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| NTRODUCTI ON

Pursuant to 29 C. F. R 1982.108(a)(1), the Assistant
Secretary for the Qccupational Safety and Health Adm ni stration
(“CsHA”), through counsel, submits this brief as am cus curiae
to assist the Board in determ ning whether section 20109(c)(2)
of the Federal Railroad Safety Act (“FRSA’), 49 U S. C
20109(c) (2), protects enployees fromdiscipline for follow ng
work restrictions ordered by their treating physician as a
result of an off-duty injury. The Assistant Secretary is
responsi bl e for inplenmenting the enpl oyee protecti ons of FRSA
and has a significant interest in ensuring that section
20109(c)(2) is interpreted correctly.

The ALJ in this case properly held that Christopher Bal a

(“Bala”) engaged in activity protected by 49 U S.C. 20109(c)(2)



when he was absent fromwork pursuant to doctor’s orders after
he injured his back at hone, and that Port Authority Trans-
Hudson Corporation (“PATH') violated FRSA when it disciplined
himfor his absence. 1In so concluding, the ALJ properly applied
and interpreted 49 U S.C. 20109(c)(2). For the reasons set
forth nore fully below, the Assistant Secretary, therefore,
respectfully urges the Board to affirmthe ALJ' s concl usion that
section 20109(c)(2) protects the conplainant in this case.

STATEMENT OF THE | SSUE

Whet her the ALJ properly held that PATH s application of
its absenteeismpolicy to the conplainant in this case, who was
absent pursuant to doctor’s orders for an off-duty injury,

vi ol ated FRSA section 20109(c)(2)’s prohibition on disciplining
an enployee for following the orders or treatnent plan of a
treati ng physician.

STATEMENT OF THE CASE

A St at ement of Facts and Procedural History?

Bal a was an enpl oyee of PATH. ALJ D & Oat 8.  He worked
as a signal repairman in PATH s Power, Signals and
Communi cations Division. 1d. PATHis a railroad carrier that
operates a rapid transit conmuter railroad between New York and

New Jersey. Id.

! This statement of relevant facts and procedural history is
primarily derived fromthe February 10, 2012 Deci sion and Order
of the ALJ. That decision is referred to herein as “ALJ D & O~



On Cctober 17, 2006 and April 2, 2008, Bala suffered on-
duty, lower back injuries. ALJ D & Oat 8. In both instances,
PATH s O fice of Medical Services (“OM5”) referred himto an
ort hopedi ¢ doctor who ordered himout of work for 86 and 50
days, respectively. 1d.

On June 22, 2008, Bala suffered an off-duty back injury
when he experienced a sharp pain in his |lower back while lifting
boxes at home. ALJ D & O at 8. Bala subsequently call ed-out
sick for work that evening and visited his famly physician the
next norning. 1d. Bala s fam |y physician eval uated hi mand
ordered himout of work until July 30, 2008. 1d. Bala inforned
Bri an Hodgeki nson (“Hodgeki nson”), his supervisor, of his
physi cian’s orders, and Hodgeki nson consulted with Frederick
Childs (“Childs”), superintendent of the Power, Signals and
Communi cations Division about Bala’ s absence. I1d. at 5, 7, 8,
12. Hodgeki nson ordered that Bal a be evaluated by Dr. Ronda
Wiitley (‘Witley”), an OS5 physician. Id. at 7, 8. Witley
eval uated Bal a and agreed with his famly physician that he was
not fit for duty. 1d. at 8. She further recommended that he
obtain an orthopedic evaluation. Id. Bala hand-delivered
Wiitley s medical evaluation to Childs office. 1d. at 6, 8.

On July 14, 2008, Childs issued a disciplinary letter to
Bal a, charging himwith violating its attendance policy as a

result of multiple absences from worKk. AL D & Oat 8. The



letter specifically referenced Bala' s absences in 2007 and 2008,
i ncludi ng the days he was absent as result of his June 22, 2008
injury. 1d. at 4. PATH s attendance policy allows enpl oyees
six “frequencies” (or blocks of tinme where an enpl oyee is absent
fromwork) per year before issuing disciplinary charges. 1d. at
3. It further states that PATHwi |l “institute disciplinary
action at its discretion for attendance viol ations of any

| ength, frequency, or pattern.” 1d. PATH held a disciplinary
heari ng on January 8, 2009. 1Id. at 9. At the request of

Chil ds, who was the sol e managenent witness in the matter,

Chil ds’ subordi nate, Radom r Bul ayev (“Bul ayev”), assistant
superintendent of PATH s Power, Signals, and Conmuni cati ons

Di vision, presided over the hearing. 1Id. at 7, 9. As a result
of the hearing, PATH suspended Bala for six days (with three
days to be held in abeyance for one year) for violating its
attendance policy. 1d. at 9.

On June 2, 2009, Bala filed a conplaint with OSHA in which
he all eged that PATH viol ated FRSA by suspending himfor
engaging in protected activity. ALJ D& Oat 1. Specifically,
Bal a asserted that PATH suspended himfor violating its
attendance policy, when he was only absent because he foll owed
the orders of his famly physician after suffering an off-duty
back injury. 1d. OSHA investigated the conplaint, determ ned

t hat PATH vi ol ated FRSA, and issued Secretary’s findings on May



5, 2010. 1d. at 2. PATH tinely appeal ed and requested a
heari ng before an Admi nistrative Law Judge (“ALJ”). Id.

On February 10, 2012, the ALJ found that PATH viol ated FRSA
when it disciplined Bala for followng the orders of his famly
physician. ALJ D & Oat 15. The ALJ found that section
20109(c)(2) of FRSA applies equally to on-duty and of f-duty
injuries. 1d. at 11. Further, the ALJ found that Bal a engaged
in protected activity when he did not report to work after his
fam |y physician ordered himout of work and the OVS physician
concluded that he was unfit for duty as a result of his June 22,
2008 injury. Id. at 11-12. The ALJ found that Childs was aware
that Bala s treating physician ordered himout of work.
Specifically, the ALJ noted that a series of emails between
Chil ds and t he Hodgeki nson establish that Childs was i nforned
t hat conpl ai nant had been ordered out of work, and that
subsequent |y conpl ai nant was ordered to undergo an eval uation by
Dr. Wiitney that confirnmed that he was unfit for duty. 1d. at
12. Bala’s decision to follow his treating physician’s orders
was a contributing factor in his suspension. |Id. at 13. The
di sciplinary charge letter issued by Childs explicitly stated
that the conplainant’s absence on June 23, 2008 factored into
the decision to charge himw th violations of PATH s attendance
policy. 1d. at 13. Mdreover, the ALJ rejected PATH s argunent

that it suspended Bala for violating its attendance policy and



not because he followed the orders of his treating physician.
Id. at 13. In doing so, the ALJ stated that PATH put forth no
evidence that it planned to discipline Bala prior to his absence
that occurred after his June 22, 2008 injury. 1d. at 14.
Moreover, the ALJ stated that while she was “synpathetic to
[ PATH s] desire to develop policies ained to curb excessive
absences,” she could not uphold the application of the policy
where it ran afoul of federal law. Id. at 13. This appeal
f ol | owed.
ARGUVENT
FRSA SECTI ON 20109(C) (2) PROTECTS EMPLOYEES WHO ARE
ABSENT PURSUANT TO DOCTOR S ORDERS RESULTI NG FROM OFF-
DUTY | NJURI ES.

A The Language of FRSA Section 20109(c)(2) is
Pl ai n and Unanbi guous.

FRSA Section 20109(c)(2) provides, in relevant part:
A railroad carrier or person covered under
this section may not discipline, or threaten
di scipline to, an enployee for requesting
medi cal or first aid treatnment, or for
follow ng orders or a treatnment plan of a
treati ng physician.
49 U. S.C. 20109(c) (2) (enphasi s added).
The first step in interpreting any statute is to “determ ne
whet her the | anguage at issue has a plain and unanbi guous
meaning with regard to the particular dispute in the case.”

Barnhart v. Signon Coal Co., Inc., 534 U S 438, 450 (2002)

(quoting Robinson v. Shell Ol Co., 519 U S. 337, 340 (1997).



The Supreme Court has repeatedly stated that where a statute’s
| anguage is plain and unanbi guous, it nust be applied according
toits own ternms. See, e.g., Dodd v. United States, 545 U. S.
353, 359 (2005) (quoting Hartford Underwiters Insurance Co. V.
Union Planters Bank, N. A, 530 US. 1, 6 (2000)). The courts
presune that the legislature “says in a statute what it neans
and neans in a statute what is says there.” Connecti cut

Nati onal Bank v. Germain, 503 U S. 249, 253-54 (1992) (internal
citations omtted). Accordingly, where a statute is plain and
unanbi guous, all judicial inquiry into its nmeaning is conplete.
I d. at 254; Robinson, 519 U. S. at 340.

Here, whether Bala s absence fromwork constitutes
protected activity turns on whether treatnent plans nmade as a
result of off-duty injuries fall within section 20109(c)(2) of
FRSA. The phrase “following orders or a treatnent plan of a
treating physician” does not include any qualifiers or
l[imtations that exclude off-duty injuries, or any other
injuries. See 49 U S.C 20109(c)(2). Rather, by the ordinary
meaning of its terns, the phrase applies to any and all orders
or treatnment plans of a treating physician. On its face,
section 20109(c)(2) means exactly what it says and offers no
anbiguities that require further judicial inquiry.

Not wi t hst andi ng PATH and t he Associ ation of American

Rai | roads’ (“AAR’) argunents to the contrary (PATH Br. at 18 and



AAR Br. at 6), the plain reading of section 20109(c)(2) to

i nclude treatment plans for off-duty injuries is in no way
underm ned by the title of section 20109(c), “Pronpt Medi cal
Attention.” The phrase “Pronpt Medical Attention” itself says
not hi ng about whether the nedical attention results froman on-
duty or off-duty injury. As the Suprene Court has cauti oned,
such titles “are of use only when they shed |ight on sone

anbi guous word or phrase.” Brotherhood of Railroad Trai nnmen v.
Baltimore & Chio Railroad Co., 331 U S. 519, 528-29 (1947).
“[Tlhe title of a statute and the headi ng of a section cannot
[imt the plain neaning of the text.” Id.; see also Intel Cornp.
v. Advanced Mcro Devices, Inc., 542 U S. 241, 256 (2004);
Denore v. Kim 583 U. S. 510, 535 (2003). FRSA section
20109(c)(2) is plain and unanbi guous; there is no need to | ook
tothe title to resolve any uncertainties regarding its nmeaning.

B. The Phrase “During the Course of Enploynent” that
Appears in Section 20109(c) (1) of FRSA Does Not Extend

to Section 20109(c)(2).

A conparison to section 20109(c) (1), which was added to
FRSA at the sanme tinme as section 20109(c)(2), bolsters the
conclusion that 20109(c)(2)’'s protection fromdiscipline extends
to all treatnment plans, not just those resulting fromon-duty
injuries. Section 20109(c)(1) provides, in relevant part:
Arailroad carrier . . . may not deny,

delay, or interfere with the nedical or
first aid treatnent of an enpl oyee who is



injured during the course of enploynment. |f

transportation to a hospital is requested by

an enpl oyee who is injured during the course

of enploynment, the railroad shall pronptly

arrange to have the injured enpl oyee

transported to the nearest hospital where

t he enpl oyee can receive safe and

appropriate nedical care.
49 U. S. C. 20109(c)(1) (enphasis added). Despite PATH and AAR s
assertion that the two sections nust be read together, and thus
t he phrase “during the course of enploynent” nust be read into
section 20109(c)(2), it is well established that “where Congress
i ncludes particular | anguage in one section of a statute but
omts it in another section of the sanme act, it is generally
presuned t hat Congress acts intentionally and purposely in the
di sparate inclusion or exclusion.” Russello v. United States,
464 U. S. 16, 23 (1983) (declining to conclude that the differing
| anguage in the two subsections of the Racketeer Influenced and
Corrupt Organi zations Act involving forfeiture had the sane
meani ng); see also Hardt v. Reliance Standard Life Insurance Co,
130 S. C. 2149, 2156 (2010)(internal citations omtted)(“[We
begin by analyzing the statutory |anguage, ‘assunfiing] that the
ordi nary meani ng of that | anguage accurately expresses the
| egi sl ative purpose.’”); Barnhart, 534 U.S. at 452; Duncan v.
Wal ker, 533 U.S. 167, 173-74 (2001); Hohn v. United States, 524
U S. 236, 249-50 (1998). Such negative inplications are

strongest where, as here, Congress considered the two statutory



provi sions simultaneously. See Gross v. FBL Financial Services,
Inc., 557 U. S 167, 175 (2009) (quoting Lindh v. Mirphy, 521
U S. 320, 330 (1997)).

For exanple, in Hardt v. Reliance Standard Life |Insurance
Co., the Court rejected the argunent that 29 U S.C 1132(9g) (1),
the provision in the Enpl oyee Retirenment Incone Security Act
(“ERISA”) allowing an award of attorney’s fees to “either
party”, requires that the party be a “prevailing party” in order
to receive an award of fees. 130 S. C. at 2156. Noting that
section 1132(g) (1) differs fromsection 1132(g)(2), which
explicitly states that in actions to recover delinquent
contributions to a nultienployer plan, plaintiffs may only
recover fees if there is a “judgnment in favor of the plan,” the
court stated that “[t]he contrast between the two paragraphs
makes cl ear that Congress knows how to i npose express limts on
the availability of attorney’s fees.” I1d. |In the Court’s view,
adding the term*“prevailing party” where it was “conspi cuously
absent nore closely resenbles ‘invent[ing] a statute rather than
interpret[ing] one.”” 1d. (quoting Pasquantino v. United
States, 544 U.S. 349, 359 (2005)(internal quotation marks
omtted)).

So too here, Congress’ use of the phrase “during the course
of enploynment” twice in 20109(c)(1), and not at all in

20109(c) (2) nakes clear that Congress intended 20109(c)(2) to

10



prohi bit discipline or threats of discipline to enpl oyees who
follow the treatnment plan of a treating physician, even if the
injuries for which they were being treated did not arise “during
t he course of enploynent.”

C. The Legislative H story of Section 20109(c) and

Congress’ Purpose in Enacting FRSA Support a Broader
Interpretation of Section 20109(c)(2).

The legislative history of 49 U S.C. 20109(c) provides
further evidence of Congress’ intent to protect enployees from
retaliation for following the treatnment plan of a treating
physi cian followi ng any injury, not just an on-duty injury. The
Congressional Conmttee responsi ble for passing section 20109(c)
of FRSA stated that its |anguage was “simlar to state laws in
M nnesota and Illinois,” which were overturned by the courts as
pre-enpted by the Federal Railroad Administration’ s (“FRA")
regul ations prohibiting intimdation and harassnment of enployees
seeking to report or obtain treatnment for workplace injuries.
See I npact of Railroad Injury, Accident, and Discipline Policies
on the Safety of America s Railroads: Hearing Before the H
Comm On Transportation and Infrastructure, at 9 (COctober 22,
2007) [hereinafter Inmpact]. Both state statutes provided
protection fromdiscipline or threats of discipline to enployees
seeki ng nedi cal care under circunstances covered by the
statutes. Both state statutes explicitly limted these

protections to enployees injured during enploynent. The

11



commttee noted that “[b]oth states were concerned by the | arge
nunber of reports of rail carriers denying nedical treatnment or
interfering with nmedical treatnment of injured enployees.” 1d.
However, the conmttee did not state that its purpose was
identical. See id. Nor did Congress repeat either the Illinois?
or the Mnnesota® statute verbatimin 20109(c), which it
certainly could have done had it intended the protections to be
identical to those under the overturned state statutes.

Wil e section 20109(c) certainly was intended, at least in
part, to address concerns such as those set forth in the
| egislative history of the Illinois and M nnesota stat utes,

specifically “the |l arge nunber of reports of rail carriers

denying nedical treatnent or interfering with nmedical treatnent

>The Illinois statute states, in relevant part: “It is unlawful
for a railroad or person enployed by the railroad to: (1) deny,
delay, or interfere with nedical treatnent or first aid
treatment to an enployee of that railroad who has been injured
during enploynent; or (2) discipline or threaten discipline to
an enpl oyee of a railroad who has been injured during enpl oynent
for (i) requesting nedical or first aid treatnent or (ii)
followng the orders or treatnment plan of his or her treating
physician.” Illinois Railroad Enpl oyees Medical Treatnent Act,
610 I LCS 107/ 10 & 10(b) (emphasis added).

3 The M nnesota statute provides, in relevant part, “It shall be
unlawful for a railroad or person enployed by a railroad to
intentionally (1) deny, delay, or interfere with nedical
treatment or first aid treatnent to an enpl oyee of a railroad
who has been injured during enploynent; or (2) discipline,
harass, or intimdate an enpl oyee to di scourage the enpl oyee
fromreceiving nedical attention or threaten to discipline an
enpl oyee who has been injured during enploynent for requesting
medi cal treatment or first aid treatnent.” Mnn. Stat. §

609. 849(a) (enphasi s added).

12



of injured enployees,” (lnpact at 9), the 2008 anendnents to
FRSA, of which 20109(c) is a part, fulfilled broader purposes.
The Rail Safety Inprovenent Act of 2008 (“RSIA’) was enacted “to
prevent railroad fatalities, injuries, and hazardous materials
rel eases, to authorize the Federal Railroad Safety

Adm ni stration, and for other purposes.” Preanble to Rail Safety
| mprovenent Act of 2008, Pub. L. No. 110-432, 122 Stat. 4848
(2008). The RSI A includes nunmerous provisions, in addition to
49 U. S.C. 20109(c), ainmed at ensuring the safety of both

rail road enpl oyees and the general public, such as nandates to
devel op railroad safety risk reduction and fatigue nmanagenent
prograns (id. 8 103, 122 Stat. 4853-4856); reforns to the hours-
of -service requirenents for railroad enpl oyees (id. 8§ 108, 122
Stat. 4860-4866), and a requirenment that the FRA set m ni mum
training standards for certain railroad enpl oyees (id. 8§ 401,
122 Stat. 4883). Against this backdrop, the nost | ogical
conclusion is that by not including the phrase “during the
course of enploynent” in section 20109(c)(2), Congress signal ed
its intent to pronote the broader purposes of rail safety by
ensuring that rail enployees were not pressured by discipline or
threats of discipline to return to work prematurely follow ng
any injury, not just an on-the-job injury. Wrkers who cannot

safely work because of an off-duty injury place thensel ves,
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their cowrkers and the public at risk just as surely as workers
i njured on duty do.

| ndeed, based on this sane principle, the enployee
protections avail able to other transportation industry workers
prohi bit enpl oyers from applying an absenteeismpolicy to
di sci pline an enployee who is too sick or fatigued to work
safely. For exanple, under the Surface Transportation
Assi stance Act (“STAA’), 49 U S. C. 31105, a comrercial notor
carrier may not apply its absenteeismpolicy to an enpl oyee
driver who refuses to work because of non-work-related ill ness,
if the enpl oyee reasonably believes that driving would violate
federal notor carrier regulations prohibiting driving while
i mpai red because of illness, fatigue or any other cause. See
Assi stant Secretary of Labor & Gotti v. Sysco Foods Co., ARB
No. 98-103, ALJ No. 97-STA-30, slip op. at 8 (ARB July 8, 1998);
see al so Johnson v. Roadway Express, Inc., ARB No. 99-11, ALJ
No. 1999-STA-5, slip op. at 16 (ARB Mar. 29, 2000); Scott v.
Roadway Express, Inc., ARB No. 99-013, ALJ No. 98-STA-8, slip
op. at 11, (ARB July 28, 1999) (noting that the conpany's
absentee policy presented ill driver with “untenabl e choice”
between violating its illness rule or receiving a warning
letter). Simlarly, the Wendell H Ford Aviation |Investnent and
Ref orm Act for the 21st Century (“AIR21"), 49 U S. C. 42121,

protects pilots who refuse to fly because they are ill or
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fatigued, even when their illness is not work-related. See,
e.g., Douglas v. Skywest Airlines, Inc., ARB Nos. 08-070, 08-
074, ALJ No. 2006-AlR-014, slip op. at 8-11 (ARB Sept. 30,
2009); see also Furland v. American Airlines, Inc., ARB Nos. 09-
102, 10-130, ALJ No. 2008-AIR-11, slip op. at 7 (ARB July 27,
2011); Rooks v. Planet Airways, Inc., ARB No. 04-092, ALJ No.
2003-AlR-35, slip op. at 5-6 (ARB June 29, 2006). Reading
section 20109(c)(2) to protect enployees, such as Bala, who are
absent pursuant to doctor’s orders for an off-duty injury sinply
gi ves railroad enpl oyees and those who depend on the safety of
the railroads the sane protections that are available in other
transportation industries. In so doing, section 20109(c)(2)
furthers FRSA' s fundanental purpose to “pronote safety in every
area of railroad operations and reduce railroad-rel ated
accidents and incidents” and fulfills Congress’ intent in
enacting FRSA' s enpl oyee protections that “enpl oyees shoul d not
be forced to choose between their lives and their |ivelihoods.”
49 U. S. C. 20101 (enphasis added); H R Rep. No. 1025, 96th
Cong., 2d Sess., at 8 (1980).
1. | NTERPRETI NG SECTI ON 20109(C) (2) TO PROTECT TREATMENT
FOR AN OFF- DUTY | NJURY DOES NOT UNDERM NE RAI LROADS
Ei@gCNABLE ABSENTEEI SM PCLI CI ES OR CONFLI CT W TH OTHER

PATH and the AAR argue that applying section 20109(c)(2) to

of f-duty injuries will underm ne reasonabl e enpl oyer absenteei sm
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policies, and will allow enployees to claimunlimted sick | eave
as long as they can produce a doctor’s note that excuses them
fromwork. See PATH Br. at 17 and AAR Br. at 15. These
concerns are overstated. Section 20109(c)(2) does not create a
right to unlimted, unpaid sick | eave for any enpl oyee who can
obtain a doctor’s note. Two inportant limtations preserve
railroads’ legitimte applications of absenteei sm policies.

First, protected activity under FRSA and ot her anal ogous
whi st | ebl ower statutes must be undertaken in good faith. See
Charles v. Estes Express Lines, ARB No. 03-133, ALJ No. 2003-
STA-15, slip op. at 4 (ARB Aug. 26, 2004) (“[T]o be protected
under whi stlebl ower |aw, the conplainant nust have a reasonabl e,
good faith belief that a violation exists”). Thus, a railroad
worker’s claimto be following the treatnment plan of a treating
physi cian must be in good faith in order to be protected under
section 20109(c)(2). See Johnson, slip op. at 8 (“[Where a
driver’s claimof illness is not legitimate, a refusal to drive
is not protected activity.”); Scott, slip op. at 13 n.9
(“[l]ssuing the disciplinary letter violated the STAA because
Roadway di d not take any steps to ascertain whether Scott’s
claimof illness was bona fide.”). In GCotti, where a truck
driver called out fromwork because of non-work-related ill ness,
the Board was careful to note that it was “not hol ding that

enpl oyers cannot take action agai nst enpl oyees who feign
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illness” and that “STAA does not preclude an enpl oyer from
establ i shing reasonabl e nmet hods or nechani sns for assuring that
aclaimed illness is legitinmate and serious enough to warrant a
protected refusal to drive.” Cotti, slip op. at 8 & n. 8.
Simlarly, applying FRSA section 20109(c)(2) to off-duty
injuries does not preclude a railroad from establishing
reasonabl e nethods to ensure that clained injuries are
legitimate, as PATH did here when it required Bala to go to QVb.
Second, FRSA' s burdens of proof allow an enpl oyer to escape
liability if it can show by clear and convi nci ng evi dence t hat
it would have taken the sanme action in the absence of protected
activity. 49 U.S.C. 20109(d)(2)(A) (i), incorporating 49 U S. C
42121(b)(2)(B). As the ALJ recogni zed, PATH m ght have
fulfilled that standard if it had put forward evidence that it
was planning to discipline Bala before his June 23, 2008
absence. ALJ D & O at 13-14. Thus, interpreting 20109(c)(2) to
protect enployees who follow their doctor’s treatnent plan
followng an off-duty injury does not unduly infringe on
railroads’ legitimate interest in curbing excessive absences.
| nstead, as the ALJ correctly recognized, this interpretation
nmerely ensures that railroad absenteei sm policies may not be
appl i ed where they run afoul of federal |aw. See Scott, slip
op. at 11 (“To permt an enployer to rely on a facially-neutral

policy to discipline an enployee for engaging in statutorily
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protected activity would permt the enployer to acconplish what
the law prohibits.”).

In addition, contrary to AAR s argunents (AAR Br. at 15-
17), interpreting section 20109(c)(2) to protect enployees’ good
faith efforts to follow their doctors’ treatnent plans for any
injury, work-related or not, is not inconsistent with the
protections of the Famly and Medical Leave Act (“FM.A"), 29
U S.C 2601 et seq. or the Anrericans with Disabilities Act
(“ADA"), 42 U. S.C. 12101 et seqg. Under those statutes, as here,
courts have taken into account an enployer’s legitinate
expectation that an enployee will report to work and upheld
applications of attendance polices that are consistent with
t hose | aws.

For exanpl e, under the FM.A “enpl oyers cannot use the
taking of FMLA | eave as a negative factor in enploynent actions,
such as hiring, pronotions or disciplinary actions; nor can FMLA
| eave be counted under ‘no fault’ attendance policies.” 29
C.F.R 825.220(c); see, e.g., Hunter v. Valley View Local
School s, 579 F.3d 688, 692-93 (6th G r. 2009) (noting that
enpl oyer’s testinony that she placed enpl oyee on involuntary
| eave in part because of excessive absenteei sm where nost
absences were due to FMLA | eave, was direct evidence of
i nperm ssi bl e notive under 29 C. F. R 825.220(c)); Phillips v.

Quebecor World RAI, Inc., 450 F.3d 308, 310 (7th Cr. 2006)
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(“FMLA qualifying | eave may not be counted agai nst an enpl oyee
under an enployer’s ‘no-fault’ attendance policy.”). However,
the FMLA all ows enpl oyers to require enpl oyees to provide
advance notice of their need for FMLA | eave where practicabl e,
and enpl oyers may take advantage of the statute’s anti-abuse
provi sions by requiring second opinions in certain
circunstances. 29 CF.R 825.302; 29 CF.R 825.303; 29 CF.R
825. 307(b). Were an enployee fails to give tinely notice, the
enpl oyer may del ay | eave and take action based on any

unaut hori zed leave. 29 C.F.R 825.304. |If the enployee lies
about his nedical condition, the | eave would not be FM.A
protected. 29 C.F.R 825.216(d)(“An enpl oyee who fraudul ently
obtains FMLA | eave from an enployer is not protected by FM.A' s
job restoration or mai ntenance of health benefits provisions”).
These rules sinply codify the conmmopnsense policy that “where an
enployer’s internal policies conflict with the FMLA, the FM.A
controls and the enpl oyee need only conply with the requirenents
of the Act to invoke its protection.” Callison v. Cty of

Phi | adel phia, 430 F.3d 117, 121 (3d Cr. 2005).

Simlarly, under the ADA, granting unpaid | eave may be
requi red as a reasonabl e acconmodati on of an enpl oyee’s
disability unless the | eave request woul d i npose an undue
hardship on the enployer. 42 U S . C 12112; 29 C F.R

1630.2(0)(2); see, e.g., Brannon v. Luco Mp Co., 521 F.3d 843,
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849 (8th GCr. 2008) (“Wile allowing a nedical |eave of absence
m ght, in sonme circunstances, be a reasonabl e accomobdati on
.[a]ln enployer is not required by the ADA. . . to provide an
unlimted absentee policy”) (internal citations and quotations
omtted); Walton v. Mental Health Ass’n of Sout heastern
Pennsyl vania, 168 F.3d 661, 671 (3d G r. 1999)(affirmng
district court’s holding that indefinite | eave would not be a
reasonabl e accommodati on and woul d i npose undue hardship on the
enployer). Additionally, in order to qualify for protection
under the ADA, an enpl oyee nust show, inter alia, that he is
qualified to performthe essential functions of a job with or
w t hout reasonabl e accommobdation. See 42 U S.C. 12111(8);
Sanper v. Providence Saint Vincent Medical Center, No. 10-35811
2012 U.S. App. LEXIS 7278, *8 (9th Cir. Apr. 11, 2012). An
enpl oyee is not qualified — and there is no ADA violation -
where an enpl oyer disciplines an enpl oyee for irregular
attendance when regul ar on-site attendance is an essenti al
function of the job. See, e.g., Sanper, 2012 U S. App. LEXI S at
*18-19; Waggoner v. din Corp., 169 F.3d 481, 484 (7th G
1999). Thus, enforcenent of an attendance policy under these
circunstances does not run afoul of the | aw because there is no
ADA vi ol ati on.

Nei t her the ADA nor the FMLA permt enforcenent of

attendance polices where doing so would violate federal |aw, but
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all ow such policies to be applied where they do not. By
adopting the ALJ' s readi ng of section 20109(c)(2) to protect
Bala in this case, the Board woul d be doi ng not hing nore than
extendi ng the sanme commonsense principle to FRSA -- nanely that
rail road enpl oyers may apply absenteei sm policies to enpl oyees
who are absent with a doctor’s note for any injury (on duty or
of f duty) only where application of the policy is consistent
with federal |aw.

Finally, the AAR s argunents (AAR Br. At 20-23) regarding
prior Railway Labor Act arbitration awards carry no wei ght.
First, the arbitration decisions that AAR cites all predated the
enact nent of section 20109(c)(2), and did not consider the
question presented here -- whether the application of an
absenteeismpolicy to an enployee followi ng a physician's
treatnent plan for an off-duty injury runs afoul of section
20109(c)(2). In any event, these arbitrators’ decisions are not
bi ndi ng i n FRSA whi st ebl ower cases because National Railroad
Adj ust nent Board proceedi ngs invol ve contractual disputes under
col | ective bargaining agreenents nmade pursuant to the Railway
Labor Act (“RLA’), 45 U S.C. 151 et seq., whereas FRSA
proceedi ngs invol ve separate federal statutory rights. See
Mercier v. Union Pacific Railroad Co., ARB Nos. 09-101, 09-121,
ALJ Nos. 2008-FRS-3, 4 (ARB Sept. 29, 2011). Under the

anal ogous whi stl ebl ower protections in AIR21, 49 U S. C. 42121,
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the ARB has recogni zed that no conflict exists where proceedi ngs
under coll ective bargai ning agreenents made pursuant to the RLA
and whi stl ebl ower clains under AIR21 “could potentially have
varying outcones . . . because the actions have i ndependent
causes and purposes.” Lucia v. Anerican Airlines, Inc., ARB
Nos. 10-014, 10-015, 10-016, ALJ Nos. 2009-AIR- 15, 16, 17, slip
op. at 7 (ARB Sept. 16, 2011). Like AIR21, FRSA and NRAB
proceedi ngs involve different causes of action wi th independent
pur poses, such that there is no conflict between the two. See
Mercier, ARB No. 09-101, slip op. at 7-8 (relying on Al exander
v. Gardner-Denver Co., 415 U S. 36, 52-53 (1974)). The cited
NRAB deci sions are due no weight in determ ning the nmeaning of
section 20109(c)(2) of FRSA.

I11. PATH DI SCI PLI NED BALA AFTER THE EFFECTI VE DATE OF SECTI ON

20109(C) OF FRSA.

Appl yi ng section 20109(c)(2) in this case does not give the
statute inperm ssible retroactive effect. Section 20109(c)(2)
becane effective upon enactnent on COctober 16, 2008. Rai
Safety I nprovenent Act of 2008, Pub. L. No. 110-432, § 419, 122
Stat. 4848 (2008); see, e.g., Santiago v. Metro-North Commuter
Railroad Co., Inc., ALJ No. 2009-FRS-11, slip op. at 15 (Sept.
14, 2010)(finding that section 20109(c) of FRSA does not apply
retroactively). Section 20109(c)(2) prohibits discipline or

threats of discipline against an enpl oyee for follow ng the
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treatnent plan of a treating physician. Under section
20109(c)(2), “‘discipline’ neans to bring charges against a
person in a disciplinary proceedi ng, suspend, term nate, place
on probation, or nmake note of reprimnd on an enpl oyee's
record.” 49 U S.C 20109(c)(2). PATH suspended Bal a on January
26, 2009. This fact alone should end the inquiry into whether
appl yi ng section 20109(c)(2) would be inproperly retroactive.
Nonet hel ess, PATH argues that the “critical date” here is July
18, 2008, the date that the disciplinary hearing was originally
schedul ed to be held. Even ignoring the troubling inplications
of this argunent, that Bala s suspension was a foregone
conclusion prior to the hearing and that PATH | acked di scretion
to drop its disciplinary charges upon discovering they were
illegal, PATH s argunent has no nerit. The statute is clear;
di sci pline neans bringing disciplinary charges or suspending an
enpl oyee. It does not require the Board to choose between the
nore “critical” of the two.

V. SUBSTANTI AL EVI DENCE SUPPORTS THE ALJ' S CONCLUSI ON THAT

PATH VI OLATED FRSA WHEN | T SUSPENDED BALA AS A RESULT OF
H S ABSENCE DUE TO AN OFF- DUTY BACK | NJURY.

In cases arising under FRSA, the Board reviews the ALJ's
findings of fact under the substantial evidence standard. 29
C.F.R 1982.110. Substantial evidence nmeans “such rel evant

evi dence as a reasonable m nd m ght accept as adequate to
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support a conclusion.” Universal Canera Corp. v. NLRB, 340 U. S
474, 477 (1951). Here, substantial evidence supports the ALJ' s
findings and refutes PATH s argunents that it did not know of
Bala’s protected activity and that Bala’s protected activity was
not a contributing factor in PATH s suspensi on decision. See
PATH Br. at 20-23. The ALJ properly found that the treatnent
plan at issue was rest and absence fromwork. ALJ D & O at 12.
That Childs and Bul ayev did not know nore details about the
specifics of Bala's treatnent plan is irrelevant. The evi dence
denonstrates Childs, the rel evant decision-nmaker, knew that Bal a
was absent from work under doctor’s orders as a result of his
July 22, 2008 off-duty back injury. 1d. PATH s OVS depart nent
concurred with Bala’s fam |y physician that Bal a needed to
remain off work. |d. Further, the evidence shows that PATH

t ook adverse enpl oynent action agai nst Bala by suspending him as
a result of his June 23, 2008 absence, which was specifically
referenced in the charge letter. 1d. at 13. Childs nade the
decision to bring the charge, appointed his subordinate as
heari ng exam ner, served as the sole w tness against Bala, and
admtted that he had the discretion to drop the charge agai nst
Bala at any tine. ALJ D& O7, 8, 9, 13 and Tr. 225. There is
no evi dence to support PATH s assertion that it would have
suspended Bal a for excessive absences despite the absence that

followed his July 22, 2008 injury. ALJ D & O at 14. Based on
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these facts, which are supported by substantial evidence in the
record, the ALJ was correct in finding that PATH viol ated FRSA
when it suspended Bala for followng the orders of his treating

physician after suffering an off-duty back injury.

CONCLUSI ON

The Assistant Secretary respectfully requests the Board to
hol d that section 20109(c)(2) of FRSA applies to treatnent plans
of treating physicians that arise fromoff-duty injuries and
affirmthe ALJ's decision in this case.
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