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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

 Pursuant to Circuit Rule 28(a)(1), Respondent United States Environmental 

Protection Agency (“EPA”) states as follows: 

A. Parties, Intervenors, and Amici 

 All parties and intervenors are identified in petitioners’ briefs.  The States of 

Alabama, Alaska, Oklahoma, and Virginia are participating as amici curiae in 

support of petitioners.   

B. Rulings Under Review 

 Petitioners seek review of two final decisions by EPA:  “Partial Grant Partial 

Denial of Clean Air Act Waiver Application Submitted by Growth Energy to 

Increase the Allowable Ethanol Content of Gasoline to 15 Percent, Decision of the 

Administrator,” 75 Fed. Reg. 68,094 (Nov. 4, 2010), JA4-61; and “Partial Grant of 

Clean Air Act Waiver Application Submitted by Growth Energy to Increase the 

Allowable Ethanol Content of Gasoline to 15 Percent, Decision of the 

Administrator,” 76 Fed. Reg. 4662 (Jan. 26, 2011), JA62-83. 

C. Related Cases 

 This case was not previously before this Court or any other court.  All of the 

cases seeking review of the above-noted agency decisions have been consolidated 

under case no. 10-1380.  On July 25, 2011, EPA issued a final rule, published at 76 
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Fed. Reg. 44,406, JA1881, which is related to the final decisions at issue in case 

no. 10-1380.  Some of the petitioners in case no. 10-1380 have filed petitions for 

review of this related rule, which have been docketed as case nos. 11-1334 

(consolidated with 11-1344).  Petitioners in no. 11-1334 have moved the court, 

with EPA’s support, to hold in abeyance case nos. 11-1334 and 11-1344 pending a 

decision in case no. 10-1380.1

      Respectfully submitted, 

   

      /s/  Jessica O’Donnell          
      Jessica O’Donnell 
      United States Department of Justice 
      Environmental Defense Section 
      Counsel for Respondent EPA 
 
Dated:  October 25, 2011 

                                           

1 Petitioners in 11-1334 include the Alliance of Automobile Manufacturers, 
Association of Global Automakers, Inc., National Marine Manufacturers 
Association, and Outdoor Power Institute.  Petitioner in 11-1344 is the American 
Petroleum Institute.  Growth Energy has moved to intervene in support of EPA.  
Petitioner American Petroleum Institute takes no position on the motion to hold in 
abeyance nos. 11-1344 and 11-1344; Growth Energy submitted an opposition to 
the motion to hold these cases in abeyance. 
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JURISDICTION 

 This Court has jurisdiction to review the timely-filed petitions challenging 

EPA’s decisions under 42 U.S.C. § 7607(b). 

ISSUES PRESENTED 

 1. Whether EPA reasonably interprets Clean Air Act (“CAA”) section 

211(f)(4), 42 U.S.C. § 7545(f)(4), to authorize a partial, conditional waiver 

allowing a new fuel or fuel additive to be introduced into commerce for a subset of 

vehicles or engines. 

 2. Whether EPA complied with section 211(f)(4)’s procedural 

requirements. 

 3. Whether EPA’s decision to grant a partial waiver allowing E15 for 

use in model year (“MY”) 2001 and newer light-duty motor vehicles is adequately 

explained and supported by the record. 

STATEMENT OF THE CASE 

 These petitions seek review of two EPA decisions that together partially 

grant and partially deny a waiver request by Growth Energy and 54 ethanol 

manufacturers, under CAA section 211(f)(4), 42 U.S.C. § 7545(f)(4), to allow the 

introduction into commerce of gasoline containing up to 15% ethanol (“E15”).  See 

75 Fed. Reg. 68,094 (Nov. 4, 2010) (hereinafter “First E15 Waiver Decision”), 
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JA4-61; 76 Fed. Reg. 4662 (Jan. 26, 2011) (hereinafter “Second E15 Waiver 

Decision”), JA62-83.  EPA’s E15 Waiver Decisions do not require that E15 be 

made, sold, or used, and mark just one of several steps that must occur before E15 

may be sold in gas stations. 

 Congress enacted section 211(f) in 1977, as part of Title II, Emissions 

Standards for Moving Sources, which mandated increasingly stringent emission 

controls on mobile sources.  Section 211(f) balances two equally important 

interests: allowing new fuels and fuel additives into the marketplace while 

protecting the national motor vehicle fleet from new fuels and fuel additives 

“which may impair emission performance of [motor] vehicles.”  S. Rep. No. 95-

127, at 90 (1977).  In 2007, Congress amended section 211, in the Energy 

Independence and Security Act of 2007 (“EISA”), to require greater amounts of 

renewable fuels and fuel additives, while still ensuring that affected engines and 

vehicles meet their emissions standards while using the new fuels and fuel 

additives.  Pub. L. No. 110-140, §§ 201, 202, 251, 121 Stat. 1492 (2007). 

 As a result of more extensive emissions regulation under Title II, today’s 

mobile source fleet reflects a wider array of emission control systems in more 

categories of engines, vehicles, and equipment than existed for any prior waiver 

request.  Growth Energy’s waiver application is the first request EPA has 
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considered since EISA.  EPA’s decision to partially grant a waiver allowing use of 

E15 in 2001 and newer light-duty motor vehicles is reasonable and supported by 

the record, particularly given the advanced emission control systems in newer 

vehicles.  It also strikes the appropriate balance between allowing the use of a new 

renewable fuel in appropriate motor vehicles, while ensuring that such use will not 

prevent those vehicles from meeting their emissions standards, consistent with 

Congress’s intent.    

STATEMENT OF FACTS 

I. STATUTORY BACKGROUND 

 Section 211(f), 42 U.S.C. § 7545(f), is a linchpin of Title II’s mobile source 

pollution control program; it regulates the “introduction into commerce” of any 

new fuel or fuel additive (hereinafter collectively referred to as “fuel”) based on 

the fuel’s impact on a mobile source’s ability to meet applicable CAA emission 

standards.  Section 211(f)(1), 42 U.S.C. § 7545(f)(1), prohibits introduction of any 

new fuel for use in motor vehicles that is not “substantially similar” to fuels used in 

certifying vehicles or engines as meeting their emissions standards (i.e., 
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“certification fuels”).”2

will not cause or contribute to a failure of any emission control device 
or system (over the useful life of the motor vehicle, motor vehicle 
engine, nonroad engine or nonroad vehicle in which such device or 
system is used) to achieve compliance by the vehicle or engine with 
the emission standards with respect to which it has been certified. 

  Section 211(f)(4), 42 U.S.C. § 7545(f)(4), authorizes EPA 

to waive the section 211(f)(1) prohibition if EPA determines that the fuel: 

42 U.S.C. § 7545(f)(4).   

II. PROCEEDINGS BEFORE EPA 

 In March 2009, EPA received Growth Energy’s E15 waiver application.  

E15 is not “substantially similar” to EPA’s certification fuels and requires a 

waiver.3

                                           

2 Generally, a fuel is “substantially similar” to certification fuel if it comports with 
established limits on chemical composition and physical properties, including the 
amount of alcohols and ethers (oxygenates) that may be added to the gasoline.  73 
Fed. Reg. 22,277, 22,281 (Apr. 25, 2008).     

  The waiver application included information from various test programs 

regarding the emissions effects of E15, including early stages of a Department of 

Energy (“DOE”) testing program.   

3 E10 (a gasoline-ethanol blend containing 10% ethanol) received a waiver of the 
section 211(f)(1) prohibition by operation of law under an earlier version of section 
211(f)(4).  75 Fed. Reg. 68,099 n.11, JA10. 
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A. Public Notice and Stakeholder Involvement 

 On April 21, 2009, EPA published notice of the application, provided 

information about the application, and requested public comment on all aspects of 

the application, including inter alia: (1) whether different vehicles and engines can 

meet their emissions standards while using E15; and (2) all legal and technical 

aspects of a possible waiver, including the appropriateness of a partial waiver, how 

to define vehicle or engine subsets for purposes of a partial waiver, and what 

measures might be needed to ensure that E15 would be used only in approved 

vehicles or engines.  74 Fed. Reg. 18,228, 18,230 (Apr. 21, 2009), JA1, JA3.  EPA 

asked for data and provided guidance regarding the types of testing and analyses 

that would be useful in evaluating the application.  Id.   

 Additionally, EPA noted several ongoing studies, including a DOE testing 

program, investigating the impact mid-level gasoline-ethanol blends (blends 

containing 10-20% ethanol) may have on vehicles and equipment.  Id. 18,229, JA2.  

EPA stated that it expected to add to the docket additional data from the DOE 

study as it became available.  Id.  EPA also advised the public of potential 

outcomes for the application, including a partial waiver applicable to only a subset 

of vehicles.  Id.   
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 EPA provided an extended 90-day comment period, until July 20, 2009, 

during which EPA received approximately 78,000 comments.  75 Fed. Reg. 

68,099, JA10.  After the formal comment period closed, EPA kept the docket open, 

enabling the public to view the docket and submit comments until its waiver 

decisions were signed, on October 13, 2010, and January 21, 2011, respectively.  

Over 300 interested parties submitted comments after the comment period closed.4

 Additionally, EPA participated in numerous meetings where stakeholders 

shared their comments, concerns, and additional data regarding the waiver request.  

See, e.g., R.13979

  

All comments and information received after the formal comment period were 

included in the docket.  EPA’s consideration of and response to all of this 

information is discussed in its First and Second Waiver Decisions.  75 Fed. Reg. 

68,094, JA4-61; 76 Fed. Reg. 4662, JA62-83.   

5

                                           

4 The docket is available at 
http://www.regulations.gov/#!searchResults;rpp=10;po=0;s=EPA-HQ-OAR-2009-
0211.   

 (Agenda, Alliance Meeting with Margo Oge, EPA, March 25, 

2010), JA1035.  EPA included information received at these meetings in the 

docket.  Id.  EPA also kept the public informed through letters to the applicant, 

5 Citations to “R.______” refer to the last several digits of the “Document ID” 
assigned to each document in the certified index to the administrative record. 

USCA Case #10-1380      Document #1337573      Filed: 10/25/2011      Page 20 of 137



7 

 

stakeholders, and Congress.  See, e.g., R.13925.1 (Letter from G. McCarthy, to 

Gen. W. Clark, and J. Broin, Nov. 30, 2009), JA635-36. 

B. EPA’s Method of Review 

 Over more than 30 years of waiver decisions, EPA has established consistent 

practices and principles for making the determination required by section 

211(f)(4), which it employed in adjudicating the E15 waiver.  See generally 75 

Fed. Reg. 68,100, JA11.  First, EPA considers four areas of potential emissions 

impacts: (1) immediate and long-term impacts to the exhaust system; (2) 

immediate and long-term impacts on measures controlling evaporative emissions 

(e.g. vapors escaping from the fuel or emissions control system); (3) impacts on the 

materials used in the emission control system (e.g., fuel lines, rubber seals); and (4) 

impacts on vehicle driveability and operability (e.g., engine stalls).  See generally 

id. 68,100-01, JA11-12.     

 Second, EPA has allowed an applicant to meet its burden under the statute 

through one or a combination of two methods.  Reliable statistical sampling and 

fleet testing protocols could be used to demonstrate that the statutory criterion has 

been met.  Id.  Additionally, an applicant may make the required showing based 

upon a reasonable theory regarding emissions effects and support these 
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engineering judgments with confirmatory testing as an alternative to providing the 

amount of data necessary to conduct robust statistical analyses.  Id.   

 Third, EPA has provided public notice of and an opportunity to comment on 

the waiver application and additional information.  E.g., 43 Fed. Reg. 24,742 (June 

7, 1978); 56 Fed. Reg. 36,810 (Aug. 1, 1991).  However, since action on a waiver 

application is an informal adjudication and not a rulemaking, EPA has never 

proposed or provided its preliminary analyses regarding its decision when seeking 

public comment on the application.  See e.g. 43 Fed. Reg. 24,743; 56 Fed. Reg. 

36,810.    

 Fourth, EPA historically has based its decision on a thorough review of all 

material in the docket, which typically includes data submitted with the application 

and public comments and data received during the public comment period.  Id.  

EPA also may examine applicable data from other sources; such data is also placed 

in the docket.  Id.  EPA then analyzes all data and information in the docket to 

ascertain the fuel’s emission impacts on the applicable engines and vehicles, 

consistent with the principles and practices above, and explains the basis for its 

decision in the Federal Register.  Id. 
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C. The E15 Waiver Decisions 

  1. Ethanol-related Emissions Effects 

 Ethanol impacts motor vehicles primarily in two ways.  First, ethanol 

“enleans” the air-to-fuel ratio—i.e., increases the oxygen content in the fuel—

which can increase exhaust temperatures and potentially damage the catalyst.  75 

Fed. Reg. 68,103, JA14.  Second ethanol can cause materials compatibility issues, 

which may trigger other component failures.  Id.  Either of these impacts may lead 

to emission increases.  Id.  The question for EPA under section 211(f)(4) is 

whether emissions increases from E15 may lead to vehicles failing their applicable 

emissions standards.  Id. 68,111, JA22. 

  2. The DOE Catalyst Study  

 In response to policy initiatives and legislation, including EISA, requiring 

increased use of renewable fuels, DOE embarked on a testing program evaluating 

the effects of gasoline containing between 10% and 20% ethanol on vehicles and 

engines.  75 Fed. Reg. 68,095 n.2, JA6; R.14036, JA1561-62, 1567-69 (Effects of 

Intermediate Ethanol Blends on Legacy Vehicles and Small Non-Road Engines, 

Report 1 – Updated (“DOE Pilot Study”)).  As part of this program, in 2008, DOE 

initiated the DOE Catalyst Study, designed to provide data about the long-term 

emissions effects of E15 on MY2001 and newer light-duty vehicles.  75 Fed. Reg. 

USCA Case #10-1380      Document #1337573      Filed: 10/25/2011      Page 23 of 137



10 

 

68,095, JA6; 76 Fed. Reg. 4669, JA69.  Because results were expected in 

September 2010, EPA delayed a decision on Growth Energy’s application until 

DOE completed its testing.  75 Fed. Reg. 68,095, JA6.  

 The DOE Catalyst Study’s purpose was to evaluate the long-term effects on 

catalyst durability of gasoline blended with no ethanol (E0) as compared to 

gasoline-ethanol blends containing 10% (E10), 15% (E15), and 20% (E20) ethanol.  

Id. at 68,105, JA16.  DOE designed the Study with input from stakeholders, 

including the industry-sponsored Coordinating Research Council (“CRC”), and 

EPA.  Id.  As part of this study, DOE tested 19 pairs of “Tier 2” light-duty vehicle 

models and eight pairs of “pre-Tier 2” light-duty vehicle models selected for their 

sensitivity to ethanol blends. 6

                                           

6 “Tier 2” emissions standards generally began applying in MY2004 and were fully 
phased in by MY2007.  See 75 Fed. Reg. 68,105, JA16.  “Pre-tier 2” vehicles 
include those subject to standards applicable before Tier 2 regulations became 
effective, including Tier 1 and National Low Emission Vehicle standards.  See 76 
Fed. Reg. 4666-68, JA66-68. 

  Id.; 76 Fed. Reg. 4665-66, JA65-66.  The program 

also provided other information relevant to EPA’s waiver decisions, including 

materials compatibility, evaporative control system integrity, diagnostic system 

sensitivity and general drivability.  75 Fed. Reg. 68,105, JA16. 
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  3. First E15 Waiver Decision: MY2007 and Newer 

 EPA’s First E15 Waiver Decision waived the section 211(f)(1) prohibition 

for MY2007 and newer light-duty motor vehicles (cars, small pick-up trucks, and 

SUVs); denied a waiver for MY2000 and older light-duty vehicles, heavy-duty 

engines and vehicles, motorcycles, and nonroad products; and deferred a decision 

for MY2001-2006 light-duty vehicles until additional DOE test data became 

available.  75 Fed. Reg. 68,094, JA5.   

 As in previous waiver decisions, EPA evaluated all available information 

regarding the four areas of emissions effects described above.  See supra 7.  The 

DOE Catalyst Study addressed concerns that E15’s heightened oxygen content 

could cause temperature increases that could prematurely degrade the catalyst and 

provided strong evidence demonstrating that MY2007 and newer motor vehicles 

can meet their exhaust emissions standards over their full useful lives while using 

E15.  75 Fed. Reg. 68,101-109, JA12-20.  The DOE Catalyst Study data confirmed 

EPA’s engineering assessment that increasingly stringent emissions standards and 

other regulatory requirements led manufacturers to develop more robust emission 

control systems capable of withstanding the higher oxygen content in E15.  Id. 

68,105, JA16. 
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 Regarding immediate exhaust emissions, EPA considered data from at least 

four studies, CRC E74-b, the DOE Pilot Study, the DOE Catalyst Study, and the 

RIT Study, and E10 modeling data from peer-reviewed “EPA Predictive Models.”  

75 Fed. Reg. 68,109-111, JA20-22.  By extrapolation, EPA determined that E15 

would likely cause an immediate NOx exhaust emissions increase of 5% to 10% 

when compared to E0.  Id.  However, EPA further explained that this increase 

would not “cause or contribute to Tier 2 compliant motor vehicles” exceeding their 

exhaust emissions standards since these vehicles generally have NOx emissions 

compliance margins of over 50%.  Id. at 68,112, JA23.   

Regarding evaporative emissions, EPA found that as long as E15 has a 

volatility level (measured as “Reid Vapor Pressure”) no higher than 9.0 psi, 

vehicles would still meet their evaporative emissions standards.  75 Fed. Reg. 

68,112-120, JA23-31.  Test data from the CRC E-77 studies confirmed that 

conclusion for immediate evaporative emissions.  75 Fed. Reg. 68,117-118, JA28-

29.  For long-term evaporative emissions, EPA noted that due to increasingly 

stringent emissions standards, newer vehicles were designed to meet evaporative 

emissions standards when tested using E10.  Id. 68,119, JA30.  Considering this 

fact and other information in the record, EPA’s engineering judgment was that 

vehicles should be able to meet their evaporative emissions standards when using 
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E15 over their full useful lives.  Id.  Data from the DOE Catalyst Study confirmed 

that vehicles should not show any greater deterioration in evaporative emissions 

performance on E15 when compared to E0.  Id. 

EPA similarly found that E15 would not produce any degradation of engine, 

fuel system, or emission control system materials that would cause emissions 

failures.  75 Fed. Reg. 68,120-122, JA31-33.  EPA based its conclusion on its 

engineering judgment that design changes in response to more stringent emissions 

standards and more dominant use of E10 made MY2007 and newer vehicles more 

likely to be compatible with E15.  Id.  Confirmatory data from the DOE Catalyst 

Study showed no material differences in components upon tear-down and 

inspection of six of the motor vehicles aged and tested on E15 to the end of their 

full useful lives.  Id.   

Finally, after reviewing the data, EPA concluded that E15 would not cause 

driveability or operability issues on properly operated and maintained MY2007 

and newer light-duty motor vehicles.  75 Fed. Reg. 68,123-124, JA34-35.  

 4. Second E15 Waiver Decision: MY2001-2006 

 In the Second E15 Waiver Decision, EPA concluded based on the DOE 

Catalyst Study, other information in the record, and EPA’s engineering analysis 

that use of E15 in MY2001-2006 light-duty motor vehicles will not cause or 
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contribute to violations of emissions standards for these vehicles.  76 Fed. Reg. 

4662, JA62-83.  Accordingly, EPA extended the partial waiver to these vehicles.  

Id.    

 EPA again evaluated all four areas of potential emissions impacts for 

MY2001-2006 vehicles subject to pre-Tier 2 emissions standards.  76 Fed. Reg. 

4666, JA66.  Regarding long-term exhaust emissions, EPA considered the 

advances in exhaust emission control system technologies, the pervasiveness of 

E10 use, and the substantial emissions compliance margins, and concluded, based 

on engineering judgment, that MY2001-2006 vehicles would meet their exhaust 

emissions standards over their useful lives while using E15.  76 Fed. Reg. 4666-72, 

JA66-72.  The DOE Catalyst Study results for MY2001-2006 vehicles showed no 

significant increases in long-term exhaust emissions when using E15, and no 

significantly higher emissions from vehicles aged and tested on E15 than from 

those aged and tested on E0 (fuel with no ethanol); this provided strong 

confirmation of EPA’s engineering judgment.  76 Fed. Reg. 4669-70, JA69-70.   

Regarding immediate exhaust emissions, EPA again relied on several studies 

and data to conclude that E15 was likely to result in NOx emissions increases of 

approximately 5-10%, which could easily be accommodated by the 65-73% NOx 

emissions compliance margin that EPA found for these vehicles.  76 Fed. Reg. 
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4673, JA73.  Data from the DOE Catalyst Study also showed that all MY2001-

2006 vehicles tested met their exhaust emissions standards throughout their full 

useful life while using E15.  Id. 4671-73, JA71-73.  Thus, EPA concluded that the 

immediate exhaust emissions impacts would not cause or contribute to these 

vehicles failing to meet their emissions standards.   

Regarding evaporative emissions, EPA again concluded that limiting the 

Reid Vapor Pressure in E15 to 9.0 psi would enable MY2001-2006 motor vehicles 

to meet their evaporative emissions standards over their full useful lives for the 

same reasons that applied to MY2007 and newer motor vehicles.  While EPA 

acknowledged that some of these vehicles could possibly experience immediate 

evaporative emissions failures, as further described infra 61-64, EPA explained 

how that remote possibility did not prevent it from finding that the statutory 

criterion for a waiver was met for these vehicles.  76 Fed. Reg. 4673-80, JA73-80.  

For long-term evaporative emissions, EPA explained that available information 

confirmed its engineering assessment that evaporative emission control systems in 

MY2001-2006 vehicles were designed for long-term exposure to E10, so these 

vehicles could accommodate E15 without exceeding their evaporative emissions 

standards.  76 Fed. Reg. 4680-81, JA80-81.   
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EPA also concluded that available information confirmed its engineering 

judgment that E15 would not cause or contribute to emissions failures from 

degraded emission-control related components.  76 Fed. Reg. 4681, JA81.  The 

design of the emission control systems in these vehicles, data from applicable 

emissions testing programs, information regarding compliance margins, and DOE 

Catalyst Study data all confirmed this assessment.  Id.   

Finally, based on its engineering judgment, as confirmed by the DOE 

Catalyst Study, EPA concluded that MY2001-2006 motor vehicles using E15 

would not experience any driveability or operability issues.  76 Fed. Reg. 4681-82, 

JA81-82.   

  5.  Waiver Conditions 

 EPA placed conditions on the partial waiver that address fuel quality and the 

potential for “misfueling,” i.e., the use of E15 in vehicles for which it is not 

approved.  75 Fed. Reg. 68,148, JA59; 76 Fed. Reg. 4682, JA82.  These conditions 

include: (1) the ethanol must meet industry specifications; (2) the E15 must not 

exceed a Reid Vapor Pressure of 9.0 psi from May 1 through September 15; (3) 

before introducing E15, manufacturers must obtain EPA approval of and fully 

implement a plan containing reasonable precautions for ensuring that E15 will only 

be introduced for use in MY 2001 and later vehicles, including, at minimum: (a) 
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pump labeling requirements; (b) participation in a fuel pump labeling and fuel 

sample compliance survey; (c) proper documentation of ethanol content on product 

transfer documents; and (d) any other reasonable measures EPA determines are 

appropriate.  75 Fed. Reg. 68,149-150, JA60-61; 76 Fed. Reg. 4682-83, JA82-83. 

STANDARD OF REVIEW 

 This Court must uphold EPA’s action on a section 211(f)(4) waiver unless 

Petitioners show it is “arbitrary, capricious, an abuse of discretion” or in excess of 

EPA’s “statutory jurisdiction, authority, or limitations.”  Ethyl Corp. v. EPA, 51 

F.3d 1053, 1064 (D.C. Cir. 1995). 

 “The scope of review under the ‘arbitrary and capricious’ standard is narrow 

and a court is not to substitute its judgment for that of the agency.”  Motor Vehicle 

Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983).  See also 

FCC v. Fox Television Stations, Inc., 129 S. Ct. 1800, 1810 (2009).  If EPA “acted 

within its delegated statutory authority, considered all of the relevant factors, and 

demonstrated a reasonable connection between the facts on the record and its 

decision, [the court] will uphold its determination.”  Ethyl Corp., 51 F.3d at 1064.  

When an agency’s action relies on scientific or technical information involving the 

agency's area of expertise, a court applies “an extreme degree of deference.”  Huls 

Am. Inc. v. Browner, 83 F.3d 445, 452 (D.C. Cir. 1996). 
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 EPA’s statutory interpretation must be reviewed pursuant to the standards 

announced in Chevron, U.S.A., Inc. v. NRDC, Inc., 467 U.S. 837 (1984).  Under 

Chevron, the Court first inquires whether Congress “has directly spoken to the 

precise question at issue,” in which case the Court “must give effect to the 

unambiguously expressed intent of Congress.”  Id. 842-43.  If the statute is “silent 

or ambiguous with respect to the specific issue,” the Court must defer to the 

agency's interpretation so long as it is “based on a permissible construction of the 

statute.”  Id.  Particular deference is given to an agency’s interpretation of a statute 

it administers when the statute is complex and within the agency’s expertise, such 

as the CAA.  United States v. Mead Corp., 533 U.S. 218, 227-31 (2001); NRDC v. 

EPA, 571 F.3d 1245, 1251 (D.C. Cir. 2009).   

ARGUMENT SUMMARY 

 EPA’s decision to grant a waiver allowing the introduction of E15 for use in 

MY2001 and newer light-duty motor vehicles and deny a waiver for all other 

vehicles and engines is consistent with its statutory authority, procedurally valid, 

and amply supported by the record.  First, EPA reasonably interprets section 

211(f)(4) to authorize a “partial waiver,” i.e., a waiver allowing E15 for use in a 

subset of vehicles.  Section 211(f)(4) permits a waiver if the Administrator 

determines that a new fuel “will not cause or contribute to a failure of any emission 
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control device or system … to achieve compliance” with applicable emission 

standards “by the vehicle or engine” in which such device or system is used.  42 

U.S.C. § 7545(f)(4).  The statute does not specify whether EPA must make this 

determination for all vehicles and engines as a single class or if it may categorize 

vehicles in subsets.  EPA reasonably concluded that for E15, which has different 

effects on the emission control systems of different types and model years of 

vehicles and engines, a partial waiver was appropriate.   

 Petitioners’ argument that “any emission control device or system” means 

all emission control devices or systems in all vehicles and engines ignores that 

section 211(f)(4) by its terms refers to the emission control device or system in 

“the vehicle or engine” in which such device or system is used and does not 

otherwise constrain EPA’s discretion as to how it may categorize vehicles and 

engines.  Petitioners ignore the statute’s plain language and otherwise fail to show 

EPA was unreasonable or inconsistent with the statute.   

 Second, EPA complied with section 211(f)(4)’s procedural requirements.  

Petitioners provide no support for their novel argument that EPA cannot consider 

USCA Case #10-1380      Document #1337573      Filed: 10/25/2011      Page 33 of 137



20 

 

 information from sources other than the waiver applicant.  EPA reasonably 

considered the DOE Catalyst Study and other information in the record as they 

provided useful information regarding E15’s potential effect on vehicles and 

engines meeting their emissions standards.  Petitioners further fail to show that 

EPA failed to provide adequate notice and opportunity to comment.  EPA provided 

notice of the DOE Catalyst Study and that EPA planned to rely on it.  Indeed, 

many Petitioners were involved with the DOE Catalyst Study as members of the 

industry-sponsored Coordinated Research Council.  EPA updated the docket with 

the Catalyst Study data as it became available and kept the docket open for public 

comment.  Numerous parties, including Petitioners, submitted comments after the 

close of the comment period.  Petitioners also attended meetings with EPA where 

they shared their views regarding the DOE Catalyst Study.  In short, EPA met 

section 211(f)(4)’s requirements. 

 Third, EPA’s decision to grant a waiver allowing the use of E15 in MY2001 

and newer light-duty motor vehicles is amply supported by the record.  The DOE 

Catalyst Study and other information in the record, combined with EPA’s 

engineering judgment, provided the information necessary for EPA to evaluate 

E15’s effects on MY2001 and newer motor vehicles.  EPA further rationally 

explained its analysis of the data, including why Petitioners’ alleged “emissions 
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failures” are unrelated to E15.  Finally, EPA provided a rational basis, drawn from 

its experience with other fuels, supporting its approach to minimizing misfueling.   

 Petitioners’ arguments that EPA was arbitrary and capricious boil down to 

disagreements with EPA’s reasoned technical judgments.  Petitioners disagree with 

the numbers and types of studies EPA relied on, EPA’s interpretation of the data 

and other information in the record, and the reasonableness of EPA’s steps to 

prevent misfueling.  However, where, as here, Petitioners challenge EPA’s expert 

technical judgments in the context of the CAA’s technically complex statutory 

scheme, Petitioners’ mere disagreement with EPA’s conclusions is insufficient to 

meet Petitioners’ high burden under the arbitrary and capricious standard of 

review.  EPA’s waiver decisions are rational, supported by the record, and should 

be upheld.   

ARGUMENT 

I. EPA REASONABLY INTERPRETS SECTION 211(f)(4) TO ALLOW 
A PARTIAL WAIVER FOR A SUBSET OF VEHICLES 

 In the E15 Waiver Decisions, EPA interpreted section 211(f)(4) to authorize 

a waiver allowing the introduction of E15 for a subset of vehicles—MY2001 and 

newer light-duty motor vehicles—while denying it for all other engines and 

vehicles.  75 Fed. Reg. 68,143-146, JA54-57.  Under the applicable standard of 

review, EPA’s interpretation “governs if it is a reasonable interpretation of the 
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statute—not necessarily the only possible interpretation, nor even the interpretation 

deemed most reasonable by the courts.”  Entergy Corp. v. Riverkeeper, Inc., 129 S. 

Ct. 1498, 1505 (2009) (citing Chevron, 467 U.S. at 843-44).    

 EPA’s interpretation of section 211(f)(4), 42 U.S.C. § 7545(f)(4), to allow 

partial waivers is faithful to the CAA’s text and reasonable in light of the statutory 

structure and purposes; it also is reasonable considering the different effects EPA 

observed E15 could have on different vehicles and engines.  Petitioners’ arguments 

fail to show that section 211(f)(4) unambiguously precludes partial waivers or that 

EPA’s interpretation is unreasonable.   

A. EPA’s Interpretation of Section 211(f)(4) to Allow Partial Waivers 
is Faithful to the Statutory Text, Structure, and Purposes 

 Section 211(f)(4) provides that EPA may waive the prohibition in section 

211(f)(1) and allow the introduction of new fuels that are not “substantially 

similar” to certification fuels if EPA determines the new fuel “will not cause or 

contribute to a failure of any emission control device or system . . . to achieve 

compliance by the vehicle or engine” in which the device or system is used with 

applicable emissions standards.  42 U.S.C. § 7545(f)(4) (emphasis added).  On its 

face, this language allows EPA to grant a waiver if it determines the statutory 

criterion has been met—i.e., the new fuel will not cause or contribute to the failure 

of vehicles or engines to meet applicable emission standards over their useful lives.  
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Section 211(f)(4) does not state whether EPA may apply the criterion to a subset of 

motor vehicles, as it did with E15, or whether EPA must apply the criterion to all 

vehicles and engines in the national fleet, as Petitioners’ argue.  In the absence of 

any language indicating EPA must view all vehicles and engines as a single class, 

EPA reasonably interpreted this language to allow it to evaluate vehicles and 

engines as subsets.7

 The legislative history supports EPA’s view.  It indicates that Congress 

intended the term ‘“emission control device or system’ [to] mean[] the entire 

emission performance of a vehicle.”  H.R. Rep. No. 95-564 (1977), reprinted in 

1997 U.S.C.C.A.N. 1502, 1542 (emphasis added).  Clearly Congress did not mean 

to require testing of every vehicle or engine potentially covered by section 

211(f)(4) and EPA has never interpreted the statute this way.  75 Fed. Reg. 68,145; 

see Motor Vehicles Mfrs. Ass’n v. EPA, 768 F.2d 385, 391-92 (D.C. Cir. 1985).  

Rather, the statute allows EPA to develop appropriate approaches for evaluating a 

fuel’s emissions impacts, including evaluating impacts in subsets of vehicles or 

engines.    

   

                                           

7 Notably, the pre-EISA version of section 211(f)(4) referred to “any emission 
control device or system” used in “any vehicle.”  But in amending section 
211(f)(4), Congress dropped “any” in the reference to “vehicle” at the same time it 
expanded that reference to include additional vehicles and engine types.   
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 EPA’s interpretation also honors the statute’s structure and purposes.  

Section 211(f)(1) prohibits new fuels that are not “substantially similar” to those 

used in certifying vehicles as meeting emissions standards; section 211(f)(4) 

allows EPA to waive the prohibition if the statutory criterion has been met.  

Together, sections 211(f)(4) and 211(f)(1) balance two equally important interests: 

allowing new fuels into commerce while protecting the national mobile source 

fleet from new fuels that may impair emissions compliance by those vehicles and 

engines.   

 The legislative history reflects these dual purposes.  Section 211(f)(1) was 

enacted because of a concern that “a certain fuel additive … was impairing the 

performance of emission control systems and increasing hydrocarbon emissions in 

test vehicles.”  S. Rep. No. 95-127, at 90.  At the same time, Congress was 

concerned about “the increased use of crude oil that would be necessitated by the 

prohibition in use of [the additive] … and the smaller refineries that would be 

adversely affected by these provisions.”  S. Rep. No. 95-127, at 91.  Congress 

added section 211(f)(4) “with these considerations in mind, so that the [section 

211(f)(1)] prohibition could be waived, or conditionally waived, rapidly if the 

manufacturer …establishes … that the additive … will not be harmful to the 

performance of emission control devices or systems.”  Id. (emphasis added).  A 
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partial, conditional waiver serves section 211(f)’s purposes because it allows the 

use of E15 in those vehicles for which it will not cause or contribute to emissions 

failures, while precluding its use in vehicles and engines for which the waiver 

criterion is not met.   

 In the E15 Waiver Decisions, EPA considered the wide range of possible 

emissions impacts on different vehicle and engine types.  75 Fed. Reg. 68,101-138, 

JA12-49; 76 Fed. Reg. 4665-82, JA65-82.  EPA concluded that the evidence in the 

record demonstrated that E15 would not cause or contribute to emission control 

system failures in MY2001 and newer light-duty motor vehicles; this 

demonstration was not made for older motor vehicles, nonroad products, 

motorcycles, and heavy-duty vehicles and engines.  Id.  Accordingly, EPA granted 

a partial waiver for MY2001 and newer light-duty motor vehicles and denied it for 

all other engines and vehicles for which the statutory criterion was not met.  In 

both cases, EPA is reading section 211(f)(4) expansively to mean that a waiver is 

only appropriate where the record demonstrates that E15 will not cause or 

contribute to the failure of “any emission control system or device” in the 

applicable subset of vehicles.  EPA’s reading gives section 211(f)(4) its plain 

meaning, while furthering section 211(f)’s dual purposes.   
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 Additional legislative history shows that Congress broadened section 211’s 

scope as emission control regulation was extended to additional mobile source 

categories and ambitious renewable fuel requirements were established, further 

supporting a partial waiver.  As enacted in 1977, section 211(f)(1) applied only to 

fuels for general use in light-duty motor vehicles, and EPA interpreted this to mean 

motor vehicles using unleaded gasoline.  Pub. L. No. 95-95, Title II, § 222, 91 Stat. 

762 (1977).  In 1990, Congress added section 211(f)(1)(B), extending the 

prohibition to new fuels for use in “motor vehicles,” which encompasses all on-

highway vehicles, including heavy-duty trucks.  Pub. L. No. 101-549, § 214(a), 

104 Stat. 2489 (1990).  In 2007, EISA broadened section 211(f)(4) to include 

nonroad vehicles and engines to reflect that these additional mobile sources had 

become subject to regulation, and amended section 211(o) to require significantly 

increased volumes of renewable fuels.  Pub. L. No. 110-140, §§ 202, 251, 121 Stat. 

at 1521-28, 1549. 

 EPA’s interpretation of section 211(f)(4) to allow partial waivers makes 

sense considering the variety of engines and vehicles now subject to emissions 

standards, the differences in the stringency of those standards and the emission 

controls developed to meet them, and EISA’s ambitious renewable fuel 

requirements.  This is especially true in the case of E15 and the different effects 
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EPA observed on different vehicle and engine types.  The record shows that 

technological advances in newer vehicles, i.e., MY2001 and newer light-duty 

motor vehicles, make them better able to accommodate E15 without adverse 

emissions effects.  See, e.g. 75 Fed. Reg. 68,104-105, 68,112-113, 68,124, JA15-

16, JA23-24, JA35; 76 Fed. Reg. 4663, JA63.  In contrast, EPA had concerns about 

potential emissions increases with the use of E15 in MY2000 and older light-duty 

motor vehicles and appropriately denied a waiver for these vehicles.  75 Fed. Reg.  

68,126-129, JA37-40.  EPA reached a similar conclusion regarding nonroad 

products, heavy-duty engines and vehicles, and motorcycles.  Id. 68,131-132, 

68,135, 68,138, JA42-43, JA46, JA49.   

 Because E15’s emissions impacts vary for different subsets of vehicles and 

engines subject to different emissions standards, Petitioners’ “all or nothing” 

approach to implementing section 211(f)(4) would not fully realize Congress’s 

intent.  Additionally, interpreting section 211(f)(4) to preclude a partial waiver 

would mean that E15 would be unavailable for the large and growing number of 

vehicles that can use it without adverse impacts on their emission control systems, 

contrary to Congress’s intent. 

 Finally, a partial waiver is consistent with EPA’s longstanding interpretation 

of section 211(f)(4) to allow conditional waivers.  The legislative history indicates 
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that Congress intended EPA to grant waivers “under such conditions, or in regard 

to such concentrations[,] as [EPA] deems appropriate.”  S. Rep. No. 95-127, at 91.  

EPA recognized this authority in its first waiver decision, in 1978, noting that it 

may grant a waiver that includes “conditions on time or other limitations,” so long 

as the statutory criterion is met.  See 75 Fed. Reg. 68,144 & nn.135, 136, JA55 .  

Although EPA has not previously issued a “partial” waiver, a partial waiver that 

limits introduction of a new fuel into commerce to a subset of vehicles functions as 

a conditional waiver.   

 EPA determined that E15 could be used in MY2001 and newer light-duty 

motor vehicles without causing or contributing to emissions violations in those 

vehicles.  Thus, EPA appropriately granted a partial waiver allowing the 

introduction of E15 where the statutory criterion had been met, denied a waiver 

where it had not been met, and adopted appropriate conditions addressing the risk 

E15 might be improperly used in vehicles and engines for which it is not approved.  

Because EPA’s interpretation is faithful to the statutory text, structure, and 

purposes, it should be upheld. 

B. Petitioners’ Argument Misreads the Term “Any,” Ignores the 
Statutory Text, and Fails to Show EPA was Unreasonable 

 Petitioners’ contention that the phrase “any emission control device or 

system” unambiguously precludes interpreting section 211(f)(4) to allow a partial 
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waiver fails for several reasons.  First, the issue is not the meaning of “any,” which 

EPA agrees has expansive meaning.  The issue is what “any” modifies.  Section 

211(f)(4) does not state that EPA may grant a waiver only where the new fuel will 

not cause or contribute to failure “in any control device or system,” as Petitioners 

argue.  See Pets. Br. 24.  Section 211(f)(4) requires EPA to determine whether the 

fuel will cause or contribute to the failure of “any emission control device or 

system (over the useful life of the [] vehicle … or [] engine in which such device 

or system is used) … to achieve compliance by the vehicle or engine” with 

applicable emissions standards.  42 U.S.C. § 7545(f)(4) (emphasis added).  While 

Congress referred expansively to “any emission control device or system,” the 

phrase is textually tied to the vehicle or engine “in which such device or system is 

used” and does not indicate one way or the other whether EPA may evaluate 

vehicles as a single class or as subsets.  Id. (emphasis added). 

 The cases cited by Petitioners to argue that “any” means “all” are inapposite.  

For example, in United States v. Gonzales, 520 U.S. 1, 5 (1997), the statute at issue 

provided that prison sentences for certain drug offenses could not run concurrently 

with “any other term of imprisonment.”  Because “Congress did not add any 

language limiting the breadth of th[e] word [any] … we must read [the provision] 

as referring to all ‘term[s] of imprisonment.”  See also Ford v. Mabus, 629 F.3d 
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198, 206 (D.C. Cir. 2010) (statute stating that all personnel actions must be “free 

from any discrimination based on age,” was broader than discrimination that was 

the but-for cause of a challenged personnel action); New Jersey v. EPA, 517 F.3d 

574, 581 (D.C. Cir. 2008) (CAA provision regulating delisting of “any source 

category” refers to all source delisting decisions).  While the term “any” in section 

211(f)(4) may be expansive regarding the vehicle’s emission control systems, it 

has no bearing on the question whether EPA must evaluate all vehicles together or 

as subsets.   

  Petitioners’ preferred interpretation requires the Court to ignore words that 

actually appear in section 211(f)(4), while inserting text that does not.  For 

example, Petitioners erroneously argue that EPA must determine the fuel “will not 

cause or contribute to a failure of any emission control device or system [in a 

vehicle or engine].”  Pets. Br. 23 (underscoring added).  Petitioners’ substitution of 

“a vehicle or engine” is unfaithful to the statute’s text, which plainly requires EPA 

to consider the effect of the fuel on the “emission control device or system” in “the 

motor vehicle … in which [it is] used.”  42 U.S.C. § 7545(f)(4) (emphasis added).  

Likewise, nothing in section 211(f)(4) states that a waiver is permitted only where 

the fuel “is suitable for all vehicles and engines,” Pets. Br. 24, or where EPA has 

determined that the fuel or additive is “compatible with ‘any emission control 
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device or system’ used in gasoline-powered vehicles and engines,” id. 

(underscoring added).  If the statute were as unambiguous as Petitioners contend, 

one would not need to read in this additional text.   

 Second, Petitioners acknowledge that sections 211(f)(1) and 211(f)(4) 

necessarily call for some categorization, but argue that they only permit categories 

based on fuel type.  See Pets. Br. 26-29.  However, Petitioners fail to point to any 

language in section 211 that supports their view. 8

                                           

8 Although Petitioners find implicit authority to categorize waivers based on fuel 
type, they argue that since other CAA sections expressly provide for partial 
waivers, the fact that section 211(f)(4) does not contain similarly express language 
means that Congress did not intend to confer such authority for fuel waivers.  Pets. 
Br. 30.  For the reasons above, Petitioners’ argument fails.   

  Moreover, Petitioners concede 

that under Title II of the CAA, EPA may establish categories based on narrower or 

broader subsets of vehicles or engines when establishing emissions standards.  42 

U.S.C. §§ 7521(a)(1), 7547(a)(3); see Pets. Br. 29.  Given that section 211(f)(4) is 

intended to prevent vehicles and engines from failing their emissions standards and 

those emission standards may be established based on vehicle and engine 

categories, EPA’s use of categories to implement section 211(f)(4) is entirely 

consistent with its authority under Title II.     
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 Third, Petitioners misconstrue the relationship between section 211(f) and 

section 211(c), 42 U.S.C. § 7545(c).  Pets. Br. 31.  This Court has recognized the 

“straightforward relationship” between these provisions: “section 211(f) forbids 

the ‘first’ introduction of new fuels … into commerce [and] section 211(c) 

provides for regulation of fuels already in commerce.”  Am. Methyl Corp. v. EPA, 

749 F.2d 826, 836 (D.C. Cir. 1984).  While section 211(c) authorizes EPA to 

consider factors not authorized in section 211(f)(4) (i.e., public health concerns), 

the two provisions provide EPA with complementary authority to address a fuel’s 

emissions impacts.  Ethyl Corp., 51 F.3d at 1061. 

 EPA applied sections 211(f)(4) and 211(c) in such a complementary manner 

here.  In the E15 Waiver Decisions, EPA granted a partial, conditional waiver 

allowing E15 to be introduced into commerce only for MY2001 and newer light-

duty motor vehicles.  The waiver is further conditioned on misfueling mitigation 

measures, applicable to fuel manufacturers, designed to minimize the potential that 

E15 will be used in vehicles and engines for which it is not approved.  75 Fed. 

Reg. 68,095.  To supplement its waiver decisions, EPA proposed a rule under 

section 211(c) to regulate E15 lawfully introduced into commerce under the 

waiver.  The rule applies to fuel manufacturers, as well as entities further down the 

distribution chain, such as retail stations.  See “Regulation to Mitigate the 
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Misfueling of Vehicles and Engines with Gasoline Containing Greater than Ten 

Percent Ethanol and Modifications to the Reformulated and Conventional Gasoline 

Programs; Proposed Rule,” 75 Fed. Reg. 68,044 (Nov. 4, 2010) (“Misfueling 

Rule”), JA1832-80; see also Final Misfueling Rule, 76 Fed. Reg. 44,406 (July 25, 

2011), JA1881-925.  EPA’s interpretation of sections 211(f)(4) and 211(c) as 

complementary gives meaning to all provisions of the statute and does not 

“nullify” section 211(c)’s requirements.  See Pets. Br. 31. 

 Finally, Petitioners’ suggestion that EPA ignored potential problems of a 

partial waiver, such as misfueling, is unavailing.  EPA adopted “definitive” 

conditions, see Pets. Br. 36, to minimize the potential that E15 will be used in 

vehicles for which it is not approved.  EPA relied on its longstanding practice of 

issuing conditional waivers to ensure the statutory purposes of section 211(f)(4) are 

met.  The conditions are defined in detail in the E15 Waiver Decisions and any fuel 

manufacturer wishing to utilize the waiver must obtain EPA approval of and “fully 

implement” a plan before E15 may be introduced into commerce.  75 Fed. Reg. 

68,148-150, JA59-61; 76 Fed. Reg. 4682-83, JA82-83.    

 As discussed below, in argument III.D, Petitioners fail to show that the 

misfueling conditions will not work.  EPA modeled the conditions after measures 

used successfully in the introduction of Ultra Low Sulfur Diesel, further supporting 
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the reasonableness of EPA’s partial waiver.  75 Fed. Reg. 68,148, JA59.  

Additionally, as noted above, EPA proposed (and finalized) a separate rule under 

section 211(c) further addressing the potential for misfueling once E15 is 

introduced.  76 Fed. Reg. 44,406, JA1881-925.  In short, EPA recognized the 

potential problems associated with a partial waiver and took reasonable steps to 

address those problems.   

 For the foregoing reasons, EPA’s decision to grant a partial waiver for E15 

is a reasonable interpretation of the statute, entitled to deference. 

II. EPA COMPLIED WITH SECTION 211(f)(4)’S PROCEDURAL 
REQUIREMENTS 

 The E15 Waiver Decisions comply with section 211(f)(4)’s minimal 

procedural requirements.  First, EPA committed no procedural error in relying on 

all available information, including the DOE Catalyst Study.  Second, the record 

shows that EPA provided the notice and opportunity for comment required by the 

statute and Petitioners had adequate notice of and opportunity to comment on most 

of the DOE Catalyst Study data.  Thus, EPA satisfied the “public notice and 

comment” requirement.      
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A. EPA May Base its Section 211(f)(4) Waiver Decisions on All of the 
Information in the Record 

 Petitioners provide no legal support for their novel argument that EPA may 

not “tak[e] into account all available information” in the record when adjudicating 

a waiver application, Pets. Br. 39 (quoting Am. Methyl Corp., 749 F.2d at 830); 

indeed, there is none.  In its E15 waiver proceedings, EPA considered all available 

information, including information submitted by Growth Energy, public comments 

(by Petitioners and many others), and other available information.  The DOE 

Catalyst Study was one important source of information, which provided data 

directly relevant to section 211(f)(4)’s statutory criterion—i.e., the possible 

impacts of E15 on a motor vehicle’s ability to meet its emissions standards.  75 

Fed. Reg. 68,099, JA10.  Given the DOE Study’s relevance, EPA was reasonable 

to consider it.9

 Nothing in section 211(f)(4) precludes EPA from considering all available 

information.  That section 211(f)(4) places the burden on the applicant to 

 

                                           

9  Contrary to Petitioners’ suggestion that EPA “took on the [section 211(f)(4)] 
burden itself,” Pets. Br. 40, the DOE Catalyst Study was not undertaken by EPA or 
at EPA’s behest.  DOE embarked on a series of studies in 2008, in consultation 
with EPA and industry stakeholders (including some of the Petitioners), for 
“assessing the viability of using intermediate ethanol blends as a way … [of] 
meeting national goals in the use of renewable fuels.”  75 Fed. Reg. 68,095 n.2, 
JA6; R.14036 at xv, JA1561, (DOE Pilot Study).   

USCA Case #10-1380      Document #1337573      Filed: 10/25/2011      Page 49 of 137



36 

 

demonstrate the basis for a waiver means that EPA is not required to grant a 

waiver where the applicant fails to provide an adequate technical basis.  The 

burden has been met where EPA’s evaluation of the information submitted by the 

applicant, along with all other relevant information in the record, establishes that 

the waiver criterion has been satisfied.  In other words, placing the burden on the 

applicant reflects nothing more than an intent to relieve EPA of the time, expense, 

and effort of generating the information necessary for determining whether section 

211(f)(4)’s statutory criterion has been met.  However, that does not mean EPA 

may not consider relevant data and information from other sources.     

 To the contrary, EPA’s past practice and the statute support consideration of 

all relevant information.  EPA historically has provided notice of and solicited 

public comment on section 211(f)(4) waiver applications10 and has considered test 

data and information in addition to that provided by the applicant.11

                                           

10  See, e.g., 59 Fed. Reg. 42,227, 42,233 (Aug. 17, 1994) (“EPA reviews all the 
material in the public docket, including…public comments on the application….”); 
43 Fed. Reg. 36,686 (Aug. 18, 1978) (“The purpose of this notice is to announce a 
public hearing and give interested persons an opportunity to participate in the 
proceeding by the presentation of data, views, arguments, or other pertinent 
information….”). 

  In 2007, 

11 E.g., 57 Fed. Reg. 2535, 2540 (Jan. 22, 1992) (regarding waiver application for a 
manganese-based additive, EPA considered test data developed by motor vehicle 
manufacturers and by the waiver applicant). 
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Congress codified this practice by amending section 211(f)(4) to require “public 

notice and comment” before EPA grants or denies a waiver application.  42 U.S.C. 

§ 7545(f)(4); Pub. L. No. 110-140, § 202, 121 Stat. 1521.  The public notice and 

comment requirement would be meaningless if EPA could only consider 

information submitted by the applicant and could not even consider evidence 

submitted by commenters opposing a waiver. 

 More fundamentally, invalidating EPA’s decision because it relied on 

information beyond that provided by the applicant would be contrary to basic 

principles of administrative law.  The question for this Court is not whether the 

applicant has satisfied the statutory criterion, but whether EPA was reasonable in 

concluding that the criterion was met based on the information in the record. 

Petitioners essentially argue that EPA should ignore relevant information in the 

record.  Their argument has no basis in section 211(f)(4), is contrary to principles 

of administrative law, and thus fails. 

B. EPA Provided Meaningful Notice of and Opportunity to 
Comment on the DOE Catalyst Study  

 EPA complied with section 211(f)(4)’s procedural requirements by 

providing notice and opportunity to comment on Growth Energy’s application and 

supporting documentation.  Contrary to Petitioners’ argument, EPA further 

provided meaningful notice of and opportunity to comment on the DOE Catalyst 
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Study, although such process was not required by the statute.  Petitioners’ 

argument that EPA should have provided more opportunity to comment is not 

supported by the law or the facts and would blur the line between adjudication and 

rulemaking.   

 Section 211(f)(4), 42 U.S.C. § 7545(f)(4), states that EPA must provide 

“public notice and comment” before taking action on a waiver application.  EPA 

reasonably interprets this to require simply that it provide notice of and opportunity 

to comment on the application and supporting information.  Section 211(f)(4) 

waiver proceedings are informal adjudications,12

                                           

12 Adjudication refers to the “process for the formulation of an order,” 5 U.S.C. 
§ 551(7), and an “order” is defined to include agency decisions over any matters 
“other than rule making but including licensing,” id. § 551(6).  The term license 
includes “the whole or a part of an agency permit, certificate, approval, 
registration, charter, membership, statutory exemption or other form of 
permission.”  Id. § 551(8).  A section 211(f)(4) waiver exempts a new fuel from 
the section 211(f)(1) prohibition and thus clearly fits within the definition of a 
“license.”  Therefore, EPA’s disposition of a section 211(f)(4) waiver application 
is an adjudication, not a rulemaking.  It is an informal adjudication because 
Congress only required notice and opportunity for comment, not a “hearing.”  See 
id. § 554(a).  Even if this had been a formal adjudication, the statutory 
requirements are minimal and would not support Petitioners’ view that EPA erred.  
See id. § 554(b), (c). 

 which typically are not subject to 

public notice and comment requirements.  See e.g., Avia Dynamics Inc. v. FAA, 

641 F.3d 515, 520-21 (D.C. Cir. 2011).  However, even without a statutory 
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requirement, EPA historically provided notice of and opportunity to comment on 

waiver applications and supporting information.  See supra 36 & n.10.  EPA’s past 

choice to solicit public comment during an adjudication does not convert that 

adjudication into a rulemaking.  E.g., Gen. Am. Transp. v. ICC, 883 F.2d 1029 

(D.C. Cir. 1989).  Nor does the statute or legislative history suggest that Congress, 

in amending section 211(f)(4), intended to do more than codify EPA’s past practice 

or to convert this informal adjudication into a rulemaking.   

 EPA’s interpretation of section 211(f)(4) is reasonable for several reasons.  

Section 211(f)(4) does not identify the procedures EPA must apply, leaving it to 

EPA to decide the appropriate procedures.  In requiring only “public notice and 

comment,” section 211(f)(4) mirrors EPA’s traditional practice of providing public 

notice of and an opportunity to comment on waiver applications.  Absent a specific 

statutory requirement, a reviewing court should not “impose upon the agency its 

own notion of which procedures are ‘best.’”  Vt. Yankee Nuclear Power Corp. v. 

NRDC, 435 U.S. 519, 521 (1978).  Petitioners’ interpretation essentially requires 

EPA to follow informal rulemaking procedures where Congress did not require 

them and would place a huge administrative burden on agencies in informal 

adjudicatory proceedings.   
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 Moreover, had Congress intended EPA assure certain data and analyses 

underlying its waiver decision were available during the comment period, it knew 

how to do so.  See e.g., 42 U.S.C. § 7607(d)(3), (d)(4).  However, the rulemaking 

procedures in § 7607(d) are only mandatory for section 211 “regulation[s],” as 

opposed to section 211(f)(4) waivers.  See 42 U.S.C. § 7607(d)(1)(E).  That section 

211(f)(4) adjudications are not subject to § 7607(d) procedures shows that 

Congress left it to EPA’s discretion whether to impose such detailed notice 

requirements on section 211(f)(4) adjudications.   

 Even if section 211(f)(4) can be interpreted to require notice and opportunity 

to comment on the DOE Catalyst Study, Petitioners had ample opportunity to do 

so.  Thus, this case is distinguishable from Air Transport Ass’n v. Fed. Aviation 

Admin. (“FAA”), 169 F.3d 1, 7-8 (D.C. Cir. 1999), where critical information 

underlying FAA’s decision was never made public.  The record in this case shows 

that Petitioners had meaningful notice of and an opportunity to comment on the 

DOE Catalyst Study.   

 EPA announced in the public notice that DOE was conducting ongoing 

testing relevant to EPA’s waiver decision and advised interested parties that EPA 

“expect[ed] that additional data will be added to the docket as it becomes 

available.”  74 Fed. Reg. 18,229, JA2.  Again, in an April 20, 2010 letter to 

USCA Case #10-1380      Document #1337573      Filed: 10/25/2011      Page 54 of 137



41 

 

Petitioner Alliance of Automobile Manufacturers (“AAM”), and in discussions 

with other interested parties, EPA explained that it would place new data and other 

information in the docket, continue accepting substantive comments on the waiver, 

and consider those comments in making a waiver determination.  R.14063, JA1831 

(Apr. 20, 2010 letter to AAM). 

 EPA submitted data to the docket from the DOE Catalyst Study beginning 

on May 21, 2010, five months before the First E15 Waiver Decision.  R.13965-

13978, JA659-996; R.13988, JA1107-56.  Over 90% of the data for MY2007 and 

newer motor vehicles was available in the docket five weeks before signature of 

the First E15 Waiver Decision on October 13, 2010.  R.14002, JA1186.  EPA 

posted the first two preliminary data sets for the Second Waiver Decision in the 

docket on October 26, 2010, and November 17, 2010, respectively.  R.14035, 

JA1539-44; R.14045, JA1680-87.  The final data set was made available on 

January 5, 2011 (R.14052, JA1776), and EPA signed its Second Waiver Decision 

on January 21, 2011.  Thus, contrary to Petitioners’ argument, this important 

information was in the docket and available for comment during the waiver 

proceedings.   

 Petitioners simply cannot argue that they were “left to guess how EPA 

intended to use the Study or analyze its data,” Pets. Br. 43, because most of them 
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were already involved with the Study.13

 Further, EPA told parties how it intended to use the DOE Catalyst Study 

data.  In a November 30, 2009 letter to Growth Energy, EPA explained:  

  Even before EPA received the waiver 

application, in June 2008, the CRC (an industry group of which several Petitioners 

are members), led a meeting discussing various testing programs, including 

durability testing that eventually became the DOE Catalyst Study.  R.13998.1, 

JA1174-76.  DOE consulted with CRC, which gave input on the study’s design.  

See R.13970, JA764-836 (CRC Project No. E-87-1 Mid-Level Ethanol Blends 

Catalyst Durability Study Screening); R.14036, JA1562 (DOE Pilot Study).  

Additionally, these Petitioners continued receiving updates and information about 

the DOE Catalyst Study as it progressed.  75 Fed. Reg. 68,146, JA57; see, e.g., 

R.13993, JA1157-73 (presentation on DOE Catalyst Study to industry stakeholders 

on May 5, 2010); R.13984, JA1037-69 (E-87-2 and DOE V4 Project Status, Oct. 1, 

2009); R.13985, JA1070-91 (E-87-2 and DOE V4 Project Status, May 14, 2009); 

R.13969, JA1092-1106 (Oak Ridge Meeting Minutes, Nov. 5, 2009).      

there is an ongoing study being conducted by DOE that will provide 
critical data on this [durability] issue … [s]hould the test results 

                                           

13 Although the food group petitioners were not involved with the DOE Catalyst 
Study, they had the same access to the information in the public docket regarding 
the study as the other petitioners. 
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remain supportive and provide the necessary basis, we would be in a 
position to approve E15 for 2001 and newer vehicles in the mid-year 
time frame. 
 

R.13925.1, JA635-36 (Letter from G. McCarthy, to Gen. W. Clark, and J. Broin, 

Nov. 30, 2009).  Petitioner American Petroleum Institute (“API”) responded with a 

letter to the docket.  R.13925, JA630-34.  Given Petitioners’ knowledge of and 

involvement with the DOE Catalyst Study and EPA’s statements forecasting 

exactly how EPA intended to use the data, Petitioners’ claim that the late 

submission of data to the docket did not afford sufficient time to submit comments 

rings hollow.     

 In fact, Petitioners submitted detailed comments to EPA, some of which 

discussed the DOE Catalyst Study.  R.2548, JA174-75 (Petitioner AIAM outlining 

“ongoing [and] existing test plans for mid-level ethanol blends” by DOE and 

others); R.2550, JA210-211 (Petitioner NPRA discussing various studies, 

including the DOE Pilot Study and DOE plans for further durability testing); 

R.2551, JA249 (Petitioner AAM suggesting “EPA consider the data contained in 

the…DOE Study”).  EPA also had numerous meetings with stakeholders, 

including some of Petitioners, where they shared their comments, concerns and 

additional data regarding the waiver request.  75 Fed. Reg. 68,146, JA57; e.g., 

R.13958, JA637 (documenting meeting with API discussing “data that are 
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currently under development by the [CRC] and [DOE]”); R.13981, JA1036 

(documenting meeting with Petitioner AAM).  

 Petitioners’ argument is further undermined by the fact that Petitioners 

submitted late comments regarding other issues raised after EPA started submitting 

the DOE data to the docket.  Petitioners API and AAM submitted detailed 

technical comments in response to a June 7, 2010 letter from Archer Daniels 

Midland requesting that EPA consider allowing gasoline with 12% ethanol for 

introduction into commerce for all motor vehicles.  See 75 Fed. Reg. 68,138-143, 

JA49-54; R.14000, JA1177-85 (API Comments); R.14004, JA1234-44 (AAM 

Comments).  Evidently, Petitioners were closely following information submitted 

to the docket and were able to review it and submit detailed comments in a 

compressed timeframe.  Although Petitioners had a similar opportunity to 

comment on the DOE Catalyst Study data, they chose not to do so. 

 Against this backdrop, Petitioners can hardly claim prejudice as a result of 

the procedures EPA followed in deciding this application.  Therefore, even if this 

Court considered notice and comment requirements similar to those in APA or 

CAA rulemakings, the court must take “due account … of the rule of prejudicial 

error.”  5 U.S.C. § 706; see also 42 U.S.C. §§ 7607(d)(8), (d)(9).  Petitioners had 

ample opportunity to address the DOE Catalyst Study and, as demonstrated in 

USCA Case #10-1380      Document #1337573      Filed: 10/25/2011      Page 58 of 137



45 

 

argument III, infra, EPA addressed Petitioners’ concerns.  Accordingly, any 

procedural error resulting from the later availability of the DOE Catalyst Study 

data is harmless. 

 In short, EPA satisfied its “public notice and comment” requirements by 

providing Petitioners a “meaningful opportunity” for commenting on all aspects of 

the E15 waiver application, including the DOE Catalyst Study. 

III. EPA’S GRANT OF A PARTIAL WAIVER FOR MY2001 AND 
NEWER MOTOR VEHICLES IS RATIONALLY SUPPORTED AND 
ENTITLED TO DEFERENCE 

 The record demonstrates that EPA carefully considered the relevant data and 

information concerning the emissions impacts of E15 and reasonably concluded 

that E15 would not cause or contribute to emissions failures in MY2001 and newer 

light-duty motor vehicles.   

 The essence of Petitioners’ substantive challenge to EPA’s waiver decisions 

is that EPA did not do things the way Petitioners would have done them: EPA did 

not rely on the studies and tests favored by Petitioners; EPA did not analyze the 

data the way Petitioners prefer; and, according to Petitioners, EPA did not come to 

the right conclusions.  However, Petitioners’ mere disagreement with EPA’s 

judgments is insufficient to meet their burden under the “arbitrary and capricious” 

standard of review.  Moreover, where, as here, Petitioners attack scientific or 
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technical judgments made within the agency’s area of expertise, courts apply 

“extreme” deference.  Huls Am. Inc., 83 F.3d at 452.  For the following reasons, 

the Court should uphold EPA’s waiver decisions. 

A. The Data and Information in the Record Support EPA’s 
Decisions 

 Petitioners challenge EPA’s data on three baseless grounds.  First, EPA’s 

relied upon a robust collection of data and information on the potential emissions 

effects of E15 that supports use of E15 in MY2001 and newer vehicles.  Second, 

the vehicles tested in the DOE Catalyst Study were selected based, in part, on input 

from CRC (an industry group that includes several Petitioners) and included many 

vehicles potentially “sensitive” to E15.  Third, EPA properly analyzed the data and 

explained why emissions failures cited by Petitioners were unrelated to E15.  

1.   EPA Had Sufficient Data and Information to Make its 
Waiver Decisions  

 Petitioners’ argument that EPA relied on “just one test,” Pets. Br. 45, grossly 

mischaracterizes the data and information EPA relied upon in making its decisions 

and understates the value of the DOE Catalyst Study.  The record demonstrates 

that, consistent with its past waiver decisions, EPA considered  numerous studies 

and information regarding ethanol’s impacts on: (1) immediate and long-term 

exhaust emissions; (2) immediate and long-term evaporative emissions (i.e., vapors 
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that escape from the fuel or emission control systems); (3) materials compatibility 

(e.g., rubber or plastic seals in the emission control system); and (4) vehicle 

driveability and operability (e.g., engine stalls).  75 Fed. Reg. 68,101-124, JA12-

35; 76 Fed. Reg. 4665-82, JA65-82; see supra 7.  While the DOE Catalyst Study 

was crucial to EPA’s analysis, it was not EPA’s only source of information, as is 

evident from EPA’s exhaustive analysis in the decision documents.  See generally 

75 Fed. Reg. 68,101-124, JA12-35; 76 Fed. Reg. 4665-82, JA65-82; see supra 11-

16. 

  EPA’s reliance on the DOE Catalyst Study was appropriate because it 

provided robust information about two primary ways ethanol affects motor 

vehicles: (1) potential catalyst degradation due to higher exhaust temperatures; and 

(2) potential incompatibility with engine, fuel system, and emissions components 

that could cause increased exhaust or evaporative emissions.  See supra 9-10; 75 

Fed. Reg. 68,103, JA14.  Indeed, the primary purpose of the DOE Catalyst Study 

was to evaluate the long-term effects of E15 and other gasoline-ethanol blends on 

the exhaust emission control system, especially the catalyst.  75 Fed. Reg. 68,096, 

JA7.  The DOE Catalyst Study involved full-useful life testing of 19 pairs of 

MY2005-2009 and eight pairs of MY2000-2003 light-duty cars and trucks which 

are representative of the national fleet and include 15 potentially “sensitive” 
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vehicle models.  Id. 68,105-109, JA16-20; 76 Fed. Reg. 4669-72, JA69-72; see 

infra 53-55.  The results showed no emission failures during aging related to E15.  

75 Fed. Reg. 68,096, JA7; 76 Fed. Reg. 4670-71, JA70-71.  In these 

circumstances, EPA was reasonable to rely on the Study.   

 The DOE Catalyst Study also provided information regarding E15’s 

compatibility with engine, emissions system, and fuel system components.  DOE 

performed an “Engine Teardown Analysis” to assess whether the vehicles 

exhibited any signs of wear or materials incompatibility from E15 that might 

indicate the potential for increased exhaust or evaporative emissions.  75 Fed. Reg. 

68,108, JA19; R.14016, JA1325-505 (“Powertrain Component Inspection from 

Mid-Level Blends Vehicle Aging Study”).  The Catalyst Study also involved 

evaporative emissions testing on eight vehicles that showed no greater 

deterioration in evaporative emissions performance on E15 as compared to 

gasoline with no ethanol (E0).  75 Fed. Reg. 68,119, JA30; R.14015, JA1310-24 

(“Vehicle Aging and Comparative Emissions Testing Using E0 and E15 Fuels: 

Evaporative Emissions Results”).  The DOE Catalyst Study and other information 

in the record, combined with EPA’s engineering judgment, provided sufficient data 

for EPA to make a reasoned decision about E15’s emissions effects. 
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 Petitioners fail to identify what tests it claims EPA “did not follow through 

on.”  Pets. Br. 45.  EPA never made representations about testing it planned to 

conduct, as EPA typically does not conduct its own testing for section 211(f)(4) 

waivers, and it did not perform any testing here.  Petitioners cite to a presentation 

that EPA made to industry stakeholders, before it even received the E15 

application, that contain “an experimental framework for an example waiver test 

program” including “suggestions” for “what a test program MAY look like.”  

R.2559.2, JA496 (ALLSAFE cmt. Ex. I, at 6).  Notably, the testing EPA ultimately 

relied upon for MY2001 and newer vehicles largely followed the experimental 

framework the presentation described.  Compare 75 Fed. Reg. 68,101-124, JA12-

35; 76 Fed. Reg. 4665-82, JA65-82, with R.2559.2 at 5, JA495; compare 68,105-

107, JA16-18, with R.2559.2 at 10, JA500. 

 Further, EPA considered and addressed other studies cited by commenters, 

and explained why it was unnecessary to wait for results of on-going studies, 

particularly given various methodological problems that undermined their utility.  

See Pets. Br. 45 (citing R.13998.1, JA1176); 75 Fed. Reg. 68,109, JA20 (CRC-

CM-136-09 (engine durability) study has “limited relevance”); id. 68,112, JA23 

(results from CRC E-89 would only “reinforce” other information in record); id. 

68,119, JA30 (AVFL-15 Study “not likely to provide useful information”); id. 
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68,123, JA34 (addressing CRC-E-90 study); id. 68,127, JA38 (addressing CRC-E-

87 study; phase 2 of this study became the DOE Catalyst Study); 76 Fed. Reg. 

4681, JA81 (addressing CRC-91).   

 Petitioners’ argument that DOE’s testing procedures were “relaxed” also 

fails.  Contrary to Petitioners’ assertions, Pets. Br. 45-46, the testing procedures 

DOE followed were the same as those in EPA’s in-use testing regulations, which 

require aging vehicles using the Standard Road Cycle, 40 C.F.R. § 86.1823-

08(c)(1) (referencing 40 C.F.R. Part 86, Appendix V), and measuring emissions 

using the Federal Test Procedure, described in 40 C.F.R. Part 86, Subpart B.  See 

75 Fed. Reg. 68,106-107, JA17-18.  DOE’s testing program did differ from the in-

use testing regulations Petitioners cite, 40 C.F.R. § 86.1845-04, in the number of 

vehicles tested.  This difference is entirely appropriate considering the very 

different purposes of the two testing programs.  

 For section 211(f)(4) testing purposes, DOE tested 54 vehicles (27 vehicle 

models, two vehicles per model - one on E0, one on E15) so that the program 

would be representative of the entire national fleet of MY2001 and newer light-

duty motor vehicles.  For in-use testing purposes, EPA regulations allow large-

volume manufacturers testing low-mileage vehicles to group similar models into 

test groups and then test just four randomly selected vehicles from those test 
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groups to demonstrate compliance for all the models in the test group.  Id. 

§ 86.1845-04(b)(3).  Both testing programs are designed to produce reliable results 

but for very different purposes.  DOE’s testing conformed to the experimental 

framework EPA suggested for making the necessary comparison between different 

fuel types needed for evaluating long-term emissions effects of E15 on the national 

fleet of MY2001 and newer vehicles as compared to E0—a key inquiry under 

section 211(f)(4).  75 Fed. Reg. 68,105, JA16.  Notably, no commenter suggested 

that fuel waiver testing must be conducted on four vehicles for each of the models 

tested.  Thus, DOE appropriately determined the number of vehicles and vehicle 

models to be tested for the DOE Catalyst Study and its results are not flawed for 

having deviated from the in-use testing regulations in this regard. 

 Petitioners’ further contention that EPA did not support its conclusion that 

Tier 2 motor vehicles have a sufficient compliance margin to accommodate 

increases in NOx emissions is wrong.  EPA relied on DOE Catalyst Study data 

showing that immediate exhaust emissions impacts did not cause or contribute to 

NOx emissions failures.  See supra 12, 14-15.  EPA also considered at least four 

other studies, none of which indicated NOx emissions failures as a result of the 

immediate emission impacts of gasoline-ethanol blends. See supra 12, 14.   EPA 

further assessed the potential for vehicles exceeding their NOx emissions standards 
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by extrapolating from the four studies of immediate emissions impacts and using 

EPA’s peer-reviewed “Predictive Models” to conclude that E15 use would likely 

cause a 5-10% increase in NOx emissions.  Id. 68,111, JA22.  EPA then reviewed 

a survey of official EPA certification data showing the average compliance margin 

for NOx was over 50%.  Id. 68,111 & n.56, JA22.  EPA also considered results 

from the manufacturer-run In-use Verification Program, showing an average 60% 

compliance margin.  Id. 68,112, JA23.  Thus, EPA reasonably concluded that 

available compliance data14

 Petitioners further fail to show that EPA did not determine the extent to 

which E15 might “contribute” to potential emissions violations.  Pets. Br. 47-48.  

Petitioners essentially argue that any emissions increase justifies denial of a 

waiver.  But the test under section 211(f)(4) is whether E15 will cause or 

contribute to an emissions “failure.”  Since none of the appropriately designed 

testing of vehicles on E15 showed an E15-related emissions failure, there is no 

basis for determining that E15 will contribute to, much less cause, emissions 

violations.  Moreover, under EPA’s long-standing interpretation of section 

 provided further confirmation that E15 would not 

result in NOx emissions failures. 

                                           

14 The relevant data is available at http://www.epa.gov/otaq/crttst.htm and 
http://iaspub.epa.gov/otaqpub/. 
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211(f)(4), the appropriate inquiry is whether such immediate increases by 

themselves, or in combination with long-term effects, would cause or contribute to 

motor vehicles exceeding their certified emissions standards.  Motor Vehicles Mfrs. 

Ass’n, 768 F.2d at 390.  The Court should uphold EPA’s decision to grant a partial 

waiver since the record contains strong evidence that E15 will not cause or 

contribute to emissions violations, even recognizing that some emissions increases 

will occur. 

2.   The DOE Catalyst Study Included “Sensitive” Vehicles 

 Petitioners’ argument that the DOE Catalyst Study excluded “sensitive” 

vehicles and thus contained data gaps is simply false.  Petitioners admit that 

several criteria were used to select vehicle models for the study, including whether 

a vehicle model failed to apply “learned fuel trim [] at wide-open throttle.”  See 

Pets. Br. 48. 15

                                           

15 More recent model-year vehicles are designed to run on a “closed-loop” system 
that senses and then compensates for the higher oxygen content.  75 Fed. Reg. 
68,103, JA14.  Some vehicles run on a “closed-loop” under all conditions, while 
some run on an “open-loop” during “wide-open throttle” conditions (e.g., when the 
gas pedal in the vehicle is pushed to the floor).  Id.  “Learned-fuel trim” refers to a 
vehicle’s ability to adjust to higher oxygen content, even during “open-loop” 
operation (i.e., when the vehicle sensors are not providing data to the engine to 
adjust the fuel quantity).  Id. 68,102, JA13. However, the failure to apply learned 
fuel trim creates “only the potential for temperature problems to occur, and 

  This criterion was intended to identify vehicles with the potential 
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for catalyst deterioration when operated on E15.  Accordingly, more than half of 

the 27 vehicle models tested in the Catalyst Study (nine of the 19 “Tier 2” models 

and six of the eight “pre-Tier 2” models) met this criterion.  75 Fed. Reg. 68,107, 

JA18; R.13986 (slide 6), JA1097; see supra 10 n.6 (explaining “Tier 2” and “pre-

Tier 2”).  However, the failure to apply learned fuel trim creates “only the potential 

for catalyst deterioration.”  Id. 68,105, JA16.  The results of the DOE Catalyst 

Study showed that none of the vehicles failing to apply learned fuel trim showed 

E15-related exhaust emissions failures during their full useful life.  75 Fed. Reg. 

68,107-108, JA18-19; 76 Fed. Reg. 4671-72, JA71-72.   

 Petitioners’ argument is particularly unavailing given that DOE consulted 

with CRC (including some Petitioners ) regarding vehicle selection and considered 

data from screening studies cited by Petitioners (including CRC E-87-1), 

highlighting the potential concern regarding E15’s effects on vehicles that fail to 

apply learned fuel trim.  Pets. Br. 49; 75 Fed. Reg. 68,106, JA17.  In fact, the DOE 

Catalyst Study included six of the 10 “sensitive” vehicles identified in CRC E-87-1 

(2002 Nissan Frontier, 2000 Ford Focus, 2000 Honda Accord, 2002 Dodge 

Durango, 2006 Chevrolet Cobalt and 2006 Nissan Quest), and a 2008 Nissan 

                                                                                                                                        

elevated temperatures only indicate the potential for catalyst deterioration.”  Id. 
68,105, JA16.   
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Altima, which represented a later model year of another “sensitive” vehicle as 

identified by CRC E-87-1  R.13970, JA764-836 (E-87-1 Study); 75 Fed. Reg. 

68,106, JA17 (Table IV.A-1).  Thus, the DOE Catalyst Study did not ignore or 

exclude “sensitive” vehicles.   

3.   EPA Properly Analyzed Test Data 

 EPA properly analyzed the test data in concluding that E15 did not cause or 

contribute to emissions failures in the MY2001 and newer vehicles.  75 Fed. Reg. 

68,124, JA35; 76 Fed. Reg. 4682, JA82.  EPA addressed each of the alleged 

“emissions failures” cited by Petitioners and rationally explained why the data 

supported its conclusion that E15 met the statutory criterion for MY2001 and 

newer vehicles.   

 First, EPA explained that the “emissions failures” Petitioners cite were 

unrelated to E15.  The 2000 Accord exceeded the non-methane organic gas 

standard when tested on E15 and gasoline without ethanol (E0).  76 Fed. Reg. 

4670, JA70.  Given that this model failed this test on E0 as well as E15, it was both 

reasonable for EPA to conclude that the emissions failure was due to something 

other than E15 and unnecessary for EPA to identify the precise cause of the 

failures as Petitioners argue.  Pets. Br. 50-51 n.16. 
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 Petitioners acknowledge that the 2002 Frontier tested on E15 met its 

emissions standards under the testing protocol, but erroneously challenge EPA’s 

use of averaging in assessing the test results.  Pets. Br. 51.  As explained below in 

argument III.B., averaging is an appropriate way to evaluate the test results given 

the inherent variability of testing and other factors; thus, EPA properly concluded 

that E15 would not cause this vehicle to exceed its emissions standards. 

 The two vehicles that failed emissions tests in the CRC E-87-1 study, Pets. 

Br. 51-52, were tested using E0; neither vehicle was tested on E15.  R.2553.1, at 8-

9, 13-14, JA325-26, JA330-31.  Moreover, in contrast to the DOE Catalyst Study, 

which provided data on the actual emissions impacts of E15, the CRC E-87-1 

study was only a screening study designed to identify vehicles that might be 

“sensitive” to E15.  R.2553.1, at 1, 37, JA318, JA354 ; see supra 53-54 n.15.  

Accordingly, EPA rationally concluded that the two emissions failures in the CRC 

E-87-1 study have no bearing on the E15 waiver decisions.   

 Second, Petitioners’ contention that EPA failed to explain why reliance on 

the 2006 Quest test data was reasonable even though the testing procedure was 

changed part way through the test cycle is unsupported.  Pets. Br. 52.  EPA 

explained why it included the 2006 Quest data in the pass/fail statistical analyses, 

but not in the deterioration analysis.  R.14019 at 10-11, JA1529-30 (“Technical 
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Summary of DOE Study on E15 Impacts on Tier 2 Vehicles and Southwest 

Research Teardown Report” (“EPA Technical Summary”)).  EPA also explained 

that including the 2006 Quest data in the pass/fail analyses had no impact on the 

results because the number of vehicles failing their emissions standards on E0 was 

greater than or equal to the number of vehicles that failed on E15.  Id. at 10, 

JA1529.16

 As demonstrated above, the record amply supports EPA’s determination that 

E15 will not cause or contribute to emissions failures in MY2001 and newer 

vehicles.   

  Given these circumstances, the change in testing procedure was 

irrelevant to EPA’s decision. 

B. EPA Properly Averaged Emissions Test Results  

 EPA appropriately used averaging in analyzing DOE Catalyst Study data 

and concluding that E15 would not cause emissions failures in test vehicles.  The 

issue under section 211(f)(4) is whether E15 will “cause or contribute” to vehicles 

failing to meet their emissions standards over their useful lives.  To determine 

                                           

16  EPA notes that the Federal Register Notice announcing the First Waiver 
Decision incorrectly states that the 2006 Quest failed its NOx emissions standards.  
75 Fed. Reg. 68,107, JA18.  However, EPA’s technical analysis of the DOE test 
data accurately reflects that the 2006 Quest passed its NOx emissions standards.  
R.14019, at 7-9, JA1526-28 (EPA Technical Summary); R.14017, JA1510-11 
(DOE V4 Data).  Because EPA’s analysis relies on the correct data, the error is 
harmless.   
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whether E15 met this standard, EPA compared emissions results from vehicles 

tested on E15 to emissions results from matching vehicle models tested on gasoline 

without ethanol (E0).  Due to factors including testing variability and differences in 

vehicle performance across models, a small number of emissions failures can be 

expected across the national fleet, regardless of fuel type.  See R.14019 at 10, 

JA1529 (EPA Technical Summary).  To separate out the fuel’s effects from test 

variability and other factors, for each vehicle tested on E15 or E0, EPA averaged 

multiple emissions measurements taken at given mileage points.  See id. at 8-9, 

JA1527-29 (Table 2); 75 Fed. Reg. 68,107-108, JA18-19 (Tables IV.A-2, IV.A-3).   

 Here, where the goal of EPA’s analysis is to isolate the effects of E15 on the 

test vehicles’ emissions compliance, EPA’s methodological approach is rational 

and entitled to the heightened deference due matters involving the agency’s 

technical judgment.  Contrary to Petitioners’ assertion, EPA did not “manipulate” 

data or “dismiss admitted test failures”; EPA performed the same analysis on the 

results of every test vehicle, whether it was tested on E15 or E0.  Had EPA not 

averaged test results in evaluating whether vehicles passed or failed their emissions 

standards, as Petitioners suggest, two additional vehicles would have failed their 

emissions tests on E0.  75 Fed. Reg. 68,107, JA18 (Table IV.A-2; 2009 Odyssey); 

76 Fed. Reg. 4672, JA72 (Table IV.A-3; 2000 Focus).  When compared to the 
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single emissions failure in the data set for E15 vehicles (the 2002 Nissan Frontier), 

the two failures on E0 tend to suggest that something other than ethanol caused the 

emissions failures, further supporting EPA’s conclusion that E15 would not cause 

or contribute to emissions failures.   

 Petitioners’ reliance on the vehicle certification regulations is unavailing 

because these regulations do not govern section 211(f)(4) waiver decisions.  The 

certification regulations are intended to determine whether a particular test group 

of new vehicles manufactured by a single manufacturer may be certified as 

meeting its emissions standards.  This is a different question from what is required 

by section 211(f)(4), which asks whether the proposed new fuel would cause or 

contribute to in-use vehicles failing to meet their emissions standards.  Therefore, 

EPA’s departure from the certification regulations is appropriate. 

 Moreover, Petitioners’ contention that test averaging is inconsistent with 

EPA’s certification regulations is overbroad and refuted by Petitioners’ own 

admission that the regulations allow averaging in certain circumstances.  See Pets. 

Br. 54 n.18; 40 C.F.R. § 86.1823.08(f)(1)(A) (“[m]ultiple tests … are averaged”).  

Further, although 40 C.F.R. § 86.1841-01(b)-(d) of the certification regulations 

requires “every test vehicle” to meet its emissions standards, the regulations permit 

a retest in the event of a test failure.  See e.g. 40 C.F.R. § 86.1835-01 (confirmatory 
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certification testing).  Thus, even under the certification regulations, a single test 

failure may not prevent a manufacturer from showing that its vehicles meet 

applicable emissions standards.  In short, Petitioners fail to show EPA’s analysis of 

the test data was arbitrary or inconsistent with EPA’s regulations.   

C. EPA Reasonably Considered the Emission Benefit of E15 
Potentially Replacing E10 

 Petitioners fail to show that EPA acted arbitrarily or contrary to the statute in 

considering the likely emission reductions that would result if E15 replaces E10.  

Petitioners’ argument references EPA’s conclusions in the Second Waiver 

Decision regarding evaporative emissions from permeation.17

                                           

17 Permeation, one of five components of evaporative emissions addressed by 
emissions standards, means evaporative emissions that come through the walls of 
rubber seals in the fuel system.  76 Fed. Reg. 4673, JA73.  For all five components, 
EPA concluded that MY2001-2006 light-duty motor vehicles operated on E15 
would generally continue complying with evaporative emission standards and 
would likely achieve evaporative emission levels somewhat lower than currently 
experienced when operated on in-use fuel.  Id.   

  At the outset, it is 

important to note that EPA did not conclude, as Petitioners assert, that E15 “would 

likely contribute to [evaporative] emissions failures.”  Pets. Br. 55.  EPA 

concluded, based on its engineering judgment and its analysis of the available test 

data, that E15 would not cause or contribute to evaporative emissions failures in 

the MY2001-2006 vehicle models reflected in the test data EPA considered.  76 
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Fed. Reg. 4674-79, JA74-79.  EPA’s conclusion is reasonable and supported by the 

record.  Id.   

 Petitioners do not refute EPA’s engineering judgment or its analysis of the 

test data.  Petitioners attempt to fault EPA for recognizing that the test programs it 

considered were not fully representative of all MY2001-2006 vehicles and thus 

there is the possibility that some of the vehicles for which EPA did not have data 

could exceed their evaporative emissions standards when using E15.  Id. 4679-80, 

JA79-80.  However, EPA’s recognition of the mere possibility of exceedances in 

vehicles not represented by the relevant test programs does not render EPA’s 

decision-making arbitrary.  Rather, that EPA considered this possibility and 

addressed it demonstrates reasoned decision-making. 

 Moreover, Petitioners fail to show that EPA’s decision to grant the waiver, 

notwithstanding “the possibility of, at most, limited emission standard 

exceedances,” 76 Fed. Reg. 4680, JA80, deviates from past practice.  EPA has 

stated that an applicant may use reliable statistical sampling and fleet testing 

protocols to demonstrate that a new fuel would not cause or contribute to a 

significant failure of emissions standards by vehicles in the national fleet.  Id.  

These statistical tests are intended to identify failures of a statistically significant 

number of motor vehicles resulting from the new fuel, as opposed to other non-fuel 
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related causes.  Id. 4679, JA79.  Inherent in this practice of relying on statistical 

sampling is the potential for a limited number of emissions violations “by an 

amount smaller than the statistical tests were designed to confidently discern.”  Id.  

Nonetheless, EPA has concluded that the possibility of such emissions 

exceedances would not bar a waiver.  Id.  Similarly, EPA’s recognition of the 

possibility of a limited number of evaporative emissions exceedances should not 

bar a waiver for E15. 18

 Even if EPA’s rationale could be considered a deviation from past practice, 

EPA’s conclusion that replacing E10, which is now pervasive, with E15 would 

reduce overall evaporative emissions is a rational justification.  See Motor Vehicle 

Mfrs. Ass’n, 768 F.2d at 399 (recognizing EPA may be justified from deviating 

from established criteria where the agency is able to “articulate a reasoned 

explanation” for doing so); accord FCC v. Fox Television Stations, Inc., 129 S. Ct. 

1800 (2009).

   

19

                                           

18 EPA also explained that the possibility of a limited number of exceedances 
would not jeopardize vehicle manufacturers’ compliance status because any effect 
of E15 on immediate evaporative emissions would not affect results of compliance 
testing, which is conducted on E0.  See 76 Fed. Reg. 4680 n.36, JA80 

  First, EPA concluded that its analysis of the available data showed 

19 In Motor Vehicle Mfrs. Ass’n, 768 F.2d at 398-99, the court rejected EPA’s 
decision to grant a waiver where the fuel failed EPA’s established test criteria and 
EPA did not articulate a reasonable explanation for granting a waiver despite this 
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only the remote possibility of a very limited number of MY2001-2006 vehicles 

exceeding their evaporative emissions standards when using E15.  76 Fed. Reg. 

4680, JA80.  Second, EPA noted that E15 would result in fewer evaporative 

emissions exceedances than were already occurring with E10.  Id.  EPA explained 

that, if E15 ultimately is sold, it likely will replace E10 as the pervasive fuel in the 

market.  Id.  Therefore, EPA concluded that E15 would actually reduce in-use 

vehicle evaporative emissions, which weighed in favor of granting a partial waiver.  

Id. 20

 EPA did not compare E15 to E10 in the manner Petitioners assert.  EPA’s 

decision to grant a partial waiver for MY2001-2006 motor vehicles was based on 

vehicle emissions performance on E15 as compared to E0 because E0 is the fuel 

used to certify vehicles and engines.  See 76 Fed. Reg. 4680 n.37, JA80.  However, 

EPA did consider that E10 is the predominant fuel in most of the country, and if 

manufacturers elect to introduce E15 into the market, E15 would likely replace 

  

                                                                                                                                        

evidence.  The instant case is distinguishable from Motor Vehicle Mfrs. for at least 
two reasons.  First, EPA did not have evidence of E15-related emissions failures.  
76 Fed. Reg. 4679, JA79.  Second, EPA provided a reasonable explanation for its 
decision to grant a partial waiver for E15 notwithstanding the possibility of limited 
emissions failures.  Id. 4679-80, JA79-80.  

20 EPA also appropriately considered that its approach would further Congress’s 
goals in EISA to increase the use of renewable fuels.  76 Fed. Reg. 4680. 
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E10.  76 Fed. Reg. 4680 & n.35, JA80.  In light of these unique circumstances, 

EPA appropriately considered the real-world benefit of the evaporative emissions 

reductions that would result from the introduction of E15 when considering 

whether to grant E15 a partial waiver.   

D. EPA Acknowledged and Reasonably Addressed the Possibility of 
Misfueling  

 Petitioners admit that EPA recognized and addressed the potential for 

misfueling.  Pets. Br. 57-58.  Petitioners’ argument rests on the unsupported 

assertion that the steps taken “might not” prevent misfueling.  Petitioners’ 

argument does not carry their high burden under the “arbitrary and capricious” 

standard of review.   

 Petitioners’ first argument, that the misfueling conditions will be ineffective 

because they do not apply to downstream parties, ignores that manufacturers 

wishing to use the waiver must have and implement an EPA-approved plan 

showing the manufacturer has taken all reasonable precautions to control actions of 

downstream parties.  75 Fed. Reg. 68,146, JA57.  Additionally, EPA proposed a 

separate rule under section 211(c) to regulate the sale and use of E15 by 

downstream parties.  Id. 68,146, JA57.  Now final, the “Misfueling Rule” prohibits 

the use of E15 in vehicles, engines, and equipment not covered by the E15 Waiver 

Decisions, requires gasoline retail stations and other facilities that sell E15 to 
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properly label their E15 pumps, and contains other requirements designed to 

minimize the potential that consumers will use E15 in vehicles for which it is not 

approved.  76 Fed. Reg. 44,411, JA1886.  The prohibition on misfueling in the 

Misfueling Rule is enforceable all the way down to the consumer, 40 C.F.R. 

§ 80.1504, thus rendering moot Petitioners’ argument that the waiver conditions 

are unenforceable against consumers.  See 76 Fed. Reg. 44,408-409, JA1883-84. 

 Petitioners’ second argument, that conditions imposed have been shown to 

be ineffective in other situations, fares no better.  In fact, EPA modeled the E15 

Waiver conditions on measures proven effective in the introduction of Ultra Low 

Sulfur Diesel.  75 Fed. Reg. 68,148, JA59.  EPA also included a condition 

authorizing it to impose “any other reasonable measures EPA determines are 

appropriate,” which enables EPA to require additional misfueling mitigation 

measures, if necessary, beyond those included in the waiver decision.  Id.   

 Accordingly, the record demonstrates that EPA did not ignore an important 

aspect of the problem.  EPA acknowledged and reasonably addressed the potential 

for misfueling.  Petitioners’ unsupported claim that the E15 waiver conditions are 

“potentially ineffective” does not show that EPA was arbitrary and capricious. 
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CONCLUSION 

 For the foregoing reasons, the Court should deny the petitions.   
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LEGISLATIVE HISTORY
P.L. 95-95

MORE STII))Y NEEDED

Those who call for more stttdv, especially on matters like Clean Air
Act amendments, are usually branded as foot-draggers. I readily
acknowledge that siudies are frequently employed as a diiai-ory tactic.
But as I have demonstrated above, the prevention of significant de-
teriora,tion policy of H.R. 61fi1 is ~e~iuinely in need of further study.
We simply cannot predict with anv certainty what its impact will be,
we cannot predict. how it ca,n be ra±ionally enforced, and we cannot
predict how it will interrelate with the national ener2v policy. In
viaw of the fact that we seem willing to absorb the health impact of
continued delays in compelling hi~hlp tx>1lnted nonattainment areas
to meet. the national standards, I do not believe that a lowering of the
national standards fir thaw areas that have the cleanest air can be so
ur~*c~nt that a year delay would c~.use much damage.
I believe that we must he willing on occasion to junk the ~rocluct

of ma~nv hours work a.nd start afresh. Ta.kin~ account of oiir Iixnited
knowle~l~e of the va.ria,bles affecting ambient air quality, of the con-
trol technology a~va,ila,ble in the immediate future, of the need to en-
courage the most efficient overall ut.iliza,tion of our air and enemy
resources, and of the need for a predictable re~nlatory policy, I be-
lieve that we can devise a. policy Lo prote.et the public hPalt-h and wel-
fare from any adverse effects associated with air pollution. Rut in
order to do so, we must first reject the irrational, imi~ractical, ~,nd
inconsistent, approach to the "prevent.ion of significant deterioration"
taken by H.R. 6161.

DAVE STOCI~,'4fAN.

HOUSE CONFERENCE REPORT NO. 95-564

~ ~ ~ T

[page 121]

JOINT EXPLANATORY STATEMENT OF THE
COMMITTEE OF CONFERENCE

The mana;ers on the part of the House and the Senate pit the con-
ference on the disagreeing votes of the t«o Houses on the amendment
of the Senate to the bill (H.R. 6161) to amend the Clean Air Act,
and for other purposes, submit the following joint statement to the
House and the Senate in explRnation of the effect of the action agreed
upon by the managers and recommended in the accompanyin confer-
ence report
'rhe Senate amendment struck out all of the House bill after the

enacting clause and inserted a substitute text.
The House recedes from its disagreement to the amendment of the

Senate with an ~ mendment which is a substitute for the House bill
and the Senate amendment. The difFerences between the House bill,
the Senate amendment, and the substi~.ute agreed to in conference are
noted below, except for clerical corrections, conforming changes made
necessary by agreements reached by the conferees, and minor• drafting
and clarifying changes.

1502
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CLEAN AIR ACT
P.L. 95-95

PARTS STANDARD$ ~ PREEMPTIO~i OF STATE LAW

f~~cse. bill
This section provides that, ~ihenever a parts certification program is

pramul~-ated by the Administrator, Mates and political subdivisions
~~ ill be preempted from adopting or enforcing any parts testing or
certification program. This provision dcros npt apply to California if it
has received ~, ~caiver under se~tion 209(b).

Senatc amenclme~at
No comparable provision. ~.

Con. f erence agreement
Tlie Senate concurs in the House amendment (1) ~~ith the under-

standin~; that the parts preemption does not apply in Californi~ti sa

long as it adopts and enforces mare stringent emission standards than

the Federal requirements; a.nd (2) ~;•ith clarifying language to indi-

cate that no preemption of safety or other parts is authorized.

FL?F.LS ANE FUEL ADDITIVES

House bill
Makes mandatory the Administrators' existing discretionary au-

thorit_y to requiro manufacturers of fuels and fuel additives to (1)
c~on~duct tests to determine the potential health effects bf their products
Rnd (2) to supply EPA with information necessary to determine the
effect of ~R• substance on emission control performance on public health.

Senate amendment
Prohibits, after March ~1, 1977, the introduction into commerce of

new fuel a~ddibives, and requires the remova],180 days after enactment,
of fuel additives that «ere introduced after January 1, 1974. The Ad-
ministr~,tor may ~~aive the prohibition if the applicant establishes

[page 161]

that tho additive will not impair the emission performance of vehicles
produce in model year 1975 and subequent years.

Conference agreement

The Senate concurs in the House provision. The House concurs in

the Semite amendment with the follo~~•ing amendments
(1) Any fuel or fuel additive first introduced into commerce or in-

creased in concentration after January 1, 1974 but prior to March 31,
1977 must be removed no later than September 15, 1978; (2) the Ad-
ministrator shall prohibit such additive or restrict its concentration
during the period after 180 days after enactment but prior to Se~tem-
ber 15, 1978 if he finds that such additive ar given concentratnon of
such additive will cause or contribute to the failure over its nzseful life
of asp. emissien control device ~or system to comply with emission stand-
ards to which it has been certified pursuant to section 206; (3) the
maximum concentration of manganese in a gallon of gasoline shall be
no greater than .062 grams after November 30,1977; (4) an applicant
for a waiver must demonstrate that such a fuel or fuel additive or a
given concentration of it will not cause or contribute to the failure over
its useful life of an emission control device or system to coiiiply with

1541
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LEGISLATIVE HISTORY
P.L. 95-95

emission standards to v~ hich it leas be
en certified pursuant to sec~ion

206; and (5) no action of the Administ
rator shalt be stayed by any

court pending judicial review of such ac
tion.

In view of the strict time limitation i
mposed by the September 15,

1978 deadline, it is expected that the
 Administrator will, if requested,

monitor the progress of tests conducted
 by a manufacturer pursuant

to an application for waiver and take
 such actions as may be reason-

ably necessary to expedite considera,~
ion of such applications.

The conferees intend that in the event
 the ~idministrator takes action

to prohibit an additive or to restrict 
its concentration., any vehicle pre

-

viously certified, or in the process of be
ing certified, «-hick used certifi-

cation fuel containing such additive ne
ed not be recertified for that

model year.
The conferees also intend that the w

ords "cause or contribute to

the failure of an emission control d
evice or system to meet emission

standards over its useful life to which it
 has been certified pursuant to

section 206" mean the noncompliance o
f an engine or device with emis-

sion lei~els to which it was certified, taki
ng into account the deteriora-

tion factors employed in certifyi
ng the engine. Tlie term "emission

control device or system" means the ent
ire emission performance of a

vehicle. Thus, if a fuel or fuel additi
ve causes an increase in engine

emissions so as to increase tail pipe
 emissions or interferes with per-

formance of a specific device or ele
ment of ernission control so as to

cause or contribute to the vehicle's fa
ilure to meet the standards at any

point in its useful life, the administrator
 could not waive the

prohibition.
The prohibition of manganese Rt le

vels of concentration greater

than .0625 grams per gallon of gasoline
 is not intended to imply that

a concentration of .0625 grams per gallo
n should be required for use in

certification fuel, nor is it intended to
 imply that the required concen-

tration of manganese in certification
 fuel should restrict, or be

corrected with the maximum concentra
tion of manganese in use in

gasoline in the field.
[page 162J

the conferees recognize the right of the 
State of California, under

section 211 of existing law to prescribe
 and enforce a control or prohi-

bition respecting any fuel or fuel additi
ve if the Stnte has received ~,

waiver from Federal preemption of emissio
n stand~rc~s, under section

209. Nothing in this provision is intend
ed to affect that authority, or

to alter any action taken by the State of Ca
lifornia under the authority

of section 211.
SMALL REFINERIES

Flouse bill
Section 219 establishes relaxed standards on

 lead leeels in ~aso)ine

produced by small refineries of crude capa
city up to 50,000 barrels

per day, owned by refiners with total crude
 capacity up to 175,aU0

barrels per day.

Senate bill
Section 40 provides until October 1, 1982, rela

xed limits on lead in

gasoline produced by small refineries or crude 
capacity up to 50,000

barrels per day, owned by refiners with tot
al crude capacity up to

100,000 barrels per day.

1542
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~al~dar No.106
95rs Coxc~~+s ~ SENAfiE
lat Seasirrn No. 95-12fi

CLEAN AIR AMENDMENTS OF 1977

Msz 10 (leglslative day, Mex 9), a.97?.--Ordered b~ ~►e Rrinted

Mr. Mves~, from the Committee on Environment and Public Works,
subYnit~ed the following

REPORT

together with

ADDITIQNAL VIEWS

[9ro accom~paay ~. 2s2]

The Committee on Environment and Public Works, to which was
referred the bill (S. 252} s bill to amend the Clean Air Ate, ae
amended, havu'~g con$idered the same, reporte favorably thereon with
amendments and recommends that #►bps b~11. (as amended) do pans.

P~aaE

The commi~tes has reported n bill which iin. most respeata is similar
to the legislation which the Senate passed. on .A.u~vst 5, 1976. It in
dudes eight new previsions; significant modifications of $ve ~rovi-
sions; and mivaor modifications of others. But, with the esceptatt~n. of
the issue which is referred #~o as "nonatteinment", the bill 'is very
szmilar to last year's Senate-passed bill.
This year the committee held 4 days of hearings and heard 50 wi~-

nesses. There are 3,023 pates of printed testimony and 10 sessions
were held to mark up this bill. This means that, over the past ~ years,
this Iegislatioa hss been subject, cumulatively, to I8 deya of ~hearings,
and 58 days of mark-up sessions, and has bean commented on by 1~8
witnes~e~s, in 9,470 pages of t~imony.
1`he committee has made clarifications in provisions where deemed

appropriate. But in the interest of consistsncy and in the interest of
presentuig the Senate legislaition, the major features of which would
be fsm~liar, the commif~ tried to stay within bhe bounds of last
year's bill.
The committee has agreed that the report on the legislation should

also be similar to last year's report, except in thv~e instances in which
(1)
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Fv~r. AnDrrn►F.s {SEC. 36}

This prnvision adds a new subs~ion {e) to section 211 of existing
lnw. The provision prohibits, after March 31, I97fi, the introduction
in~ci commerce of new fnel additives, and requires the removal of #ael
additives that were introduced after January 1, 19?4. Tha Adimuis-
trator may waive the prohibition if the applzcsnt establishes that
the additive will not unpair the emission performance of vehicles pro-
duced in model year 19?5 and subeegnent years.

DII3CUBBION

Testimony received b~► the comraitt~ in F~braary, 19?7 indicated
t}iet a certain fuel additive, MMT, an org^~no ese compound,
wax impairing the per#ormance of emission cont~ystems and in-
creas~.n~ hydracerbon emissions in test vehicles. Testimony also indi-
ested that although MMT has been commercially used since 1858, it
has been increasin~Iy used since i97~ in unleaded ~asolines, which
are required fora catalyst-equi ped vehicles. Accordingly, the in-
tention of this new subsection (d~ is to prevent the use of any new
or recently introduced e,dditive in those unleaded grades of gasoline
required to be used in 1975 and subsequent model year automobiles
which may impair emission performance of vehicles, but not to limit
the uae of such additives in the leaded grades of gasoline.

Present Iaw aIlow~ the Administrator to design~ta anp fuels or fuel
additives that mast be ra,~istsred, and prescribes information which
must accompany such ragistxations. Section 211 allows the Adminis-
trator to requu~e the manufacturer of an #ueI or fuel additive to pro-
vide information that is necessary to determine the e$ect of such
fuel or additive on emission control performance.
The Administrator is also authorized to control or prohibit, by

regulation, the intraduc~ion into commerce of fuel or fuel additive
if the enussion products of the feel or fuel additive will impair to
a significant degree the performance of any emission control device
or system which is in general use. However,, the Administrator's
grohibitio~ or control of the feel or fuel additive may only be made
after consideration of a~Taiiable scientific and economic dates, inelud-
~g a cost benefit analysis, The subp~ra~raph also providers that upon
request a#ter notice of proposed ru~emaking, the .Administrat~,+r must
hold hearings ~.nd publish findings. The section further provides that
the Administrator may not prohibit the introduction of a fuel or
fuel additive unless he finds that the prohibition will not cause the
introduction of another fuel or additive which wi11 end r the
public health or welfare to the same .or greater degree than~t e fuel
or additive proposed to be prohibited.
It was the Cpm~mittes's view that emission systems currently in

use could not he adequately prntected from possible deterioration by
these ~roRisions of ezi~ting Iaso due to the delay associated witth
statutory procedural s~fegvards of the subsection.
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Z`he new paragraph provides that, effective Marsh 31,18'T7, no fuel
ar #uel additive may be first introduced into commerce, or its concan-
t~ration increased, for general use in tight duty motor vehicles ma~nu-
factured after model ►ear 19fi4 unless it is substantially similar to
any fuel or foal additive used in the certification of any modal year
1975 or subsequent model year vehicle under section 206.
The comnuttee does not iatend that the requirements of paragraphs

{2) _and (3} apply to consumer additives.
The new parag~ph (2~ grn~vi~des for a pmhibitian on intxaduction

and increased concentration to ba affective 18Q days after enactment
for fuels and fuel additives introduced parivr to March ~I, I977, It is
intended to prevent the further introduction of the prohibited fuels or
fuel additives, but not the distribution or Sala of fuels or fuel additives
that have Left the productioan facilities, in order to assura that the fuels
in the pipeline can be consumed.
Tha committee was concerned with the increased use of credo oil

Ghat would be necessitated by the prohibition in use of MMT or othar
octane raising ag~ents, and the smaller refineries that would be ~d-
verseiy affected by these provisions when lead phase-down require-
ments were taken unto account. The waiver process of subsection (~)
Was established with these considerations in mind so that the prohibi-
tion could be waived, or conditionally waived, rapidly if the manu-
facturer of the additive or the fiiel eat~bliahes to the satisfaction of
the .Administrator that the additive, whether in certain amounts or
under certain conclitiions, will not be harmful to the perkormance of
emission +control devices ar systems.
The grovisions of subsectxou (3) allow the Administrator to we~ive

or c+oncLitionally waive the prohibitions established by pare~graphs {1)
and {2 if the applicant bias met there~qu~irements of this paragraph.
The A~inistrator's waiver may be under such conditions, or ~n re-
gard to such concentrations as he deems appropriate consistent with
the intent of #b.is section. If the conditioua,I waiver is anted, the
manufacturer of the #usl additive, or a foci using such a~t~1t1V8~ IYlB~y'
only distribute such fuel or fuel additive under the stated conditions.
The bill provides that the Administrator may waivo the prohibition
as to specified concentrations of the additives so that total prohibition
will ~.ot be the only alternative if it can be established that small con-
centrations of the fuBl or fuel additive do not impair emission per-
formance of vehicles produced in model year 1575 and subsequent
years.
The committee was mindful that the Administrator could choose

not to act on fhe waiver application within the 184 days provided for
such action. If the Admin2stra,fior does fail to set under subsection (d)
to either gran, eanditionall~y grant, or deny the waiver, it does not
diminish the Administrators power to act against the fuel or fuel
additive through the application of the prov~sione of subsecxion (c)
of th7s section,
As regards the potential for adverse effects an public health and

welfare of new additives, the committee notes that the procedure in
existing law has not been adequately imgiemenfed. The commit#,ee
meets the Administrator to require manufacture~u to test registered
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~~

additives inso#ar as the affect health and public welfa~ under ~uub-
eections (a) ~b) and ~) of t~h~s see~ion. APP~Priats test protocol
should be published as soon as passible.

Sm.~ox E~aearoxe (Snc.37j

This section amends section 211 of existing law. The Administrator
shall conduct a I-year study of the emissions of sulfur comppunds from
motor vehicles and aircraft. Health and wel#are effects of such emis-
sions are to be reviewed and alternative control strategies are to be
analysed. Such study shad be reported to congress by January 1,1878.

DIBCQBSION

This provision supplements the existu'~g authoritq of the Admin-
istrator under section 211 to re,g~a~ate and, if nece.5s$ry, prohibit the
manufacture or ofl°ering for sale of any fuel or fuel additive whose
emission products will endanger the public health or welfare ar
imp~it the performance of an emission control device.

Sulfate errussions from catalys~equinped cars were detected more
than 3 years ago, prior to tie introduction of 1875 model automobiles
equipped ~fth oxidation cat~~ysts. In November 1873, Administrator
Russell Train appe~,~ed before the committee to report his judgment
that the preliminary data available did not warrant ~ deferral of the
1875 auto emission standards which the auto industry would achieve
with oxidation catalysts, or a prohibition on the use of such technolog;~
.At that times, the Administrator oammi#t,~d the .A.,~ency to an ac-
cslerated program to develop better sulfate measurement techaiques
and more acxurate estimates of the pabIic health impacts of sulfur
compounds.
The committee his mandated this 1-year sandy to insure that the

accelerated stauderd-setting process to which the Administrator com-
mitted the A#~encv does in fact continue. The committee is concerned
that ~n~ further delay in the promulgation of asulfate emission stand-
ard, if needaci, could have health implications which will Haut tech-
nologic~ options available fvr the achievement of the statutory auto
emissions standards. To avoid such an effect, the committee expects a
comprehensive study onthe heath and welfare effects of mobile source-
related sulfur emissions and all feasible technological alternatives fox
their control at the source, including aircraft, whose emissions may be
a significant addition to sulfate concentrations from catalyst-equipped
motor vehicles. Such alternatives sh~Il include, but not ~e limited to,
desulfuriza,tion of fuels, short-term ~lloeation of low-sul#ur crude oil,
and any technological device or engine system which may reduce or
eliminate the emission of sulfur compounds from motor vehic~es and
aircraft..Althongh the r~snits of the study should be reflected in any
sulfite emission standard which is pramulgat~d, it is not intended fih~t
this study requirement affect the date of promulgation of a standard if
such standard is deemed necessary.

ADD-52
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