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Pursuant to Circuit Rule 28(a)(1), the undersigned counsel of record for
Respondent United States Environmental Protection Agency (“EPA”) submits this
certificate as to parties, rulings and related cases.

A. Parties and Amici:

(i) Parties, intervenors, and amici who appeared below. Under

Circuit Rule 28(a)(1)(A), the requirement to identify parties, intervenors, and amici
who appeared below is inapplicable because the petitions seek review of informal

agency action.
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(if) Persons who are parties, intervenors, and amici in this Court.

The Petitioners are the Natural Resources Defense Council, Inc., the Sierra
Club, and East Yard Communities For Environmental Justice. Respondent is the
United States Environmental Protection Agency. There are no intervenors or amici
in this case.

B. Rulings Under Review:

In its petition for review, Petitioners challenge portions of EPA’s rule titled
“Transportation Conformity Rule PM2.5 and PM10 Amendments,” 75 Fed. Reg.
14,260 (Mar. 24, 2010).

C. Related Cases:

The portions of the rule under review in this case involves EPA’s response

to the Court’s remand in Environmental Defense, Inc. v. EPA, 509 F.3d 553 (D.C.

Cir. 2007), which reviewed that same regulatory provision. Two of the petitioners
in this prior case, the Natural Resources Defense Counsel, Inc., and Sierra Club,
are also petitioners in the instant case. The action challenged in that prior case was
“PM2.5 and PM10 Hot-Spot Analyses in Project-Level Transportation Conformity
Determinations for the New PM2.5 and Existing PM10 National Ambient Air
Quality Standards; Final Rule,” 71 Fed. Reg. 12,468 (March 10, 2006).

Consistent with this explanation, no other cases challenging EPA’s rule at 75

Fed. Reg. 14,260 (Mar. 24, 2010) are currently pending in this or in any other court
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of which counsel is aware.

Dated: May 11, 2011

/S/ David J. Kaplan

DAVID J. KAPLAN

Environment & Natural Resources Division
Environmental Defense Section

P.O. Box 23986

Washington, D.C. 20026-3986
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GLOSSARY
CAA Clean Air Act, 42 U.S.C. 88 7401-7671q
CO carbon monoxide
DOT United States Department of Transportation
EPA United Stated Environmental Protection Agency
FIP Federal Implementation Plan
NAAQS National Ambient Air Quality Standards
PM,, particulate matter with a diameter of less than 10

micrometers

PM, . particulate matter with a diameter of less than 2.5
micrometers

SIP State Implementation Plan

TIP or Transportation Transportation Improvement Program
Program
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JURISDICTION
Jurisdiction exists under 42 U.S.C. § 7607(b); the petition was timely filed.
STATUTE AND REGULATIONS

Provided in the addendum hereto.

STATEMENT OF ISSUES

On remand from Environmental Defense, Inc. v. EPA, 509 F.3d 553 (D.C.
Cir. 2007), the Environmental Protection Agency (“EPA”) clarified its
interpretation that the project-level “hot-spot” conformity regulations at 40 C.F.R.
§ 93.116(a) implement the requirement in Clean Air Act Section 176(c)(1)(B)(ii1),
42 U.S.C. § 7506(c)(1)(B)(ii1), that a new transportation project not delay timely
attainment or required interim emissions reductions in the local area.

1. Whether EPA reasonably explained why a hot-spot analysis
demonstrating that a new project will not cause or contribute to new violations or
increase the frequency or severity of existing violations of a relevant National
Ambient Air Quality Standard (“NAAQS”) in a local area also demonstrates that
the project will not under Subsection (B)(iii1) delay timely attainment with that
NAAQS or any required interim emissions reductions in the local area?

2. Whether EPA’s interpretation — that conformity under Subsection
(B)(i11) does not require that a new transportation project or mitigation adopted for
such a project generate reductions to offset emissions from other sources needed to

cure nonattainment of the NAAQS — constitutes a reasonable construction of the
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Act?

3. Whether the Court lacks jurisdiction over arguments effectively
challenging other preexisting conformity regulations, EPA’s prior rules defining
the Particulate Matter NAAQS, and EPA guidance, or that are based on cases
pending in other Courts?

STATEMENT OF THE CASE

. INTRODUCTION

Under the Clean Air Act, a State Implementation Plan (“SIP”) implements,
maintains and enforces the NAAQS in areas designated “nonatainment” for various
pollutants, including fine particulate matter (“PM, ;") and coarse particulate matter
(“PM,,”). Section 176(c) of the Act provides that, before any transportation plan,
program or project located in a “nonattainment” or “maintenance” area can receive
federal approval or funding, that transportation activity must be found to
“conform” with the applicable SIP. 42 U.S.C. § 7506(c). EPA’s existing
transportation conformity regulations, first promulgated in 1993, integrate
transportation and air quality planning by establishing a complex inter-agency
process that involves estimating air pollutant emissions from planned
transportation activities. In this manner, Section 176(c) ensures that new
transportation plans, programs and projects do not interfere with SIPs designed to

expeditiously attain and maintain the NAAQS. The hot-spot regulation at 40

_0.
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C.F.R. § 93.116(a), which was also first promulgated in 1993, includes additional
criteria that a project sponsor and the United States Department of Transportation
(“DOT”) must apply to establish that a new transportation project meets the
requirements of CAA § 176(c)(1)(B) in a local area to “conform” with a SIP for
PM.

Petitioners challenged this longstanding regulation in 2006 when EPA
modified certain applicability criteria for PM,, and added the new PM, ; NAAQS

to the Section 93.116(a) hot-spot requirements. Environmental Defense. Inc. v.

EPA, 509 F.3d 553 (D.C. Cir. 2007) (“EDF IV”). In that case, Petitioners claimed
that EPA failed to give effect to the CAA § 176(c)(1)(B)(iii) requirement that, to
conform with a SIP, a new transportation project may not delay timely attainment.
In its March 24, 2010 conformity rule, EPA fully responded to this Court’s
remand directing EPA to explain whether CAA § 176(c)(1)(B)(iii) applies to local
areas for purposes of the required hot-spot analysis for new transportation projects.
In that Rule, EPA modified the text of 40 C.F.R. § 93.116(a) to clarify its
longstanding position that Subsection (B)(iii) does in fact apply to local areas, and
further determined that if the required build/no-build comparison demonstrates a
new transportation project will not result in new or worsened NAAQS violations in
the local area, in compliance with Subsections (B)(i) and (ii), that same analysis

also demonstrates that the new project will not delay timely attainment in that area.

_3-
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EPA therefore concluded that no additional decisional criteria were needed in
Section 93.116(a) to satisfy Subsection (B)(ii1), and fully explained the basis for its
decision in the preamble. 75 Fed.Reg. 14,260, 14,274-82 and 14,285 (Mar. 24,
2010) (JA 247, 261-69 & 272).

In this case, Petitioners once again argue that EPA’s explanation is
inadequate, built again upon their flawed argument that to demonstrate compliance
with Subsection (B)(iii) a new transportation project (alone or together with new
mitigation for that project) must achieve reductions that offset other sources of
emissions necessary to cure any nonattainment, even if the project, when
comprehensively compared to the circumstances in which it is not built, would
improve or not worsen local air quality. Petitioners’ interpretation would represent
a radical departure from Congress’ intent, and this and other courts have repeatedly
addressed — and rejected — this same basic argument. Because EPA reasonably
explained in the Rule how Subsection (B)(iii) applies, and reasonably rejected
Petitioners’ flawed interpretation of that Section, the petition for review should be
denied.

II. STATUTORY BACKGROUND

The issues raised on remand from EDF [V arise within a complex statutory
and regulatory framework, which are set out below.

A. Overview
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The CAA establishes a joint state and federal program to control the
Nation’s air pollution. Section 109, 42 U.S.C. § 7409, requires EPA to establish
NAAQS for certain pollutants to protect public health and welfare. Among those
pollutants with NAAQS are carbon monoxide (“CQO”), particulate matter with a
diameter of 10 micrometers or less (“PM,,”) promulgated in 1989, and particulate
matter for fine particles (“PM, ;") first promulgated in 1997. See 40 C.F.R. Part
50. EPA promulgated a revised 24-hour PM, 5 Standard in 2006 to provide
increased protection of public health and welfare. 71 Fed.Reg. 61,144 (Oct. 17,
2006). The PM, ; standards are expressed as an annual average concentration of
15.0 micrograms/cubic meter (“pg/m3” ) and a 24-hour average concentration of
65 pg/m3 (1997 NAAQS) and 35 pg/m3 (2006 NAAQS). These standards are

further defined by their statistical form and three years of data. See American

Farm Bureau Fed’n v. EPA, 559 F.3d 512, 516-18 (D.C. Cir. 2009) (reviewing the
2006 revised NAAQS).Y

In general, EPA designates each area within a State as either
“nonattainment” if the area “does not meet . . . the [NAAQS] for the pollutant,” id.

§ 7407(d)(1)(A)(1), or “attainment” if the area meets the NAAQS. Id. §

! Specifically, an area attains the 24-hour PM, 5 standard when, for each

monitor in the area, the average of the 98th percentile value of 24-hour
concentrations for three consecutive years is less than or equal to the level of the
NAAQS (35 pg/m3). 71 Fed.Reg. 61,144, 61,224 (2006); 40 C.F.R. § 50.13, Pt.
50, App. N § 4.2(a).

-5-
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7407(d)(1)(A)(i1). In addition, when a “nonattainment” area is subsequently found
to have met the NAAQS, and submits an approvable SIP to maintain attainment, it
is redesignated as a “maintenance” area. Id. § 7407(d)(3)(E).

States undertake the means to implement, attain and enforce the NAAQS
through a SIP. Id. §§ 7410(a)(1), 7502(a)(2), 7505a. The conformity
requirements of Section 176(c) integrate existing transportation activity decision-
making by municipal, State and Federal transportation planners, to ensure that their
transportation decisions conform to the State’s SIP.

B.  SIPs Establish How NAAQS Will Be Attained and
Maintained

In a SIP the State specifies the emission limitations and other measures
necessary to meet any applicable milestones and attain and maintain the NAAQS
for each pollutant in each nonattainment area. Id. §§ 7410(a)(2)(A)-(K),
7502(a)(2) & (¢). To achieve this, SIPs must include an inventory of all present
and future emissions sources, modeling demonstrating future emissions levels will
attain (and thereafter maintain) the NAAQS by the area’s attainment date, and the
enforceable controls to reach those NAAQS no later than the area’s attainment

date. Id. §§ 7410(a)(2), 7502(c)(1); see, ¢.g., BCCA Appeal Group v. EPA, 355

F.3d 817, 822, 830-36 (5™ Cir. 2003). Each SIP allocates total allowable emissions
among stationary sources, 40 C.F.R. § 52.01(a), on-road mobile sources, id. §

93.101, and other categories. The allowable emissions allocated to “highway and

_6-
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transit vehicle use” in a SIP is known as the “motor vehicle emissions budget”
(hereinafter “budget”). Id. These budgets, which are used in the conformity
process, reflect the amount of emissions from motor vehicles that can occur while
still meeting the pollution reduction objectives of the SIP. BCCA, 355 F.3d at
842-43.

The CAA reserves for the States the discretion to select through the SIP
process the different levels of emission reductions from stationary, mobile, or other
sources they deem appropriate as well as the particular mix of controls from each

sector to attain or maintain the NAAQS. Environmental Defense v. EPA, 467 F.3d

1329, 1338-39 (D.C. Cir. 2006) (“EDF I1I""); see Train v. NRDC, 421 U.S. 60, 79

(1975). The Act imposes “sanctions” on States that fail to develop and submit to
EPA either an approvable SIP that demonstrates attainment, or, if nonattainment
continues after an area’s attainment date, an approvable revised SIP that includes
additional measures to achieve attainment. 42 U.S.C. §§ 7509(b)(1) (restricting
certain federal highway funds), 7509(b)(2) (more stringent emission “offsets” for
permitting certain sources). If EPA disapproves a State’s initial or revised
attainment SIP, within two years EPA must promulgate a federal implementation

plan (“FIP”) that serves the same purpose. Id. § 7410(c).

C.  SIP Provisions Ensuring Attainment After the Attainment
Date has Passed

-7 -
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The statute specifies the remedy that applies if an area fails to attain the
NAAQS by its attainment date, or if a NAAQS violation occurs after it attains.
This includes required contingency measures in SIPs if an area does not attain by
its attainment date, 42 U.S.C. § 7502(c)(9), and to “promptly correct any violation”
in areas that previously had attained. Id. § 7505a(d). After an attainment date
passes, EPA must expeditiously determine whether or not an area has attained, id.
§ 7509(c)(1), and if it has not, States must develop and submit revised SIPs that
include the additional required measures that will demonstrate attainment by a new
date established by EPA. 1Id. §§ 7509 (¢)(2), (d). Failures by States to submit
required, approvable SIP revisions are governed by the same “sanctions” and
potential for a FIP that govern initial SIP submissions. Id. §§ 7410(c), 7509(b).

For certain NAAQS, the Act supplements these provisions with more
specific provisions, including those that apply after the attainment date. For
example, for PM,,, certain areas that do not reach attainment by their attainment
dates are “bumped up” to a higher classification, with a new, extended attainment
date, id. § 7513, and the requirement to revise their SIPs to adopt additional control
measures. Id. § 7513a. “Serious” PM,, nonattainment areas that fail to attain by
their attainment dates must revise their SIPs to provide for additional annual

reductions of not less than five percent until they attain. Id. § 7513a(d).
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D. Federal Transportation Act Requirements

The Federal-Aid Highway Act establishes comprehensive programs to
provide federal funding and financial assistance to States for regional and local
highway projects. In larger urban areas, metropolitan planning organizations, 23
U.S.C. §§ 134(d), 134-135, must prepare a Regional Transportation Plan
(“transportation plan™), id. § 134(i), and a Transportation Improvement Program
(“transportation program” or “TIP”). Id. § 134(j). A transportation plan, updated
every four years, comprises a long-term plan of at least 20 years that identifies
regional transportation needs and develops an integrated approach to meeting those
needs. Id. § 134(i). A transportation program, also updated every four years, is a
short-term program taken from the transportation plan that identifies the particular
projects to be carried out in the first four years of that transportation plan. Id. §
134(j). In a nonattainment or maintenace area, metropolitan planners, followed by
the Federal Highway and the Federal Transit Administrations (collectively
“DOT”), review transportation activities to determine if they conform to an area’s
SIP.

E. Basic Conformity and Conformity for Transportation
Plans, Programs, and Projects Under the CAA

Section 176(c) of the CAA, 42 U.S.C. § 7506(c), enacted in 1990, contains
both basic conformity requirements that restrict any federal project or federal

support of any activity that does not conform to an approved SIP, CAA §

_9.
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176(c)(1), and specific requirements that also apply to federal funding or support
for transportation plans, programs, and projects. 42 U.S.C. § 7506(c)(2).
1. Section 176(c)(1) — Basic Conformity
The basic conformity provisions in Section 176(c)(1) provide that no federal
agency shall “engage in, support in any way or provide financial assistance for,
license or permit, or approve, any activity which does not conform to [an approved
SIP]....” Each federal agency head is responsible for assuring conformity of its
decisions and that the conformity determination is based on the most recent
emissions estimates. Id. Section 176(c)(1) applies to both non-transportation and
transportation activities.
Section 176(c)(1) next explains what it means for an activity to conform:
Conformity to [a SIP] means —
(A) conformity to [a SIP’s] purpose of eliminating or reducing the
severity and number of violations of the [NAAQS] and
achieving expeditious attainment of such standards; and
(B) that such activities will not —
(1) cause or contribute to any new violation of any standard in
any area;
(11) increase the frequency or severity of any existing violation
of any standard in any area; or
(i11) delay timely attainment of any standard or any required
interim emission reductions or other milestones in any area.

id. at § 7506(c)(1)(A)-(B). In EDF IV, 509 F.3d at 559-60 & n.4, this Court held

that while Subsection (A) applies to all projects, unlike Subsection (B) it does not

-10 -
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require additional criteria for the project-level, hot-spot portion of the conformity
analysis in the local area.

2. Transportation Conformity Under Section 176(c)(2)
and Required Regulations

Section 176(c)(2) sets out particular conformity requirements for
transportation plans, programs and projects to ensure they conform with budgets in
the applicable SIP. To accomplish this, it must be demonstrated that projected
emissions from a transportation plan and program are “consistent with” the budgets
and required emissions reductions in the SIP. Id. § 7506(c)(2)(A). In turn,
projected emissions from a new transportation project must, among other things, be
included in a conforming transportation plan and program. Id. § 7506(¢)(2)(C). In
addition, Subsection (¢)(2)(A) incorporates the basic conformity requirements in
Subsection (¢)(1)(B), making them applicable to transportation plans and
programs. All these criteria must be satisfied before DOT may fund or approve a
project in a transportation plan and program in a nonattainment or maintenance
area.

Congress also directed EPA, with the concurrence of DOT, to promulgate
“criteria and procedures for demonstrating and assuring conformity in the case of
transportation plans, programs, and projects.” 42 U.S.C. § 7506(c)(4)(B); id. §

7506(c)(4)(D) (minimum requirements).

-11 -
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Il. REGULATORY BACKGROUND

A. EPA’s 1993 Transportation Conformity Regulations and
EDF I

EPA first promulgated transportation conformity regulations in 1993, 58
Fed.Reg. 62,188 (Nov. 24, 1993). These regulations established the basic criteria
for determining whether a transportation plan, program or project conforms with a
SIP, including where appropriate a project analysis to assess localized “hot-spot”
conditions as part of a project’s overall conformity determination. These
regulations ensure that emissions from each new transportation project fall within
the limits of the SIP’s budget. See 40 C.F.R. §§ 93.118(a)-(d), 93.122. The
analysis of emissions from all projects in a transportation plan and program, which
are then compared to the budget in the SIP, is commonly called the regional
emissions analysis.?

1. 1993 Regulations for Project-Level Hot-Spot
Determinations and the Build/No-Build Comparison
for Making such Determinations

EPA concluded in 1993 that for the two pollutants for which hot-spot
requirements applied at the time — PM,, and CO — an additional localized “hot-

spot” analysis is also required for a project to be found to conform with an

applicable SIP. Thus, EPA promulgated 40 C.F.R. § 93.116, which required that

2 A regional emissions analysis is also required for projects not contained in a
Yy

conforming transportation plan or program. Id. §§ 93.118(a), (d).
-12 -
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transportation projects funded, accepted or approved by DOT
must not cause or contribute to any new localized CO or PM,,
violations or increase the frequency or severity of any existing
CO or PM,, violations in CO and PM,, nonattainment and
maintenance areas. . . . This criterion is satisfied . . . if it
is demonstrated that no new local violations will be created and
the severity or number of existing violations will not be
increased as a result of the project.
58 Fed.Reg. at 62,241-42. This requirement supplements the other conformity
requirements that apply before a project can be found to conform with a SIP. See
58 Fed.Reg. 3768, 3777-80 (Jan. 11, 1993).

EPA also explained that these regulations would be carried out through a
comprehensive analysis of the project, comparing build and no-build scenarios.
Id. at 62,212/2. Specifically, in separate 1993 provisions, which were recodified at
40 C.F.R. § 93.123 in 1997, 62 Fed.Reg. 43,780, 43,815 (Aug. 15, 1997), EPA
specified requirements for evaluating the local effects of, and making project-level
hot-spot determinations for, planned transportation projects in view of current and
projected background conditions — that is, the build/no-build comparison. Though

updated at times, they were not reopened or modified by EPA’s 2010 rule on

remand.? Section 93.123(b) provides that a required hot-spot analyses for new

3

In 2006, EPA identified projects for which such hot-spot analyses would be
required, which petitioners in EDF IV did not challenge. Nor did those petitioners
raise any substantive challenge to the criteria in Section 93.123(c) discussed below.
See EDF 1V, 509 F.3d at 561-62 (dismissing procedural challenge to Section
93.123(b)(3)-(4)).

-13 -
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transportation projects shall be based upon certain qualitative considerations until
EPA announces that quantitative analysis requirements are in effect.? 40 C.F.R. §§
93.123(b)(2), (4); see EDF 1V, 509 F.3d at 561-62. The general requirements of
the hot-spot build/no-build comparison are set forth in 40 C.F.R. § 93.123(¢), and
include the following requirements:

(1) Estimated pollutant concentrations must be based on the total
emissions burden which may result from the implementation of the
project, summed together with future background concentrations. The
total concentration must be estimated and analyzed at appropriate
receptor locations in the area substantially affected by the project.

(2) Hot-spot analyses must include the entire project, and may be
performed only after the major design features which will
significantly impact concentrations have been identified. * * *

(3) Hot-spot analysis assumptions must be consistent with those in
the regional emissions analysis for those inputs which are required for
both analyses.
(4) CO, PM10, or PM2.5 mitigation or control measures shall be
assumed in the hot-spot analysis only where there are written
commitments from the project sponsor and/or operator to implement
such measures, as required by § 93.125(a). * * *

The referenced “mitigation or control measures” in subpart (4) refer to any new

and additional measures the “project sponsor” of the transportation project may

adopt to mitigate for any additional emissions that the project might cause based

! EPA released guidance for conducting quantitative hot-spot analyses on

December 20, 2010. See 75 Fed.Reg. 79,370. In that notice, EPA announced that
the requirement to conduct quantitative hot-spot analyses for PM nonattainment
and maintenance areas shall apply beginning on December 20, 2012.

-14 -
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upon the build/no-build scenario. Id. § 93.125(a).

EPA described how this build/no-build analysis would work in its 1993
rulemaking. 58 Fed.Reg. at 62,212/2 (“EPA intends that the hot-spot analysis
compare concentrations with and without the project based on modeling of
conditions in the analysis year. The hot-spot analysis is intended to assess possible
violations due to the project in combination with changes in background levels
over time.”). Thus the no-build scenario assesses current and expected emissions
in the absence of the new transportation project, including existing conditions and
future trends that could affect air quality concentrations, such as traffic trends and
expected new non-transportation stationary sources, and the impact of pre-existing
or planned measures whether or not in the SIP, based upon more recent
information. EPA also described this process in the preamble to the Rule
challenged here. E.g., 75 Fed.Reg. at 14,280, 14,277/2-3 (JA 267, 264). See

generally Audubon Naturalist Society v. DOT, 524 F.Supp.2d 642, 694 (D. Md.

2007) (upholding DOT’s use of Section 93.123(c) in making a hot-spot
determination under Section 93.116(a)).

The build scenario characterizes expected pollutant concentrations if the
project goes forward, including indirect and indirect impacts. This step
incorporates emissions that will result from the project itself and adds them to the

emissions projected in the no-build scenario. See 58 Fed.Reg. at 62,212/2. “Such

_15 -



USCA Case #10-1105 Document #1307486  Filed: 05/11/2011  Page 30 of 75

a demonstration would examine the total impact of the project’s new emissions in
the context of the future transportation system, any expected growth in other
emissions sources, and any existing or new control measures that are expected to
impact the local project area.” 75 Fed.Reg. at 14,278/3 (JA 265); id. at 14,280/1
(“EPA’s rule requires that in the future year(s) where emissions are expected to be
the highest, the concentrations of the pollutant that result from the project’s
emissions in combination with background emissions from other sources are
compared to the NAAQS.”) (JA 267). In this manner, the build/no-build test
isolates the individual new project in context, to assess its impact in the local area
in comparison to the NAAQS and whether it would make air quality worse.

2. The Court’s Decision in EDF |

EPA’s 1993 conformity regulations were upheld in Environmental Defense

Fund v. EPA, 82 F.3d 451 (“EDF I”), amended by, 92 F.3d 1209 (D.C. Cir. 1996).

No party in that case challenged EPA’s hot-spot regulation at 40 C.F.R. § 93.116
for localized PM,, or CO analyses. Among the challenges raised, the Court rejected
the environmental petitioners’ argument that Section 176(c)(3) requires that
transportation plans and programs themselves must reduce emissions as a necessary
requirement for a conformity determination. The Court concluded that, to conform
with a SIP, transportation plans and programs need not reduce emissions so long as

they comport with the budget in the SIP. The Court explained that petitioners’
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contrary argument that transportation activities must compel emission reductions
“would seem to impinge on the prerogative of states to determine how and where to
comply with the Act’s emissions reductions requirements.” EDF I, 82 F.3d at 460.
B. EPA’s 2004 Interim Test Conformity Rules
In 2004, EPA promulgated conformity rules that apply to transportation plan
and program conformity determinations in PM, ; areas, including provisions for
how conformity is demonstrated when areas do not yet have approved budgets for

PM, . 69 Fed. Reg 40,004 (July 1, 2004). In Environmental Defense v. EPA, 467

F.3d 1329 (D.C. Cir. 2006) (“EDF III"), the Court rejected the environmental
petitioners’ arguments that these regulations were invalid because they did not
require that transportation plans and programs reduce emissions. The Court
reviewed the provisions of Section 176(c)(1) and concluded, as it did in EDF 1, that
the Act does not require transportation plans and programs to reduce emissions in
order to conform. EDF III, 467 F.3d at 1338.

C. EPA’s 2006 Rule For Localized Hot-Spot Analyses for PM, ¢
and EDF IV

In its 2006 Rule, EPA added PM,  to the existing hot-spot rule in 40 C.F.R. §
93.116, to address localized concerns with new projects in applicable PM, ; areas.
71 Fed.Reg. 12,468, 12,470-71 (March 10, 2006) (JA 4-5). EPA retained the
criteria in Section 93.116(a), and identified the types of projects to which this

requirement applies, such as new or expanded highway projects or bus terminals.
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40 C.F.R. § 93.123(b)(1); 71 Fed.Reg. at 12,490-98 (JA 24-32).

Addressing petitioners challenge to Section 93.116(a), the Court in EDF IV
upheld EPA’s construction that Subsection 176(¢)(1)(A) does not require new
projects to achieve emission reductions, but concluded that this provision does not
appear to add any additional criteria pertaining to the local area for the required
project-level hot-spot analysis. EDF IV, 509 F.3d at 559-60 & n.4. The Court was
uncertain whether a required hot-spot conformity analysis that satisfies Subsections
(B)(1) and (i1), that is, an analysis showing that a new transportation project would
not make air quality worse, would also satisfy the Subsection (B)(iii) criterion that
the project not delay with timely attainment. Id. at 560 (positing a hypothetical).
The Court also found no rational basis by which the SIP process alone could
implement the requirements of Subsection (B)(ii1). Id. at 561. Fundamentally,
however, the Court was uncertain whether EPA viewed Subsection (B)(iii) as
applying in local areas. Id. at 561. Accordingly, the Court remanded the rule “to
EPA either to interpret CAA § 176(c)(1)(B)(ii1) in harmony with (B)(1) and (B)(i1)
or to explain why it need not do so; we otherwise deny the petition.” Id. at 562.
The Court rejected the only other challenge, which was a procedural challenge
involving 40 C.F.R. § 93.123(b). 509 F.3d at 561-62.

D. EPA’s 2010 Rule in Response to the Court’s Remand

In its rulemaking, EPA responded to the narrow issue raised by the Court by
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its remand. 75 Fed.Reg. at 14,274-82 (final rule) (JA 261-69); 74 Fed.Reg. 23,024,
23,037-43 (May 15, 2009) (proposal) (JA 60-66). EPA explained that it always
construed Subsection (B)(iii) to apply to local areas, 75 Fed.Reg. at 14,276/1 (JA
263), and added language to the text of 40 C.F.R. § 93.116(a) to make this clear.
EPA also rejected the legal position underlying all of Petitioners’ arguments that
Section 93.116(a) is inadequate. Reviewing the extensive case law supporting its
position, EPA explained its longstanding construction that Sections 176(c)(1)(B)
and (A) do not require that, to conform, a new transportation project (either alone or
with new mitigation adopted for the project) must achieve reductions that offset
emissions from other sources that prevent attainment. 75 Fed. Reg. at 14,276-77.

EPA also explained that no additional decisional criteria in Section 93.116(a)
were necessary to demonstrate compliance with Subsection (B)(iii), because
satisfying subsection (B)(i) and (B)(ii), through a showing under the build/no-build
analysis that the new project will not make air quality worse, also satisfies the
requirements of Subsection (B)(iii1) in practice. 75 Fed.Reg. at 14,278, 14,2780-
81/1 (JA 265, 267-68). EPA explained in detail the basis for this conclusion and
how this test operates to ensure that the (B)(iii) criterion are met. Id. As modified,
the relevant portion of Section 93.116(a) provides as follows:

(a)* * * The FHWA/FTA project must not cause or contribute to

any new localized CO, PM10, and/or PM2.5 violations, increase the

frequency or severity of any existing CO, PM10, and/or
PM2.5violations, or delay timely attainment of any NAAQS or any
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required interim emission reductions or other milestones in CO, PM10,
and PM2.5 nonattainment and maintenance areas. * * * This
criterion is satisfied for all other FHWA/FTA projects in CO, PM10
and PM2.5 nonattainment and maintenance areas if it is demonstrated
that during the time frame of the transportation plan no new local
violations will be created and the severity or number of existing
violations will not be increased as a result of the project, and the
project has been included in a regional emissions analysis that meets
applicable §§ 93.118 and/or 93.119 requirements. The demonstration
must be performed according to the consultation requirements of
§93.105(c)(1)(1) and the methodology requirements of § 93.123.

EPA also addressed concerns raised by the Court’s hypothetical, in which the
Court believed a new project might counterbalance preexisting mitigation, thereby
delaying timely attainment in violation of Subsection (B)(iii), while still being
judged not to increase emissions. EDF IV, 509 F.3d at 560. Specifically, EPA
explained that a finding that a new project would not make air quality worse under
the Agency’s longstanding build/no-build test “would examine the total impact of
the project’s new emissions in the context of the future transportation system, any

expected growth in other emissions sources, and any existing or new control

measures that are expected to impact the local project area.” 75 Fed.Reg. at
14,278/3 (emphasis added) (JA 265). Thus, the effects of a new project are in fact
comprehensively examined as part of the build scenario, to evaluate whether air

quality would be made worse and all Subsection (c)(1)(B) criteria are met.
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STANDARD OF REVIEW
Review in this case is governed by the CAA, which requires that the Court
determine whether EPA’s action was arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law. 42 U.S.C. § 7607(d)(9). This standard

presumes the validity of agency actions. American Trucking Ass’n v. EPA, 283

F.3d 355, 362 (D.C. Cir. 2002). EPA’s findings must be upheld if the Agency
“examine[d] the relevant data and articulate[d] a satisfactory explanation for its
action including a rational connection between the facts found and the choice
made.” Milk Indus. Found. v. Glickman, 132 F.3d 1467, 1476 (D.C. Cir. 1998)
(citations and internal quotation marks omitted). While this standard subjects
agency actions to careful scrutiny, the agency's determinations must be upheld if

they “conform to ‘certain minimal standards of rationality.”” Small Refiner Lead

Phase-Down Task Force v. EPA, 705 F.2d 506, 520-21 (D.C. Cir. 1983) (citations
omitted).
Challenges to EPA’s interpretation of the CAA are governed by the

two-prong test of Chevron U.S.A. Inc. v. NRDC, 467 U.S. 837 (1984). Under this

standard, the Court employs the traditional rules of statutory construction to discern
whether Congress’ intent is clear. 1d. at 842-43 & n.9. If Congress has been
unclear or left a gap for the agency to fill, the agency has authority to resolve the

ambiguities, and the agency’s interpretation should be upheld if it is reasonable. id.
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at 843-44. An agency’s interpretation need not represent the “best interpretation of
the statute,” only a “reasonable one.” Smiley v. Citibank, 517 U.S. 735, 744-45
(1996).

In construing administrative regulations, the courts give “‘controlling

299

weight’ to the agency’s interpretation “‘unless it is plainly erroneous or

inconsistent with the regulation.”” United States v. Larionoff, 431 U.S. 864, 872

(1977) (citation omitted). See Thomas Jefferson Univ. v. Shalala, 512 U.S. 504,

512 (1994).
SUMMARY OF ARGUMENT

In its rulemaking on remand, EPA raised and reasonably resolved the two
principal issues raised by the Court’s remand in EDF 1V, by explaining that Section
176(c)(1)(B)(iii) does apply to hot-spot analyses and how that provision operates in
practice. Though Subsection (B)(ii1) applies, EPA reasonably concluded that it was
not necessary to establish additional decisional criteria in Section 93.116(a) for a
project-level hot-spot conformity determination to satisfy this Subsection, because,
in practice, it will be met by an affirmative demonstration under the criteria
previously established in Section 93.116(a). Thus, timely attainment will not be
delayed so long as “it is demonstrated that during the time frame of the
Ttransportation Plan no new local violations will be created and the severity or

number of violations will not be increased as a result of the project....” 75
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Fed.Reg. at 14,285/2 (text of regulation) (JA 272). EPA’s previously established
build/no-build comparison required for hot-spot analyses demonstrates why this
holds true in practice. EPA explained that where the build analysis (which includes
the new project) demonstrates, compared to the no-build analysis, that no new local
violations of the NAAQS would result and existing violations would not get worse
(in either severity or frequency), timely attainment would also not be delayed as a
result of the project. Id. at 14,276/1-2, 14,278, 14,2780-81/1 (JA 263, 265, 267-68).
Further, where nonattainment beyond an attainment date or violations are
already predicted without the new project, if the predicted emissions under the build
scenario increased over those predicted in the no-build scenario, thus making the
local air quality worse, “then the project would delay timely attainment, since
worsening air quality above the NAAQS would impede the ability to attain in the
local area.” Id. at 14,278/3 (JA 265). But if in that situation “the project itself
improves or does not change air quality, it does not delay timely attainment and it
can conform.” Id. Because all expected direct and indirect emission increases that
would result from a transportation project are included in the build scenario, and the
build/no-build comparison already properly accounts for preexisting mitigation
measures, the type of project that concerned the Court in its hypothetical in EDF 1V,
509 F.3d at 560, could not occur. Such a project would not satisty the project-level

hot-spot test for conformity. EPA is not aware of any circumstance in which a new
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project would result in no new local NAAQS violations or worsened existing
NAAQS violations, yet would somehow delay timely attainment in that area beyond
that in the no-build scenario, and Petitioners have not presented an actual contrary
example.

Contrary to Petitioners’ claim, EPA has not substituted the regional
emissions analysis for an assessment of localized impacts. Rather, the requirement
that the local project be contained in a conforming regional analysis is a necessary
prerequisite — but not sufficient for — conformity under the hot-spot analysis.

Thus Petitioners’ arguments built upon their flawed assumption carry no weight.

Underlying Petitioners’ claim that Section 93.116(a) fails to effectuate
Subsection (B)(ii1) is their mistaken interpretation that to satisfy that provision a
transportation project must (by itself or through new mitigation adopted for that
project) reduce emissions to offset emissions from other sources that may prevent
attainment of the NAAQS. By this, Petitioners improperly construe (B)(iii) as a
construction ban on new transportation projects, as leverage to compel any needed
reductions from other sources to cure nonattainment. This would radically change
existing law and conflict with Congress’ intent. By requiring only that the project
not “delay” timely attainment, Congress did not intend that to conform the new
project must “achieve” timely attainment by “reducing” emissions. Rather, the term

“delay” necessarily presupposes some other circumstances that otherwise would
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achieve timely attainment of the NAAQS, which in turn a new transportation
project may not delay. In contrast to Subsection (¢)(3)(B)(iii), where Congress
intended individual projects to achieve reductions to conform, it said so in the text.

Even if Subsection (c)(1)(B)(ii1) were ambiguous, EPA reasonably concluded
that where a new transportation project will improve or at least not make air quality
worse when compared to the no-build scenario, the Act's hot-spot conformity
requirements should not be construed to block that project, as a penalty to compel
other reductions that may be needed to cure nonattainment. Rather, Congress, in
numerous other provisions through the SIP process, established the appropriate
mechanisms to cure continued nonattainment and violations that would occur
regardless of whether the new transportation project is built. Requiring hot-spot
conformity to address such preexisting problems would supplant the role Congress
reserved for the SIP to attain the NAAQS, and where the attainment date has
passed, for those SIPs to be revised to include additional measures necessary to
reach attainment.

This Court has repeatedly rejected the same basic arguments raised here by
Petitioners, concluding that conformity does not require emissions reductions to
offset emissions from other sources needed to cure nonattainment. Requiring that
new transportation projects compel emission reductions would intrude upon the

discretion reserved for States in selecting in their new or revised SIPs the
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appropriate mix of controls and emission reductions between stationary, mobile,
and other sources.

Finally, EPA's rule on remand did not open the floodgates for Petitioners to
challenge other elements of EPA’s preexisting conformity or NAAQS rules. Thus,
the Court lacks jurisdiction over Petitioners’ arguments that effectively challenge
such preexisting regulations.

ARGUMENT

EPA fully addressed the two issues raised by the Court’s remand in EDF IV
regarding whether and how Subsection (B)(iii) applies to hot-spot analyses. As
demonstrated in Section I below, EPA explained that this provision does apply and
reasonably concluded that under 40 C.F.R. § 93.116(a) the same analysis that
demonstrates satisfaction of the criteria in Subsections (B)(1) and (i1) of CAA §
176(c)(1) also ensures in practice that the criterion in Subsection (B)(iii) is met.

In Section II below we explain that Petitioners’ arguments that Section
93.116(a) 1s inadequate are premised on the flawed construction that Subsection
(B)(ii1) compels new transportation projects to reduce emissions. Petitioners’
attempt to secure “additional” emissions reductions through Subsection (B)(ii1)
constitutes an unjustified attempt to re-litigate basic legal arguments concerning the
Act’s transportation conformity provisions that this Court has expressly rejected in

prior cases. As explained, EPA’s interpretation is reasonable and should be upheld.
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l. EPA Reasonably Responded to the Court’s Remand

A.  EPA Construes “Any Area” in Subsection (B)(iii) to Include the
Local Area for Purposes of the Hot-Spot Analysis.

In EDF IV, 509 F.3d at 561, the “fundamental problem” identified by the
Court was that, given EPA’s construction that “any area” in Subsections (B)(i) and
B(i1) includes “a local area . . . [,] it is arbitrary and capricious not to define the term
similarly in Subsection (B)(ii1) or not to provide an explanation that satisfactorily
addresses the purpose and function of the condition.” The Court concluded that
EPA failed to explain adequately whether and how Subsection (B)(ii1) applies under
40 C.F.R. § 93.116(a) to the hot-spot analysis for new transportation projects. Id.
EPA did not provide a lengthy explanation of this issue in its 2006 rulemaking,
because it focused on the sole specific comment raised by the petitioners during that
rulemaking, which was that to meet Sections 176(c)(1)(A) and (c)(1)(B)(ii1), EPA
must modify 40 C.F.R. § 93.116(a) to require that a new transportation project
reduce emissions to offset emissions from other sources that cause NAAQS
violations, even if the new project would improve local air quality.? The Court
concluded that EPA’s response on that issue, “that individual projects are not
required to reduce emissions,” did not address whether Subsection (B)(ii1) applies

to the hot-spot analyses in the first instance. 509 F.3d at 561.

3 See 71 Fed.Reg. at 12,482/2 (JA 16); Petitioners’ Comment, § IV (JA 109-
110 of the Joint Appendix) in EDF IV, 509 F.3d 553.
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On remand, EPA explained that it “has always intended the term ‘any area’ in
all three statutory provisions of section 176(c)(1)(B) to include the local area
affected by the emissions produced by a new project,” 75 Fed.Reg. at 14,276/1 (JA
263), and quoted from its 2006 rulemaking in which EPA explained that “‘a
regional analysis for an area’s entire planned transportation system is not sufficient
to ensure that individual projects meet the requirements of section 176(c)(1)(B)
where projects could have a localized air quality impact.”” 1d. at 14,276/1 (quoting
71 Fed.Reg. at 12,483/2). EPA further clarified its interpretation by adding to the
second sentence of 40 C.F.R. § 93.116(a) the requirement that transportation
projects must not “delay timely attainment of any NAAQS or any required interim
emission reductions or other milestones in [the relevant NAAQS] nonattainment
and maintenance areas.” EPA thus reasonably explained that it construes
Subsection (B)(ii1) to apply to local areas.

B. EPA Reasonably Explained that the Same Analysis Demonstrating

that the Requirements of Subsections (B)(i) and (ii) are Met Also
Establishes in Practice that the Requirements in Subsection (B)(iii)
Are Met.

On remand, EPA also considered whether any additional criteria for an
affirmative determination under Section 93.116(a) are necessary to ensure
Subsection (B)(ii1) is met. Consistent with its longstanding interpretation first

promulgated in 1993, EPA concluded that it was not necessary to establish

additional decisional criteria for a hot-spot determination to satisfy this subsection,
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because, in practice, (B)(iii) will be met by an affirmative demonstration under the
criteria previously established in Section 93.116(a); that is, timely attainment will
not be delayed so long as ““it is demonstrated that during the time frame of the
Transportation Plan no new local violations will be created and the severity or
number of violations will not be increased as a result of the project....” 75
Fed.Reg. at 14,285/2 (text of regulation) (JA 272); id. at 14,276/1-2, 14,278,
14,2780-81 (preamble) (JA 263, 265, 267-68).Y
1. EPA Fully Explained How Using the Previously Established

Build/No-Build Analysis in Section 93.116(a) Reasonably

Implements EPA’s Interpretation.

Petitioners contend that the criteria in the fourth sentence of Section
93.116(a) for making conformity determinations are insufficient, because they do
not also include the text of Subsection (B)(iii), and, more specifically, because they
do not compel reductions in nonattainment areas to reach attainment. EPA,
however, reasonably explained that if the build analysis (which includes the new
project) demonstrates, compared to the no-build analysis, that no new local

violations of the NAAQS would result and existing violations would not get worse

(in either severity or frequency), timely attainment would also not be delayed as a

6 To further clarify its interpretation, the Agency also included the

requirement in Section 93.116(a) that “the project has been included in a regional
emissions analysis.” As discussed infra 38-40, this regional emissions analysis
requirement is a necessary prerequisite; it is not itself sufficient to ensure that new
projects satisfy the Section 176(c)(1)(B) criteria.
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result of the project. 75 Fed.Reg. at 14,278/2-3 (JA 265). For example, in
situations where local NAAQS violations are predicted to occur under both the no-
build scenario and the build scenario, “but the project itself improves or does not
change air quality, it does not delay timely attainment and it can conform.” Id. at
14,278/3. In other words, if the project in that situation is not predicted to make air
quality worse in the local area, EPA reasonably concluded that it cannot delay
timely attainment in that area beyond that which would occur without the project.

In contrast, if the predicted emissions under the build scenario increased over
those in the no-build scenario, thus making the predicted local violation worse (or
creating a new violation), “then the project would delay timely attainment, since
worsening air quality above the NAAQS would impede the ability to attain in the
local project area.” 1d.

2. The Court’s Prior Concerns Are Reasonably Addressed by
the Analysis for Making Determinations Under the Section
93.116(a) Criteria.

Petitioners argue — incorrectly — that this Court in EDF IV previously rejected
EPA’s explanation of how a determination under Section 93.116(a) satisfies the
requirements of Subsection (B)(iii). In its 2007 decision, this Court was not
persuaded that EPA’s hot-spot regulations adequately address all circumstances

where Subsection (B)(ii1) applies, positing a hypothetical in which a transportation

project might be found to conform even though attainment might be delayed. The
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Court explained its understanding that:
[A]n individual project’s emissions could counterbalance
mitigation measures already in place, thereby delaying
attainment of emissions standards and violating the requirement
of (B)(ii1) without either increasing or decreasing emissions.
EPA’s position thus does not seem to cover all circumstances
where (B)(ii1) is applicable.

EDF 1V, 509 F.3d at 560.

On remand, however, EPA reasonably explained how the interplay among
existing regulations do, in fact, properly account for any such mitigation measures,
to assure compliance with Subsection (B)(ii1) even in situations of this sort.
Specifically, EPA explained that a determination under Section 93.116(a) would
establish that timely attainment would not be delayed because it “would examine
the total impact of the project’s new emissions in the context of the future
transportation system, any expected growth in other emissions sources, and any

9

existing or new control measures that are expected to impact the local project area.’

75 Fed.Reg. at 14,278/3 (emphasis added) (JA 265). In this manner, mitigation
measures already in place (referred to here as existing control measures) are taken
into account, see also supra 14-16 and infra 32-35, and only if the “hot-spot analysis
demonstrated that the proposed project would improve or not impact air quality,
then timely attainment would also not be delayed from what would have occurred
without the project.” 75 Fed.Reg. at 14,278/3. If, however, the demonstration

showed that air quality would worsen above the NAAQS, for example, if the
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project’s emissions would counterbalance reductions from existing mitigation
measures, it would not meet this requirement. Id.

For these reasons, a scenario like that which concerned the Court in EDF IV
simply will not occur. Pursuant to the above-described requirements, the type of
project referred to in that hypothetical would not meet the hot-spot test for an
affirmative conformity determination, absent the project sponsor agreeing to some
new, additional mitigation measures to address the project’s emissions to ensure
that measures already in place are not so counterbalanced.

3. EPA Reasonably Explained How the Criteria in Section
93.116(a) Satisfy Subsection (B)(iii) Requirements Where
NAAQS Violations Are Already Expected to Occur After
Attainment.

Petitioners focus their arguments on circumstances in which an area has
failed, or is predicted to fail, to attain the NAAQS by its attainment date, such that
even without the new transportation project NAAQS violations in a local area are
expected after that date. E.g., Pet.Br. 28-29, 41-42. Contrary to Petitioners’
suggestion, the Section 93.116(a) conformity test properly accounts for any failed
control strategies, unanticipated emission reductions, or unanticipated emissions
that may already contribute to violations after the attainment date, to assess whether
these would occur as a result of the new project.

As an initial matter, EPA’s preexisting rules, including the required build/no-

build comparison, for performing the hot-spot analysis are not subject to challenge
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in this case, and EPA did not in its rulemaking on remand re-open those portions of
its prior rules for comment or proposed change. 75 Fed.Reg. at 14,280/1 (JA 267);
74 Fed.Reg. at 23,038/2 (JA 61); see supra 13-14 & n.3; infra 55-57. In any event,
as the Agency explained, a “hot-spot analysis must be based on the latest data and
models under 40 CFR 93.109(b), 93.111 and 93.123, and therefore any growth in
other emissions sources or the impact of new or existing emissions controls
(including those in any required SIP) would always be considered in a hot-spot
analysis prior to approving a project.” 75 Fed.Reg. at 14,278 n.44 (JA 265); see,
e.g., 75 Fed.Reg. at 14,280 (explaining how the build/no-build analysis incorporates
the most recent information) (JA 267). Further, all expected direct and indirect
emission increases that result from a transportation project must be included in the
build analysis, to evaluate whether they, as part of the project, would increase
emissions worsening air quality in the local area over the no-build scenario. See,
e.g., 75 Fed.Reg. at 14,280/3 (““if a highway project will facilitate additional diesel
ships or locomotives, these additional non-road emissions must be included as part
of the background concentrations in the hot-spot analysis”)?; see 40 C.F.R. § 93.110
(requiring use of the latest planning assumptions); supra 13-16 (describing build/no-

build analysis). Thus, if new information discloses that previously unanticipated

7 In this example, the additional non-road emissions that result from the

project would be included as background emissions only in the build scenario,
since they are caused by the project, but not in the no-build scenario.
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sources would result from the new transportation project — including non-
transportation sources — thereby projecting local NAAQS violations beyond an
area’s attainment date, the hot-spot analysis for the new project must take this into
account in the build scenario. Where new or worsened violations are projected
from the project in the build scenario, the project could not proceed.

Moreover, where violations already are expected beyond the attainment date,
the project will not conform if any increased emissions from the build scenario
would contribute to new or worsened violations. In such a case, under Section
93.116(a) a project will conform only if, under the build scenario, the new project
would improve the local air quality or not make it worse, thereby ensuring that the
criteria in Subsection (B)(ii1) are met. See 75 Fed.Reg. at 14,278 (JA 265).

As EPA explained in the preamble, commenters (and Petitioners in their
brief) incorrectly describe circumstances where a transportation project will not
increase emissions in an area as ones in which that project is “maintaining” a
violation, see, e.g., 75 Fed.Reg. at 14,281/1 (JA 268), or “perpetuat[ing]” a
violation. Pet.Br. 32-33, 48. Indeed, under Petitioners’ reasoning even where a
new project would make air quality better over that estimated by the no-build
scenario, if a violation is still expected to occur, the project should be viewed to
cause or contribute to the violation and thus to delay timely attainment. See Pet.Br.

28, 32-33, 48. However, beyond Petitioners’ flawed interpretation of what
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Subsection (B)(ii1) requires, there is no logic to such thinking. EPA explained that
where the project makes air quality better, the “build/no-build analysis would show
that the project is helping to reduce concentrations, and improve air quality by
reducing a future violation,” 75 Fed.Reg. at 14,280/2 (JA 267), and thus the project
would neither cause nor contribute to a new or worsened violation nor delay timely
attainment. Id. It was also reasonable for EPA to analyze whether a project will
delay timely attainment by evaluating its impacts on NAAQS violations since
attainment of the NAAQS depends on whether there are violations of the standard.
In sum, even where a violation is already expected in the no-build scenario, if the
project under the build scenario will not increase emissions, the project does not
cause or contribute to a new violation or make an existing violation worse, and
likewise does not delay timely attainment. Id. at 14,278 (JA 265).

EPA’s explanation thus illustrates that Petitioners’ real challenge to Section
93.116(a) is premised on their argument that, even though a new project will not
make local air quality worse, and may in fact improve air quality, EPA may only
satisfy Subsection (B)(ii1) by requiring that a new transportation project compel
sufficient reductions to fully offset emissions from other sources to eliminate any
NAAQS violations expected to continue after the attainment date. As discussed in
Section II below, EPA’s contrary, longstanding interpretation is eminently

reasonable and should be upheld. Petitioners’ disagreement on this legal issue
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provides no basis to argue that Section 93.116(a) is inadequate absent additional

criteria.
4. EPA’s Decision Not to Further Define or Add New
Decisional Criteria for Subsection (B)(iii) Does Not Nullify
that Provision.

For the same reasons, Section 93.116(a) does not nullify Subsection (B)(iii)
simply because EPA concluded that demonstrating, under the build/no-build
analysis, that a new project will not result in new or worsened violations also
demonstrates as a practical matter that timely attainment of the NAAQS will not be
delayed. Indeed, Petitioners have not posited any actual examples where no new
local NAAQS violations or worsened existing NAAQS violations would occur as a
result of a new transportation project under the build scenario, yet timely attainment
would be delayed in that area beyond that in the no-build scenario, and EPA is not
aware of any circumstances in which that would be the case.

Moreover, in 1990 Congress enacted the three provisions in Section
176(c)(1)(B), together with the other conformity requirements, and directed EPA to
promulgate regulatory criteria and procedures to implement these provisions for
transportation activities, 42 U.S.C. §§ 7506(c)(4)(B), (D). Further, Subsections
(c)(1)(A) and (B) apply to all federally funded or approved projects, not only

transportation projects. As Congress first adopted these provisions in 1990, it

cannot be charged to have anticipated the specific build/no-build analytical
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approach EPA would later require for the hot-spot conformity analysis, and it could
not have had a specific view as to whether that analysis would be robust enough to
satisfy the requirements of Subsections (B)(1) and (B)(i1) as well as (B)(ii1). Yet,
this is ultimately what Petitioners’ nullification argument hinges on — an assumption
that Congress unambiguously decided in 1990 that this yet-to-be-adopted regulatory
approach for transportation projects would not be sufficient under the general
conformity requirements in Section 176(c)(1)(B).

Moreover, through Section 93.116(a) and the Agency’s other regulations,
EPA plainly has given practical meaning to the Subsection (B)(ii1) text that, for a
new transportation project to conform to the SIP, it cannot delay timely attainment
in the local area. For example, as explained above and in the preamble, if violations
are already predicted to occur beyond an area’s attainment date, to conform under
Subsection (B)(ii1) the project cannot make air quality worse. See 75 Fed.Reg. at
14,278, 14280-81 (JA 265, 267-68). In such circumstances, this is in practice what
Subsection (B)(ii1) means. However, because the test in Section 93.116(a) using
EPA’s previously established build/no-build analysis already fully effectuates this
requirement, EPA reasonably declined on remand to establish additional regulatory
criteria or definitions as Petitioners urge. Given that existing criteria are already
adequate, and that they are applied by the various State departments of

transportation and numerous U.S. DOT field offices, EPA reasonably proceeded
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cautiously by not adopting any additional, unnecessary definitions or modifications
to Section 93.116(a).

C. Requiring that a Project Be Included in a Regional Analysis Is
Necessary, But Not Sufficient, to Satisfying the Hot-Spot
Requirement; Petitioners’ Straw Arguments to the Contrary Are
Inapposite

Petitioners argue that “it is inconsistent with the Act to substitute the regional
emissions analysis for an assessment of localized impacts.” Pet.Br. 36. This
significantly mischaracterizes EPA’s position and regulations, and based upon this
mistaken characterization Petitioners argue at length that Section 93.116(a) is
inconsistent with the Act because it fails to satisfy Subsection (B)(iii). Pet.Br. 36-
38, 46, 51-54. In actual fact, it is clear that EPA viewed the inclusion of a local
project in a regional analysis as a necessary prerequisite — but not sufficient for — a
hot-spot analysis.

On remand, EPA clarified its preexisting interpretation that — among the
other required criteria — a hot-spot analysis also requires that a transportation
project be “included in a regional emissions analysis that meets applicable §§ 93.118
and/or 93.119 requirements.” 75 Fed.Reg. at 14,285/2 (quoting Section 93.116(a))
(JA 272). This already is a requirement for conformity under the Act, supra 11
(requiring projects come from conforming transportation plans and programs), and

EPA’s preexisting regulations. See 40 C.F.R. § 93.109(b) Table 1, 93.115(a),

93.118(a), 93.119 & 93.122(a)(1). EPA added this language to Section 93.116(a) to

- 38 -



USCA Case #10-1105 Document #1307486  Filed: 05/11/2011  Page 53 of 75

emphasize this requirement that emissions expected from a new transportation
project must be contained in the regional emissions analysis whose emissions in
turn cannot be greater than the allowable emissions from the transportation sector in
the approved SIP budget. See 75 Fed.Reg. at 14,275/2-3 (JA 262). This require-
ment in Section 93.116(a) thus serves as a clarifying prerequisite; it is not sufficient
for a new project to demonstrate conformity under Subsection (B)(ii1). This is clear
from the text of Section 93.116(a), demonstrated above in this brief, and explained
in the preamble. 75 Fed.Reg. at 14,278/1 (“in addition to demonstrating that the
project is consistent with the regional emissions analysis™) (JA 265); id. at
14,278/2-3 (2. Requirement for No Delay in Timely Attainment of NAAQS”).
Mistakenly assuming the contrary, Petitioners argue broadly that
fundamentally different tests are required under Sections 176(c)(1) and 176(c)(2)
and that EPA inappropriately equates the two. Pet.Br. 37-40. Even were the Court
to accept Petitioners’ broad brush descriptions of and distinctions between these
two sections — and we note, there are numerous errors in Petitioners’ description —
these arguments are irrelevant, since they challenge a straw position of Petitioners’
own making. In sum, rather than only ensure the project will not result in increased
emissions above permissible regional emissions, by focusing on any new or
worsened local violations that would result from the build scenario, Section

93.116(a) clearly “does require a comparison of localized pollutant concentrations
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to the NAAQS,” 75 Fed.Reg. at 14,281/1 (JA 268).

Il. EPA’s Interpretation, That Subsection (B)(iii) Does Not Require a New
Transportation Project to Generate Emission Reductions to Offset
Emissions From Other Sources, Is Reasonable and Fully Supported by
the Case Law.

Underlying Petitioners’ claim that Section 93.116(a) fails to effectuate
Subsection (B)(iii) is their mistaken interpretation of what that Subsection requires.
This Subsection does not require that, to conform, a transportation project must —
either by itself or through mitigation specifically adopted for that project — generate
reductions that offset emissions from other sources that may prevent an area from
attaining the NAAQS. This is true regardless of whether local NAAQS violations
are already predicted to occur under the no-build scenario (i.e., without the new
project) after an area’s attainment date has passed. In effect, Petitioners seek a
construction ban on any new transportation project in areas where NAAQS
violations already are expected to occur after the attainment date, unless
transportation planners adopt additional measures to offset emissions from other
sources responsible for the violations. In Petitioners’ view, even if a new
transportation project in the build scenario improves air quality, if it does not
achieve enough reductions to offset all other sources that cause violations, the
project could not proceed. This would represent a radical change of existing law

and EPA’s consistent interpretation since the 1990 Amendments were passed, and 1s

contrary to Congress’ intent. In order to prevail on this issue, Petitioners would
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have to show that the statute unambiguously compels their favored outcome, and
this surely is not the case. Instead, EPA’s interpretation is supported by the
statute’s text and context as well as existing case law. But even were the Act
ambiguous, EPA’s interpretation is reasonable and should be upheld as a
permissible construction under Step Two of Chevron.

A.  The Plain Text of Subsection (B)(iii) Supports EPA’s
Interpretation.

Subsection (B)(iii) provides in relevant part that “Conformity to an
implementation plan [i.e, a SIP or FIP] means” that a new transportation project
subject to the Act’s conformity requirements “(B) . . . will not — (iii) delay timely
attainment of any standard . . . in any area.” 42 U.S.C. § 7506(c)(1)(B)(iii)
(emphasis added). By requiring only that the project not “delay” timely attainment,
Congress plainly did not intend that to conform the new project must “achieve”
timely attainment by “reducing” emissions. Rather, the term “delay” necessarily
presupposes some other circumstances that otherwise would achieve timely
attainment of the NAAQS, which in turn a new transportation project may not
delay. In this regard, the term “delay” only requires that a new project not interfere
with, i.e., by not delaying, timely attainment that would otherwise by achieved. See
75 Fed.Reg. at 14,277/1 (JA 264). This conclusion is further supported by the text
identifying an “implementation plan” (a SIP or FIP) — which contains the

comprehensive emission inventories, modeling, and enforceable emissions controls
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for nonattainment areas to attain the NAAQS by their attainment date, as well as
motor vehicle emissions budgets that are consistent with these inventories and
controls, see supra 6-8; infra 46-49 — as the provision to which conformity must be
demonstrated. Petitioners’ interpretation runs afoul of the Subsection (B)(ii1) text,
therefore, first by replacing the concept of “delay” a project might cause with an
affirmative obligation that the project instead “achieve” something, and second by
replacing the basic concept of “conformity with a SIP” with the idea “reductions”
must be achieved by the new transportation project (either alone or with new
mitigation the project sponsor adopts for the project) to reach timely attainment,
rather than only not delay it.

Nothing in the text or context of Subsection (B)(ii1) admits an exception or
contrary interpretation in situations where a no-build scenario already predicts
NAAAQS violations after an area’s attainment date has passed. In that situation, the
statutory text still only requires that individual projects not “delay” timely
attainment to conform to the SIP, rather than achieve reductions otherwise
necessary to eliminate violations and attain the NAAQS. As previously explained,
in such a situation the Section 93.116(a) criteria requires in practice that the new
project not make air quality worse. Supra 29-35. This is fully consistent with
EPA’s interpretation that under Subsection (B)(iii), a new transportation project

may not interfere with the other efforts in the no-build scenario to reach timely
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attainment.

Moreover, that Congress did not, by the text in Subsection (B)(iii), intend to
require individual transportation projects to achieve reductions to conform is further
confirmed by the text Congress did enact for the sole circumstance in which it
requires individual projects to achieve reductions. Specifically, Section
176(c)(3)(B)(i1) requires individual projects in certain carbon monoxide
nonattainment areas to “‘eliminate or reduce the severity and number of violations of
the carbon monoxide standards in the area substantially affected by the project.” 42
U.S.C. § 7506(¢c)(3)(B)(i1). Thus, had Congress intended Section 176(c)(1)(B)(ii1)
to require reductions, it would have employed entirely different language,
mandating reductions to achieve, instead of not delaying, timely attainment. EPA
thus explained that Congress’ decision “not [to] establish such a requirement for
any project in [PM nonattainment] areas under section 176(c)(3)(B)(i1)” fully
supports EPA’s interpretation that no such requirement applies under Subsection
(c)(1)(B)(iii). 75 Fed.Reg. at 14,276/2-3 (JA 263).

Finally, Petitioners allege, incorrectly, that EPA's “original (1993)
understanding” when it first promulgated the conformity regulations was that the
criteria in Sections 176(c)(1)(A) and (¢)(1)(B)(ii1) require emission reductions
sufficient to ensure that the NAAQS are met by the statutory attainment date.

Pet.Br. 9-10 & 47 (and quoting 58 Fed.Reg. at 62,191). To the contrary, EPA’s
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statement refers only to regulations implementing the novel requirements in Section
176(c)(3)(B)(ii) for carbon monoxide discussed above.¥

B.  The Legislative History Neither Supports Petitioners’

Interpretation Nor Conflicts With EPA’s Reasonable
Construction.

Contrary to Petitioners’ claims, the legislative history does not support their
argument that Subsection (B)(iii) requires that new transportation projects generate
reductions to offset emissions from other sources necessary to reach attainment.
First, though Petitioners quote from a document they call the 1990 “Conference
Report,” Pet.Br. 48-50, that document is not the conference report at all, but rather
an insert placed in the Congressional Record by a single Senator during floor
debate. 136 Cong. Rec. S16,969 (daily ed. Oct. 27, 1990) (remarks of Senator
Baucus); see EDF 1, 82 F.3d at 460 n.11 (correcting this same mischaracterization
by petitioners). Further, the Joint Explanatory Statement of the Conference
Committee for the 1990 CAA Amendments (H.R. Conf. Rep. No. 101-952, at
335-50 (1990)), does not discuss Section 176(c), let alone provide any support for

Petitioners’ theory.

Second, in context Petitioners’ isolated quote from the Senator’s remarks

5 As adopted in 1993, 40 C.F.R. § 93.121(a) required projects to “eliminate or
reduce the severity and number of localized CO violations . . . .” 58 Fed.Reg. at
62,243 (emphasis added) . No such requirement was adopted in 1993 for PM,,
areas, where projects were only subject to the Section 93.116(a) requirement that
they not cause or contribute to new local violations or worsen existing local
violations. Supra 12-13.
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(Pet.Br. 48) does not even support their theory. The preceding (unquoted) sentence
states that a transportation plan must demonstrate vehicular use consistent with
“emission reductions . . . in the applicable implementation plan [i.e, the SIP or
FIP],” 136 Cong. Rec. at S16,973, thereby clarifying that, in the context of a
transportation plan, under Subsection (B)(ii1), “the comparison should be with the
emission reductions required” by the SIP (either by its interim milestones or
attainment date). Id. Thus, this statement explains only that SIPs reduce emissions,
and that a transportation plan must conform to a SIP. It provides no support for
Petitioners’ view that if an area does not attain by its attainment date, hot-spot
conformity under Subsection (B)(iii) should be construed to require individual
transportation projects to generate any extra reductions necessary to offset
emissions from other sources for the area to demonstrate it will attain.

Nor would such a construction make any sense. If a new project will not
make air quality worse when compared to the no-build scenario, EPA reasonably
concluded that the Act’s hot-spot conformity requirements should not be construed
to block that project, as a penalty or inducement, to compel other reductions.
Moreover, Petitioners’ construction would improperly place the responsibility for
achieving any such needed additional reductions on the transportation sector, rather
than with the appropriate State and Federal air quality planners charged under the

Act to make decisions regarding which sectors and which particular sources should
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further reduce their emissions. EDF 111, 467 F.3d at 1338-39; see 75 Fed.Reg. at
14,276/2-3 (JA 263). As discussed below, EPA reasonably construes other
provisions of the Act to serve this role. Accordingly, EPA’s interpretation of the
requirements in Subsection (B)(iii) is reasonable and should be upheld, and
Petitioners’ challenge to 40 C.F.R. § 93.116(a) built upon their mistaken reading of
the Act should be rejected.

C.  The Structure of the Act and the SIP Process Fully Supports
EPA’s Interpretation.

Petitioners’ argument that Subsection (B)(ii1) requires reductions whenever
the no-build scenario already predicts violations, even where the new project is not
expected to create new violations or worsen the existing violations, also conflates
the overarching requirement that SIPs “implement[], maintain[], and enforce[]” the
NAAQS, 42 U.S.C. § 7410(a)(1), with the fundamentally different requirements in
Subsection (B)(ii1). At the outset, we emphasize that EPA does not, as Petitioners
contend, rely on the SIP process to either displace or satisfy the requirements of
Subsection (B)(ii1) in local areas. Rather, as already explained, Section 93.116(a)
utilizing the build/no-build analysis ensures Subsection (B)(iii) is met, and a
regional emissions analysis is necessary, but is not by itself sufficient, to satisfy
Section 93.116(a).

The SIP process does, however, establish the appropriate mechanism to

address any predicted violations under the no-build scenario that are expected to
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continue regardless of whether the new project is built. By contrast, Petitioners’
argument that Subsection (B)(ii1) compels reductions to cure such existing problems
1s inconsistent with the Act. Specifically, for a PM, ; or PM,, nonattainment area,
the SIP must include, among other things, all appropriate control measures and
demonstrate how the area will attain the standard “as expeditiously as practicable”
but no later than the area’s attainment date, 42 U.S.C. §§ 7502(a)(2)(A), 7502(c).
Similarly, nonattainment areas that subsequently attain the NAAQS must adopt
SIPs that contain any additional measures necessary to maintain the NAAQS in
order to be redesignated to attainment status. Id. § 7505a.

Moreover, Congress already has prescribed the specific remedies for
nonattainment areas that do not attain by their attainment date. First, nonattainment
(and maintenance) SIPs must include contingency provisions to address such
circumstances, and these measures must “take effect in any such case without
further action by the State or [EPA.]” Id. § 7502(c)(9). Similarly, maintenance
SIPs required for nonattainment areas subsequently redesignated to attainment must
include contingency provisions “to assure that the State will promptly correct any
violation of the standard which occurs after” the area attained. 42 U.S.C. §
7505a(d).

Second, after an area’s attainment dates passes, EPA must determine whether

the area attained, id. § 7509(c)(1), and if it has not, States must submit revised SIPs
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that include the additional required measures that will demonstrate attainment by a
new date established by EPA. Id. §§ 7509 (¢)(2), (d). The Act prescribes the
particular transportation funding and off-set “sanctions” that apply, and potential
for a FIP, if States fail to submit approvable, revised SIPs. Id. §§ 7509(b), 7410(c).
Further, even before a nonattainment date has passed, EPA may “find[] that [a SIP]
.. . 1s substantially inadequate to attain or maintain the relevant [NAAQS],” thereby
requiring “the State to revise the [SIP] as necessary to correct such inadequacies,”
id. § 7410(k)(5), subject to the referenced potential sanctions and FIP if it does not.
Finally, for certain NAAQS, such as PM,,, Congress added additional
provisions establishing requirements for areas that fail to reach attainment by their
attainment dates. For example, such PM,, areas are “bumped up” to a higher
classification, with a new, extended attainment date, 42 U.S.C. § 7513, together
with corresponding requirements that such areas revise their SIPs to adopt
additional control measures. Id. § 7513a. Further, “serious” PM,, nonattainment
areas that fail to attain by their attainment dates must revise their SIPs to provide for

additional annual reductions of not less than five percent until they attain. Id. §

7513a(d).Y

’ Implementing the 2007 PM,  NAAQS, EPA concluded that the additional
provisions in 42 U.S.C. §§ 7513-7513a do not apply to PM, <, but that other
statutory requirements apply if an area fails to attain. 72 Fed.Reg. 20,586 (Apr. 25,
2007). Challenges to that rule in this Court are being held in abeyance while EPA
considers administrative petitions requesting EPA to reconsider that rule. Nat’l
Cattlemen’s Beef Ass’n v. EPA (No. 07-1227 and consolidated cases).
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This fully supports EPA’s interpretation that Congress intended that this SIP
process address any nonattainment and violations after an area’s attainment date
projected under the no-build scenario, regardless of whether any new project is
built, rather than Petitioners’ interpretation that a transportation construction ban
under Subsection (B)(ii1) should apply to compel new measures that offset
emissions from other sources unrelated to the project.

This Court 1n its 2007 decision did not, as Petitioners contend, dismiss these
provisions of the Act as irrelevant. Rather, the Court concluded only that EPA
failed to create a rational link between the SIP process to implement the (B)(ii1)
requirement. EDF 1V, 509 F.3d at 561. This lack of a linkage, however, does not
reflect EPA’s position. EPA is not arguing that a SIP standing alone implements
(B)(i11), but rather only that the Act’s SIP provisions discussed above, not
conformity under Subsection (B)(iii), establishes the appropriate mechanism to
address sources of emissions that may otherwise cause or worsen violations (i.e., in
the no-build scenario) after an area’s attainment date has passed and thereby delay
attainment. EPA thus does not argue that the SIP process applies in lieu of the
forward-looking project-level hot-spot analysis described above to meet Subsection
(B)(i11), and Petitioners’ arguments built upon that flawed assumption are little

more than a red herring.
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D.  The Case Law Fully Supports EPA’s Interpretation.

On no less than five occasions, this and other courts have rejected the same or
similar arguments as those raised by Petitioners here, concluding that conformity
under the various subsections of Section 176(¢) does not require emissions
reductions to offset emissions from other sources that may cause or worsen NAAQS
violations beyond an area’s attainment date. For example, in EDF III, this Court
considered and rejected the same basic argument Petitioners raise here. 467 F.3d at
1338. Reviewing CAA Section 176(c)(1), the Court explained that “[a]lthough the
Act states that SIPs must reduce violations, and therefore emissions, see 42 U.S.C. §

7506(c)(1)(A), it is notably silent on whether transportation plans themselves,

which are but one part of the SIP, must reduce emissions.” 567 F.3d at 1338
(emphasis in original). The Court recognized the discretion the CAA preserves for
States to establish the appropriate mix of controls on transportation and other
sources to attain the NAAQS, explaining that “a SIP could lower total overall
emissions by reducing stationary source emissions while leaving mobile source
emissions unchanged.” Id. It concluded “that conformity to a SIP can be
demonstrated by using the build/no-build test, even if individual transportation
plans do not actively reduce emissions,” id. , and that “[a]bsent language in the Act
requiring transportation plans to actively reduce mobile source emissions, we

uphold EPA’s reasonable interpretation of the Act under Chevron™ that they need
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not. Id.

The Court in EDF III also explained that it reached this same conclusion in
an earlier case, EDF I, in which the same basic argument had been previously raised
by petitioners in their challenge to EPA’s 1993 conformity regulations. The Court
in EDF III stated that in EDF 1 “[w]e agreed with EPA ‘that plans and [programs]

may contribute to emissions reductions by avoiding or reducing increases in

emissions over the years,’ . . . because . . . the statute . . . ‘d[id] not require that the
emissions come entirely from mobile sources.”” EDF 111, 467 F.3d at 1338-39
(quoting EDF I, 82 F.3d at 459-60). Ruling otherwise would “‘impinge on the
prerogative of States . ...”” Id. Most recently, in its 2007 decision reviewing
EPA’s hot-spot regulation at Section 93.116(a), this Court reaffirmed that Section
176(c)(1)(A) does not require reductions for a project to conform. EDF IV, 509
F.3d at 559-560 & n.4.

Finally, the district court in Sierra Club v. Atlanta Regional Comm’n, 255 F.

Supp. 2d 1319, 1339-42 (N.D. Ga. 2002), aff’d, 54 Fed.Appx. 491 (11™ Cir. 2003),
rejected similar arguments based upon Subsection (B)(ii1), concluding that this
provision does not effectively impose a construction ban by preventing affirmative
conformity findings simply because an area may have already passed its attainment
date without attaining. Rather, after extensively reviewing the relevant provisions,

the court concluded that “plaintiffs are urging this court to impose this drastic
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remedy based upon a selective reading of a statute that was intended to give states
more flexibility in meeting emissions goals.” Id. at 1342.

Petitioners’ efforts to distinguish the teachings of these cases are unavailing.
Petitioners rely on dicta in this Court’s 1999 decision addressing requirements
under Section 176(c)(2)(C), 42 U.S.C. § 7506(c)(2)(C), for conformity
determinations in the absence of a currently conforming transportation plan and
program. EDF v. EPA, 167 F.3d 641 (D.C. Cir. 1999) (“EDF 11’). For example,
Petitioners (at 38) quote a sentence in EDF II that states, in dicta, that if a particular
interpretation were accepted, “there would be no assurance that projects approved
under section 7506(c)(2)(C) would help eliminate, reduce, or prevent violations of
[the NAAQS], as required by section 7506(c)(1).” Id. at 646-47. Petitioners,
however, fail to mention that in a prior challenge to other conformity regulations
they previously asserted this same argument, which this Court rejected in EDF 111.
Addressing this issue, the EDF I Court explained that EDF II does not mean that
the Act requires emissions reductions, but rather that the “approach [in EDF II] is
best understood in the context of our previous holding in EDF I that contributing to

reductions can reasonably mean avoiding increases in emissions over the years.”

EDF 111, 467 F.3d at 1339 (emphasis in original) (citing EDF I, 82 F.3d at 460).
Likewise, Petitioners rely on EDF I for their general view of the differences

between Sections 176(c)(1) and (c)(2), arguing that each provision establishes a
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separate test for conformity, and that a regional emissions analysis applies only in
the latter. Pet.Br. 45. This simplistic generalization is inaccurate, and irrelevant,
since as explained EPA does not argue that the regional emissions analysis is
sufficient to satisfy or displace Subsection (B)(ii1). Supra 38-40. To conform, a
project must be consistent with the transportation budget and under the hot-spot
analysis requirement must also satisfy the build/no-build analysis in the local area.

Petitioners also fail to distinguish EDF III, 467 F.3d at 1338-39, where the
Court held that neither the text of Subsection (c)(1)(A) nor its larger context require
emissions reductions. Petitioners reason that, “unlike EDF 111, Petitioners’ claim
here is focused on a statutory provision that applies on its face to emissions
expected after the milestone and attainment deadlines, and is not directly related to
plans and [programs] that” must be frequently updated. Pet.Br. 40. However, hot-
spot requirements are not limited to circumstances where milestones or attainment
dates in an area’s SIP have passed, and nothing in Subsection (B)(iii) supports
Petitioners’ apparent claim to the contrary. Additionally, contrary to Petitioners’
claim, the Court in EDF III clearly reaffirmed its prior holding in EDF I, and did
not limit its reasoning to the time period before the attainment date. 467 F.3d at
1338-39.

Moreover, the relevant text of Subsections (c)(1)(A) (“achieving expeditious

attainment of NAAQS”) and (b)(1)(A) (“not delay timely attainment™) are on their
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face similar and overlap, and no difference in their text would support Petitioners’
interpretation. See 75 Fed.Reg. at 14,277 (JA 264). As explained supra 41-42,
nothing in the phrase “not delay” suggests or requires that an individual
transportation project achieve reductions that offset other sources.

Finally, transportation plans and programs comprise State and Federal
longer- and near-term planning documents to ensure conformity with a SIP, and an
individual transportation project must be included in a conforming transportation
plan and program. Supra 11 & 38. Especially given this, and the Court’s decisions
that neither transportation plans nor programs must generate emission reductions, it
would make no sense to conclude for a hot-spot analysis that an individual project
cannot conform unless enough reductions are first generated to offset other sources
for an area to reach attainment. This would disrupt the carefully crafted process
Congress established linking transportation and Clean Air Act planning.

In sum, this Court’s decisions firmly support EPA’s interpretation of
Subsection (B)(ii1).

E. Requiring Commitments For Mitigation to Offset A New

Transportation Project’s Own Emissions Does Not Support
Petitioners’ Argument.
Petitioners seek to refute EPA’s interpretation, claiming that 40 C.F.R. §

93.125(c), which Congress in 2005 specifically required to be included in SIPs, 42

U.S.C. § 7506(c)(4)(E), Pub.L. No. 109-59, § 6011(f)(4), establishes a mechanism
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by which mitigation for an individual transportation project may be adopted to

offset emissions from other sources that may prevent attainment. Pet.Br. 57-58.

Petitioners’ reliance on this provision, however, is misplaced. Section 93.125(c)

simply requires State conformity procedures to include the requirement that

commitments, to undertake any controls or mitigation measures developed for a

project to offset that project’s emissions, are obtained prior to a project-level

conformity determination. This provision does not require or suggest that it is
reasonable to require additional mitigation for the project to generate additional
reductions sufficient to offset emissions from other unrelated sources to prevent
violations. As discussed above, Petitioners’ interpretation that conformity in effect
operates as a construction ban, as leverage to compel States to adopt any additional,
needed reductions from other sources, would inappropriately render the SIP process
subservient to conformity review and contradict Congress’ intent and EPA’s

reasonable construction of the Act. Thus, if anything, Congress’ enactment of 42

U.S.C. § 7506(c)(4)(E) in 2005 supports EPA’s interpretation.

I11.  The Court Lacks Jurisdiction Over Arguments Effectively Challenging
Preexisting Conformity Regulations, the Agency’s Prior Rules Defining
the PM NAAQS and their Monitoring, and EPA Guidance, or that Are
Based on Cases Pending in Other Courts.

Many of Petitioners’ characterizations of EPA’s hot-spot conformity rule for

PM,, and PM, sin 93.116(a) are based upon Petitioners’ misrepresentations of and

disagreements with other preexisting regulations, EPA guidance or pending cases in
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other courts that are not properly before this Court. As explained above, the issues
raised by the Court’s remand of 93.116(a) in EDF IV, 509 F.3d. at 562, and the
provisions proposed for comment and modified in the final rule on remand, are
limited in nature. E.g., 74 Fed.Reg. at 23,038/2 (JA 61); supra 11-13, n.3 and 26-
28. EPA’s rule did not open the floodgates for Petitioners to challenge other
elements of EPA’s longstanding rules in its conformity program. Section 307(b)(1),
42 U.S.C. § 7607(b)(1), precludes such collateral challenges, by expressly requiring
challenges to EPA final rules or other final actions that are “nationally applicable”
to be filed only in the U.S. Court of Appeals for the D.C. Circuit within 60 days
after notice of their promulgation or issuance was published in the Federal Register.
Indeed, this Court has previously rejected as improper an attempt by many of the
same petitioners here to mount a belated challenge to EPA’s 1997 conformity rule.
EDF 111, 467 F.3d at 1333 (““The 2004 Rule made only minor changes to the 1997
regulation, which petitioners do not challenge. Instead, they seek review of the
1997 regulation itself, which they cannot now do.”).

For example, Petitioners contend that EPA “has construed monitoring
requirements to avoid” monitoring near highways that Petitioners argue is necessary
to develop emissions budgets for a regional emissions analysis. Pet.Br. 54-55.
Here, Petitioners’ arguments are again premised on their flawed assumption that

EPA displaced a hot-spot analysis using the build/no-build assessment with the
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regional emissions analysis, and are thus inapposite (supra 36-40). Beyond this,
Petitioners’ argument also amounts to a challenge to EPA’s monitoring regulations
for PM, ;. EPA established these regulations, however, in its separate 1997 and
2006 monitoring rules,”? and neither those rules nor any SIP guidance relating to
those rules may be challenged in this case. Moreover, these longstanding
regulations already establish proper mechanisms that allow monitors that represent
air quality in highly localized areas (called, for example, Microscale and
Middlescale Monitors) to be considered when appropriate, 40 C.F.R. § 58.30(a)(2),
and this Court lacks jurisdiction to entertain challenges averring that those
regulations are inadequate. If Petitioners find fault with those regulations, their
appropriate remedy is to administratively request EPA to modify them, see 5 U.S.C.

§ 553(e), rather than challenge them directly here. See Shipbuilders Council v.

U.S., 868 F.2d 452, 456 n.3 (D.C. Cir. 1989). Finally, this Court is plainly not the
right forum for Petitioners to raise any challenges they may have to EPA’s recent
conformity guidance, which post-dates EPA’s regulation challenged here.
Petitioners also assert alleged facts and arguments that are raised in a
different challenge now pending in the U.S. Court of Appeals for the Ninth Circuit.

Pet.Br. 55-56 (referring to NRDC v. EPA, Case No. 08-72288 (9™ Cir.)). There,

10 7] Fed.Reg. 61,236 (Oct. 17, 2006); 62 Fed.Reg. 38,764 (July 18, 1997).
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petitioners challenge EPA’s finding under regulations not at issue here that
transportation budgets in the proposed PM, s and ozone SIP in the South Coast
non-attainment area are adequate for certain conformity purposes.”Y This Court,
however, lacks jurisdiction over the challenges in that case, and any disagreements
Petitioners may have with the challenged action there serve no basis for Petitioners’
challenge to the matters EPA resolved in this rulemaking.

Similarly, in the background section of their brief, Petitioners set out alleged
facts and disagreements with a conformity determination in yet another pending
case. Pet.Br. 12-15. In that federal district court case, plaintiffs (which include
some of the Petitioners here) challenge, among other things, a conformity finding

for State Road 47 in California. NRDC v. DOT, No. 2:09-cv-08055-CAS (C.D.

Cal.). Petitioners’ reliance on that pending case is also inappropriate. First, as
Petitioners admit, Pet.Br. 12 n.10, the facts they allege are largely based on
information not in the administrative record, and thus may not be raised as a basis
for their challenge here and should be stricken, 42 U.S.C. § 7607(d)(7), and then
Petitioners provide no citations for their allegations. Petitioners cannot evade the
Act’s record review requirement by their request that the information be assumed

true as a hypothetical. Second, as this Court lacks jurisdiction over the challenge to

I The regulations at issue in that case, 40 C.F.R. § 93.118(e), were

promulgated in 1997, 62 Fed.Reg. 43,780 (Aug. 15, 1997), and therefore clearly
not before the Court in this case.
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the State Road 47 conformity determination case, it is also inappropriate for
Petitioners to seek here an advisory opinion for that pending matter. Third, the
inclusion of this material in the background portion of its brief cannot serve to raise

an issue or present argument in the case. City of Nephi v. FERC, 147 F.3d 929, 933

n.9 (D.C. Cir. 1998). Neither EPA nor the Court should be expected to decipher or
opine on such cryptic statements and assertions.*?
CONCLUSION
For the foregoing reasons, the petition for review should be denied.

Respectfully submitted,

IGNACIA S. MORENO

Assistant Attorney General

JOHN C. CRUDEN

Deputy Assistant Attorney General
Environment & Natural Resources Division

/S/ David J. Kaplan

DAVID J. KAPLAN

U.S. Department of Justice
Environmental Defense Section
P.O. Box 23986

Washington, D.C. 20026-3986
(202) 514-0997

SUSMITA DUBEY
Office of General Counsel

U.S. Environmental Protection Agency
Dated: May 11, 2011

12 Even were the Court to consider these assertions, we note the illogic and

confusion in Petitioners’ description inappropriately juxtaposing percentages of
increases with percentages of total values. Pet.Br. 14-15.
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§7407

ministrator is authorized to pay, for two years,
up to 100 per centum of the air quality planning
program costs of any commission established
under section 7506a of this title (relating to con-
trol of interstate air pollution) or section T5ilc
of this title (relating to control of interstate
‘ozone pollution) or any agency designated by
the Governors of the affected States, which
agency shall be capable of recommending to the
Governors plans for implementation of national
primary and secondary ambient air quality
standards and shall include representation from
the States and appropriate political subdivisions
within the air quality control region, After the
- initial two-year period the Administrator is au-
thorized to make grants to such agency or such
commission in an amount up to three-fifths of

the air quality implementation program costs of

such agency or commission.

(July 14, 1955, ch. 360, title I, §106, as added Pub.-

L. 90-148, §2, Nov. 21, 1967, 81 Stat. 480; amended
Pub. L. 91-604, §3(c), Dec. 31, 1970, 84 Stat. 1677;
Pub. L. 101-549, title I, §102(f)(2), title VIII,
§802(£), Nov. 15, 1990, 104 Stat. 2420, 2688.)

CODIFICATION

". Section was formerly classified to section 1857c-1 of

this title.

PRIOR PROVISIONS

A prior section 106 of act July 14, 1955, was renum-
. bered section 117 by Pub. L, 91-604 and is classified to
section 7417 of this title, .

. AMENDMENTS

1990—Pub. L. 101-549, §102(£)}(2)(A), inserted **or of im-
plementing section 7506a of this title (relating to con-
trol of interstate air pollution) or section 75llc of this
title (relating to control of interstate ozone pollution)”
after ‘‘seotion 7407 of this title™. o

Pub. L. 101549, §102()(2)(B), which directed insertion
of “any commission established under section 7506a of
this title (relating to control of interstate alr pollu-
tion) or section 751lc of this title (relating to control of

interstate ozone pollution) or'* after ‘‘program costs

of”", was exeouted by making the insertion after that
phrase the first place it appeared to reflect the ‘prob-
- able intent of Congress. .

Pub. L. 101-549, §102(£}(2)(C), which directed insertion *

 of *‘or such commission” after ‘'such agency” in last
gentence, wag executed by making insertion after “such
agency” the first place it appeared in the last sentence
to reflect the probable intent of Congress.

Pub. L. 101-549, §§102(f(2)(D), 802(f), substituted
“three-fifths of the air quality implementation pro-
gram costs of such agency or commission' for ‘‘three-
fourths of the air quality planning program costs of
such agency'’.

1970—Pub. L. 91-604 struck out designation “(a)", sub-
stituted provisions authorizing Federal grants for the
purpose of developing implementation plans and provi-
-sions requiring the designated State agency to be capa-

_ ble of recommending plans for implementation of na-
tional primary and secondary ambient air quality
standards, for provisions authorizing Federal grants for
the purpose of expediting the establishment of air qual-

ity standards and provisions requiring the designated -

State agency to be capable of recommending standards
of air quality and plans for implementation thereof, re-
spectively, and struck out subsec. (b) which authorized
establishment of air quality planning commissions.

"TITLE 42—THE PUBLIC HEALTH AND WELFARE
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§7407. Air quality control regions

(a) Responsibility of each State for air quality;
submission of implementation plan

Each State shall have the primary responsibil-
ity for assuring air quality within the entire ge-
ographic area comprising such State by submit-
ting an implementation plan for such State
which will specify the manner in which national
primary and secondary ambient air quality
standards will be achieved and maintained with-
in each air quality control region in such State.

(b) Designated regions

For purposes of developing and carrying out
implementation plans under section 7410 of this
title—

(1) an air quality.control region designated
under this section before December 381, 1970, or
a region designated after such date under sub-
section (¢) of this section, shall be an air qual-
ity control region; and

(2) the portion of such State which is not
part of any such designated region shall be an
air quality control region, but such portion

“may be subdivided by the State into two or
more air quality control regions with the ap-
proval of the Administrator.

(¢) Authority of Administrator to designate re-

. gions; notification of Governors of affected

States .

The Administrator shall, within 80 days after
December 31, 1970, after consultation with ap-
propriate State and local authorities, designate
as an air quality control region any interstate
area or major intrastate area which he deems

_necessary or appropriate for the attainment and

maintenance of ambient air quality standards.
The Administrator shall immediately notify the
Governors of the affected States of any designa-
tion made under this subsection. oo

(d) Designations
(1) Designations generally
(A) Submission by Governors of initial des-

ignations following promulgation of new
or revised standards .

By such date as the Administrator may
reasonably require, but not later than 1 year
after promulgation of a new or revised na-
tional ambient air guality standard for any
pollutant under section 7409 of this title, the
Governor of each State shall (and at any
other time the Governor of a State deems
appropriate the Governor may) submit to
the Administrator a list of all areas (or por-
tions thereof) in the State, designating as—

(1) nonattainment, any area that does

. not meet {(or that contributes to ambient - .
air quality in a nearby area that does not
meet) the national primary or secondary.
ambient air quality standard for the pol-
lutant,

(ii) attainment, any aree (other than an
area identified in clause (i)) that meets the
national primary or secondary ambient air
quality standard for the pollutant, or

(ii1) unclassifiable, any area that cannot
be classified on the basis of available infor- -
mation as meeting or not meeting the na-
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tional primary or seconda,ry ambient air
quality standard for the pollutant.

The Administrator may not require the Gov-
ernor to submit the required list sooner than
120 days after promulgating a new or revised
national ambient air quality standard.

(B) Promulgation by EPA of designations

(1) Upon promulgation or revision of a na-
tional ambient air quality standard, the Ad-
ministrator shall promulgate the designa-
. tions of all areas (or portions thereof) sub-

mitted under subparagraph (A) as expedi-
tiously as practicable, but in no case later
than 2 years from the date of promulgation
of the new or revised national ambient air
quality standard. Such period may be ex-
tended for up to one year in the event the
Administrator has insufficient information
to promulgate the designations.

(i) In making the promulgations required
under clause (i), the Administrator may
make such modifications as the Adminis-

- trator deems necessary to the designations
of the areas (or portions thereof) submitted
under subparagraph (A) (including to- the
boundaries of such areas or portions there-
of), Whenever the Administrator intends to
make a modification, the Administrator
shall notify the State and provide such State
with an opportunity to demonstrate why
any proposed modification is inappropriate.
The Administrator shall give such notificae~
tion no later than 120 days before the date

- the Administrator promulgates the designa-

tion, including any modification thereto. If .

- the Governor fails to submit the lst in
whole or in part, as required under subpara-

graph (A), the Administrator shall promul-

gate the designation that the Administrator
deems appropriate for any area (or portion
thereof) not designated by the State.

(ii1) If the Governor of any State, on the

Governor’s own motion, under subparagraph
(4), submits a list of areas (or portions
thereof) in the State. designated as non-
.attainment, attainment, or unclassifiable,
the Administrator shall act on such designa-
tions in accordance with the procedures
under paragraph (8) (relating to redesigna-
tion).

~ (iv) A designation for an area (or portion
thereof) made pursuant to this subsection

shall remain in effect until the area (or por- .

tion thereof) is redesignated pursuant t,o
paragraph (3) or (4).
" (C) Designations by operation of law
(i) Any area designated with respect to any

. air pollutant under the provisions of para-

graph (1)(A), (B), or (C) of this subsection (as
-in effect immediately before November 13,
1990) is designated, by operation of law, as a
nonattainment area for such pollutant with-
in the meaning of subparagraph (A){).

(i) Any area designated with respect to
any air pollutant under the provisions of
" paragraph (1)(B) (as in effect immediately
before November 15, 1990) is designated by
operation of law, as an attainment area for
such pollutant within the meaning of sub—
parag'raph (AY(d1).
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(ii1) Any area designated with respect to
any air pollutant under the provisions of -
paragraph (1)(D) (as in effect immediately
before November 15, 1990) is designated, by
operation of law, as an unclassifiable area
for such pollutant within the meaning of
subparagraph (A)(ii).

(2) Publication of designations and redesigna-

tions .

(A) The Admmlstra,tor shall publish a notice
in the Federal Register promulgating any des-
ignation under paragraph (1) or (5), or an-
nouncing any designation under paragraph (4),
or promulgating any- redesignation under
paragraph (3). -

(B) Promulgation or announcement of a des-
ignation under paragraph (1), (4) or (5) shall
not be subject to the provisions of sections 553

* through 557 of title 5 (relating to notice and

comment), except nothing herein shall be con-
strued as precluding such public notice and
comment whenever possible.
(3) Redesignation

(A) Subject to the requirements of subpara-
graph (B), and on the basis of air quality data,

.planning and control considerations, or anhy

other air quality-related considerations the
Administrator deems appropriate, the Admin- -
istrator may at any time notify the Governor
of any State that available information indi-
cates that the designation of any area or por- -
tion of an area within the State or interstate
area should be revised. In issuing such notifi-
cation, which shall be public, to the Governor,
the Administrator shall provide such informa-
tion as the Administrator may have available
explaining thée basis for the notice.

(B) No later than 120 days after receiving a
notification under subparagraph (A), the Gov-
ernor shall submit to the Administrator such
redesignation, if any, of the appropriate area
(or areas) or portion thereof within the State
or interstate area, as the Governor considers
appropriate,

. (C) No later than 120 days ‘afer the date de-
scribed in subparagraph (B) (or paragraph
(1)(B)(iii)), the Administrator shall promul-
gate the redesignation, if any, of the area or
portion thereof, submitted by the Governor in
accordance with subparagraph (B), making
such modifications as the Administrator may
deem necessary, in the same manner and
under the same procedure as is applicable
under clause (ii) of paragraph (1)(B), except
that the phrase ‘60-days” shall be substituted
for the phrase “120 days’ in that clause. If the
Governor does not submit, in accordance with
subparagraph (B), a redesignation for an area
(or portion thereof) identified by the Adminis-
trator under subparagraph (A), the Adminis-
trator shall promulgate such redesignation, if
any, that the Administrator deems appro-
priate.

(D) The Governor of any State may, on the
Governor's own motion, submit to the Admin-

-istrator a revised designation of any area or
" portion thersof within the State, Within 18

months of receipt of a complete State redesig-
nation submittal, the Administrator shall ap- -
prove or deny such redesignation. The submis-
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sion of a redesignation by a Governor shall not
affect the effectiveness or enforceability of the
applicable implementation plan for the State.
(E). The Administrator may not promulgate
a redesignation of & nonattainment area (or
portion thereof) to attalnment unless—

(i) the Administrator determines that the
area has attained the national ambient air
quality standard;

(i) the Administrator has fully approved
-the applicable implementation plan for the
area under section 7410(k) of this title;

(iii) the Administrator determines that
thé improvement in air quality is due to per-

manent and enforceable reductions in emis~ -

sions resulting from implementation of the

applicable implementation plan and applica-

ble Federal air pollutant control regulations

:nd other permanent and enforceable reduc—
ions;

(iv) the Administrator has fully approved a
maintenance plan for the area as meeting
the requirements of section 7505a of this
title; and -

(V) the State contammg such area has met

- all requirements applicable to, the area
under section.7410 of this title and part D of
this subchapter.

(F) The Administrator shall not promulgate
~any redesignation of any area (or portion
-thereof) from nonattainment to unclassifiable.
" (4) Nonattainment designations for ozone, car-
bon monoxide and particulate matter
(PM-10)
(A) Ozone and carbon monoxxde

(i) Within 120 days after November 15, 1990,
each Governor of each State shall submit to
the Administrator a list that designates, af-
firms or reaffirms the designation of, or re-
designates (as the case may be), all areas (or
portions thersof) of the Governor's State as
attainment, nonattainment, or unclassifi-
able with respect to the national ambient
air quality standards for ozone and carbon
monox1de

“(il) No later than 120 days after the date
the Governor is required to submit the Iist
of areas (or portions thereof) required under
clause (i) of this subparagrapt, the Adminis-
trator shall promulgate such designations,
making such modifications as the Adminis-
trator may deem necessary, in the same
manner, and under the same procedurs, as is
applicable under clause (ii) of paragraph
(1)(B), except that the phrase ‘60 days’ shall
be substituted for the phrase ‘120 days'" in
that clauss. If the Governor does not submit,
in accordance with clause (1) of this subpara-
graph, a desighation for an area (or portion
thereof), the Administrator shall promul-
gate the desighation that the Administrator
deems appropriate.

(iii) No nonattainment area may be redes-
ignated as an attainment area under this
subparagraph.

(iv) Notwithstanding paragraph (1)(C)(i) of
this subsection, if an ozone or carbon mon-
oxide nonattainment area located within a
metropolitan statistical area or consolidated
metropolitan statistical area (as established
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by the Bureau of the Census) is classified -
under part D of this subchapter as a Serious,
Severe, or Extreme Area, the boundaries of
such area are hereby revised (on the date 45
days after such classification) by operation

- of law to include the entire metropolitan

statistical area or consolidated metropolitan
statistical area, as the case may be, unless

" within such 45-day period the Governor (in

consultation with State and local air pollu-
tion control agencies) notifies the Adminis-
trator that additional time is necessary to
evaluate the application of clause (v). When-
ever a Governor has submitted such a notice
to the Administrator, such boundary revi-
sion shall occur on the later of the date 8
months after such classification or 14

- months after November 15, 1990, unless the
- Governor makes the finding referred to in

clause (v), and the Administrator concurs in
such finding, within such period. Except as
otherwise provided in this paragraph, a

boundary revision under this clause or

clause (v) shall apply for purposes of any
State implementation plan revision required
to be submitted after November 15, 1980,

(v) Whenever the (Governor of a State has
submitted a notice under clause (iv), the
Governor, in consultation with State and
local air pollution control agencies, shall
undertake a study to evaluate whether the
entire metropolitan statistical area or con-
solidated metropolitan statistical area
should be included within the nonattain-
ment, area. Whenever a Governor finds and
demonstrates to the satisfaction of the Ad-
ministrator, and the Administrator concurs
in such finding, that with respect to 'a por-
tion of a metropolitan statistical area or
consolidated metropolitan statistical area,
sources in the portion do not contribute sig-
nificantly to viclation of the national ambi-
oent alr quality standard, the Administrator
shall approve the Governor's request to ex-

. clude such portion from the nonattainment

area. In making such finding, the Governor
and the Administrator shall consider factors
such as population density, traffic conges-

‘tion, commercial development, industrial-

development, meteorological conditions, and
pollution transport, :

(B) PM-10 desxgnatmns

By opera,‘sion of law, until redesxgnatmn by
the Admmlstrator pursunant to paragraph
@

(i) each area identified in 52 Federal Reg-
ister 29383 (Aug. 7, 1987) as a Group I area
(except to the extent that such identifica-
tion was modified by the Administrator
before November 15, 1990) is designated .
nonattainment for PM-10;

(ii) any area containing a site for which.
air quality monitoring data show a viola-
tion of the national ambiéent air quality
standard for PM-10 before January'l, 1989
(a8 determined under part 50, appendix K
of title 40 of the Code of Federal Regula-
tions) is hereby designated nonattainment
for PM—-lO and
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(1ii) each area not described in clause (i)
or (i1) is hereby designated unclassifiable
for PM-10.

Any designation for particulate matter
(measured in terms of total suspended par-
ticulates) that the Administrator promul-
gated pursuant to this subsection (as in ef-
fect immediately before November 15, 1990)
shall remain in effect for purposes of imple-
menting the maximum allowsble increases
in concentrations of particulate matter
(measured in terms of total suspended par-
ticulates) pursuant to section 7473(b) of this
title, until the Administrator determines
that such designation is no. longer necessary
for that purpose.
(5) Designations for lead
The Administrator may, in the Administra-
tor’s discretion at any time the Administrator
deems appropriate, require a State to des-
ignate areas (or portions thereof) with respect
to the national ambient air quality standard
for lead in effect as of November 15, 1990, in ac-
cordance with the procedures under subpara-
graphs (A) and (B) of paragraph (1), except

that in applying subparagraph (B)(i) of para-’

‘graph (1) the phrase ‘2 years from the date of
promulgation of the new or revised national
ambient air quality standard” shall be re-
placed by the phrase ‘1 year from the date the
Administrator notifies the State of the re-

" quirement to designate areas with respect to
the standard for lead'.

(6) Designations

(A) Submission
Notwithstanding any other provision of
law, not later than February 15, 2004, the
Governor of each State shall submit designa-
tions referred to in paragraph (1) for the

July 1997 PMas national ambient air quality-

standards for each area within the State,
based on air quality monitoring data col-
lected in accordance with any applicable
Federal reference methods for the relevant
areas. .

(B) Promulgation

“Notwithstanding any other provision of

law, not later than December 31, 2004, the
Administrator shall, consistent with para-
graph (1), promulgate the designations re-
ferred to in subparagraph (A) for each area
of each State for the July 1997 PM.s national
ambient air quality standards.

(7) Implementation plan for regional haze

~ (A) In general

- Notwithstanding any other provision of
law, not later than 3 years after the date on
which the Administrator promulgates the

-designations referred to in paragraph (6)(B)

for a State, the State shall submit, for the
" entire State, the State implementation plan

revisions to meet the requirements promul--

gated by the Administrator under section
T492(e)(1) of this title (referred to in this
paragraph as ‘‘regional haze reguirements’’).
(B) No preclusion of other provisions

~ Nothing in this paragraph precludes the
implementation of the agresments and rec-
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ommendations stemming from the Grand
Canyon Visibility Transport Commiission
Report dated June 1996, including the sub-
mission of State implementation plan revi-
sions by the States of Arizona, California,
Colorado, Idaho, Nevada, New Mexico, Or-
egon, Utah, or Wyoming by December 81,
2003, for implementation of regional haze re-
quirements applicable to those States, -
(e) Redesignation of air quality control regions

(1) Except as otherwise provided in paragraph
(2), the Governor of each State is authorized,
with the approval of the Administrator, to re-
designate from time to time the air quality con-
trol regions within such State for purposes of ef-
ficient and effective air quality management.
Upon such redesignation, the list under sub-
section (d) of this section shall be modified ac-
cordingly.

(2) In the case of an air quality control region
in a State, or part of such region, which the Ad-
ministrator finds may significantly affect air -
pollution concentrations in another State, the
Governor of the State in which such region, or
part of a region, is located may redesignate from
time to time the boundaries of so much of such
air quality control region as is located within
such State only with the approval of the Admin-
istrator and with the consent of all Governors of
all States which the Administrator determines
may be significantly affected.

(3) No compliance date extension granted
under section 7413(d)(5)! of this title (relating to
coal conversion) shall cease to be effective by
reason of the regional limitation provided in
section 7413(d)(5)* of this title if the violation of
such limitation is due solely to a redesignation
of a region under this subssction.

(July 14, 1955, ch. 360, title I, §107, as added Pub.
L. 91-604, §4(a), Dec. 31, 1970, 84 Stat. 1678
amended Pub. L. 95-95, title I, §103, Aug. 7, 1977,

.91 Stat. 687; Pub. L. 101-549, title I, §101(a), Nov.

15, 1990, 104 Stat. 2399; Pub. L. 108-199, div. G,
title IV, §425(a), Jan. 23, 2004, 118 Stat. 417.) -

REFERENCES IN TEXT

Section 7413 of this title, referred.to in subsec. (e)(3),
was amended generally by Pub. L. 101-649, title VII,
§701, Nov. 15, 1980, 104 Stat. 2672, and, as 8¢ amended,
subsec. (d) of section 7413 no longer relates to final
compliance orders.

CODIFICATION

Section was formerly classified to section 1857c-2 of
this title. .

PRIOR PROVISIONS

A prior section 107 of act July 14, 1955, as added Nov.
21, 1967, Pub. L. 90-148, §2, 81 Stat 490, related to air
quality control regions and was classified to section
1857c-2 of this title, prior to repeal by Pub. L. 91-604.

. Another prior section 107 of 20t July 14, 1955, as added
Dec. 17, 1963, Pub. L. 88-206, §1, 77 Stat. 399, was renum-
bered section 111 by Pub. L. 90-148 and is classified to

section 7411 of this title.

AMENDMENTS

2004-—Subsec (d)(6), (7). Pub. L, 108-199 added pars. (6)

and (7).
1990-—Subsec. (d). Pub, L. 101-549 amended subsec. (d)

generally, substituting present prpvisiona -for provi- .

18ee References in Text note below.
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(A) the relative effectiveness of such proc-
esses, procedures, and methods;
" {B) the potential effect of such processes,
procedures, and methods on transportation
systems and the provision of transportation
services; and .

(C).the environmental, energy, and economic
impact of such processes, procedures, and
methods. :

- (g) Assessment of risks to ecosystems

‘The Administrator may assess the risks to
ecosystems from exposure to criteria air pollut-
.ants (as identified by the Administrator in the
Administrator’s sole discretion).

(h) RACT/BACT/LAER clearinghouse

‘The Administrator shall make information re-
‘garding emission control technology available
~ to the States and to the general public through
a central database. Such information shall In-
clude all control technology. information re-
ceived pursuant to State plan provisions requir-
ing permits for sources, including operating per-
mits for existing sources. :

(July 14, 1955, ch, 360, title I, §108, as added Pub.
L. 91-604, §4(a), Dec. 81, 1970, 84 Stat. 1678;
amended Pub. L, 95-95, title I, §§104, 105, title IV,
§401(a), Aug. 7, 1977, 91 Stat. 689, 780; Pub. L.
. 101-549, title I, §§108(a)-(c), (0), 111, Nov. 15, 1660,
104 Stat. 2465, 2466, 2469, 2470; Pub, L, 105-362,
title XV, §1501(b), Nov. 10, 1998, 112 Stat. 3294.)

CODIFICATION

-November 15, 1996, referred to in subsec. (e), wag In ~

the original ‘‘enactment of the Clean Air Act Amend-
ments of 1989", and was translated as meaning the date
of the enactment of Pub: L. 101-549, popularly known as
the Clean Air Act Amendments of 1990, to reflect the
probable intent of Congress, .

Section was formerly classified to section 1857¢c-3 of'

this title.
PRIOR PROVISIONS

A prior section 108 of act July 14, 1865, was renum-
bered section 115 by Pub. L. 81-604 and is classified to
section 7415 of this title. .

AMENDMENTS

1998—Subsec, (1)(3), (4). Pub, L. 105—362' struck out par..

(3), which required reports by the Secretary of Trans-

.portation and the Administrator to be submitted to -

Congress by Jan. 1, 1893, and every 3 years thereafter,
reviewing and analyzing existing State and local air
quality related transportation programs, evaluating
achievement of goals, and recommending changes to
existing programs, ang par. (4), which required that in
each report after the first report the Secretary of
Transportation include a desoription of the actions
taken to-implement the changes recommended in the
preceding report. - .
1990—Subsec. (s). Pub. L. 101-549, §108(a), inserted
first sentence and struck out former first sentence
which read as follows: ‘“The Administrator shall, after
consultation with the Secretary of Transportation and
the Secretary of Housing and Urban Development and
State and local officials and within 180 days after Au-
. gust 7, 1977, and from time to time thereafter, publish
guidelines on the basic program elements for the plan-
" ning process assisted under section 7505 of this title.”

Subsec. (f)(1). Pub, L. 101-549, §108(b), in introductory .

provisions, substituted present provisions for provi-
" sions relating to Pederal agencies, States, and air pol-

lution control agencies within either 6 months or one’
 year after Aug. 7, 1977,
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. §7409

Subsec, (IN(1)A). Pub, L. 101-549, §108(h), substituted
present provisions for provislons relating to informa-
tion prepared in cooperation -with Secretary of Trans-
portation, regarding processes, procedures, and meth-
ods to reduce certain pollutants.

Subsec. ()(3), (4). Pub. L. 101-549, §111, added pars. (3)
and (4). R

Subsec. (g). Pub. L. 101-549, §108(0), added subsec. (g).

Subsec. (h). Pub. L. 101-549, §108(c), added subsec. (h).

1977—Subsec. (a)(1)A). Pub, L. 95-95, §40l(a), sub-
stituted “emissions of which, in his judgment, cause or
_contribute to air pollution which may reasonably be
anticipated to endanger public health or welfare™ for
“which in his judgment has an adverse effect on public
health or welfare".

Subsec. (b)(1). Pub, L. 95-95, §104(a), substituted “‘cost
of installation and operation, energy requirements,
emission reduction benefits, and environmental impact
of the emission control technology" for ‘‘technology:
and costs of emission control’’,

Subsec. (¢).. Pub. L, 9595, §104(b), inserted provision
directing the Administrator, not later than six months
after Aug. 7, 1977, to revise and reissue criteria relating
to concentrations of NO; over such period (not more
than thres hours) as he deems appropriate, with the -
criteria to include a discussion of nitric and nitrous
acids, nitrites, nitrates, nitrosamines, and other car-
cinogenic and potentially carcinogeni¢ derivatives of
oxides of nitrogen.

Subsecs. (&), (). Pub. L. 95-95, §105, added subsecs. (e)
and (f). . :

_ BEFFECTIVE DATE OF 1977 AMENDMENT

Amendment by Pub. L. 95-95 effective Aug. 7, 1977, ex~
cept as otherwise expressly provided, see section 406(d)
of Pub. L. 95-95, set out as a note under section 7401 of
this title. . :

MODIFICATION OR RESCISSION OF RULES, REGULATIONS,
'ORDERS, DETERMINATIONS, OCONTRACTS, CERTIFI-
CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER

"ACTIONS : . .

All rules, regulations, orders; determinations, con-
tracts, certifications, authorizations, delegations, or
other actions duly issued, made, or taken by or pursu-
ant to act July 14, 1865, the Clean Air Act, as in effect
immediately prior to the date of enactment of Pub. L.
95-95 (Aug. 7, 1877) to continue in full force and effect
until modified or rescinded in accordance with act July
14, 1955, as amended by Pub. L. 95-85 {this chapter], see
section 406(b) of Pub. L, 95-95, set out as an Effective
Date of 1977 Amendment note under section 7401 of this
titie. - .

§7409. National primary and secondary ambient
air quality standards - -
(a) Promulgation
(1) The Administrator— ]

(A) within 30 days after December 81, 1970,
shall publish proposed regulations prescribing
a national primary ambient air quality stand-
ard and. a national secondary ambient air
quality standard for each air pollutant for
which air quality criteria have been issued
prior to such date; and .

(B) after a reasonable time for interested
persons to submit written comments therson
(but no later than 90 days after the initial pub-
lication of such proposed standards) shall by
regulation promulgate such proposed national.
primary and secondary ambient air quality
standards with such modifications as he deems .
‘appropriate. -

(2) With respect to any air pollutant for which

“air quality criteria are issued at‘ber"D_ecember 31,
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1970, the Administrator shall publish, simulta-
peously with the issuance of such criteria and
information, proposed national primary and sec-

- ondary ambient air quality. standards for any

such pollutant. The procedure provided for in
paragraph (1)(B) of this subsection shall apply t
the promulgation of such standards. ) :
{b) Protection of public health and welfare

(1) National primary ambient air quality
standards, prescribed under subsection (a) of
this section shall be ambient air quality stand-
ards the attainment and maintenance of which
-in the judgment of the Administrator, based on
such criteria and allowing an adequate margin
of safety, are requisite to protect the public
health, Such primary standards may be revise
in the same manner as promulgated. - :
© (2)-Any national secondary ambient air qual-
ity standard prescribed under subsection (a) of
this section shall specify a level of air quality
the attainment and maintenance of which in the
judgment of the Administrator, based on such
criteria, is requisite to protect the public wel-
-fare from any known or anticipated adverse ef-
focts associated with the presence of such air
pollutant in the ambient air. Such secondary
standards may be revised in the same manner as
promulgated.

(c) National primary ambient air quality stand-
ard for nitrogen dioxide

The Administrator shall, not later than one
" year after August 7, 1977, promulgate a national
primary .ambient air quality standard for NO,
concentrations over a period of not more than 2
hours unless, based on the criteria issued under
section 7408(c) of this title, he finds that thers is
no significant evidence that such a standard for
such a period is requisite to protect public
health. .
(d) Review and revision of criteria and stand-
ards; independent scientific review commit-
tee; appointment; advisory functions
(1) Not later than December 31, 1980, and at
five-year intervals thereafter, the Administrator
shall complete o thorough review of the criteria
published under section 7408 of this title and the

pational ambient air quality standards promul- -
gated under this section and shall make such re-
visions in such criteria and standards and pro-

.mulgate such new standards as may be appro-
priate in accordance with section 7408 of this
title and subsection (b) of this section, The Ad-
ministrator may review and revise criteria or
promulgate new standards earlier or more fre-
quently than required under this paragraph.

(2)(A) The Administrator shall appoint an
independent scientific review committee com-
posed of seven members including at least one
member of the National Academy of Sciences,
one physician, and one person rebresenting
State air pollution control agencies. -

(B) Not later than January 1, 1980, and at five-
year intervals thereafter, the cominittee re-
ferred to in subparagraph (A) shall complete a
review of the criteria published under section
- 7408 of this title and the national primary and
secondary ambient air quality standards pro-
mulgated under this section and shall rec-
ommend to the Administrator any new national
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ambient air quality standards and revisions of
existing criteria and standards as may be appro-
priate under section 7408 of this title and sub-
section (b) of this section. ’

(C) Such committee shall also (i) advise the
Administrator of areas in which additional
knowledge is required to appraise the adequacy
and basis of existing, new, or revised national
ambient air quality standards, (1) describe the
research efforts necessary to provide the re-
quired information, (iii) advise the Adminis-
trator on the relative contribution to air pollu-
tion concentrations of natural as well as anthro- .
pogenic activity, and (iv) advise the Adminis-
trator of any adverse public health, welfare, so-
cial, economic, or energy effects which may re-
sult from various strategies for attainment and
maintenance of such national ambient air gual-
ity standards, a

(July 14, 1955, ch. 360, title I, §109, as added Pub.
L. 91-604, §4(a), Dec. 31, 1970, 8¢ Stat, 1679;

-amended Pub. L. 95-95, title I, §106, Aug. 7, 1977,

91 Stat. 691.) :
CODIFICATION

Section was formerly classified to section 1857c-4 of
this title. .

PrIOR PROVISIONS

A prior section 109 of act July 14, 1955, was renum-
bered section 116 by Pub. L. 91-604 and is classified to
section 7416 of this title.

AMENDMENTS
1977—Subsec. (0). Pub. L. 95-85, §106(b), added subsec.

(e).
Subseo. (d). Pub. L, 96-95, §106(a), added subsec. (d).
EFFECTIVE DATE OF 1977 AMENDMENT

Amendment by Pub. L. 95-95 effective Aug, 7, 1977, ex-
cept as otherwise expressly provided, see section 406(d)
of Pub. L. 95-95, set out as & note under section 7401 of
this title,

MODIFICATION OR RESCISSION OF RULES, REGULATIONS,
ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI-
CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER
ACTIONS . -
All rules, regulations, orders, determinations, con-

tracts, certifications, authorizations, delegations, or

other actions duly issued, made, or taken by or pursu-
ant to act July 14, 1955, the Clean Air Act, as in effect -

immediately prior to the date of enactment of Pub. L.

95-95 [Aug. 7, 1977) to continue in full force and effect

until modified or rescinded in accordance with act July

14, 1956, as amended by Pub. L. 95-85 [this chapter], see

section 406(b) of Pub. L. 95-95, set out as an Effective

Date of 1977 Amendment note under section 7401 of this

title. ]

TERMINATION OF ADVISORY COMMITTEES

Advisory committees established after Jan. §, 1973, to
terminate not later than the expiration of the 2-year
period beginning on the date of their establishment,
unless, in the case of & committee established by the
President or an officer of the Federal Government, such

. committee 13 renewed by appropriate action prior to

the expiration of such 2-year period, or in the case of
a committee established by the Congress, its duration

" ig otherwise provided for by law. See section 14 of Pub.

1.. 92-463, Oct. 6, 1972, 86 Stat. 776, set out in the Appen-
dix to Title 5, Government Organization and Employ-

e6s. .
ROLE OF SECONDAKRY STANDARDS

Pub. L. 101-549, titls VIII, §817, Nov. 15, 1990, 104 Stat.
2697, provided that: . .
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“(s) REPORT.—The Administrator shall request the
National Academy of Sciences to prepare a report to

the Congress on the role of national secondary ambient -

alr quality standards in protecting welfare and the en-
vironment. The report shall;

(1) include information on the effects on welfare
.and the environment which are caused by ambient

- concentrations of pollutants listed pursuant to sec-
tion 108 [42 U.8.0. 7408]) and other pollutents which
may be listed;

“(2) estimate welfare and environmental costs in-
curred as a result of such effects;

*(8) examine the role of secondary standards and
the State implementation planning process in pre-
venting such effects;

*(4) determine ambient concentrations of each such
pollutant which would be adequate to protect welfare
and the environment from such effects; -

(5) estimate the costs and other impacts of meet-

. ing secondary standards; and -

*(8) consider other means consistent with the goals '

and objectives of the Clean Alr.Act (42 U.S.C. 7401 et

seq.] which may be more effective than secondary

standards in preventing or mitigating such effects.

*'(b) SUBMISSION TO CONGRESS; COMMENTS; AUTHORIZA-
TION.—(1) The report shall be transmitted to the Con-
gress not later than 3 years after the date of enactment
of the Clean Alr Act Amendments of 1980 [Nov, 15, 1990].

Y(2) At least 90 days before issuing a report the Ad-
ministrator shall provide an opportunity for public
comment on the proposed report. The Administrator
shall include in the final report a summary of the com-
ments received on the proposed report.

*(3) There are authorized to ‘be appropriated such
sums as are necessary to carry out this section.”

§7410. State implementation plans for national
primary and secondary ambleut air quality
~ standards

(a) Adoption of plan by State; submission to Ad-
: ministrator; content of plan; revision; new
sources; indirect source review program;
supplemental or intermittent control systems

(1) Bach State shall, after reasonable notice
and public hearings, adopt and submit to the Ad-
ministrator, within 3 years (or such shorter pe-
riod as.the Administrator may prescribe) after
the promulgation of a national primary ambient

air quality standard (or any revision thereof) .

under section 7409 of this title for any air pollut-

ant, a plan which provides for implementation,’

maintenance, and enforcement of such primary
‘standard in each air quality control region (or
portion thereof) within such State. In addition,
such State shall adopt and submit to the Admin-
istrator (either as a part of a plan submitted

".under the preceding sentence oOr separately)

within 8 years (or such shorter period as the Ad-
- ministrator may prescribe) after the promulga-

tion of a national ambient air quality secondary
standard (or revision thereof), a plan which pro-
vides for implementation, maintenance, and en-
forcement of such secondary standard in each
air quality control region (or portion thereof)
within such State. Unless a separate public
hearing is provided, each State shall consider its
plan implementing such secondary standard at

the hearing required by the first sentence of this

paragraph. :

(2) Bach implementation plan submitted by a
State under this chapter shall be adopted by the
State after reasonable notice and public hear-
ing. Bach such plan.shall—

(A) include enforceable emission limitations
and other control measures, means, or tech-
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niques (including economic incentives such as
fees, marketable permits, and auctions of
emissions rights), as well as schedules and
timetables for compliance, as may be nec-
essary or appropriate to  meet the applicable
requirements of this chapter;

(B) provide for establishment and operation
of appropriate devices, methods, systems, and

_procedures necessary to—

(i) monitor, compile, and analyze data on

ambient air quality, and
(ii) upon request, make such data available

to the Administrator,;

() include a program to provide for the en-
forcement -of the measures described in sub-
paragraph (A), and regulation of the modifica~
tion and construction of any stationary source
within the areas covered by the plan as nec-
essary to assure that national ambient air
quality standards are achieved, including a
permit program as reqmred in parts C and D of

this subchapter;

(D) contain adequate prov1sions-——

(i) prohibiting, consistent with the provi-
sions of this subchapter, any source or other
type of emissions activity within the State
from emitting any air pollutant in amounts
which will—

(I) contribute signiﬁcantly to nonattain-
ment in, or interfere with maintenance by,
any other State with respect to any such
national primary or secondary ambient air
quality standard, or

(II) interfere with measures required to
be included in the applicable implementa~-
tion plan for any other State under part C
of this subchapter to prevent significant
deterioration of air quality or to protect
visibility, : .
(ii) insuring compliance with the applica-

ble requirements of sections 7426 and 7415 of
this title (relating to interstate a,nd inter-
national pollutmn abatement),

(E) provide (i) necessary assurances that the

State (or, except where the Administrator

deems inappropriate, the general purpose local
government or governments, or a regional

" agency designated by the State or general pur-

pose local governments for such purpose) will

. have adequate personnel, funding, and author-
_ity under State (and, as appropriate, local) law

to carry out such.implementation plan (and is
not prohibited by any provision of Federal or
State law from carrying out such implementa-
tion plan or portion thereof), (i) requirements
that the State comply with the requirements
respecting State boards under section 7428 of
this title, and (iii) necessary assurances that,
where the State has relied on a local or re-
gional government, agency, or instrumental-
ity for the implementation of any plan provi-
sion, the State has responsibility for ensuring
adequate implementation of such plan provi-
sion;

(F) require, as may be prescribed by the Ad-
ministrator—

(1) the installation, mamtena,nce and re-
placement of equipment, and the implemen-
tation of other necessary steps, by owners or
operators of stationary sources to monitor
emissions from such sources,
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(i1) periodic reports on the nature and
amounts of emissions and emissions-related
date from such sources, and

(iii) .correlation of such reports by the

' State agency with any emission limitations
or ‘standards established pursuant to this
chapter, which reports shall be available at
reasonable times for public inspection;

(G) provide for authority comparable to that
in section 7603 of this title and adequate con-
. tingency plans to implement such authority;
(H) provide for revision of such plan—
(1) from time to time as may be necessary
‘to take account of revisions of such national
primary or secondary ambient air quality
standard or the availability of improved or
more expeditious methods of attaining such
standard, and o
. (i1) except as provided in paragraph (3)}(C),
whenever the Administrator finds on the
bagis of information available to the Admin-
istrator that the plan is substantially inad-

equate to attain the national ambient air.

quality standard which it implements or to
otherwise comply with any additional re-
. gquirements established under this chapter;

(1) in the case of a plan or plan revision for
an area designated as a nonattainment area,
meet the applicable requirements of part D .of
this subchapter (relating to nonattainment
areas); ’

(J) meet the applicable requirements of sec-
tion 7421 of this title (relating to consulta-
tion), section 7427 of this title (relating to pub-
lic notification), and part C of this subchapter
(relating to prevention of significant deteric-

_ration of air guality and visibility protection);

(K) provide for—

(i) the performance of such air quality.

‘modeling as the . Administrator may pre-
scribe for the purpose of predicting the ef-
. fect on ambient air quality of any emissions
_ of any air pollutant for which the Adminis-
* trator has established & national ambient
‘air quality standard, and
(ii) the submission, upon request, of data
related to such air quality modeling to the
" Administrator; ’

(L) require the owner or-operator of each
major stationary source to pay to the permit-
ting authority, as a condition of any permit
required under this chapter, a fee sufficient to
cover— :

(1) the reasonable costs of reviewing and
acting upon any application for such a per-

- mit, and '

(ii) if the owner or operator receives a per-
mit for such source, the reasonable costs of
implementing and enforcing the terms and
conditions of any such permit (not including
any court costs or other costs associated
with any enforcement action),

until such fee requirement is superseded with
respect to such sources by the Administrator’s
‘approval of o fee program under subchapter V
of this chapter; and .

(M) provide for consultation and participa-
tion by local political subdivisions affected by
the plan. .
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(3)(A) Repealed. Pub. L. 101-549, title I,
§101(d)(1), Nov. 15, 1990, 104 Stat. 2409.

(B) As soon as practicable, the Administrator
shall, consistent with the purposes of this chap-
ter and the Energy Supply and Environmental
Coordination Act of 1974 [15 U.S:C. 791 et seq.),
review each State's applicable implementation
plans and report to the State on whether such
plans can be revised in relation to fuel burning
stationary sources (or persons supplying fuel to

‘such sources) without interfering with the at-

tainment and maintenance of any national am-

- bient air quality standard within the period per-

mitted in this section. If the Administrator de-
termines that any such plan can be revised, he
shall notify the State that a plan revision may
be submitted by the State. Any plan revision
which is submitted by the Statse shall, after pub-
lic notice and opportunity for public hearing, be
approved by the Administrator if the revision
relates only to fuel burning stationary sources
(or persons supplying fuel to such sources), and
the plan as revised complies with paragraph (2)
of this subsection. The Administrator shall ap-.
prove or disapprove any revision no later than
three months after its submission,

(C) Neither the State, in the case of a plan (or
portion thereof) approved under this subsection,
nor the Administrator, in the case of a plan (or

.portion thereof) promulgated under subsection

(c)- of this section, shall be required to revise an
applicable implementation plan because one or
more exemptions under section 7418 of this title
(relating to Federal facilities), enforcement or-
ders under section 7413(d)? of this title, suspen- .
sions under subsection (f) or (g) of this section
(relating to temporary energy or economic au-
thority), orders under section 7419 of this title
(relating to primary nonferrous smelters), or ex-
tensions of compliance in decrees entered under
section 7413(e)! of this title (relating to iron-
and stesl-producing operations) have been grant-
ed, if such plan would have met the reguire-
ments of this section if no.such exemptions, or-
ders, or extensions had been granted.

(4) Repealed. Pub. L. 101-549, title I, §101(dX2).’
Nov. 15, 1990, 104 Stat. 2409. :
" (5)(AY{) Any State may include in a State im-
plementation plan, but the Administrator may
not require as a condition of approval of such
plan under this section, .any indirect source re-
view program. The Administrator may approve
and enforce, as part of an applicable implemen-
tation plan, an indirect source review program
which the State chooses to adopt and submit as
part of its plan. .

(ii) Except &8 provided in subparagraph (B), no
plan promulgated by the Administrator shall in-
clude any indirect source review program for
any air quality control region, or portion there-

of.

(iil) Any State may revise an applicabls imple-
mentation plan approved under this subsection
to suspend or revoke any such program included
in such plan, provided that such plan meets the
requirements of this section. :

(B) The Administrator shall have the author-
ity to promulgate, implement and enforce regu-
lations under subsection (c) of this section re-

1See References in Text note below. .
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spectmg indirect source review programs which
‘apply only to federally assisted highways, air-

- ports, and other major federally assisted indi- -

rect sources and federally owned or operated in-
direct sources.
(C) For purposes of this paragraph, the term

“indirect source” means a facility, building,’

structure, installation, real property, road, or
- highway which -attracts, or may attract, mobils
sources of pollution. Such term includes parking
lots, parking garages, and other facilities sub-
ject to'any measure for management of parking
supply (within the meaning of subsection
(0)(2)(DX)(i1) of this section), including regulation

of existing off-street parking but such term does

not include new or existing on-street parking.
Direct emissions sources or facilities at, within,
or associated with, any indirect source shall not
be deemed indirect sources for the purpose of
this paragraph. '

(D) For purposes of this paragraph the term
“indirect source review program’ means the fa-

cility-by-facility review of indirect sources of

air pollution, including such measures as are
necessary to assure, or assist in assuring, that a
new or modified indirect source will not attract

mobile sources of air pollution, the emissions -

‘from which would cause or contribute to air pol-
lution concentrations—

(1) exceeding any national primary ambient
air quallty standard for a mobile source-relat-
ed air pollutant after the primary standard at-
tainment date, or

(ii) preventing . fna,intenance. of any such

standard after such date.

(E) For purposes of this paragraph and para-
" graph (2)(B), the term *“‘transportation control
measure” does not include any measure which is
an ‘‘indirect source review program'.
- (6) No State plan shall be treated as meeting
the requirements of this section unless such
plan provides that in the case of any source
which uses a supplemental, or intermittent con-
trol system for purposes of meeting the require-
ments of an order under section 7413(d)* of this
title or section 7419 of this title (relating to pri-
~mary nonferrous smelter orders), the owner or
operator of such source may not temporarily re-
duce the pay of any employee by reason of the
use of such supplemental or intermittent or
other dispersion dependent control system.

(b) Extension of period for submission of plans

The Administrator may, wherever he deter-
mines necessary, extend the period for submis-

sion of any plan or portion thereof which imple--

mients a national secondary ambient air quality
standard for a period not to exceed 18 months
from the date otherwise required for submission
of such plan.
(c) Preparation and publication by Adminis-
_trator of proposed regulations setting forth
. implementation plan; transportation regula-
_ tions study and report; parking surcharge;
suspension authority; plan implementation
(1) The Administrator shall promulgate a Fed-
eral implementation plan at any time Within 2
. years after the Administrator— :

(A) finds that a State has failed to make a

required submission or finds that the plan or
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plan revision submitted by the State does not
satisfy  the minimum criteria established
under subsection (k)(1)(A) of this section, or
(B) disapproves a State implement;at,lon plan
" submission in whole or in part,

unless the State corrects the deficlency, and the
Administrator approves the plan or plan revi-
sion, before the Administrator promulgates such
Federal implementation plan.

(2)(A) Repéaled. ‘Pub. L. 101-549,
§101(d)(3)(A), Nov. 15, 1990, 104 Stat. 2409.

(B) No parking surcharge regulation may be
required by the Administrator under paragraph
(1) of this subsection as a part of an applicable
implementation plan, All parking surcharge reg-
ulations previously required by the Adminis-
trator shall be void upon June 22, 1974. This sub-
paragraph shall not prevent the Administrator
from approving parking surcharges if they are
adopted and submitted by a State as part of an
applicable implementation plan. The Adminis-
trator may not condition approval of any imple-
mentation plan submitted by a State on such
plan's including a parking surcharge regulation.

(C) Repealed. Pub. L. 101-549, title I,

title I,

© §101(4)(3)(B), Nov. 15, 1990, 104 Stat. 2400,

(D) For purposes of this paragraph—

(1) The term ‘‘parking surcharge regulation”
means a regulation imposing or requiring the
imposition of any tax, surcharge, fee, or other
charge on parking spaces, or any other area

- used for the temporary storage of motor vehi-
cles.

(ii) The, term ‘*‘management of parking sup- -
ply’* shall include any requirement providing
.that any new facility containing a given num-
ber of parking spaces shall receive a permit or
other prior approval issuance of which is to be.
conditioned on air quality considerations.

(iii)  The term ‘“preferential bus/carpool
lane’ shall include any requirement for the
setting aside of one or more lanés of a street
or highway on a permanent or temporary basis

~ for the exclusive use of buses or carpools, or
both.

(E) No standard, plan, or requirement, relating
to management of parking supply or pref-
erential bus/carpool lanes shall be promulgated
after June 22, 1874, by the Administrator pursu-
ant to this section, unless such promulgation
has been subjected to at least one public hearing
which has been held in the area affected and for
which reasonable notice has been given in such
area. If substantial changes are made following
public hearings, one or more additional hearings
shall be held in such aree after such notice.

(3) Upon application of the chief executive of-
ficer of any general purpose unit of local govern-
ment, if the Administrator determines that such
unit has adequate authority under State or local.
law, the Administrator may delegate to such
unit the authority to implément and enforce
within the jurisdiction of such unit any part of
a plan promulgated under this subsection. Noth-
ing in this paragraph shall prevent the Adminis-
trator from 1mp]emem;ing or enforcing any ap-
plicable provision of a plan promulgated under
this subsection.

(4) Repealed., Pub, L. 101-549, title 1,
§101(d)(3)(C), Nov, 15, 1990, 104 Stat, 2409.

ADD-9

Page 12 of 74




USCA Case #10-1105  Document #1307486  Filed: 05/11/2011  Page 13 of 74

TITLE 42—THE PUBLIC HEALTH AND WELFARE Page 5478

§7410

(5)(A) Any measure in an applicable implemen-
"tation plan which requires a toll or other charge
for the use of a bridge located entirely within
one city shall be eliminated from such plan by
" the Administrator upon application by the Gov-

ernor of the State, which application shall in-

clude a certification by the Governor that he

will revise such plan in accordance with sub-

paragraph (B). ) '
(B) In the case of any applicable implementa-

tion plan with respect to which a measure has .

been eliminateéd under subparagraph (A), such
plan shall, not later than one year after August
7, 1977, be revised to include comprehensive
measures to; : )

(i) establish,
transportation measures to meet basic trans-
portation needs, as expeditiously as is prac-
ticable; and

(1i) implement transportation control meas-
ures necessary to attain. and maintain na-

. tional ambient air quality standards,

and such revised plan shall, for the purpose of
implementing such comprehensive public trans-
- portation measures, include requirements to use
(insofar as is necessary) Federal grants, State or
local funds, or any combination of such grants
and funds as may be consistent with the terms
of the legislation providing such grants and
funds. Such measures shall, as a substitute for

the tolls or charges eliminated under subpara-’

graph (A), provide for emissions reductions

_ equivalent to the reductions which may reason- -

ably be expected to be achieved through the use
of the tolls or charges eliminated. -

~ (O) Any revision of an implementation plan for
purposes of meeting the requirements of sub-

paragraph (B) shall be submitted in coordination-

" with any plan revision required under part D of
this subchapter. . :
(d), (e) Repealed. Pub. L. 101-549, title I,
§101(d)(4), (5), Nov. 15, 1990, 104 Stat. 2409

(f) National or regional energy emergencies; de-
termination by President

(1) Upon application by the owner or operator
- of a fuel burning stationary source, and after no-
tice and opportunity for public hearing, the
. Governor of the State in which such source is lo-
cated may petition the President to determine
that a national or regional energy emeérgency
exists of such severity that—

(A) a temporary suspension of any part of
the applicable implementation plan or of any
requirement under section 7651j of this title

" (concerning excess emissions penalties or off-
sets) may be necessary, and

(B) other means of responding to the energy
emergency may be inadequate, )

. Such determination shall not be delegable by
. the President to any other person. If the Presi-
dent determines that s national or regional en-
ergy emergency of such severity exists, a tem-
porary emergency -suspension of any part of an
. applicable implementation plan or of any re-
quirement under section 7651 of this title (con-
cerning excess omissions penalties or -offsets)
" adopted by the State may be issued by the Gov-
ernor of any State covered by the President’s
determination under the condition specified in
paragraph (2) and may take effect immediately.

expand, or- improve public’

(2) A temporary emergency suspension under
this subsection shall be issued to a source only
if the Governor of such State finds that—

(A) there exists in the vicinity of such
source a temporary energy emergency involv-
ing high levels of unemployment or loss of
necessary energy supplies for residential
dwellings; and i .

(B) such unemployment or . loss can be to-
tally or partially alleviated by such emer-

gency suspension.
Not more than one Such suspension may be is-
sued for any source on the basis of the same set
of circumstances or on the basis of the same
emergency.

(3) A temporary emergency suspension issued
by a Governor under this subsection shall re-
main in effect for a maximum of four months or

- such lesser period as may be specified in a dis-

approval order of the Administrator, if any. The
Administrator may disapprove such suspension
if he determines that it does not meet the re-

" quirements of paragraph (2).

(4) This subsection shall not apply in the case
of a plan provigion or requirement promulgated
by the Administrator under subsection (c) of

- this section, but in any such case the President

may grant a temporary emergency suspension
for a four month period of any such provision or
requirement if he makes the determinations and

- findings specified in paragraphs (1) and (2):

- (56) The Governor may include in any tem-
porary emergency suspension issued under this

subsection a provision delaying for a period

identical to the period of such suspension any
compliance schedule (or increment of progress)
to which such source is subject under section .
1857¢-102 of this title, as in effect before August
7, 1971, or section 7413(d)2 of this title, upon a
finding that such source is unable to comply
with such schedule (or increment) solely because
of the conditions on the basis of which a suspen-
sion was issued under this subsection.

. (g) Governor’s authority to issue iemperary

emergency suspensions
(1) In the case of any State which has adopted
and submitted to the Administrator a proposed

plan revision which the State determines— .

(A) meets the requirements of this section,
and :

" * (B) is necessary (i) to prevent the closing for
one year or mors of any source of air pollu-
tion, and (ii) to prevent substantial increases

. in unemployment which would result from
such closing, and : .

which the Administrator has not approved or

disapproved under this section within 12 months
of submission of the proposed plan revision, the
Governor may issue a temporary emergency sus-
pension of the part of the applicable implemen- -
tation plan for such State which is proposed to
be revised with respect to such source. The. de-
termination under subparagraph (B) may not be
made with respect to a source which would close
without regard to whether or not the proposed
plan revision is approved.’ S )
(2) A temporary emergency-suspension issued
by a Governor under this subsection shall re- -

28ee References in Text note below.
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main in effect for a maximum of four months or
such lesser period as may be specified in a dis-
approval order of the Administrator. The Ad-
ministrator may disapprove such suspension if
he determines that it does not mest the require-
ments of this subsection.

(3) The Governor may include in any tem-

. .porary emergency suspension issued under this
subsection a provision delaying for a period
identical to the period of such suspension any
compliance schedulse (or increment of progress)
to which such source is subject under section
1857¢-102 of this title as in effect before August
7, 1977, or under section 7413(d)2 of this title
upon a finding that such source is unable to
comply with such schedule (or increment) solely
because of the conditions on the basis of which
a suspension was issued under this subsection,

(h) Publication of comprehensive document for
each State setting forth requirements of ap-
plicable implementation plan o

(1) Not later than 5 years after November 135,
1990, and every 3 years thereafter, the Adminis-

trator shall assemble and publish a comprehen-

sive document for each State setting forth all

requirements of the applicable implementation ’

plan for such State and shall publish notice in
the Federal Register of the availability of such
documents. . ’ :

(2) The Administrator may promulgate such
regulations as may be reasonably necessary to
carry out the purpose of this subsection.

(i) Modification of requirements prohibited

Except for a primary nonferrous smelter order
_under section 7419 of this title, a suspension
under subsection (f) or (g) of this section (relat-
ing to emergency suspensions), an exemption
under section 7418 of this title (relating to cer-
tain Federal facilities), an order under section
7413(d)2 of this title (relating to compliance or-
ders), & plan promulgation under subsection (¢)
of this section, or a plan revision under sub-
section (a)(3) of this section; no order, suspen-
sion, plan revision, or other action modifying
any requirement of an applicable implementa-
tion plan may be taken with respect to any-sta-
tionary source by the State or by the Adminis-
trator. : .

(§) Technological systems of continuous emissio;x
reduction on new or modified stationary
sources; compliance with performance stand-
ards

As a condition for issuance of any permit re- .

quired under this subchapter, the owner or oper-
ator of éach new or modified stationary source
"which is required to obtain such a permit must
show to the satisfaction of the permitting au-
thority that the technological system of contin-

uous emission reduction which is to be used at -

such source will enable it to comply with the
stendards of performance which are to apply to
such source and that the construction or modi-
fication and operation of such source will be in
compliance with all other requirements of this
chapter. '
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(k) Environmental Protection Agency action on -
plan submissions
(1) Completeness of plan submissions
(A) Completeness criteria
" Within 9 months after November 15, 1990,
the Administrator shall promulgate mini-’
mum criteria that any plan submission must
meet before the Administrator is required to
act on such submission under this sub-
section. The criteria shall be limited to the.
information necessary to enable the Admin-
istrator to determine whether the plan sub-.
mission complies with the provisions of this
chaptér. L .
(B) Completeness finding
Within 60 days of the Administrator’s re-
ceipt of a plan or plan revision, but no later
than 6 months after the date, if any, by
which 'a State is required to submit the plan
or revision, the Administrator shall deter-
mine whether the minimum criteria estab-
lished pursuant to subparagraph (A) have
been met. Any plan or plan revision that a
State submits to the Administrator, and
that has not been determined by the Admin-
jstrator (by the date 6 months after receipt
of the submission) to have failed to meet the
minimum criteria established pursuant to
subparagraph (A), shall on that date be
deemed by operation of law to meet such
minimum criteria.
(C) Effect of finding of incompleteness

Where the Administrator determines that
a plan submission (or part thereof) does not
meet the minimum criteria established pur-
suant to subparagraph (A); the State shall be
treated as not having made the submission .
(or, in the Administrator’s discretion, part
thereof). - :
(2) Deadline for action
Within 12 months of a determination by the
Administrator (or a determination deemed by
operation of law) under paragraph (1) that a
State has submitted a plan or plan revision
(or, in the Administrator's discretion, part

thereof) that meets the minimum criteria es- .
tablished pursuant to paragraph (1), if applica-

- ble (or, if those criteria are not applicable,

* within 12 months of.submission of the plan or
revision), the Administrator shall act on the
submission in accordance with paragraph (3).

(8) Full and partial approval and disapproval

In the case of any submittal on which the
Administrator i§ required to act under para-
graph (2), the Adminjstrator shall approve
such submittal as a whole if it meets all of the
applicable requiremernts of this chapter. If a
portion of the plan revision meets all the ap-
plicable requirements of this chapter, the Ad-
ministrator may approve the plan revision in
part and disapprove the plan revision in part.
The plan revision shall not be treated as meet-
ing the requirements of this chapter until the
Administrator approves the entire plan revi-
sion as complying with the applicable require-
ments of this chapter.

- (4) Conditional approval ‘

The Administrator may approve a plan. rovi- .
sion based on a commitment of the State to
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adopt specific enforceable measures by a date
certain, but not later than 1 year after the
date of approval of the plan revision. Any such
‘conditional approval shall be treated as a dis-
approval if the State fails to comply with such
commitment.

(5) Calls for plan revisions

Whenever the Administrator finds that the
applicable implementation plan for any area is
substantially inadequate to attain or main-
tain the relevant national ambient air guality
standard, to mitigate adequately the inter-
state pollutant transport described in section
75062 of this title or section 7611c¢ of this title,
or to otherwise comply with any requirement

. of this chapter, the Administrator shall re-
" quire the State to revise the plan as necessary
to correct such inadequacies. The Adminis-
trator shall notify the State of the inadequa-
cies, and may establish reasonable deadlines
. (not to exceed 18 months after the date of such
notice) for the submission of such plan revi-
sions: Such findings and notice shall be public.
Any finding under this paragraph shall, to the
extent the Administrator deems appropriate,
subject the State to the requirements of this
chapter to which the State was subject when
" it developed and submitted the plan for which
such finding was made, except that the Ad-
ministrator may adjust any dates applicable
“under such requirements as appropriate (ex-
cept that the Administrator may not adjust
any attainment date prescribed under part D
of . this subchapter, unless such date has
slapsed). Co
(6) Corrections

Whenever the Administrator determines
that the Administrator's action approving,
disapproving, or promulgating any plan or
plan revision (or part thereof), area designa-
tion, redesignation, classification, or reclassi-

fication was in error, the Administrator may .

in the same manner as the approval, dis-
_ approval, or promulgation revise such action

as appropriate without requiring any further

submission from the State. Such determina-

tion and the basis thereof shall be provided to
" the State and public.
(1) Plan revisions

Bach revision to an implementation plan sub-
mitted by a State under this chapter shall be
adopted by such State after reasonable notice
and public hearing, The Administrator shall not
approve a revision of & plan if the revision would
interfere with any applicable requirement con-
cerning attainment and reasonable . further

progress (as defined in section 7501 of this title),

. or any other applicable requirement of this
chapter.

(m) Sanctions

-The Administrator may a.pply any of the sanc-
tions listed in section 7509(b) of this title at any
time (or at any time after) the Administrator
. makes a finding, disapproval, or determination
under paragraphs (1) through (4), respectively, of
gection 7509(a) of this title in relation to any
plan or plan item (as that term is defined by the
Administrator) required under this chapter,
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with respect to.any portion of the State the Ad-
ministrator determines reasonable and appro-
priate, for the purpose of ensuring that the re-
quiremsnts of this chapter relating to such plan
or plan item are met. The Administrator shall,
by rule, establish criteria for exercising his au-

) ' thority under the previous sentence with respect

to any deficiency referred to in section 7509(a) of
this title to ensure that, during the 24-month pe-
riod following the finding, disapproval, or deter- '
mination referred to in section 7509(a) of this
title, such sanctions are not applied on a state-
wide basis where one or mors political subdivi-

slons covered by the applicable implementation

plan are principally responsible for such defi-
ciency.
(n) Savings clauses
(1) Existing plan provisions
Any provision of any applicable implementa-
tion plan that was approved or promulgated by
the Administrator pursuant to this section as
in ‘effect before November 15, 1990, shall re-
main in effect as part of such applicable im-
plementation plan, except to the extent that a
revision to such provision is approved or pro-
mulgated by the Administrator pursuant to
this chapter.
(2) Attainment dates
For any ares not designated nonattainment,
any plan or plan revision. submitted. or re-
quired to be submitted by a State—

(A) in response to the promulgation or re-
vision of a national primary ambient air
quality standard m effect on November .15,
1990, or-

(B) in response to a finding of substa.ntia.l
inadequacy under subsection (a)(2) of this
section (as in effect immediately before No-
vember 15, 1990),

shall provide for attainment of the national

primary ambient air quality standards within

3 years of November 15, 1990, or within 5 years

of issuance of such finding of substantial inad-
equacy, whichever is later.

(8) Retention of construction moratorium in

certain areas
In the case of an area to which, immediately

before November 15, 1990, the prohibition on

construction or modification of major station-

ary sources prescribed in subsection (a)(2)(T) of

this section (as in effect immediately before

November 15, 1990) applied by virtue of a find-

- ing of the Administrator that the State con-

taining such area had not submitted an imple-

mentation plan meeting the requirements of
section 7502(b)(6) of this title (relating to es-

tablishment of a permit program) (as in effect

immediately before November 15, '1990) or
7502¢a)(1) of this title (to the extent such re-

quiremenbs relate to provision for attainment

of the primary national ambient air quality -
standard for sulfur oxides by December .31,

1982) as in effect immediately before November
15, 1990 no major stationary source of the rel-
evant air pollutant or pollutants shall be con-
structed or modified in such area until the Ad-
ministrator finds that the plan for such area
meets the applicable requirements of section
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7502(c)(5) of this title (relating to permit pro-
grams) or subpart 5 of part D of this sub-
chapter (relating to attainment of the primary
national ambient air quality standard for sul-
fur dioxide), respectively.
(o) Indian tribes : -
-'If an Indian tribe submits an implementation
plan to the Administrator pursuant to section
7601(d) of this title, the plan shall be reviewed in
accordance with the provisions for review set
forth in this section for State plans, except as
otherwise provided by regulation promulgated
pursuant to section 7601(d)(@) of this title. When
such plan becomes effective in accordance with
the regulations promulgated under section
7601(d) of this title, the plan shall become appli~
cable to all areas (except as expressly provided
otherwise in the plan) located within the exte-
rior boundaries of the reservation, notwith-
standing the issuance of any patent and includ-
ing rights-of-way running through the reserva-
- tion. . ' ’
(p) Reports .
Any State shall submit, according to such
schedule as the Administrator may prescribe,
such reports as the Administrator may require
relating to emission reductions, vehicle miles
“traveled, cohgestion levels, and any other infor-
mation the Administrator may deem necessary
to assess the development? effectiveness, need
for revision, or implementation of any plan or
plan revision required under this chapber.

(July 14, 1955, ch. 360, title I, §110, as added Pub.
1, 91-804, §4(a), Dec. 31, 1970, 84 Stat. 1680;
amended Pub. L. 93-319, §4, June 22, 1974, 88 Stat.
256; Pub, L. 95-95, title I, §§107, 108, Aug. 7, 1877,
91 Stat. 691, 693; Pub, L. 95-190, § 14(a)(1)-(6), Nov.
. 18, 1977, 91 Stat, 1399; Pub. L. §7-23, §3, July 17,
1981, 95 Stat. 142; Pub. L. 101-549, title I,
§§101(b)-(d), 102(k), 107(c), 108(d), title IV, §413,
Nov. 15, 1990, 104 Stat. 2404-2908, 2422, 2464, 2466,
2634.) ' .

' REFERENCES IN TEXT

The Energy Supply and Environmental Coordination '

Act of 1974, referred to'in subsec. (a)(3)X(B), is Pub, L.
§3-319, June 22, 1974, 88 Stat. 246, as amendsd, which is
_classified principally to chapter 16C (§791 et seq.) of
~'Title 15, Commerce and Trade. For complete classifica-
tion of this Act to the Code, see Short Title note set
out under section 791 of Title 15 and Tables.

Section 7413 of this title, referred to in subsecs,
© (2)3)O), (B), (DXB), (&)3), and (1), was amended gener-
. ally by Pub. L. 101-549, title VII, §701, Nov. 15, 1990, 104

- Stat. 2672, and, as so amended, subsecs. (d) and (e) of
" .Bection 7413 no longer relates to final compliance or-
ders and steel industry compliance.extension, respec-
tively.

Section 1857c-10 of this title, as in effect before Au-
gust 7, 1977, referred to in subsecs. (1)(5) and (g)(3), was
in the original “'section 119, as in effect before the date
of the enactment of this paragraph’’, meaning section
119 of act July 14, 1855, ch. 360, title I, as added June 22,
1974, Pub, L. 93-319, §3, 88 Stat. 248, (which was classi-
fied to section 1857¢c~10 of this title) as in effect prior to
the enactment of subsecs. (£)(5) and (g)(3) of this section
by Pub. L. 95-95, §107, Aug..7, 1977, 81 Stat, 691, effective
Aug. 7, 1877, Section 112(b)(1) of Pub. L. 95-956 repealed
section 119 of act July 14, 1955, ch, 360, title I, as added
by Pub. L. 93-318, and provided that all references to

430 in original. Probably should be followed by a comma. -
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such section 119 in any subsequent enactment which su-
persedes Pub. L. 93-819 shall be construed to refer to
section 113(d) of the Clean Air Act and to paragraph (5)
thereof in particular which is classified to section
7413(a)(5) of this title. Section 7413 of this title was sub-
sequently amended generally by Pub. L. 101-549, title
VII, §701, Nov. 15, 1990, 104 Stat. 2672, see note above.
Section 117(b) of Pub. L. 95-85 added a new section 119
of act July 14, 1865, which is classified to section 7418 of
this title. -

CODIFICATION
Section was formerly classified to section 1857¢-5 of
this title.
PRIOR PROVISIONS
A prior section 110 of act July 14, 1955, was renum-

bered section 117 by Pub. L. 91-604 and is classified to
seotion 7417 of this title.

AMENDMENTS

1990—Subsec. (a)1). Pub. L. 101-549, §101(d)(8), sub-
stituted '3 years (or such shorter period as the Admin-
istrator may prescribe)” for “nine months" in two

places.’
Subsec. (a)(2). Pub. L, 101-549, §101(b), amended par.

" (2) generally, substituting present provisions for provi-

sions setting the time within which the Adrhinistrator
was to approve or disapprove a plan or portion thereof
and listing the conditions under which the plan or por-
tion thereof was to be approved after reasonable notice

and hearing, : :
Subsec. (a)(8)(A). Pub, L. 101-549, §101(d)1), struck

out subpar, (A) which directed Administrator to ap-

prove any revision of an implementation plan if it met

certain requirements and had been ‘adopted by the

State after reasonable notice and public hearings.

Subses, (@)3XD). Pub, L. 101-548, §101(d)(1), struck .
out subpar. (D) which directed that certain implemen-
tation plans be revised to include comprehensive meas-
ures and requirements. - .

Subsec. (2)(4). Pub. L. 101-549, §101(d)(2), struck out
par, (4) which set forth r_equirementa'for review proce-
dure, s

Subsec. (e)(1).- Pub, L. 101-549, §102(h), amended par,
(1) generally, substituting present provisions for provi-
sions relating to preparation and publication of regula-
tions setting forth an implementation plan, after op-
portunity for a hearing, upon failure of a State to make
required submission or revision.

Subsec. (c)(2)(A). Pub. L, 101-549, §101(A)(3)(A), struck
out subpar. (A) which required a study and report on
necessity of parking surcharge, management of parking
supply, and preferential bus/carpool lane regulations to
achieve and maintain -national primary ambient air
quality standards. .

Subseéc. (c)(2)(C). Pub, L. 101-548, §101(d}3)(B), struck
out subpar. (0) which authorized suspension of certain
regulations and requirements relating to management
of parking supply. ' :

- Subsec. (¢)(4). Pub. L. 101-549, §101(d)(@3)(C), struck out
par. (4) which permitted Governors to temporarily sus-
pend measures in implementation plans relating to ret-
rofits, gas rationing, and reduction of on-street park-
ing. : . : C
Subsec. (c)}5)(B), Pub, L, 101-549, §101(d)(3XD), struck
out “(including the written evidence required by part
D),” after “include comprehensive measures''. )

Subsec. (d). Pub, L. 101-549, §101(d)(4), struck out sub-
sec. (d) which defined an applicable implementation
plan for purposes of this chapter.

Subsec. (). Pub. L. 101-549, §101(d)(5), struck out sub-

sec. (e) which permitted an extension of time for at-
tainment of a national primary ambient air quality
standard. '
. Subsec. (f)(1). Pub, L. 101-549, §412, inserted *‘or of any
requirement under seotion 7651} of this title (concern-
ing excess emissions penalties or offsets)” in subpar.
(A) and in last sentence. o ' ’
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section shall address at least the following
measures; .

" (A) the establishment of clean air cor-
ridors, in which additional restrictions on
increases in emissions may be appropriate to
protect visibility in affected class I areas;

(B) the imposition of the requirements of
part D of this subchapter affecting the con-
struction of new major stationary sources or
major modifications to existing sources in
such clean air corridors specifically includ-

"ing the alternative siting analysis provisions

of section 7503(a)(5) of this title; and
- (C) the promulgation of regulations under
section 7491 of this title to address long

‘range strategies for addressing regional haze

which impairs visibility in affected class I
areas, )

() Duties of Administrator

(1) The Administrator shall, taking into ac- -

count the studies pursuant to subsection (a)(l)
of this section and the reports pursuant to sub-
section (d)(2) of this section and any other rel-
evant information, within eighteen months of
receipt of the report referred to in subsection
(d)(2) of this section, carry out the Administra-

tor's regulatory responsibilities under section.

7491 of this title, including criteria for measur-
ing ‘“‘reasonable progress’ toward the national
goal.

(2) Any regulations promulgated under section
7491 of this title pursuant to this subsection
shall require affected States to revis¢ within 12
months their implementation plans under sec-
tion 7410 of this title to contain such emission
limits, schedules of compliance, and other meas-
ures as may be necessary to carry out regula-
tions promulgated pursuant to this subsection.”.
(f) Grand Canyon visibility transport commission

The Administrator pursuant to subsection
-(e)(1) of this section shall, within 12 months, es-
tablish a visibility transport commission for the
region affecting the visibility of the Grand Can-
yon National Park.

(July 14, 1985, ch. 360, title I, §169B, as ‘added
Pub. L. 101-549, title VIII, §816, Nov, 15, 1990, 104
Stat. 2695.) :

REFERENCES IN TEXT

. The Clean Air Act Amendments of 1990, referied to in

subsec, (b), probably means Pub, L. 101-548, Nov, 15,
1990, 104 Stat. 2399, For complete classification of this
Act to the Cods, see Short Title note set out under sec-

. The Federal Advisory Committee Act, referred to in
subsec. (¢)(4), is Pub, L. 92463, Oct, 6, 1972, 86 Stas. 770,
as amended, which is set out in the Appendix to Title
5, Government Organization and Employees. :

PART D—PLAN REQUIREMENTS FOR
NONATTAINMENT AREAS

SUBPART I~~NONATTAINMENT AREAS IN GENERAL

§ 7601, Definitions

‘For the purpose of this part— .
(1) REASONARLE FURTHER PROGRESS.—The
“term ‘‘reasonable further progress”’ means
" such annual incremental reductions in emis-
sions of the relevant air pollutant as are re-

- USCA Case #10-1105  Document #1307486  Filed: 05/11/2011  Page 17 of 74

quired by this part or may reasonably be re-
quired by the Administrator for the purpose of
ensuring attainment of the applicable national
ambient air quality standard by the applicable
date.

(2) NONATTAINMENT ARBA.—The term ‘‘non-
attainment- area’ means, for any air pollut-
ant, an area which is designated ‘“nonattain-
ment” with respect to that pollutant within
the meaning of section 7407(d) of this title.

(8) The term ‘lowest achievable emission

" rate" means for any source, that rate of emis-

sions which reflects—

(A) the most stringent emission limitation
which is contained in the implementation
plan of any State for such class or category
of source, unless the owner or operator of
the proposed source demonstrates that such
limitations are not achievable, or

(B) the most stringent emission limitation

. which is achieved in practice by such class
or category of source, whichever is more
stringent. .

In no event shall the application of this term
permit a proposed new or modified source to
emit any pollutant in excess of the amount al-
lowable under applicable new source standards
of performance. ' o

(4) The terms ‘‘modifications” and ‘‘modi-
fied” mean the same as the term -‘“‘modifica-
tion' as used in section 7411(a)(4) of this title.

(July 14, 1955, ch, 360, title I, §171, as added Pub..
1. 95-85, title I, §129(b), Aug. 7, 1977, 91 Stat. 745;
amended Pub. L. 101-549, title I, §102(a)(2), Nov.
15, 1990, 104 Stat. 2412.) .
AMENDMENTS
1990—Pub, L. 101-549, §102(a)}(2)(A), struck out “'and

section 7410(a)(2)(1) of this title" after “pt_xrpose of this

part’.
Pare. (1), (2). Pub, L. 101-549, §102(a)(2)(B), (C), amend-
ed pars. (1) and (2) generally. Prior to amendment, pars.

(1) and (2) read as follows: .

(1) The term ‘reasonable further progress’' means an-
nual incremental reductions in emissions of the appli-
cable air pollutant (including substantial reductions in
the early years following approval or promulgation of
plan provisions under this part and section 7410(a)(2X(1)
of this title and regular reductions thersafter) which
are sufficient in the judgment of the Adminlstrator, to
provide for attainment of the applicable national ambi-
ent alr quality standard by the date required in section
7502(a) of this title. .

“(2) The term 'monattalnment area’ means, for any
air pollutant an area which Is shown by monitored date
or which is calculated by air quality modeling (or other

. methods determined by the Administrator to be reli-

able) t0 exceed any national ambient air quality stand-
ard for such pollutant. Such term includes any area
identified under subparagraphs (A) through (0) of sec-
tion T407(d)(1) of this title.”

EFFECTIVE DATE

Part effective Aug. 7, 1977, except as otherwise ex-
pressly provided, see section 406(d) of Pub, L. 95-95, set

" out as an Effective Date of 1977 Amendment note under

gection 7401 of this title. ) )
§7502; Nonattainment plan provisions in general
(a) Classifications and attainment dates

(1) Classifications

(A) On or after the date the Administrator
promulgates the designation of an area as a
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nonattainment. area pursuant to section
7407(d) of this title Wwith respect to any na-
tional ambient air quality standard (or any re-
vised standard, including a revision of any
standard in effect on November 15, 1990), the
Administrator may classify the area for the

.purpose of applying an attainment date pursu-

ant to paragraph (2), and for other purposes. In
determining the appropriate classification, if
any, for a nonattainment area, the Adminis-
trator may consider such factors as the sever-
ity of nonattainment in such area and the
availability and feasibility of the pollution
control measures that the Administrator be-
lisves may be necessary to provide for attain-
ment of such standard in such area.. -
(B) The Administrator shall publish a notice
-in the Federal Register announcing each clas-
sification under subparagraph (A), except the
Administrator shall provide an opportunity
for at least 30 days for written comment. Such
. classification shall not be subject to the provi-
sions of sections 563 through 557 of title 5 (con-
cerning notice and comment) and shall not be
subject to judicial review until the Adminis-
trator takes final action under subsection (k)
or (1) of section 7410 of this title (concerning
action on plan submissions) or section 7509 of
this title (concerning sanctions) with respect
to any plan submissions required by virtue of
such classification. )
(C) This paragraph shall not apply with re-
spect to nonattainment areas for which classi-
-~ fications are specifically provided tvnder other
provisions of this part.
(2) Attainment dates for nonattainment areas

(A) The attainment date for -an area des-
ignated nonattainment with respect to a na-
tional primary ambient air quality standard
shall be the date by which attainment can be
achieved as expeditiously as practicable, but
no later than 5 years from the date such ares
was designated nonattainment under section
7407(d) of this title, except that the Adminis-
trator may extend the attainment date to the
extent the -Administrator determines appro-
‘priate, for a period no greater than 10 years
from the date of designation as nonattain-
ment, considering the severity of nonattain-
ment and the availability and fea.snbxhty of
pollution control measures,

(B) The attainment date for an area des-
ignated nonattainment with respect to a sec-
ondary national ambient air quality standard

shall be the date by which attainment can be

achieved as expeditiously as practicable after
the date such area was designated nonattain-
ment under section 7407(d) of this title.

(C) Upon application by any State, the Ad-
ministrator may extend for 1 additional year
(hereinafter referred to as the ‘‘Extension
Year") the attainment date determined by the
Administrator under subparagraph (A) or (B)
if—

(1) the State has complied with all require-
ments and commitments pertaining to the
ar%a, in the applicable implementatlon plan,
ant

(i1) in accordance with guidance published
by the Administrator, no more than & mini-
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mal number of exceedances of the relevant
national ambient air quality standard has
occurred in the area in the year preceding
the Extension Year.

No.more than 2 one-year extensions may be is-

sued under this subparagraph for a smgle non-

atta.inment area. .
(D) This paragraph shall not apply with re-

spect to nonattainment areas for which at-

tainment dates are specifically provided under

other provisions of this part.

(b) Schedule for plan submissions

At the time the Administrator promulgates '
the designation of an area as nonattainment
with respect t0 a national ambient air quality
standard under section 7407(d) of this title, the .
Administrator shall establish a schedule accord-
ing to which the State containing such area
shall submit a plan or plan revision (including .
the plan items) meeting the applicable require-
ments of subsection (¢) of this section and sec-
tion 7410(a)2) of this title. Such schedule shall
at a minimum, include a date or dates, extend-
ing no later than 3 years from the date of the
nonattainment designation, for the submission
of 'a plan or plan revision (including the plan
items) meeting the applicable requirements of
subsection (c¢) of this section and section
7410(a)(2) of this title.

(c) Nonattainment plan provisions.

- The plan provisions (including plan items) re-
quired to be submitted under this part shall
comply with each of the following:
(1) In general
Such plan provisions shall provide for the
implementation of all reasonably available
control measures as expeditiously as prac-
ticable (including such reductions in emissions
from existing sources in the area as may be
obtained through the adoption, at a minimum,
of reasonably available control technology)
and shall provide for attainment of the na-
tional primary ambient air quality standards.
(2) RFP
Such plan provisions shall require reason-
able further progress. .
(8) Inventory
Such plan provisions shall include a compre-
hensxve. accurate, current inventory of actual
emissions from all sources of the relevant pol-
lutant or pollutants- in such area, including
such periodic revisions as the Administrator
may determine necessary to assure that the
requirements of this part are met.
(4) Identification and quantification

Such plan provisions shall expressly identify
and quantify the emissions, if any, of any such
pollutant or pollutants which will be allowed,
in accordance with section 7503(a)(1)(B).of this
title, from the construction and operation of
major new or modified stationary sources in
each such area. The plan shall demonstrate to

‘the satisfaction of the Administrator that the
emissions guantified for this purpose will be
consistent with the achievement of reasonable
further progress and will not interfere with at-
tainment of the applicable national ambient
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air quality standard by the applicable attain-

ment date.

(5) Permits for new and modified major sta-
tionary sources .

Such plan provisions shall require permits
for the construction and operation of new or
modified major stationary sources anywhere

. in the nonattainment area, in accordance with
section 7503 of this title. .
(6) Other measures ) .

. Such plan provisions shall include enforce-
able emission limitations, and such other con-

trol measures, means or techniques (including
economic incentives such as fees, marketable

. permits, and auctions of emission rights), as
well as schedules and timsetables for compli-
ance, as may bhe necessary or appropriate to

provide for attainment of such standard in -

such area by the applicable attainment date
specified in this part. )
(7) Compliance with section 7410(a)(2)

Such plan provisions shall also meet the ap-

plicable provisions of section T410(a)2) of this _

- title. :
(8) Equivalent techniques ’
. Upon application by any State, the Adminis-
trator may allow the use of equivalent model-
ing, emission inventory, and planning proce-
dures, unless the Administrator determines
that the proposed techniques are, in the aggre-
gate, less effective than the methods specified
by the Administrator,
(9) Contingency measures )

- Such plan shall provide for the implementa-
tion of specific measures to be undertaken if
the area fails to make reasonable further
progress, or 1o attain the national primary
ambient air quality standard by the attain-
ment date applicable under this part. Such
measures shall be included in the plan revision
as contingency measures to take effect in any
such case without further action by the State
or the Administrator. '

(d) Plan revisions required in response to find-

ing of plan inadequacy i
Any plan revision for a nonattainment area
which is required to be submitted in response to

a finding by the Administrator pursuant to sec-

tion 7410(k)(5) of this title (relating to calls for

plan revisions) must correct the plan deficiency
{or deficiencies) specified by the Administrator
and meet all other applicable plan requirements
‘of section 7410 of this title and this part. The
- Administrator may reasonably adjust the dates
otherwise applicable under such requirements to
such revision (except for attainment dates that
have not yet elapsed), to the extent necessary to
achieve a consistent application of such require-
ments. In order to facilitate submittal by the
States of adequate and approvable plans consist-
ent with the applicable requirements of this
chapter, the Administrator shall, as appropriate
and from time to time, issue written guidelines,
interpretations, and information to the States
which shall be available to the public, taking
into consideration any such guidelines, interpre-
tations, or information provided before Novem-
ber 15, 1890,

‘TITLE 42—THE PUBLIC HEALTH AND WELFARE
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(e) Future modification of standard

If the -Administrator relaxes & national pri-
mary ambient air quality standard after Novem-
ber 15, 1990, the Administrator shall, within 12
months after the relaxation, promulgate re-
quirements applicable to all areas which have
not attained that standard ag of the date of such
relaxation. Such requirements shall provide for
controls which are not less stringent than the
controls applicable to areas designated non-
attainment before such relaxation. ’

(July 14, 1955, ch. 360, title I, §172, as added Pub,
L. 95-95, title I, §129(b), Aug. 7, 1977, 91 Stat. 746,
amended Pub. L. 85-190, §14(a)(55), (56), Nov. 16,
1977, 91 Stat. 1402; Pub: L. 101-549, title I, §102(b),
Nov. 15, 1990, 104 Stat. 2412.), ’

AMENDMENTS

1890—Pub, L. 101-548 amended section generally, sub-
gtituting present provisions for provisions which relat-
ed to: in subsec, (a), expeditious attainment of national
ambient air quality standards; in subsec. (b), requisite
provisions of plan; and In subsec, (¢), attainment of ap-
plicable standard not later than July 1, 1987. ~

19T7—Subsec. (b)4). Pub. L. 95-190, §14(a)55), sub-
stituted “‘subsection (a) of this section' for “‘paragraph
@O, .

Subsec. (c). Pub. L. 95-190, § 14(a)(56), substituted ‘‘De-
cember 31" for “July ', . .

NONATTAINMENT AREAS

Section 129(a) of Pub. L. 95-98, as amended by Pub. L.-
95-180, §14(b)(2), (3), Nov. 18, 1977, 81 Stat. 1404, provided
that: .

*(1) Before July 1, 1979, the interpretative regulation

of the Administrator of the Environmental Protection

Agency published in 41 Federal Register 55524-30, De-

cember 21, 1976, as may be modified by rule of the Ad-
ministrator, shall apply except that the baseline to be
used for determination of appropriate emission offsets
under such regulation shall be the applicable imple-
mentation plan of the State in effect at the time of ap-
plication for a permit by a proposed major stationary .
source (within the meaning of section 302 of the Clean

Air Act) [section 7602 of this title).

«(2) Before July 1, 1979, the requirements of the regu-
lation referred to in paragraph (1) shall be waived by
the Administrator with respect to any pollutant if he
determines that the State has— : .

“(A) an inventory of emissions of the applicable
pollutant for each nonattainment area (as defined in
section 171 of the Clean Air Act [section 7501 of this
title)) that identifies the type, quantity, and source
of such pollutant so as to provide information suffi-
cient to demonstrate that the requirements of sub-
paragraph () are being met;

“(B) an enforceable permit program which—

“(1) requires new or modified major stationary

" sources to meet emission limitations at least as

stringent as required under the permit require-
ments referred to in paragraphs (2) and (3) of sec-
tion 173 of the Clean Afr Act [section 7503 of this
title] (relating to lowest achievable -emission rate
and compliance by other sources) and which assures
compliance with the annual reduction requirements
of subparagraph (C); and

~ (ii) requires existing sources to achieve such re- .

duction in emissions in the area as may be obtained

through the adoption, at a minimum of reasonably
available control technology, and

“(C) a program which requires reductions in total
allowable emissions in the area prior to July 1, 1979,
30 as to provide for the same level of emission reduc-
tion as would result from the application of the regu-
lation referred to in paragraph 1.

The Administrator shall terminate such waiver if in his
judgment the reduction in emissions actually being at-
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foregoing. During such period and consistent with the
preceding sentence, the issuance of a permit (including
required offsets) under section 173 of such Act [this sec-
tion] for the construction or modification of & source in
a nonattainment area shall not be denied solely or par-

tially by reason of the reference contained in section

171(1) of such Act [section 7501(1) of this title] to the ap-
plicable date established in seotion 172(a) [Bection

7502(a) of this title). This subsection [probably means -

the first 3 sentences of this note) shall not apply {0 any
restriction or prohibition in effect under sections
110(a)(2)(X), 173(4), 176(a), 176(b), or 316 of such Act prior
to the enactment of this section [Dec. 22, 19871, Prior to
August 31, 1988, the Administrator of the Environ-
mental Protection Agency shall evaluate air quality
data and make determinations with respect to which
areas throughout the nation have attained, or falled to
attain, sither or both of the national primeary ambient
alr qualify standards referred to in subsection (a)
{probably means the first 3 sentences of this note] and

. shall take appropriate steps to designate those areas
failing to attain sither or both of such standards as
nonattainment areas within the meaning of part D of
title I of the Clean Alr Act." o

§7504. Planning procedures

(a) In general

For any ozone, carbon monoxide, or PM-10
nonattainment area, the State containing such

area and elected officials of affected local gov- -

ernments shall, before the date required for sub-
mittal of the inventory described under sections
7511a(a)(1) and 7512a(a)(1) of this title, jointly re-
view and update as necessary the planning pro-
cedures adopted pursuant to this subsection as
in effect immediately before November 15, 1980,
or develop new planning procedures pursuant to
this subsection, as appropriate. In preparing
such procedures the State and local elected offi-
cials shall determine which elements of a re-
vised implementation plan will be developed,
adopted, and implemented (through means in-
cluding enforcement) by the State and which by
local governments or regional agencies, or any
“combination of local governments, regional
agencies, or the State. The implementation plan
required by this part shall be prepared by an or-
ganization certified by the State, in consulta-
tion with.elected officials of local governments
‘and-in accordance with the determination under
the second sentence of this subsection. Such or-
ganization shall include elected officials of local
governments in the affected area, and represent-
atives of the State air quality planning agency,
the State transportation planning agency, the
metropolitan planning organization designated

" to conduct the continuing, cooperative and com- .

prehensive trahsportation planning process for
the ares under section 134 of title 23, the organi-
zation responsible for the air quality mainte-
nance planning process under regulations imple-
menting this chapter, and any other organiza-
tion with responsibilities for developing, sub-
mitting, or implementing the plan required by
this part. Such organization may be one that
carried out these funétions before November 15,
1990. : :
(b) Coordination

The preparation of implementation plan provi-
sions and subsequent plan revisions under the
continiing transportation-air quality planning
process described in section 7408(e) of this title
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shall be coordinated with the continuing, coop-
erative and comprehensive transportation plan-
ning process required under section 134 of title
23, and such planning processes shall take into
account the requirements of this part. -

(e) Joint planning )

-In the case of & nonattainment area that is in-
cluded within more than one State, the affected
States may jointly, through interstate compact
or otherwise, undertake and implement all or.
part of the planning procedures described in this
section. '

(July 14, 1955, ch. 360, title I, §174, as added Pub.
L. 95-95, title I, §129(b), Aug. 7, 1977, 91 Stat. 748;
amended Pub. L. 101-549, title I, §102(d), Nov. 15,
1990, 104 Stat. 2417.) . . .

AMENDMENTS

1990—Pub. L. 101-548 amended section generally, sub-
stituting present provisions for provisions which relat-
ed to: in subsec. (a), preparation of implementation
plan by designated organization; and in subsec. (b), co-
ordination of plan preparation.

§ 7505, Environmental Protection Agency grants

(a) Plan revision development costs

The Administrator shall make grants to any
organization of local elected officials with
transportation or air quality maintenance plan-
ning responsibilities recognized by the State
under section 7504(a) of this title for payment of
the reasonable costs of developing a plan revi-
sion under this part.

" (b) Uses of grant funds -

The amount granted to any organization
under subsection (a) of this section shall be 100
percent of any additional costs of developing .a
plan revision under this part for the first two
fiscal years following receipt of the grant under
this paragraph, and shall supplement any funds

‘available under Federal law to such organiza-

tion for transportation or air guality mainte- -
nance planning. Grants under this section shall
not be used for construction.

(July 14, 1955, ch, 360, title I, §175, as added Pub.
L. 95-95, title 1, §129(b), Aug. 7, 1977, 61 Stat. 749.)

§ 7505a. Maintenance plans

(a) Plan revision . .

Each State which submits a request under sec-
tion 7407(d) of this title for redesignation of a
nonattainment area for any air pollutant as an
area which has attained the national primary
ambient air quality standard for that air pollut-
ant shall also submit a revision of the applicable
State implementation plan to provide for the
maintenance of the national primary ambient
air quality standard for such air pollutant in the
area concerned for at least 10 years after the re-
designation:. The plan shall contain such addi-
tional measures, if any, as may be necessary to
ensure such maintenance,
(b) Subsequent plan revisions

8 years after redesignation of any area as an
attainment area under section 7407(d) of this

title, the State shall submit to the Adminis-
trator an additional revision of the applicab}e
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State implementation plan for mainté,:lning the

national primary ambient air quality standard.

for 10 years after the expiration of the 10-year
' Eieriod referred to in subsection (a) of this sec-
on. :
(¢)  Nonattainment requirements applicable
pending plan approval :

Until such plan revision is approved and an
area is redesignated as attainment for any area
designated as a nonattainment area, the re-
Quirements of this part shall continue in force

- and effect with respect to such area.
(d) Contingency provisions

Each plan revision submitted under this sec- -

tion shall contain such contingency provisions
as the Administrator deems necessary to assure
that the State will promptly correct any viola-
tion of the standard which occurs after the re-

©  designation of the area as an attainment area.

"Such provisions shall include a requirement
that the State will implement all measures with
respect to the control of the air pollutant con-
cerned which were contained in the State imple-
mentation plan for the area befors redesignation
of the area as an attainment area. The failure of

-any area redesignated as an attainment area to

~ maintain the national ambient air quality

standard concerned shall not result in a require-
ment that the State revise its State implemen-
tation plan unless the Administrator, in the Ad-
ministrator's discretion, requires the State to
submit a revised State implementation plan.

(July 14, 1955, ch. 360, title I, §175A, as added ‘
Pub. L. 101-549, title I, §102(e), Nov. 15, 1950, 104

Stat. 2418.)

§7506, Limitations on certain Federal assistance

(a), (b) Repealed. Pub. L. 101-549, title I, §110(4),
Nov. 15, 1990, 104 Stat. 2470

- (¢) Activities not conforming to approved or pro-
“ mulgated plans ] S

(1) No department, agency, or instrurhentality

of the Federal Government shall engage in, sup-

port in any way or provide financial assistance

for, license or permit, or approve, any activity
which does not conform to an implementation
plan after it has been approved or promulgated
under section 7410.of this title. No metropolitan
planning organization designated under section
134 of title 23, shall give its approval to any
project, program, or plan which does not con-
form to an implementation plan approved or
promulgated under section 7410.of this title. The
assurance of conformity tq such an implementa-

tion -plan shall be an affirmative responsibility.

of the head of such department, agency, or in-
strumentality. Conformity to an implementa-
tion plan means— o
- (A) conformity to an implementation plan's
purpose of eliminating or reducing the sever-
ity and number of violations of the national
ambient air quality standards and achisving
expeditious attainment of such standards; and
(B) that such activities will not— ,
" (1) cause or contribute to any new viola-
tion of any standard in any area; i
(i1) increase the frequency or severity of
any existing violation of any standard in
any area; or - ) .
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(1i1) delay timely attainment of any stand-
ard or any required interim emission reduc-
tions or other milestones in any area.

The determination of conformity shall be based
on the most recent estimates of emissions, and
such estimates shall be determined irom the
most recent population, employment, travel and
congestion estimates as determined by the met-
ropolitan planning organization or other agency
authorized to make such estimates. .

(2) Any transportation plan or program devel--
oped pursuant to title 23 or chapter 53 of title 48
shall implement the transportation provisions
of any applicable implementation plan approved
under this chapter applicable to all or part of
the area covered by such transportation plan or
program. No Federal agency may approve, ac-
cept or fund any transportation plan, program
or project unless such plan, program or project
has been found to conform to any applicable im-
plementation plan in effect under this chapter..

-In particular—

(A) no transportation plan or transportation
improvement program may be adopted by a
metropolitan planning
ignated under title 28 or chapter 53 of title 49,
or be found to be in conformity by a metro--
politan planning organization until a {inal de-
termination has been made that emissions ex-
pected from implementation of such plans and
programs are consistent with estimates of
emissions from motor vehicles and necessary
emissions reductions contained. in the applica-
ble implementation plan, and that the plan or
program will conform to the requirements of
paragraph (1)(B); i
~ (B) no metropolitan planiing organization
or other recipient of funds under title 23 or
chapter 53 of title 49 shall adopt or approve a

_transportation improvement program of
projects until it determines that such program
provides for timely implementation of trans-
portation control measures consistent with
schedules included in the applicable imple-
mentation plan;

(C)-a transportation project may be adopted
.or approved by a metropolitan planning orga-
‘nization or any recipient of funds designated
under title 23 or chapter 53 of title 49, or found
in conformity by - metropolitan planning or-
ganization or approved, accepted,.or funded by
the Department of Transportation only if it
meets either the requirements of subpara-
‘graph (D) or the following requirements—

(1) such a project comes from a conforming
plan and program; ' .

(1) the design: concept and scope of such
project have not changed significantly since
the conformity finding regarding the plan
and program from which the project derived;
and .

(iii) the design concept and scope of such

project at the time of the conformity deter-
mination for the program was adequate to
determine emissions.

(D) Any project not referred to in subpara-
graph (C) shall be treated as conforming to the
applicable .implementation plan only if it is
demonstrated that the projected emissions
from such project, when considered together
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* with emissions projected for the conforming

transportation plans and programs within the
nonattainment area, do not cause such plans
and programs to exceed the emission reduc-
tion projections and schedules assigned to
such plans and programs in the applicable im-
plementation plan. . : .

" (BY The appropriate metropolitan planning
organization shall redetermine conformity of
existing transportation plans and programs
not later than 2 years after the date on which

the Administrator— .

(1) finds a motor vehicle emissions budget
to be adequate in accordance with section
1 93.118(e)(4) of title 40, Code of Federal Regu-
lations (as in effect on. October 1, 2004);

(i1) approves an implementation plan that
establishes a motor vehicle emissions budget
.if that budget has not yet been determined
to be adequate in accordance with clause (1);

or’ .

(iil) promulgates an implementation plan
that establishes or revises a motor vehicle
emissions budget.

* (8) Until such time as the implementation
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currence of the Secretary of Transportation,
shall promulgate, and periodically update, ori-
teria and procedures for demonstrating and as-
suring conformity in the case of transpor-
tation plans, programs, and projects.

(C) CIviL ACTION TO COMPEL PROMULGATION.—
A civil action may be brought against the Ad-
ministrator and the Secretary of Transpor-
tation under section 7604 of this title to com-
pel promulgation of such criteria and proce-
dures and the Federal district court shall have
jurisdiction to order such promulgation.

(D) The procedures and criteria shall, at a
minimum— :

(i) address the consultation procedures to
be undertaken by metropolitan planning or-
ganizations and the Secretary of Transpor-
tation with State and local air quality agen-
cies and State departments of transpor-
tation before such organizations and the
Secretary make conformity determinations; -

(ii) address the appropriate frequency for
making conformity determinations, but the
frequency for making conformity determina-
tions on updated transportation plans and

programs shall be every 4 years, except in a-
case in which— ) :
(I) the metropolitan planning organiza-

plan revision referred to in paragraph (4)(C)! is
approved, conformity of such plans, programs,
and projects will be demonstrated if—

(A) the transportation plans and programs—
(1) are consistent with the most recent es-
timates of mobile source emissions;
(i1) provide for the expeditious implemen-
. tation of transportation control measures in
the applicable implementation plan; and
(iii) with respect to ozone and carbon mon-

" oxide nonattainment areas, contribute to’

annual emissions reductions consistent with
sections 751la(b)(1) and T7612a(aX7) of this
. title; and

(B) the tra.nspérba,tion projects—

(i) come from a conforming transportation-

plan and program as defined in subparagraph
(A) or for 12 months after November 15, 1980,
from a transportation program found to con-
form within 8 years prior to November 15,
1990; and )

(ii) in carbon monoxide nonattainment
areas, eliminate or reduce the severity and
number of violations of the carbon monoxide
standards in the area substantially affected
by the project,

With regard to subparagraph (B)(ii), such de-
termination may be made as part of either the
_conformity determination”for the transpor-
tation program or for the individual project
taken as a whole during the environmental re-
view phase of project.development. ’

(4) CRITERIA AND PROCEDURES FOR DETERMINING
CONFORMITY.— : o
~ (A) IN GENERAL.—The Administrator shall
promulgate, and periodically update, criteria
and procedurss for determining conformity
(except in the case of transportation plans,
programs, and projects) of, and for keeping the
Administrator informed about, the activities
.. referred to in paragraph (1).
- (B) TRANSPORTATION PLANS, PROGRAMS, AND

PROJECTS —The Administrator, with the con-

13ee References in Text note below.

tion elects to update a transportation plan

or program more frequently; or .

(II) the metropolitan planning organiza-

" tion is required to determine conformity
in accordance with paragraph (2)}(E); and

(i11) address how conformity determina-
tions will be made with respect to mainte-
nance plans. . : :

(E) INOLUSION OF CRITERIA AND PROCEDURES
IN SIP.—Not later than 2 years after August 10,
2005, the procedures under subparagraph (A)
shall include a requirement that each State
include in ‘the State implementation plan cri-
teria and procedures for consultation required

" by subparagraph (D)(i), and enforcement and

enforceability (pursuant to sections 93.125(c)
and 93.122(a)(4)(1i) of title 40, Code of Federal
Regulations) in accordance with the Adminis-
trator's criteria and procedures for consulta-
tion, enforcement arnd enforceability.

(¥) Compliance with the rules of the Admin-
istrator for determining the conformity of
transportation plans, programs, and projects
funded or approved under title 23 or chapter 53

"of title 49 to State or Federal implementation

plans shall not be required for traffic signal

" synchronization projects prior to the funding,

approval or implementation of such projects.
The supporting regional emissions analysis for
any conformity determination made with re-
spect to a transportation plan, program, or
project shall consider the effect on emissions
of any such project funded, approved, or imple-
mented prior to the conformity determina-
tion. .

(5) APPLICABILITY—This subsection shall

apply only with respect to—

(A) a nonattainment area and each pollutant

- for which the area is designated as a non-

attainment area; and
(B) an area that was designated as a non-
attainment area but that was later redesig-
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nated by the Administrator as an attainment
area and that is required to develop a mainte-
nance plan under section 7505a of this title
with respect to the specific pollutant for
which the area was designated nonattainment.

- (6) Notwithstanding paragraph 52 this sub-
section shall not apply with respect to an area
designated nonattainment under - section
7407(d)(1) of this title until 1 year after that area
. is first designated nonattainment for a specific
national ambient air quality standard. This
paragraph only applies with respect to the na-
tional ambient air quality standard for which an
area is newly designated nonattainment and
does not affect the area's requirements with re-
spect to all other national ambient air quality
standards for which the area is designated non-

attainment or has been redesignated from non-’

attainment to attainment with a maintenance
plan pursuant to section 7505a! of this title (in-
cluding any pre-existing natjonal ambient air
quality standard for a pollutant for which a new
or revised standard has been issued).
(7) CONFORMITY HORIZON FOR TRANSPORTATION
PLANS — )
© (A) IN GENERAL.—Each conformity deter-
mination required under this section for a
transportation plan under section 134(1) of
title 23 or section 5303(1) of title 49 shall re-
quire a demonstration of conformity for the
period ending on either the final year of the
transportation plan, or at the election of the
metropolitan planning organization, after con-
sultation with the air pollution control agen-
cy and solicitation of public comments and
consideration of such comments, the longest
of the following periods: .
- (1) The first 10-year period of any such
transportation plan.
(ii) The latest year in the implementation

" plan applicable to the area that contains a -

motor vehicle emission budget.
(iii) The year after the completion date of
a regionally significant project if the project
is included in. the transportation improve-
ment program or the project requires ap-
proval before the subsequent conformity de-
. termination, - .

(BY REGIONAL EMISSIONS ANALYSIS.—The con-
formity . determination shall be accompanied
by a regional emissions analysis for the last
year of the transportation plan and for any
year shown to exceed emission budgets by a
prior analysis, if such year extends beyond the
applicable period as determined under sub-

" paragraph (A). .
(C) EXCEPTION,—In any case in which an area

has a revision to an. implementation plan

under -section 7505a(b) of this title and the Ad-
ministrator has found thes motor - vehicles
emissions budgets from that revision to be
adeqhate in  accordance with section
93.118(e)(4) of title 40, Code of Federal Regula-
tions (as in effect on October 1, 2004), or has
‘approved the revision, the demonstration of
conformity at the election of the metropolitan
planning organization, after consultation with
the air pollution control agency and solicita-

280 in origin_a.,l. Probably should be “paragraph (5).".

tion of public comments and consideration of .
such comments, shall be required to extend
only through the last year of the implementa-
tion plan required under section 7505a(b) of
this title. .

(D) EFFECT OF ELECTION.—ANy election by a
metropolitan planning organization under this
paragraph shall continue in effect until the
metropolitan planning organization elects

otherwise.
(E) AIR POLLUTION CONTROL AGENCY DE-

FINED.—In this paragraph, the term *‘air pollu-
tion contral agency' means an air pollution
control agency (as defined in section 7602(b) of
this title) that is responsible for developing
plans or controlling air pollution within the
area covered by a transportation plan.

(8) SUBSTITUTION OF TRANSPORTATION CONTROL

MEASURES.— :

(A) IN GENERAL.—Transportation control
meagures that are specified in an implementa-
tion plan may be replaced or added to the im-
plementation plan with alternate or addi-
tional transportation control measures— .

@) if the substitute measures achieve
equivalent or greater emissions reductions
than the control measure to be replaced, as
demonstrated with an emissions impact
analysis that is consistent with the current
methodology used for evaluating the re-
placed control measure in the implementa-

tion plan, . .

(i1) if the substitute control measures are

implemented— ) .

(I) in accordance with a schedule that is
consistent with the schedule provided for
control measures in the implementation
. plan; or o :
_.(XI) if the implementation plan date for
implementation of the control measure to
be replaced has passed, as soon as prac-
ticable after the implementation plan date
but not later than the date on which emis-
sion reductions are necessary to achieve

- the purpose of the implementation plan; -

(i1i) if the substitute and additional con--
trol measures are accompanied with evi-
dence of adequate personnel and funding and
authority under State or local law to imple-
ment, monitor, and ‘enforce the control
measures, : .

. (iv) if the substitute and additional con-
trol measures were developed through a col-
laborative process that included—

(I) participation by representatives of all
affected jurisdictions (including local air
- pollution control agencies, the State air
. pollution control agency, and State and
- local transportation agencies);
(1) consultation with the Administrator;
and
(III) reasonable public notice and oppor-
tunity for comment; and :

(v) if the metropolitan planning organiza-
tion, State air pollution control agency, and

_the Administrator concur with the equiva-
lency of the substitute or additional control
measures. '

(B) ADOPTION.—(1) Concurrence by the met-
ropolitan planning organization, State air pol-
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lution control agency and the Administrator
as required by subparagraph (A)(v) shall con-
stitute adoption of the substitute or addi-
tional control measures so long as the require-
ments of subparagraphs (A)1), (A)(E), (A)iil)
and (A)(iv) are met.

(i) Once adopted, the substitute-or addi-
tional control measures become, by operation
of law, part of the State implementation plan
and become federally enforceable,

(iii) Within 90 days of its concurrence under .

subparagraph (AXv), the State air pollution
control agency shall submit the substitute or
additional control measure to the Adminis-
trator for incorporation in the codification of
the applicable ~ implementation plan,
Nothwithstanding® any other provision of this
chapter, no additional State process shall be
necessary to support such revision to the ap-
plicable plan.

(C) NO REQUIREMENT FOR EXPRESS PERMIS-

sIoN.—The substitution or addition of a trans-
portation control measure in accordance with
this paragraph and the funding or approval of

such a control measure shall not be contingent

on the existence of any provision in the appli-
. cable implementation plan that expressly per-
mits such a substitution or addition. -

(D) NO REQUIREMENT FOR NEW CONFORMITY
DETERMINATION.—The substitution or addition
of a transportation control measure in accord-
ance with this paragraph shall not require—

(1) a new conformity determination for the
transportation plan; or
(ii) a revision of the implementatior plan.

(B) CONTINUATION OF CONTROL MEASURE BEING
REPLACED.—A control measurs that is being
replaced by a substitute control measure
under this paragraph shall remain in effect
until the substitute control measure is adopt-
ed by the State pursuant to subparagraph (B).

(F) EFFECT OF ADOPTION.—Adoption of a sub-
stitute control measure shall constitute re-
scission of the previously applicable control
measure. -

(9) LAPSE OF CONFORMITY.—If & conformity de-

‘termination required under this subsection for a.

‘transportation plan under section 134(i) of title
23 or section 5303(i) of title 49 or a transpor-
- tation improvement program under section
134(j) of such title 23 or under section 5303(j) of
such title 49 is not made by the applicable dead-~
line and such failure is not corrected by addi-

“tional measures to either reduce motor vehicle -

emissions sufficient to demonstrate compliance
with the requirements of this subsection within
12 months after such deadline or other measures
‘sufficient to correct such failures, the transpor-
-~ tation plan shall lapse. }

(10) LAPSE~In this subsection, the ‘term
“lapse’” means that the conformity determina-
tion for a transportation plan or transportation
improvement program has expired, and thus
there is no currently conforming transportation
plan or transportation improvement program,
{d) Priority of achieving and maintaining na-

tional primary ambient air quality standards

‘Each department, agency, or instrumentality
of the Federal Government having authority to

350 in original. Probably should be “Notwithstanding"'.
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conduct or support any program with air-quality
related transportation consequences shall give
priority in the exercise of such authority, con-
sistent with statutory requirements for alloca-
tion among States or -other jurisdictions, to the

" implementation of those portions of plans pre-

pared under this section to achieve and main-
tain the national primary ambient air-quality
standard. This paragraph extends to, but is ndt
limited to, authority exercised under chapter 53
of title 49, title 23, and the Housing and Urban
Development Act. .

(July 14, 1955, ch. 360, title I, §176, as added Pub.
L. 95-95, title I, §129(b), Aug. 7, 1977, 91 Stat. 749;
amended Pub. L. 95-190, §14(a)(69), Nov. 16, 1877,
91 Stat. 1403; Pub. L. 101-548, title I, §§101(D),
110(4), Nov. 15, 1990, 104 Stat. 2408, 2470; Pub. L.
104-59, title ITI, §305(b), Nov, 28, 1995, 109 Stat.
580; Pub. L. 104-260, §1, Oct, 9, 1996, 110 Stat, 8175;
Pub. L. 106-377, §1(a)(1) [title III}, Oct. 27, 2000,
114 Stat. 1441, 1441A—44; Pub. L, 109-59, title VI,
§6011(a)—(f), Aug. 10, 2005, 119 Stat. 1878-1881.)

REFERENCES IN TEXT
Paragraph (4) of subsec. (c¢), referred to in subsec.

" (e)(B), was amended by Pub. L. 109-59, title VI, §6011(f),

Aug. 10, 2005, 119 Stat. 1881, to redesignate subpar. (C)
as (B), strike it out, and add new subpars. (C) and (E).
See 2005 Amendment notes below.

Section 75052 of this title, referred to in subsec, (c)(6),
was in the original ‘‘section 175(A)" and was translated
as reading “'section 175A", meaning section 175A of act
July 14, 1955, which is classified to section 7505a of this
title, to reflect the probable intent of Congress,

The Housing and Urban Development Act, referred to
in subsec. (d), may be the name for a series of acts shar-
ing the same name but enacted in different years by
Pub. L. 89-117, Aug. 10, 1965, 79 Stat. 451; Pub. L. 90-448,

Aug. 1, 1968, 82 Stat. 476; Pub. L. 91-152, Dec. 24, 1960, 83

Stat, 379; and Pub, L. 91-609, Dec. 31, 1970, 84 Stat, 1770,
respectively. For complete classification of these Acts
to the Code, ses Short Titlé notes set out under section
1701 -of Title 12, Banks and Banking, and Tables.

- CODIFICATION

In subsecs. (¢)(2) and (d), “chapter 53 of title 49 sub-
stituted for ‘‘the Urban Mass Transportation Act [40 -

 App. U.S.C. 1601 &t seq.)”” and in subsec. (0)(4)(F) sub-

stituted for ‘“Federal Transit Act” on authority of Pub,
L. 103-272, §6(b), July 5, 1994, 108 Stat. 1378 (the first
section of which enacted subtitles II, I, and V to X of
Title 49, Transportation), and of Pub. L. 102-240, title
111, §3003(b), Dec. 18, 1991, 105 Stat. 2088, which provided
that references in laws to the Urban Mass Transpor-
tation Act of 1964 be deemed to be references to the

" Federal Transit Act.

AMENDMENTS

2005—Subsec. (¢)2XE). Pub, L., 109-69, §6011(a), added
subpar. (BE),

Subsec. (c)(4). Pub. L. 109-59, §6011(f)(1)—3), inserted
par, (4) and subpar. (A) headings, in first sentence sub-
stituted *‘The Administrator shall promulgate, and pe-

riodically update,” for *No later than one year after

November 15, 1690, the Administrator shall promul-
gate", designated second sentence as subpar. (B), in-
serted heading, substituted *“The Administrator, with
the conourrence of the Secretary of Transportation,
shall promulgate, and periodically update,” for “No
later than one year after November 15, 1990, the Admin-
istrator, with the concurrence of .the Secretary of

‘Transportation, shall promulgate', designated third

sentence as subpar. (C), inserted heading, substituted -

~wA clvil action™ for “A suit”, and redesignated former

subpars. (B) to (D) as (D) to (F), respectively.
Subseo. (0)(4)XB)(il). Pub. L, 109-59, §6011(b), amended
ol. (ii) generally. Prior to amendment, cl. (i) read as
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constitute final agency action within the mean-
ing of section 7607(b) of this title,

(July 14, 1955, ch. 360, title I, §176A, as added
Pub. L. 101-549, title I, §102(f)(1), Nov. 15, 1990,
104 Stat, 2418.) )

. _ REFERENCES IN TEXT

The Federal Advisory Committee Act, referred to in

subsec, (b)(2), is Pub. L. 92463, Oct. 6, 1972, 86 Stat, 770, -

ag amended, which is set out in the Appendix to Title
5, Government Organization and Employees,

§7507. New motor vehicle emission standards in
nonattainment areas

Notwithstanding section 7548(a) of this title,
any State which has plan provisions approved
under this part may adopt and enforce for any
model year standards relating to control of
~emissions from new motor vehicles or new

motor vehicle engines and take such other ac-’
tions as are referred to in section 7543(a) of this’

title respecting such vehicles if—

(1) such standards are identical to the Cali-
fornia standards for which & waiver has been
granted for such model year, and '

(2) California, and such State adopt such
standards at least two years before commence-
ment of such model year (as determined by
regulations of the Administrator). :

Nothing in this section or in suﬁchapter I of
this chapter shall be construed as authorizing

" . any such State to prohibit or limit, directly or

indirectly, the manufacture or sale of a new
motor vehicle or motor vehicle engine that is
certified in California as meeting California
stendards, or to take any action of any kind to
create, or have the effect of creating, a motor
vehicle or motor vehicle engine different than a
motor vehicle or engine certified in. California
under California standards (a ‘‘third vehicle'") or
otherwise create such a ‘“third vehicle’.

(July 14, 1955, ch. 360, title I, §177, as added Pub.
L. 95-95, title I, §129(b), Aug. 7, 1977, 91 Stat. 750;
amendsd Pub, L. 101-549, title II, §232, Nov. 15,
1990, 104 Stat. 2529.) .

AMBNDMENTS

: 1990-~Pub. L, 101-549 added sentence at end prohibit-
ing States from limiting or prohibiting sale or manu-

facture of new vehicles or engines certified in Califor- -

nia as having met California standards and from taking
any actions where effect of those actions would be to
create a ‘'third vehicle", : :

§7508. Guidance documents '

The Administrator shall issue guidance docu-
ments: under section 7408 of this title for pur-
poses of assisting States in implementing re-
quirements of this part respecting the lowest
achievable emission rate. Such a document shall
be published not later than nine months after
August 7, 1977, and shall be revised at- least
every two years thereafter.

(July 14, 1955, ch. 360, title I, §178, as added Pub,

L. 95-95, title I, §129(b), Aug. 7, 1977, 91 Stat. 750.)

§7509. Sanctions and consequences of failure to
attain ’ :

(a) State failure

For any implementation plan or plan revision
required under this part (or required in response
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to & finding of substantial inadequacy as de-
scribed in section 7410(k)(5) of this title), if the
Administrator—

(1) finds that a State has failed, for an area
designated nonattainment under section
7407(d) of this title, to submit a plan, or to
submit 1 or more of the elements (as detér-
mined by the Administrator) required by the
provisions of this chapter applicable to such
an area, or has failed to make a submission for
such an area that satisfies the minimum cri-
teria established in relation to any such ele-
ment under section 7410(k) of this title,

(2) disapproves & submission under section
7410(k) of this title, for an area designated

" nonattainment under section 7407 of this title,
based on the submission's fallure to meet one
or more of the elements required by the provi-
sions of this chapter applicable to such an
area,

(3)(A) determines that a State has failed to
make any -submission as may be required
under this chapter, other than one described
under paragraph (1) or (2), including an ade-
guate maintenance plan, or has failed to make
any submission, as may be required under this
chapter, other than one described under para-
graph (1) or (2), that satisfies the minimum
criteria established in relation to such submis-
sion under section 7410(k)(1)(A) of this title, or

(B) disapproves in whole or in part a submis-
sion described under subparagraph (A), or

(4) finds that any requirement of an ap-
proved plan (or approved part of a plan) is notv
being implemented,

_unless such deficiency has been corrected within

18 months after the finding, disapproval, or de-
termination referred to in paragraphs (1), (2), (3),
and (4), one of the sanctions referred to in sub--
section (b) of this section shall apply, as se-

‘lected by the Administrator, until the Adminis--

trator determines that the State has come into
compliance, except that if the Administrator
finds a lack of good faith, sanctions under both
paragraph (1) and pardgraph (2) of subsection (b)
of this section shall apply until the Adminis-
trator determines that the State las come into
compliance. If the Administrator has selected
one of such sanctions and the deficiency has not
been corrected within 6 months thereafter, sanc-
tions under both paragraph (1) and paragraph (2)
of subsection (b) of this section shall apply until
the Administrator determines that the State
has come into compliance. In addition to any
other sanction applicable as provided in this sec-
tion, the Administrator may withhold all or
part of the grants for support of air pollution
planning and control programs that the Admin-
istrator may award under section 7405 of this
title. :

(b) Sanctions
The sanctions available to the Administrator

as provided in subsection (a) of this section are

as follows: : : :
(1) Highway sanctions .

_ (A) The Administrator may impose a prohi-
bition, applicable to a nonattainment area, on.
the approval by the Secretary of Transpor-’

_tation of any projects or the awarding by the
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Secretary of any grants, under title 23 other
than projects or grants for safety where the
Secretary determines, based on accident or
other appropriate data submitted by the
State, that the principal purpose of the
project is an improvement in safety to resolve
a demonstrated safety problem and likely will
‘result in a significant reduction in, or avoid-
ance of, accidents. Such prohibition shall be-
. ‘comse effective upon the selection by the Ad-
~ ministrator of this sanction,
(B) In addition to safety, projects or grants
that may be approved by the Secretary, not-

withstanding the prohibition in subparagraph

(A), are the following—

(1) capital programs for public transit;

(i1) construction or restriction of certain
roads or lanes solely for the use of passenger
buses or high occupancy vehicles; ’

(iii) planning for requirements for employ-

ers to reduce employee work-trip-related ve--

hicle emissions;

(iv) highway ramp metering, traffic sig-
nalization, and related programs that im-
prove traffic flow and achieve a net emission
reduction; o

(v) fringe and transportation corridor
parking facilities serving multiple occu-
pancy vehicle programs or transit oper-
ations; . .

(vl) programs to limit or restrict vehicle
use in downtown areas or other areas of
emission concentration particularly during
periods of peak use, through road -use
charges, tolls, parking surcharges, or other
‘pricing mechanisms, vehicle restricted zones
or periods, or vehicle registration programs;

(vii) programs for breakdown and accident
scene management, nonrecurring conges-
tion, and vehicle information systems, to re-
duce congestion and emissions; and :

(vili) such other transportation-related
programs as the Administrator, in consulta-
tion with the Secretary of Transportation,
finds would improve air quality and would
not encourage single occupancy vehicle ca-
‘pacity. ’ .

In considering such measures, the State

should seek to- ensure adequate access to
- downtown, other commercial, and residential

areas, and avoid increasing or relocating emis-

sions and congestion rather than reducing

them.

(2) Offsets

In applying the emissions offset require-

ments of section 7503 of this title to new or

modified sources or emissions units for which

a permit is required under this part, the ratio

of emission reductions to increased emissions

shall be at least 2 to 1. ’
{c) Netice of failure to attain i

(1) As expeditiously as practicable after the
applicable attainment date for any nonattain-
ment area, but not later than 6 months after
such date, the Administrator shall determine,
based on the area’s air quality as of the attain-
ment date, whether the area attained the stand-
-ard by that date.

(2) Upon making the determination under
paragraph (1), the Administrator shall publish a
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notice in the Federal Register containing such

“determination and identifying each area that

the Administrator has determined to havs failed
to attain. The Administrator may revise or sup-
plement such determination at any time based
on mors complete information or analysis con-
cerning the area's air quality as of the attain-

" ment date.

(d) Consequences for failure to attain

(1) Within 1 year after the Administrator pub-
lishes the notice under subsection (¢)(2) of this
section (relating to notice of failure to attain),
esach State containing ‘a nonattainment area
shall submit a revision to the applicable imple-
mentation plan meeting the requirements of -
paragraph (2) of this subsection. - .

(2) The revision required under paragraph (1)
shall meet the requirements of section 7410 of
this title and section 7502 of this title, In addi-
tion, the revision shall include such additional
measures as the Administrator may reasonably
prescribe, including all measures that can be
feagibly implemented in the area in light of
technological achievability, costs, and any
nonair quality and other air quality-related
health and environmental impacts:

(3) The attainment daté applicable to the revi-
sion required under paragraph (1) shall be the
same as provided in the provisions of section
7502(a)(2) of this title, except that in applying
such provisions the phrase *‘from the date of the
notice under section 7509(¢)(2) of this title" shall
be substituted for the phrase “from the date
such area was designated nonattainment under
section 7T407(d) of this title” and for the phrase-
“from the date .of designation as nonattain-
ment'’. :

(July 14, 1955, ch. 360, title I, §179, as added Pub.

L. 101-549, title I, §102¢g), Nov. 15, 1990, 104 Stat.

2420.)

§ 7509a. International border areas:

" (a) Implementation plans and revisions

Notwithstanding any other provision of law,
an implementation plan or plan revision re-
guired under this chapter shall be approved by
the Administrator if—

(1) such plan or revision meets all the re-
quirements applicable to it under the? chapter
other than a requirement that such plan or re-
vision demonstrate attainment and mainte-
nance of the relevant national ambient air
quality standards by the attainment date
specified under the applicable provision of this
‘chapter, or in & regulation promulgated under
such provision, and . :

(2) the submitting State establishes to the
satisfaction of the Administrator that the im- -
plementation plan of such State would be ade-
guate to attain and maintain the relevant na-
tional ambient air quality standards by the at-
tainment date specified under the applicable
provision of this chapter, or in a regulation
promulgated under such provision, but for
emissions emanating from outside of th
United States. ) :

. 180 in original, Probably should be “'this’.
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() Reclassified areas

~ Fach State containing a carbon monoxide non-
attainment area reclassified under section
7512(b)(2) of this title shall meet the require-
ments ‘of subsection (b) of this seotion, as may
be applicable to the area as reclassified, accord-
ing to the schedules prescribed in connection

with such requirements, except that the Admin-

istrator may adjust any applicable deadlines
(other than the attainment date) where such
-deadlines are shown to be infeasible,

(g) Failure of Serious Area to attain standard
If the Administrator determines under section

7512(b)(2) of this title that the national primary.

ambient air quality standard for carbon mon-
oxide has not been attained in a Serious Area by
the applicable attainment date, the State shall
submit a plan revision for the ares within 9
months after the date of such determination.
The plan revision shall provide that a program

of incentives and requirements as described in .
section 7511a(g)(4): of this title shall be applica- .

ble in the area, and such program, in combina-
tion with other elements of the revised plan,
shall be adequate to reduce the total tonnage of
emissions of carbon monoxide in the area by at
least 5 percent per year in each year after ap-
proval of the plan revision and before attain-
ment of the national primary ambient air qual-
ity standard for carbon monoxide.

(July 14, 1955, ch. 860, title I, §187, as added Pub.

L. 101-549, title I, §104, Nov. 15, 1990, 104 Stat. -

2454.) .

MORATORIUM ON CERTAIN EMISSIONS TESTING
REQUIREMENTS . '

For provisions prohibiting Administrator of Environ-
mental Protection Agency from requiring adoption or
implementation by State of test-only M240 enhanced
vehicle inspection and maintenance program as means

- of compliance with this section, with further provisions
relating to plan disapproval and emissions reduction
credits, see section 348 of Pub. L. 104-59, set out as &
note under section 7511a of this title:

. SUBPART 4—ADDITIONAL PROVISIONS FOR
" PARTIOULATE MATTER NONATTAINMENT AREAS

. §7613. Classifications and attainment dates:
(a) Initial classifications . )
" Byery area .designated nonattainment for
PM-10 pursuant to section 7407(d) of this title
shall be classified at the time of such designa~
“tion, by operation of law, as a moderate PM-10
nonattainment area (also referred to in this sub-
part as a “Moderate Area’) at the time of such
designation. At the time of publication of the

notice under section 7407(d)(4) of this title (re-

lating to area designations) for each PM-10 non-
attainment area, the Administrator shall pub-
lish a notice-announcing the classification of
such area. The provisions of section 7502(a)(1)(B)
of this title (relating to lack of notice-and-com-
ment and judicial review) shall apply with re-
spect to such classification, -

M) .Reclassiﬁcation as Serious

. (1) Reclassification before attainment date.

The Administrator may reclassify as a-Seri-
ous PM-10 nonattainment area (identified in
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this subpart also as a ‘‘Serious Area') any
area that the Administrator determines can-
not practicably attain the national ambient
air guality standard for PM-10 by the attain-
ment date (as prescribed in subsection (c) of

* this section) for Moderate Areas. The Admin-
istrator shall reclassify appropriate areas as
Serious by the following dates: L

“'(A) For areas designated nonattainment
for PM-10 under section 7407(d)(4) of this
title, the Administrator shall propose to re-
classify appropriate areas by June 30, 1991,
and take final action by December 31, 1991,
(B) For areas subsequently designated non-
attainment, the Administrator shall reclas-
sify appropriate areas within 18 months after
“the required date for the State's submission
of a SIP for the Moderate Area.
(2) Reclassification upon failure to attain

Within 6 months following the applicable at-
tainment date for a PM-10 nonattainment
area, the Administrator shall determine
whether the area attained the standard by
that date. If the Administrator finds that any
Moderate Area is not in attainment after the
applicable attainment date—

(A) the area shall be reclassified by oper-
ation of law as a Serious Area; and

(B) the Administrator shall publish a no-
tice in the Federal Register no later than 8
months following the attainment date, iden-
tifying the area as having failed to attain

.and identifying the reclassification de-
. scribed under subparagraph (A). '

(c) Attainment dates .

Except as provided under subsection (d) of this
section, the attainment dates for PM-10 non-
attainment areas shall be as follows:

(1) Moderate Areas

For a Moderate Area, the attainment date
shall be as expeditiously as practicable but no
later than the end of the sixth calendar year
after the area’s designation as nonattainment,
excopt that, for areas designated nonattain-.
ment for PM-10 under section 7407(d)(4) of this
title, the attainment date shall not extend be-
yond December 31, 1994.

(2) Serious Areas .

For a Serious Area, the attainment date .
shall be as expeditiously as practicable but no
Jater than the end of the tenth calendar year
beginning after the area’s designation as non-
attainment, except that, for areas designated
nonattainment for PM-10 under section
7407(d)(4) of this title, the date shall not ex-
tend beyond December 31, 2001, :

(d) Extension of attainment date for Moderate

Areas .

Upon application by any State, the Adminis-
trator may extend for 1 additional year (herein-
after referred to as. the “Extension Year') the
date specified in paragraph?® (¢)(1) if— ’

" (1) the State has complied with -all require-
ments and commitments pertaining to the
area in the applicable implementation plan;
and : . . ’

[R——
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(2) no mdre than one exceedance of the 24-'

‘hour nationial ambient air quality standard
level for PM-10 has occurred in the area in the
year preceding the Extension Year, and the
annual mean -concentration of PM-10 in the
area for such year is less than or equal to the
standard level: ’

_No more than 2 one-year extensions may be is-
sued under the subsection for a single nonattain-
. ment area. ’

(e) Extension of attainment date for Serious
Areas ’ .

~ Upon application by any State, the Adminis-
trator may extend the attainment date for a Se-
rious Area beyond the date specified under sub-
section (¢) of this section, if attainment by the
date established under subsection (c) of this sec-
tion would be impracticable, the State has com-
plied with all requirements and commitments
pertaining to that area in the implementation
plan, and the State demonstrates to the satis-
faction of the Administrator that the plan for
that area includes the most stringent measures
that are included in-the implemsentation plan of
any State or are.achieved in practice in any
State, and can feasibly be implemented in the
area. At the time of such application, the State
must submit a revision to the implementation
plan that includes a demonstration. of attain-
ment by the most expeditious alternative date

practicable. In determining whether to grant an .

extension, and the appropriate length of time
for any such extension, the Administrator may
consider the nature and extent of nonattain-
ment, the types and numbers of sources or other
emitting activities in the area (including the in-
fluence of uncontrollable natural sources. and
transboundary emissions from foreign coun-
tries), the population exposed to concentrations
in excess of the standard, the presence and con-
centration of potentially toxic substances in the
mix of particulate emissions in the area, and the
technological and economic feasibility of var-
ious control measures. The Administrator may
not approve an extension until the State sub-
mits an attainment demonstration for the area.

The Administrator may grant at most one such’

‘extension for an area, of no more than 5§ years.

() Waivers for certain areas

The Administrator may, on a case-by-case
basis, waive any reguirement ‘applicable to any
Serious Area under this subpart where the Ad-
ministrator determines that anthropogenic
sources of PM-10 do not contribute significantly
to the violation of the PM-10 standard in.the
area. The Administrator may also waive a spe-
cific date for attainment of the standard where
the Administrator determines that non-
anthropogenic ‘sources of PM-10 contribute sig-
nificantly to the violation of the PM-10 stand-
ard in the area..-

(July 14, 1955, ch, 360, title I, §188, as édded Pub.
L. 101-549, title I, §105(a), Nov. 15, 1980, 104 Stat.
'2458.) :
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§75138a. Plan provisions and schedules for plan
submissions :

(a) Moderate Areas
(1) Plan provisions . :
. Fach State in which all or part of a Mod-
-grate Area is located shall submit, according
to0 the applicable schedule under paragraph (2),
an implementation plan that includes each of
the following: .

(A) For the purpose of meeting the re-
quirements of section 7502(c)(5) of this title,
a permit program providing that permits
-meeting the requirements of section 7508 -of
this title are required for the construction

- and operation of new and modified major
stationary sources of PM-10. .

(B) Either (i) a demonstration (including
air quality modeling) that the plan will pro-
vide for attainment by the applicable attain-
ment date; or (ii) a demonstration that at-
tainment by such date is impracticable.

“(C) Provisions to assure that reasonably
available control measures for the control of
PM-10 shall be implemented no later than
December 10, 1993, or 4 years after designa-
tion in the case of an area classified as mod-
erate after November 15, 1990,.

(2) Schedule for plan submissions

- A State shall submit the plan required under

subparagraph (1) no later than the following:

(A) Within 1 year of November 15, 1990, for
areas designated nonattainment under sec-
tion 7407(d)(4) of this title, except that the
provision required under subparagraph (1)(A)
shall be submitted no later than June 30,
1992.

(B) 18 months after the designation as non-
attalnment, for those areas designated ron-
attainment after the designations prescribed
under section 7407(3)(4) of this title.

(b) Serious Areas

. (1) Plan provisions

In addition to the provisions submitted to

meet the requirements of paragraph? (a)(l) (re-
lating to Moderate Areas), each State in which
all or part of a Serious Area is located shall
submit an implementation plan for such area
that includes each of the following:

(A) A demonstration (including air quality
modeling)— .

(1) that the plan provides for attainment
of the PM-10 national ambient air quality
standard by the applicable attainment
date, or .

(i) for any area for which the State is -
seeking, pursuant to section 7518(e) of this
title, an extension of the attainment date
beyond the date set forth in section 7513(c)
of this title, that attainment by that date

would be impracticable, and that the plan
provides for attainment by the most expe-
ditious alternative date practicable.

(B) Provisions to assure that the best
available control measures for the control of
PM-10 shall be implemented no later than 4 .
years after the.date the area is classified (or
reclasgsified) as a Serious Area.

180 in original. Probably should be *'subsection”. -
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8Ec. 2. Designation of Facilities. (a) The Administrator
of the Environmental Protection Agency (hereinafter
referred to as ‘‘the Administrator') shall bé responsible
for the attainment of the purposes and objectives of
this Order. - . S

(b) In carrying out his responsibilities under this
Order, the Administrator shall, in conformity with all
applicable requirements of law, designate facilities
which have given rise to a conviction for an offense
undér section 113(c)1) of the Air Act [42 U.S.C.
7418(cX1)] or section 308(c) of the Water Act [33 U.S.C,
1319(c)]. The Administrator shall, from. time to time,
publish and oirculate to all Federal agencies lists of
those facilities, together with the names and addresses
of the persons who have been convicted of such of-
fenses, Whenever the Administrator determines that

the condition which gave rise to a conviction has been’

corrected, he shall promptly remove the facility and
{,he name and address of the person concerned from the
ist.

. SEC. 3. Contracts, Grants, or Loons. (a) Except as pro-
vided in section 8 of this Order, no Federal agenoy shall
enter into any contract for the procurement of goods,
materials, or services which is to be performed in whole
or-in part in a facility then designated by the Adminis-
trator pursuant to section 2. .

(b) Except as provided in section 8 of this Order, no
Federal agency authorized to extend Federal assistance
by way of grant, loan, or contract shall extend such as-
sistance in any case in which it is to be used to support
any activity or program involving the use of a facility
t,henzdesigna.ted by the Administrator pursuant to sec-
tion 2.

SEC. 4, Procurement, Grant, and Loan Regulations. The

Federal Procurement Regulations, the Armed Services
Procurement Regulations, and to the extent necessary,

any supplemental or comparable regulations issued by

any agency of the Executive Branch shall, following
consultation with the Administrator, be amended to re-
quire, as a condition of entering into, renewing, or ex-
tending any contract for the procurement of goods, ma-
terials, or services or extending any assistance by way
of grant, loan, or contract, inclusion of a provision re-
quiring compliance with the Air Act, the Water Act,
and standards issued pursuant thereto in the facllities
in which the contract is to be performed, or which are
involved in the activity or program to recelve assist-
ance.

SEC. 5. Rules and Regulations. The Administrator shall
issue such rules, regulations, standards, and guidelines

"as he may deem. necessary or appropriate to carry out

the purposes of this Order.

SEC, 6. Cooperation and Assistance. The head of each
Federal agency shall take such steps as may be neoc-
essary to insure that all officers and employees of this
agency whose duties entail compliance or comparable
functions with respect to contracts, grants, and loans
are familiar with the provisions of this Order. In addi-
- tion t0.any other appropriate action, such officers and

employess shall report promptly any condition in a fa-
cility which may involve noncompliance with the Alr
Act or the Water Act or any rules, regulations, stand-
. ards, or guidelines issued pursuant to this Order to the
head of the agency, who shall transmit such reports to
the Administrator, ) )

SEC. 7. Enforcement. The Administrator may Tec-
ommend to the Department of Justice or other appro-
priate agency that legal proceedings be brought or
other appropriate action be taken whenever he becomes
aware of a breach of any provision required, under the
amendments issued pursuant to section 4 of this Order,
t0 be included in a contract or other agreemant.

SEC. 8. Exemptions—Reports to Congress. (a) Upon 2 de-
termination that the paramount interest of the United

" States go requires— - -

(1) The head of a Federal agency may exempt any
contract, grant, or loan, and, following consultation
with the Administrator, any class of contracts, grants
or loans from the provisions of this Order. In any such
case, the head of the Federal agency granting such ex-
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emption shall (A) promptly notify the Administrator of
such exemption and the justification therefor; (B) re-
view the necessity for each such exemption annually;
and (C) report to the Administrator annually all such
exemptions in sffect, Exemptions granted pursuant to
this section shall be for a period not to exceed one year.
Additional exemptions may be granted for periods not
to exceed one year upon the making of a new deter-
mination by the head of the Federal agency concerned.

(2) The Administrator may, by rule or regulation, ex-
empt any or all Federal agencies from any or all of the
provisions of this Order with respect to any class or
classes of contracts, grants, or loans, which (A) involve
less than specified dollar amounts, or (B) have a mini-
mal potential impact upon the environment, or (C) In-
volve persons who are not prime contractors or direct
recipients of Federal assistance by way of contracts,

grants, or loans,
(b) Federal agencies shall reconsider any exemption

granted under subsection (a) whenever requested to do
30 by the Administrator.

(¢) The Administrator shall annually notify the
President and the Congress of all exemptions granted,
or in effect, under this Order during the preceding year.

SEC. 9. Related Actions. The imposition of any sanc-
tion or penalty under or pursuant to this Order shall
not relieve any person of any legal duty to comply with
any provisions of the Air Act or the Water Act.

SE0. 10, Applicability. This Order shall not apply to -
contracts, grants, or loans involving the use of facili-
ties located outside the United States. -

SEc. 11, Uniformity. Rules, regulations, standards, and
guidelines issued pursuant to this order and section 508
of the Water Act [33 U.S.C, 1368] shall, to the maximum
extent feasibie, be uniform with regulations issued pur-
suant to this order, Bxecutive Order No. 11602 of June
99, 1971 [formerly set out abovs], and section 306 of the

Air Aot [this section],
SEC. 12. Order Superseded. Executive Order No. 11602 of

June 29, 1971, 1s hereby superseded.
. RICHARD NIXON.

§7607, Administrative proceedings and judicial
review

(a) Administrative subpenas; confidentiality; wit-
nesses ' )

In connection with any determination under
section 7410(f) of this title, or for purposes of ob-
taining information under section 7521(b)(4)* or
7545(c)(3) of this title, any investigation, mon-
itoring, reporting requirement, entry, compli-
ance inspection, or administrative enforcement
proceeding under the? chapter (including but
not limited to section 7413, section 7414, section
7420, section 7429, section 7477, section 7524, sec-
tion 7525, section 7542, section 7603, or section
7606 of this title),,? the Administrator may issue
subpenas for the attendance and testimony of
witnesses and the production of relevant papers,
books, and documents, and he may administer
oaths. Except for emission data, upon a showing’
satisfactory to the Administrator by such owner
or operator that such papers, books, documents,
or information or particular part thereof, if
made public, would divulge trade secrets or -8e-
cret processes of such owner or operator, the Ad-
ministrator shall consider such record, report, -
or information or particular portion thereof
confidential in accordance with the purposes of
section 1905 of title 18, except that such paper,
book, document, or information may .be dis-

1886 References in Text note below.
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closed to other officers, employees, or author-
ized representatives of the United States con-
cerned with carrying out this chapter, to per-
sons carrying out the National -Academy of Sci-
ences' study and investigation provided for in
section 7521(c) of this title, or when relevant in
any proceeding under this chapter. Witnesses
summoned shall be paid the same fees and mile-
age that are paid witnesses in the courts of the
United States. In case of contumacy or refusal
to obey & subpena served upon any person under
. this subparagraph,* the district court of the
United States for any district in which such per-
son is found or resides or transacts business,
upon application by the United States and after
notice to such person, shall have jurisdiction to
issue an order requiring such person to appear
and give testimony before the Administrator to
appear and produce papers, books, and docu-
ments before the Administrator, or both, and
any failure to obey such order of the court may
" be punished by such court as a contempt there-
of, : '
- ¢b) Judicial review :
(1) A petition for review. of action of the Ad-
ministrator in promulgating any national pri-

mary or secondary ambient air quality stand-

ard, any emission standard or requirement
under section 7412 of this title, any standard of
.~ performance or requirement under section 7411
of this title, any standard under section 7521 of
_this title (other than a standard required to be
_prescribed under section 7521(b)(1) of this title),
any determination under section 7521(b)(5)* of
. this title, any control or prohibition under sec-
tion 7545 of this title, any standard under sec-
“tion 7571 of this title, any rule issued under sec-
tion 7413, 7419, or under section 7420 of this title,
or any other nationally applicable regulations
promulgated, or final action taken, by the Ad-
ministrator under this chapter may be filed only
in the United States Court of Appeals for the
District of Columbia. A petition for review of
the Administrator's action in approving or pro-
‘mulgating any implementation plan under sec-
tion 7410 of this title or section T411(d) of this
title, any order under section 7411(j) of this title,
under section 7412 of this title,,3 under section
" 7419 of this title, or under section 7420 of this
title, or his action under - -section
1857c-10(c)(2)(A), (B), or () of this title (as in ef-
fect before August 7, 1977) or under regulations

- thereunder, or revising regulations for enhanced
monitoring and compliance certification  pro-
grams under. section 7414(a)3) of this title, or
- any other final action of the Administrator

under this chapter (including any denial or dis-.

approval by the Administrator under subchapter
1 of this chapter) which is locally or regionally

appliceble may be filed only in the United

States Court of Appeals for the appropriate cir-
cuit. Notwithstanding the preceding sentence &
petition for review of any action referred to in

‘such sentence may be filed only in the United -

States Court of Appeals for the District of Co-
lumbia if such action is based on a determina-
tion of nationwide scope or effect and if in tak-
ing such action the Administrator finds and pub-

480 in original. Probably should pe “subsection,".
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lishes that such action is based on such a-deter-
mination. Any petition for review under this
subsection shall be filed within sixty days from
the date notice of such promulgation, approval,
or action appears in the Federal Register, except
that if such petition is based solely on grounds
arising after such sixtieth day, then any peti-
tion for review under this subsection shall be
filed within sixty days after such grounds arise.
The filing of a petition for reconsideration by
the Administrator of any otherwise final rule or
action shall not affect the finality of such rule
or action for purposes of judicial review nor ex-
tend the time within which a petition for judi-
cial review of such rule or action under this sec-
tion may be filed, and shall not postpone the ef-
fectiveness of such rule or action. .

(2) Action of the Administrator with respect to
which review could have been obtained under
paragraph (1) shall not be subject to judicial re-
view in civil or criminal proceedings for enforce-

‘ment. Where a final decision by the Adminis-

trator defers performance of any nondiscretion-
ary statutory action to a later time, any person
may challenge the deferral pursuant to para-
graph (1). )

{c) Additional evidence-

In any judicial proceeding in which review is
sought of a determination under this chapter re-
quired to be made on the record after naotice and
opportunity for hearing, if any party applies to

‘the court for leave to adduce additional evi- -

dence, and shows to the satisfaction of the court
that such additional evidence is material and -
that there were reasonable grounds for the fail- -
ure to adduce such evidence in the proceeding
pefore the Administrator, the court may order
such additional evidence (and evidence in rebut-
tal thereof) to be taken befors the Adminis-
trator, in such manner and upon such terms and
conditions as to® the court may deem’ proper.
The Administrator may modify his findings as
to the facts, or make new findings, by reason of
the additional evidence so taken and he shall
file such modified or new findings, and his rec-
ommendation, if any, for the modification or
setting aside of his original determination, with
the return of such additional evidence.

' (@ Rulemaking

(1) This subsection applies to—

(A) the promulgation or revision of any na-
‘tional ambient air quality standard under sec-
tion 7409 of this title, :

" (B) the promulgation or revision of an imple-
mentation plan by the Administrator under
section 7410(c) of this title, ' .

(C) the promulgation or revision of any
standard of performance under section 7411 of
this title, or ernission standard or limitation
under section 7412(d) of this title, any standard
under section 7412(f) of this title, or any regu-
lation under section 7412(gX1)D) and (F) of
this title, or any regulation under section
7412(m).or (n) of this title,

(D) the promulgation of any requirement for
solid waste combustion under section 7429 of
‘this title,

580 in original. The word "‘to"” probably ghould not appear.
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(E) the promulgation or revision of any reg-
ulation pertaining to any fuel or fuel additive
under section 7545 of this title, )

(F) the promulgation or revision of any air-
craft emission standard under section 7671 of
this title, .

(G the promulgation or revision of any reg-
ulation under subchapter IV-A of this chapter
(relating to control of acid deposition),

(i) promulgation or revision of regulations
pertaining to primary nonferrous smelter or-
ders under section 7419 of this title (but not in-
cluding the granting or denying of any such

. order), .

(1) promulgation or revision of regulations
under subchapter VI of this chapter (relating
1o stratosphere and ozone protection),

(J) promulgation or revision of regulations
under part C of subchapter I of this chapter

(relating to prevention of significant deterio-

ration of air quality and protection. of
visibility),

(K) promulgation or revision of regulations
under section 7521 of this title and test proce-
dures for new motor vehicles or engines under
section 7525 of this title, and the revision of a
standard under section 7521(a}8) of this title, -

(L) promulgation or revision of regulations
for noncompliance penalties under section 7420
.of this title, .

(M) promulgation or revision of any regula-
tions promulgated under section 7541 of this
title (relating to warranties and compliance
by vehicles in actual use),

(N) action of the Administrator under sec-
tion 7426 of this title (relating to interstate
pollution abatement), .

(0) the promulgation or revision of any reg-
ulation pertaining to consumer and commer-
cia,ll products under section T511b(e) of this
title, .

(P) the promulgation or revision of any reg-
ulation pertaining to field citations under sec-
tion 7413(d)(3) of this title, :

(Q) the promulgation or revision of any reg-
ulation pertaining to urban buses or the clean-
fuel vehicle, clean-fuel fleet, and clean fuel
programs under part C of subchapter II of this
chapter,

(R) the promulgation or revision of any reg-
ulation pertaining to nonroad engines or
nonroad .vehicles under section 7547 of this
title, '

(S) the promulgation or revision of any regu-

~ lation relating to motor vehicle compliance
program fees under section 7552 of this title,

(T) the promulgation or revision of any reg-
ulation under subchapter IV~A of this chapter
(relating to acid deposition),

. (U) the promulgation or revision of any reg-
ulation under section 7511b(f) of this title Der-
taining to marine vessels, and .

(V) such other actions as the Administrator
may determine. ’

The provisions of section 553 through 557 and
" gection 706 of title 5 shall not, except as ex-
pressly provided in this subsection, apply to ac-
tions to which this subsection applies. This sub-
section shall not apply in the case of-any rule or
circumstance referred to in subparagraphs (A) or
(B) of subsection 553(b) of title 5. .

(2) Not later than the date of proposal of any
action to which this subsection applies, the Ad-
ministrator shall establish a rulemaking docket
for such action (hersinafter in this subsection
referred to as a “‘rule”). Whenever a rule applies
only within a particular State, a second (iden-

tical) docket shall be simultaneously estab-

lished in the appropriate regional office of the
Environmental Protection Agency. ’ ,
(3) In the case of any rule to which this sub-
section applies, notice of propossd rulemaking
shall be published in the Federal Register, as
provided under section 563(b) of title 5, shall be
accompanied by a statement of its basis and
purpose and shall specify the period available
for public comment (hereinafter referred to as
the “comment period’). The notice of proposed
rulemaking shall also state the docket number,

the location or locations of the docket, and the

times it will be open to public inspection. The
statement of basis and purpose shall include a
summary of— ) :
~(A) the factual data on which the proposed
rule is based;
(B) the methodology used in obtaining the.
data and in analyzing the date; and
~(C) the major legal interpretations and pol-
icy considerations underlying the proposed
rule. ' .
The statement shall also set forth or summarize
and provide a reference to any pertinent find-
ings, recommendations, and comments by the
Scientific Review Committee established under
section 7409(d) of this title and the National
Academy of Sciences, and, if the proposal differs
in any important respect from any of these rec-
ommendations, an explanation of the reasons for
such differences. All data, information, and doc-

"uments referred to in this paragraph on which

the proposed rule relies shall be included in the
docket on the date of publication of the pro-
posed rule.

(4)(A) The rulemaking docket required under

paragraph (2) shall be open for inspection by the
public at reasonable times specified in the.no-
tice of proposed rulemaking. Any person may
copy documents contained in the docket. The
Administrator shall provide copying facilities
which may be used at the expense of the person
seeking copies, but the Administrator may
waive or reduce such expenses in such instances
as the public interest requires. Any person may
request copies by mail if the person pays the ex-
penses, including personnel costs to do the copy-

ing.

(B)(1) Promptly upon receipt by the agency, all
written comments and documentary informa-
tion on the proposed rule received from any per-
son for inclusion in the docket during the com-
ment period shall be placed in the docket. The
transcript of public hearings, if any, on the pro-
posed rule shall also be included in the docket
promptly upon receipt -from the person who

transcribed such hearings. All documents which’

become available after the proposed rule has
been published and which the Administrator de-
termines are of central relevance to the rule-
making shall be placed in the docket as soon as
possible after their availability.

(i1) The drafts of proposed rules submitt_ed'by :
. the Administrator to the Office of Management -
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and Budget for any interagency review process
prior to proposal of any such rule, all- documents
accompanying such drafts, and all written com-
ments thereon by other agencies and all written
‘responses t0 such written comments by the Ad-
ministrator shall be placed in the docket no
later than the date of proposal of the rule, The
drafts of the final rule submitted for such review
process prior to promulgation and all such writ-

ten comments thereon, all documents accom-,

panying such drafts, and written responses
thereto shall be placed in the docket no later
than the date of promulgation. -

(5) In promulgating a rule to which this sub-
section applies (i) the Administrator shall allow
any person to submit written comments, data,
or documentary information; (ii) the Adminis-
trator shall give interested persons an oppor-
tunity for the oral presentation. of data, views,
or arguments, in addition to an opportunity to
make written submissions; (iii) a transcript
shall be kept of any oral presentation; and (iv)
the Administrator shall keep the record of such
proceeding open for thirty days after completion
of the proceeding to provide an opportunity for
submission of rebuttal and supplementary infor-
mation.

(6)(A) The promulgated rule shall be accom-
panied by (i) a statement of basis and purpose
like that referred to in paragraph (3) with re-
spect to a proposed rule and (ii) an explanation

of the reasons for any major changes in the pro- -

mulgated rule from the proposed rule.

(B) The promulgated rule shall also be accom-
panied by a response to each of the significant
comments, criticisms, and new data submitted
in written or oral presentations during the com-
‘ment period.

(C) The promulgated rule may not be based (in

" part or whols) on any information or data which

‘has not been placed in the docket as of the date
of such promulgation. .
~-(7}A) The record for judicial review shall con-
sist exclusively of the material referred to in
~ paragraph (3), clause (i) of paragraph (4)(B), and
subparagraphs (A) and (B) of paragraph (6).

© (B) Only an objection to a rule or procedure
which .was raised with reasonable specificity
during the period for public comment (including
-any public hearing) may be raised during judi-
- cial veview: If the person raising an objection
can demonstrate .to the Administrator that it
was impracticable to raise such objection within
such time or if the grounds for such objection
arose after the period for public comment (but
within the time specified for judicial review)
and if such objection is of central relevance to
the outcoms of the rule, the Administrator shall
_convene a proceeding for reconsideration of the
rule and provide the same procedural rights as
would have been afforded had the information
‘been available at the time the rule was pro-
‘posed. If the Administrator refuses to convene
such a proceeding, such person may seek review
of such refusal in the United States court of ap-
peals for the appropriate circuit (as provided in
subsection (b) of this section). Such reconsider-
. gation shall not postpone the effectiveness of the
rule. The effectiveness of the rule may be stayed
during such reconsideration, however, by the
Administrator or the court for a period not to
exceed three months,
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(8) The sole forum for challenging procedural
determinations made by the Administrator
under this subsection shall be in the United
States court of appeals for the appropriate cir-
cuit (as provided in subsection (b) of this sec-

. tion) at the time of the substantive review of

the rule. No interlocutory appeals shall be per-
mitted with respect to such procedural deter-
minations. In reviewing alleged procedural er-
rors; the court may invalidate the rule only if
the arrors were so serious and related to matters
of such central relevance to the rule that there
is & substantial likelihood that the rule would
have been significantly changed if such errors
had not been made.

9) In the case of review of any action of the
Administrator to which this subsection -applies, -
the court may reverse any such action found to
be— :

(A) arbitrary, capricious, an abuse of discre-
tion, or otherwise not in accordance with law;
(B) contrary to constitutional right, power,

privilege, or immunity; } .

(C) in excess of statutory jurisdiction, au-
thority, or limitations, or short of statutory
right; or

(D) without observance of procedure re-
quired by law, if (i) such failure to observe

such procedure is arbitrary or capricious, (i)

the .requirement of paragraph (7)(B) has been

‘met, and (iii) the condition of the last sen-

tence of paragraph (8) is met.

(10) Bach statutory deadline for promulgation

of rules to which this subsection applies which
requires . promulgation less than six months

. after date of proposal may be extended to not

more than six months after date of proposal by
the Administrator upon a determination that
such extension is necessary to afford the public, -
and the agency, adequate opportunity to carry
out the purposes of this subsection,

(11) The requirements of this subsection shall
take effect with respect to any rule the proposal
of which occurs after ninety days after August 7,
1971, . o :
(e) Other methods of judicial review not author.

ized :

Nothing in this chapter shall be construed to
authorize judicial review of regulations or or-
ders of the Adrninistrator under this chapter, ex-
cept as provided in this section. '
) Costs )

In any judicial proceeding under this section,
the court may award costs of litigation (includ-
ing reasonable attorney and expert witness fees)
whenever it determines that such award is ap-
propriate. ) .
(g) Stay, injunction, or similar relief in proceed-

ings relating to noncompliance penalties

In any action respecting the promulgation of
regulations under section 7420 of this title or the
administration or enforcement of section 7420 of
this title no court shall grant any stay, injunc-
tive, or similar relief before final judgment by

‘such court in such action.

(h) Public participation
It is the intent of Congress that, consistent
with the policy of subchapter II of chapter 5 of
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(2XAXED) of this subsection [s,mendmg this section]
‘shall take effect Qctober 1, 2005,

Pub. L. 109-59, title I, §1113(c), Aug. 10, 2005 119 Stat.
1172, provided that the amendment made by section
1113(c) is effective Oct. 1, 2005,

Pub. L. 109-59, title I, §1113(e), Aug. 10, 2005, 119 Stat.
1172, provided that the amendment made by section
1113(e) is effective June 9, 1998, -

EFFECTIVE DATE

Section effective Dec. 18, 1991, and applicable to funds

. authorized to be appropriated or made available after

- Sept. 30, 1991, and, with certain exceptions, not applica-

ble to funds appropriated or made available on or be-

fore Sept. 30, 1991, see section 1100 of Pub. L. 102-240, set

out as an Eifective Date of 1991 Amendment note under
section 104 of this title.

DIvigioN OF STP FUNDS FOR AREAS OF LESS THAN
5,000 POPULATION

Pub. L. 105-178, title I, §1108({), June 9, 1998, 112 Stat.
141, provided that:

‘(1) SPECIAL RULE,—Notwithstanding section 133(c) of
title 23, United States Code, and except as provided in
paragraph (2), up to 15 percent of the amounts required
to be obligated under section 133(d)(3)(B) of such title
for each of fiscal years 1898 through 2003 may be obli-

. gated on roads functionally classmed a8 minor collec-
-tors.
-+ "(2) SUSPENSION.—The Secretary may suspend the ap-
plication of paragraph (1) if the Secretary determines
that paragraph (1) is being used excessively.”

ENCOURAGEMENT OF USE OF YOUTH CONSERVATION OR
 SERVICE CORPS .

Pub, L. 105-178, title I, §1108(g), June 9, 1898, 112 Stat.
141, provided that; “The Seorstary shall encourage the
States to enter into contracts and cooperative agree-
ments with qualified youth conservation or service
corps to perform appropriate transportation enhance-
ment activities under chapter 1 of title 23, Unifed
States Code."”

" §184. Metropolitan transportation planning

(a) PorLicy.—It is in the national interest to—
(1) encourage and promote the safe and effi-
cient- management, operation, and develop-

- ment of surface transportation systems that
will serve the mobility needs of people and
freight and foster economic growth and devel-
opment within and between States and urban-
ized areas, while minimizing transportation-

related fuel consumption and air pollution -

through metropolitan and statewide transpor-
tation planning processes identified in this
chapter; and '

(2) encourage the continued improvement
and evolution of the metropolitan and state-
wide transportation planning processes by
metropolitan planning organizations, State
departments of transportation, -and public
- transit operators as guided by the planning
factors identified in subsection (h) and section
185(4).

(b) DEFINITIONS.—-In this section and sectionlb

- 135, the following definitions apply:

(1) METROPOLITAN PLANNING AREA —The term
“*metropolitan planning area’’ means the geo-
graphic area determined by agresment be-
“tween the metropolitan planning organization
for the area and the Governor under sub-

" section (e).
(2) METROPOLITAN PLANNING ORGANIZATION.—

.The term “metropolitan planning organiza-
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tion" means the policy board of an -organiza-
tion created as a result of the designation
process in subsection (d). )

(8) NONMETROPOLITAN AREA.—The term ‘‘non-
metropolitan area’ means a geographic area
outside designated metropolitan planning
areas.

(4) NONMETROPOLITAN LOCAL OFFICIAL.—The
term ‘“‘nonmetropolitan local official”’ means
elected and appointed officials of general pur-
pose local government in a nonmetropolitan
area with responsibility for transportation.

(5) TIP.—The term “TIP’" means a transpor-
tation improvement program developed by a
metropolitan planning organization under sub-
section (j).

(6y URBANIZED AREA.—The term ‘‘urbanized
area' means & geographic area with a popu-
lation of 50,000 or more, as designated by the
Bureau of the Census.

(¢) GENERAL REQUIREMENTS.—

(1) DEVELOPMENT OF LONG-RANGE PLANS AND
TIPS,—To accomplish the objegt;ives in sub-
section (a), metropolitan planning organiza-
tions designated under subsection (d), in co-
operation with the State and public transpor-
tation operators, shall develop IJlong-range

 transportation plans and transportation im- -
provement programs for metropolit.a.n plan-
ning areas of the State. )

(2) CONTENTS.—The plans and TIPs for each
metropolitan area shall provide for the devel-
opment and integrated management and oper-
‘ation of transportation systems and facilities
(including accessible pedestrian walkways and
bicycle transportation facilities) that will
function as an intermodal transportation sys-
tem for the metropolitan planning area. and as
an integral part of an intermodal transpor-
tation system for the State and the United
States. )

(3) PROCESS OF DEVELOPMENT.—The process
for developing the plans and TIPs shall pro-
vide for consideration of all modes of franspor-
tation and shall be continuing, cooperative,
and comprehensive to the degree appropriate,

- based on the complexity of the transportatmn
problems to be addressed.

(d) DBSIGNATION OF METROPOLITAN PLANNING
ORGANIZATIONS.— |

(1) IN GENBERAL.—T0 carry out the transpor-
tation planning process required by this sec-
tion, a metropolitan planning organization
shall be designated for each urbanized area
with a population of more than 50,000 individ-
uals—

(A) by agresment between the Governor
and units of general purpose local govern-
ment that together represent at least 75 per-
cent of the affected population (including
the largest incorporated city (based on popu-
lation) as named by the Bureau of the Cen-
sus); or

© (B) in accordance with procedures estab-
lislied by applicable State or local law.

(2) STRUCTURE.—Each metropolitan planning.
organization that serves an area designated as
a transportation management area, when des-
ignated or redesignated under this subsection,
shall consist of—
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(A) local elected officials;

.(B) officials of public agencies that admin-
ister or operate major modes of transpor-
tation in the metropolitan area,; and

(C) appropriate State officials.

(8) LIMITATION ON STATUTORY CONSTRUOC-
TION.—Nothing in this subsection shall be con-

strued to interfere with the authority, under
any State law in effect on December 18, 1991, of °

a public agency with multimodal transpor-
. tation responsibilities to—

: (A) develop the plans and TIPs for adop-
tion by a metropolitan planning organiza-
tion; and . )

"(B) develop long-range capital plans, coor-
dinate transit services and projects, and
?arry out other activities pursuant to State
law.

_ (4) CONTINUING DESIGNATION,—A -designation
of a metropolitan planning organization under
this subsection or any other provision of law
shall remain in effect until the metropolitan
planning organization is redesignated under
_ paragraph (5). .

(5) REDESIGNATION PROCEDURES.—A metro-
politan planning organization may be redesig-
nated by agreement betwesn the Governor and

units of general purpose local government.

that together represent at least 75 percent of
the existing planning area population (includ-

ing the largest incorporated city (based on

‘population) as named by the Bureau of the
Census) as appropriate to carry out this sec-
tion,

(6) DESIGNATION OF MORE THAN 1 METROPOLI-
TAN . PLANNING ORGANIZATION.—More than 1
metropolitan planning organization may be

~ designated within an existing metropolitan
planning area only if the Governor and the ex-
isting metropolitan planning organization de-
termine that the size and complexity of the
existing metropolitan planning area make des-
ignation of more than 1 metropolitan planning
organization for the area appropriate.

(6) METROPOLITAN PLANNING AREA BOUND-
ARIES.— .

(1) IN GENERAL.—For the purposes of this sec-
tion, the boundaries of a metropolitan plan-
ning area shall be determined by.agreemsent
‘between the metropolitan planning organiza-
tion and the Governor.

(2) INCLUDED AREA.—Each metropolitan plan-
ning area—- L

(4) shall encompass at least the existing
urbanized area and the contiguous area ex-

pected to become urbanized within a 20-year -

- forecast period for the transportation plan;
and
(B) may encompass the entire metropoli-
tan statistical area or consolidated metro-
politan statistical area, as defined by the
‘Bureau of the Census. o ’

(3) IDENTIFICATION OF NEW URBANIZED AREAS
WITHIN EXISTING PLANNING AREA BOUNDARIES.—
The designation by the Bureau of the Census
of new urbanized areas within an existing met-
ropolitan planning area shall not require the
redesignation of the - existing metropolitan

* planning organization. .

.
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(4) EXISTING METROPOLITAN PLANNING. AREAS
IN NONATTAINMENT.—Notwithstanding para-

" graph (2), in the case of an urbanized area des-

ignated as a nonattainment area for ozone or
carbon monoxide under the Clean Air Act (42
U.S.C. 7401 ot seq.) as of the date of enactment
of the SAFETEA-LU, the boundaries of the
metropolitan planning area in existence as of
such date of enactment shall be retained; ex-
cept that the boundaries may be adjusted by
agreement of the Governor and affected met-
ropolitan planning organizations in the man-
ner described in subsection (d)(5).
- (5) NEW METROPOLITAN PLANNING AREAS IN
NONATTAINMENT.—In the case of an urhanized
area designated after the date of enactment of
the SAFETEA-LU, as a nonattainment area
for ozone or carbon monoxide, the boundaries
of the metropolitan planning area—
(A) shall be established in the manner de-
scribed in subsection (d)(1); .
(B) shall encompass the areas described in
paragraph (2X(A);
(C) may encompass the areas described in
paragraph (2)(B); and
(D) may address any nonattainment area
identified under the Clean Air Act for ozone
or carbon monoxide. ' .

(f) COORDINATION IN MULTISTATE AREAS.—

(1) IN' GENERAL.—The Secretary shall encour-
age each CGovernor with responsibility for a
portion of a multistate metropolitan area and
the appropriate metropolitan planning organi-
zations to provids coordinated transportation
planning for the entire metropolitan area.

(2) INTERSTATE COMPACTS.—The consent of
Congress is granted to any two or more:
States— L

(A) to enter into agreements or compacts,
not in conflict with any law of the United

States, for cooperative efforts and mutual

assistance in support of activities authorized

under this section as the activities pertain
to interstaté areas and localities within the

States; and : .

(B) to establish such agencies, joint or
" otherwise, as the States may determine de-
sirable for making the agreements and com-

" pacts effective.

(3) LAKE TAHOE REGION.— ‘

(A) DEFINITION.—In this paragraph, the
term “Lake Tahoe region™ has the meaning.
given the term '‘region” in subdivision (a) of
article II of the Tahoe Regional Planning
Compact, as set forth in the first section of
Public Law 96-561 (94 Stat. 3234). B

(B) TRANSPORTATION PLANNING PROCESS.—
The Secretary shall— | :

(1) establish with the Federal land man-
agement agencies that have jurisdiction
over land in the Lake Tahoe region a .
transportation planning process for the re-
gion; and .

(ii) coordinate the transportation plan-
ning process with the planning process re-
guired of State and local governments
under this section and section 185.

(C) INTERSTATE COMPACT.—

- (1) IN GENERAL.—Subject to clause (ii),
and notwithstanding subsection (b), to
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carry out the transportation planning
process required by this section, the con-
sent of Congress is-granted to the States of
California and Nevada to designate a met-
_ ropolitan planning organization for the
Lake Tahoe region, by agreement between
the Governors of the States of California
and Nevada and units of general purpose
local government that together represent
at least 75 percent of the affected popu-
lation (including the central city or cities
(as defined by the Bureau of the Census)),
or in accordance with procedures estab-
lished by applicable State or local law.
- (1) INVOLVEMENT OF FEDERAL LAND MAN-
AGEMENT AGENCIES — .

(I) REPRESENTATION.—The policy board
of a metropolitan planning organization
designated under clause (1) shall include
a representative of each Federal land

.management agency that has jurisdic-

tion over land in the Lake Tahoe region.
. (II) FunNDpING.—In addition to funds
made available to the metropolitan plan-
ning organization for the Lake Tahoe re-
gion under other provisions of this title
and under chapter 53 of title 49, 1 percent
. of the funds allocated under section 202
shall be used to carry out the transpor-

tation planning process for the Lake

Tahoe region under this subparagraph.

(D) AocTtviTiES.—Highway projects in-
¢luded in transportation. plans developed
under this paragraph— '

(1) shall be selected for funding in a man-
ner that facilitates the participation of
the Federal land management agencies
that have jurisdiction over land in the
- Lake Tahoe region; and

(ii) may, in accordance with chapter 2,
be funded using funds allocated under sec-
. tion 202. ’ .

(4) RESERVATION OF RIGHTS.—The right to
alter, amend, or repeal interstate compacts
_ entered into under this subsection is expressly
reserved.

(g) MPO CONSULTATION IN PLAN AND TIP Co-

ORDINATION,— :

(1) NONATTAINMENT AREAS.—If more than 1
metropolitan planning organization has au-
thority within a metropolitan area or an area
- which is designated as a nonattainment area
for ozone or carbon monexide under the Clean

Air Act, each metropolitan planning organiza- -

- tion shall consult with the other metropolitan
planning organizations designated for such
area and the State in the coordination of plans
and TIPs required by this section.

(2) TRANSPORTATION IMPROVEMENTS LOCATED
IN MULTIPLE MPOS.—If a transportation im-

. provement, funded from the Highway Trust
Fund or authorized under chapter 53 of title 48,
is located within the boundaries of more than
1 metropolitan planning area, the metropoli-
tan planning organizations shall coordinate

. plans and TIPs regarding the transportation

improvement.
(3) RELATIONSHIP WITH OTHER PLANNING OFFI-
CIALS.—The Secretary shall encourage each

metropolitan planning organization to consult -
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with officials responsible for other types of
planning activitiesthat are affocted by trans-
portation in the area (including State and
local planned growth, economic development,

- environmental protection, airport operations,

and freight movements) or to coordinate its
planning process, to the maximum extent
practicable, with such planning activities.
Under the metropolitan planning process,
transportation plans and TIPs shall be devel-
oped with due consideration of other related
planning activities within the metropolitan
area, and the process shall provide for the de-
sign and delivery of transportation services
within the metropolitan area that are pro-
vided by—

(A) recipients of assistance under chapter
53 of title 49, .

(B) governmental agencies and nonprofit
organizations (including representatives of.
the agencies and organizations) that receive
Federal assistance from & source other than
the Department of Transportation to provide
nonemergency transportation services; and

(C) recipients of assistance under section
204

(h) SCOPE OF PLANNING PROCESS.— B

(1) IN GENBRAL.—The metropolitan planning.
process for a metropolitan planning area
under this section shall provide for consider- .
ation of projects and strategies that will—

(A) support the economic vitality of the
metropolitan area, especially by enabling.
global competitiveness, productivity, and ef-

 ficiency; )

(B) increase the safety of the transpor-
tation system for motorized and non-
motorized users;

(C) increase the security of the transpor-
tation system for motorized and non-
motorized users;

(D) increase the accessibility and mobility
of people and for freight; B

(E) protect and enhance the environment,
promote energy conservation, improve the
quality of life, and promote consistency be-
tween transportation improvements and
State and local planned growth and eco-
nomic development patterns;

(F) enhance the integration and connec-
tivity of the transportation system, across
and between modes, for people and freight;

(®) promote efficient system management
and operation; and

(H) emphasize the preservation of the ex-
isting transportation system. |
(2) FAILURE TO CONSIDER FACTORS.—The fail-

ure: to consider any factor specified in para--
graph (1) shall not.be reviewable by any court

- under this title or chapter 53 of title 49, sub-

chapter IT of chapter 5 of title 5, or chapter 7
of title 5 in any matter affecting a transpor-
tation plan, a TIP, a project or strategy, or
the certification of a planning process.

(i) DEVELOPMENT OF TRANSPORTATION PLAN.— -

(1) IN GENERAL.—Each metropolitan planning
organization shall prepars and update & trans-
portation plan for its metropolitan planning
area in accordance with the requirements of
this subsection, The metropolitan planning or-
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ganization shall prepare and update such plan
every 4 years (or more frequently, if the met-
ropolitan planning organization elects to up-
date more frequently) in the case of each of
the following:

(A) Any area designated as nonattainment,
as defined in section 107(d) of the Clean Air
Act (42 U.8.C. 7407(Q)). : .

(B) Any area that was nonattainment and
subsequently designated to attainment in

accordance with section 107(d)(3) of that Act

(42 U.8.0. 7407(d)(3)) and that is subject to a
maintenance plan under section 175A of that
Act (42 U.S.C. T505a). : ’

In the case of any other area reqﬁired to have

a transportation plan in accordance with the h

requirements of this subsection, the metro-
politan planning organization shall prepare
and update such plan every 5 years unless the
‘metropolitan planning organization elects to
update more frequently.

(2) TRANSPORTATION PLAN,—A transportation
plan under this section shall be in a form that
the Secretary determines to be appropriate
g.nd shall contain, at a minimum, the follow-
ing:

(A) IDENTIFICATION OF TRANSPORTATION FA-

CILITIES.—An identification of transpor-

tation facilities (including major roadways,

transit, multimodal and intermodal facili-
ties, and intermodal connectors) that should
function as an integrated metropolitan
transportation system, giving emphasis to
those facilities. that serve important na-
.tional and regional transportation functions.,
In formulating the transportation plan, the
metropolitan planning organization shall
consider factors described in subsection (h)
as such . factors relate to a 20-year forecast
period. : )
(B) MITIGATION ACTIVITIES.—

(1) IN GENERAL.—A long-range transpor-
tation plan shall include a discussion of
types of potential environmental mitiga-
tion activities and potential areas to carry
out these activities, including activities
that may have the greatest potential to re-
store and maintain the environmental
functions affected by the plan.

(11) CONSULTATION.—The discussion shall
be developed in consultation with Federal,
State, and tribal wildlife, land manage-
ment, and regulatory agencies.

“(C) FINANCIAL PLAN.—A financial plan that
demonstrates how the adopted transpor-
tation plan can be implemented, indicates
resources from public and private sources

that are reasonably expected to be made.
available to carry out the plan, and rec-

ommends any additional financing strate-
gles for needed projects and programs. The
financial plan may include, for illustrative
purposes, additional projects that would be
included in the adopted transportation plan
if reasonable additional resources beyond
- those identified in the financial plan were
available. For the purpose of developing the
transportation plan, the metropolitan plan-
ning organization, transit operator, and
.State shall cooperatively develop estimates
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of funds that will be available to support
plan implemsentation.

(D) OPERATIONAL AND MANAGEMENT STRAT-
BGIES.—Operational and management strate-
gies to improve the performance of existing
transportation facilities to relieve vehicular
congestion and maximize the safety and mo-
bility of people-and goods.

. (B) CAPITAL INVESTMENT AND OTHER STRAT-
EGIES.—Capital investment and other strate-
gies to preserve the existing and projected
future metropolitan transportation infra-
structurs and provide for multimodal capac-

ity increases based on regional priorities and
needs.

(F) TRANSPORTATION AND TRANSIT ENHANCE-
MENT ACTIVITIES.—Proposed transportation -
and transit enhancement activities.

(8) COORDINATION WITH CLEAN AIR ACT AGEN-
CIES.—~In metropolitan areas which are in non-
attainment for ozone or carbon monoxide
under the Clean Air Act, the metropolitan
planning organization shall coordinate the de-

" yelopment of a transportation plan with the

process for development of the transportation '

control measures of the State implementation

plan required by the Clean Air Act, ’
(4) CONSULTATION,—

(A) IN GENBRAL.—In each metropolitan
area, the metropolitan planning organiza-
tion shall consult, as appropriate, with State
and local agencies responsible for land.use
management, natural  resources, environ-
mental protection, conservation, and his-
toric preservation concerning the develop-
ment of a long-range transportation plan.

(B) Issues.—The consultation shall in-
volve, as appropriate— .

(1) comparison of transportation plans
with State conservation plans. or maps, if
available; or

(i) comparison of tramsportation plans
to inventories of natural or historic re-
sources, if available. )

(5) PARTICIPATION BY INTERESTED PARTIES.—

(A) IN GENERAL.—Bach metropolitan plan-
ning organization shall provide citizens, af-.
focted public agencies, representatives of
public transportation employees, freight
shippers, providers of freight transportation
services, private providex@of transportation,
representatives of users of public transpor--
tation, representatives of users of pedestrian
walkways and bicycle transportation facili-
ties, representatives of the ‘disabled, and
other interested parties with a reasonable
opportunity to comment on the transpor-
tation plan.

(B) CONTENTS OF PARTICIPATION PLAN—A
participation plan—

(1) shall be developed in consultation
with all interested parties; and
(i1) shall provide that all interested par-

ties have reasonable opportunities to com-

ment on the contents of the transportation

plan. .
~ (0) METHODS.—In carrying out subpara-
graph (A), the metropolitan planning organi-
zation shall, to the maximum extent prac--
ticable—
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(i) hold any public mesetings at conven-
ient and accessible locations and times;
(ii) employ visualization techniques to
describe plans; and : ’
. (iii) make public information available
in electronically -accessible format and
~ means, such as the World Wide Web, as ap-
propriate to afford reasonable opportunity
for consideration of public information
under subparagraph (A). .

(6) PUBLICATION.—A transportation plan in-

- volving Federal participation shall be pub-
lished or otherwise made readily available by
the metropolitan planning organization for
public review, including (to the maximum ex-
tent practicable) in electronically accessible
formats and means, such as the World Wide
Web, approved by the metropolitan planning
organization and submitted for information
purposes to the Gtovernor at such times and in
such manner as the Secretary shall establish.

(7) SELECTION OF PROJECTS FROM ILLUS-

~ TRATIVE LIST.—Notwithstanding paragraph
2X0), a State or metropolitan planning orga-
nization shall not be required to select any
project from the illustrative list of additional
projects included in the financial plan under

paragraph (2)(C).

(j) METROPOLITAN TIP,—
(1) DEVELOPMENT ,—

(A) IN GENBRAL.—In cooperation with the
State and any affected public transportation
operator, the metropolitan planning organi-
zation designated for a metropoliten area

~ shall develop a TIP for the area for which
the organization is designated.
~ (B) OPPORTUNITY FOR COMMENT.—In devel-
oping the TIP, the metropolitan planning or-
ganization, in cooperation with the State
and any affected public transportation oper-

 ator, shall provide an opportunity for par-

ticipation by interested parties in the devel-

opment of the program, in accordance with ’

subsection (1)(5).

(C) FUNDING ESTIMATES.~—For the purpose
of developing the TIP, the metropolitan
planning organization, public transportation
agency, and State shall cooperatively de-
velop estimates of funds that are reasonably
expected to be available to support program
implementation. .

(D) UPDATING AND APPROVAL.—The ’I‘IP'

shall be updated at least once every 4 years
and shall be approved by the metropolitan
planning organization and the Governor.

(2) CONTENTS.— ’
(A) PRIORITY LIST—The TIP shall inciude
a priority list of proposed federally sup-
ported projects and strategies to be carried
out within each 4-year period after the ini-

tial adoption of the TIP.

- (B) FINANCIAL PLAN.—The TIP shall in-

clude a financial plan that— .
(1) demonstrates how the TIP can be im-

plemented; :

(i1) indicates resources from public and
private sources that are reasonably ex-

pected to be available to carry out the pro-

gram,
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(iii) identifies innovative financing tech-
niques to finance projects, programs, and
strategies; and

(iv) may include,. for illustrative pur-
poses, additional projects that would be in-
cluded in the approved TIP if reasonable
additional resources beyond those identi-
fied in the financial plan were available.

(C) DESORIPTIONS,—Each project in the TIP
shall include sufficient descriptive material
(such as type of work, termini, length, and
other similar factors) to identify the project
or phase of the project.

(3) INCLUDED PROJECTS — -
(A) PROJECTS UNDER THIS TITLE AND CHAP-
TER 53 OF TITLE 46.—A TIP developed under
this subsection for a metropolitan arsa shall
include the projects within the area that are
proposed for funding under chapter 1 of this
title and chapter 53 of title 49. )
(B) PROJECTS UNDER CHAPTER 2.— .

(i) REGIONALLY SIGNIFICANT PROJECTS.—
Regionally significant projects proposed
for funding under chapter 2 shall be identi-
fied individually in the transportation im-
provemsent program, .

(1i) OTHER PROJECTS.—Projects proposed
for funding under chapter 2 that are not .
determined to be regionally significant
shall be groupad in one line item or identi-
fied individually in the transportation im-
provement program.

(C) CONSISTENCY WITH LONG-RANGE TRANS-
PORTATION PLAN.—Each project shall be con-
sistent with the long-range transportation
plan developed under subsection (i) for the

area. . .
(D) REQUIREMENT OF . ANTICIPATED FULL

FUNDING.—The program shall include a

- project, or an identified phase of a project,

_only if full funding can reasonably be antici-
pated to be available for the project within
the time period contemplated for completion
of the project. :

(4) NOTICE AND COMMENT.—Before approving

" a TIP, a metropolitan planning organization,

in cooperation with the State and any affected
public transportation operator, shall provide
an opportunity for participation by interested
parties in the development of thie program, in
accordance with subsection (1)(5).

(5) SELECTION OF PROJECTS,—

(A) IN GENERAL.—Except as otherwise pro-
vided in subsection (k)(4) and in addition to -
the TIP development required under para-
graph (1), the selection of federally funded
projects in metropolitan areas shall be car-
ried out, from the approved TIP—

1) by— o -
(I) in the case of projects under this
title, the State; and
(ID) in the case of projects under chap-
ter 53 of title 49, the designated recipi--
ents of public transportation funding; -
and ’
(ii) in cooperation with the metropolitan .
planning organization.

(B) MODIFICATIONS TO PROJECT PRIORITY.—
. Notwithstanding any other provision of law,
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action by the Secretary shall not be required
to advance a project included in the ap-
proved TIP in place of another project in the
program.

~ (6) SELECTION OF PROJECTS FROM ILLUS-
TRATIVE LIST.— : .

(A) NO REQUIRED SELECTION.—Notwith-
standing paragraph (2)B)(iv), a State or
metropolitan planning organization shall
not be required to select any project from
the illustrative list of additional projects in-
cluded in the financial plan under paragraph
(2X(BX(iv). : :

(B) REQUIRED ACTION BY THE SECRETARY.—
Action by the Secretary shall be required for
a State or metropolitan planning organiza-
tion to. select any project from the illus-
trasive list of additional projects included in
the financial plan under paragraph (2}(B)(iv)
for in¢lusion in an approved TIP.

- (7) PUBLICATION.— :

(A) PUBLICATION OF TIPS.—A TIP involving
Federal participation shall be published or
otherwise made readily available by the
metropolitan planning organization for pub-
lic review,

{B) PUBLICATION OF ANNUAL LISTINGS OF

. PROJECTS.—An annual listing of projects, in-
cluding investments in pedestrian walkways
and bicycle "transportation facilities, for
which Federal funds have been obligated in
the preceding year shall be published or
otherwise made available by the cooperative
effort of the State, transit operator, and
metropolitan planning organization for pub-
lic review, The listing shall be .consistent
with the categories identified in the TIP.

"' (k) TRANSPORTATION MANAGEMENT AREAS.—
(1) IDENTIFICATION AND DESIGNATION,—

(A) REQUIRED IDENTIFICATION.—The Sec-
retary shall identify as .a transportation
management area each urbanized area (as
defined by the Bureau of the Census) with a
population of over 200,000 individuals.

¢B) DESIGNATIONS ON REQUEST.—The Sec-
retary shall desighate any additional area as
a transportation management area on the
request of the Governor and the metropoli-
tan planning organization designated for the
area.

(2) TRANSPORTATION PLANS.—In a metropoli-
tan planning area serving a transportation
management area, transportation plans shall
be based on a continuing and comprehensive
transportation planning process carried out by

the metropolitan planning organization in co- .

operation with the State and public transpor-
tation operators. .

(8) CONGESTION MANAGEMENT PROCESS.—With-
in a metropolitan planning area serving a
transportation management area, the trans-
portation planning process under this section
shall address congestion management through
a process that provides for effective manage-

ment and operation, based on a cooperatively”

developed and implemented metropolitan-wide
strategy, of new and existing transportation
facilities eligible for funding under this title

and chapter 53 of title 49 through the use of
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travel demand reducﬁion and operational ma'n-
agement strategies. The Secretary shall estab-

_ lish an appropriate phase-in schedule for com-

pliance with the requirements of this section
but no sooner than 1 year after the identifica-
tion of a transportation management area,

(4) SELECTION OF PROJECTS.—

(A) IN .GENERAL.—AIl federally funded
projects carried out within the boundaries of
a metropolitan planning area serving a
transportation management area under this
title (excluding projects carried out on the
National Highway System and projects car-

. ried out under the bridge program or the
Interstate maintenance program) or under
chapter 53 of title 49 shall be selected for im-
plementation from the approved TIP by the
metropolitan planning organization des-
ignated for the area in consultation with the
State and any affected public transportation
operator. . :

(B) NATIONAL HIGHWAY SYSTEM PROJECTS.—
Projects carried out within the boundaries
of a metropolitan planning area serving a
transportation management area on the Na-
tional Highway System and projects carried
out within such boundaries under the bridge
program or the Interstate maintenance pro-
gram under this title shall be selected for
implementation from the approved TIP by
the State in cooperation with the metropoli-
tan planning organization designated for the
area. ' :

(5) CERTIFICATION .~
- (A) IN GENERAL.—The Secretary shall—

(1) ensure that the metropolitan plan-
ning process of a metropolitan planning
organization serving a transportation
management area is being carried out in
accordance with applicable provisions of
Federal law; and

(ii) subject to subparagraph (B), certify,
not less often than once every ¢ years, that
the requirements of this paragraph are
met with respect to the metropolitan plan-
ning process.

(B) REQUIREMENTS FOR CERTIFICATION.—
The Secretary may make the certification
under subparagraph (A) if— . ’

(i) the transportation planning process
complies with the requirements of this
section-and other applicable requirernents
of Federal law; and o

(i1) there is a TTP for the metropolitan
planning area that has been approved by
‘the metropolitan planning organization
and the Governor. ' .
(C) EFFECT OF FAILURE TO CERTIFY —

(i) WITHHOLDING OF PROJECT. FUNDS.—If &
metropolitan planning process of a metro-
politan planning organization’ serving a
transportation management area is not
certified, the Secretary may withhold up
“to 20 percent of the funds attributable to
the metropolitan planning area of the met-
ropolitan planning organization for
projects funded under this title and chap-
ter 53 of title 49.

(i) RESTORATION OF WITHHELD FUNDS.—
“The withheld funds shall be restored to the
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metropolitan planning area at such time
as the metropolitan planning process is
certified by the Secretary. i

(D) REVIEW OF CERTIFICATION.—In making
certification determinations under this

. paragraph, the Secretary shall provide for
public ihvolvement appropriate to the met-
ropolitan ares under review,

(1) ABBREVIATED PLANS FOR CERTAIN AREAS.—
(1) IN GENERAL.—Subject.to paragraph (2), in
the case of a metropolitan area not designated
as a’ transportation management area under
this section, the Secretary may provide for
the development of an abbreviated transpor-
tation plan and TIP for the metropolitan plan-
ning area that the Secretary determines is ap-
propriate to achieve the purposes of this sec-
tion, taking into account the complexity of
transportation problems in the area. :
(2) NONATTAINMENT AREAS.—The BSecretary
may not permit abbreviated plans or TIPs for
 a metropolitan area that is in nonattainment
for ozone or carboh monoxide under the Clean
Air Act. ' :

7 (m) ADDITIONAL REQUIREMENTS FOR CERTAIN

NONATTAINMENT AREAS,— . :

(1) IN GENERAL.—Notwithstanding any other
provisions of this title or chapter 53 of title 48,
for transportation management areas classi-
fied as nonattainment for ozone or carbon
monoxide pursuant to the Clean Air Act, Fed-
eral funds may not be advanced in such area
for any highway project that will result in a
significant increase in the carrying capacity
for single-occupant vehicles unless the project
is. addressed through a congestion manage-
‘ment, process. . C

(2) APPLICABILITY.—This subsection applies
t0 a nonattainment area. within the metropoli-
tan planning ares boundaries determined
under subsection (e).

(n) LIMITATION ON STATUTORY CONSTRUCTION.—
Nothing in this section shall be construed to
confer on a metropolitan planning organization
. the authority to impose legal requirements on
any transportation facility, provider, or project

not eligible under this title or chapter 53 of title

49, .
(0) FuNDING.—Funds set aside under section

104(f) of this title or section 5305(g) of title 49~

shall be available to carry out this section.

(p) CONTINUATION OF CURRENT REVIEW PRAC-
TI0E.—8ince plans and TIPs described in this
section are subject to a reasonable opportunity
for public comment, since individual projects in-
cluded in plans and TIPs are subject to review

under the National Environmental Policy Act of’

1969 (42 U.S.C. 4321 et seq.), and since decisions

by the Secretary concerning plans and TIPs-de--

soribed in this section have not been reviewed
under-such Act as of January 1, 1997, any, deci-
sion by the Secretary concerning & plan or TIP
described in this section shall not be considered
to be a Federal action subject to review under
such Act. :

(Added Pub. L. 87-866, §9(a), Oct. 23, 1962, 76 Stat.
1148; amended Pub. L. 91-605, title I, §143, Dec.
31, 1970, 84 Stat. 1737; Pub. L. 95-599, title I, §169,
Nov. 6, 1978, 52 Stat, 2723; Pub. L. 102-240, title I,
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§1024(2), Dec. 18, 1991, 105 Stat. 1955; Pub. L.

. 102388, title V, §502(b), Oct. 6, 1992, 106 Stat.

1566; Pub. L. 103-429, §3(5), Oct. 31, 1894, 108 Stat.
4377; Pub. L. 104-59, title III, §317, Nov. 28, 1995,
109 Stat. 588; Pub. L. 105-178, title I, §1208(a)-(m),
(0), June 9, 1998, 112 Stat. 170-179; Pub. L. 105-206,
title IX, §9003(c), July 22, 1998, 112 Stat. 839; Pub.
L. 109-59, title VI, §6001(a), Aug. 10, 2005, 118
Stat. 1839.) '

REFERENCES IN TEXT

The Clean Air Act, referred to in subsecs. (8)X4),
BG)D), (@X1), ()3), (1)2), and (mX1), is act July 14, 1955,
ch, 360, 69 Stat. 322, as amended, which is clagsified gen- -
erally to chapter 85 (§7401 et seq.) of Title 42, The Pub-
1lc Health and Welfare, For complete classification of
this Act to the Code, see Short Title note set out under
gection 7401 of Title 42 and Tables.

The date of enactment of the SAFETEA-LU, referred
to in subsec. (e)(4), (5), is the date of enactment of Pub.
1.,'109-69, which was approved Aug. 10, 2005.

Public Law 96-551, referred to in subsec. (D)(3)(A), is
Pub. L. 96-551, Dec. 19, 1980, 94 Stat. 3233, which is not
classified to the Code. .

The National Environmental Policy Act of 1969, re-
ferred to in subsec. (p), is Pub, L. 91-190, Jan. 1, 1870, 83
Stat. 852, as amended, which is classified generally to
chapter- 55 (§4321 et seq.) of Title 42, The Public Health
and Welfare. For complete classification of this Act to
the Code, see Short Title note set out under ssction
4321 of Title 42 and Tables.

AMENDMENTS

2005—Pub. L. 109-59 amended section catohline and
text generally, substituting provisions relating to met-
ropolitan transportation planning for provisions relat-"
ing to, in subsec. (a), general requirements for develop-
ment of transportation plans and programs for urban-
ized areas, in subseo. (b), designation of metropolitan

-planning organizations, in subseo. (0), determination of

metropolitan planning area boundaries, in subsec. (d),
coordination of transportation planning in multistate '
metropolitan areas, in subsec. (e). coordination of met-
ropolitan planning organizations, in subsec. (f), acope of
the planning process, in subsec. (g), development of a
long-range transportation plan, in subsec. (h), develop-
ment of a metropolitan area transportation improve-
ment program, in subsec. (1), designation of transpor-
tation management areas; in subsec. () abbreviated
plans and programs for areas not designated as trans-
portation management areas, in subsec. (¥), transfer of
funds, in subseo. (), additional requirements for non-
attainment arsas under the Clean Air Act,in subsec.
(m), limitation on statutory construction, in subsec.
(n), funding, and in subseo. (0), review of plans and pro-
grams under the National Environmental Policy Act of
1969,

1998—Subsec.- (a). Pub, L. 106-178, §1203(a), reenacted
heading without change and amended text of subsec. (a)
generally. Prior to amendment, text read as follows: -
4] 48 in the.national interest to encourage and pro-
mote the development of transportation systems em-
bracing various modes of transportation in a manner

" which will efficiently maximize mobility of people and

goods within and through urbanized areas and mini-
mize transportation-related fuel consumption and air
pollution. To accomplish this objective, metropolitan
planning organizations, in cooperation with the State,
shall develop transportation plans and programs for ur-
banized areas of the State. Such plans and programs
shall provide for the development of transportation fa-
cilities (Inciluding pedestrian walkways and bicycls
transportation facilities) which will function a8 an
intermodal -transportation system for the State, the
metropolitan areas, and the Nation. The process for de-
veloping such plans and programs shal] provide for con-
sideration of all modes of transportation and shall be
continuing, cooperative, and comprehensive to the de-
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metropolitan planning organization plan or- pfbgram
updates shall reflect changes made by this section.”

DEMONSTRATION PROJECT FOR RESTRICTED ACCESS 0
CENTRAL BUSINESS DISTRICT OF METROPOLITAN AREAS

Section 1556 of Pub. L. 96-599 anthorized Secretary of
Transportation to carry out a demonstration project in
& metropolitan area respecting the restriction of access

of motor vehicles to the central business district dur-’

ing peak hours of traffic, authorized the necessary ap-
propriations, and required progress reports and a final
report and recommendations not later than three years
after Nov. 8, 1978,

REDUCTION OF URBAN BLIGHT ADJACENT TO FEDERAL-
AID PRIMARY AND INTERSTATE HIGHWAYS LOCATED IN
CENTRAL BUSINESS DISTRIOTS

Section 159 of Pub. L. 95-599 directed Secretary to
conduct a study and submit a report to Congress not
later than two years after Nov. 6, 1978, respecting the
potential for reducing urban blight adjacent to Fed-
eral-aid primary and interstate highways located in
central business districts. . .

URBAN SYSTEM STUDY

Pub, L. 94-280, title I, §149, May 5, 1976, 90 Stat. 447,
directed Secretary of Transportation to conduct a
study of the factors involved in planning, sslection,
etc., of Federal-aid urban system routes including an
analysis of organizations carrying out the planning
process, the status of jurisdiction over roads, program-
ing responsibilities under local and State laws, and au-
thority -of local units, such study to be submitted to
Congress within six mounths of May 5, 1976.

FRINGE PARKING DEMONSTRATION PROJECTS

Pub. L. 90-495, §11, Aug. 23, 1968, 82 Stat, 820, author-
ized Secretary to approvse construction of publicly
owned parking facilities under this title until June 30,
1971, a8 a demonstration project, authorized the Fed-
‘eral share of any project under this section to be 50%,

prevented approval of projects by the Seécretary unless.

the State or political subdivision thereof where the
project is located can construct, maintain, and operate
the facility, unless the Secretary has entered into an
agreement with the State or political subdivision gov-
erning the financing, maintenance, and operation of
the facility, and unless the Secretary has approved de-
sign standards for construction of the facility, defined
v“parking facilities'”, permitted a State or political sub-
division to contract for the operation of such facility,
prohibited approval of the project by the Secretary un-

less it is carried on in accordance with section 134 of

this title (this section), and regnired annual reports to
Congress on the demonstration projects approved undsr
this section, prior to repeal by Pub, L. 91-605, title I,
§134(c), Dec. 31, 1970, 84 Stat. 1734. See section 137 of
this titie. .

§185. Statewide transportation planning

(8) GENBRAL REQUIREMENTS.— :
(1) DEVELOPMENT OF PLANS AND PROGRAMS.—
" To accomplish the objectives stated in section
134(a), each State shall develop a statewide
transportation plan and a statewide transpor-
tation improvement program for all areas of
the State, subject to section 134. )
(2) CoNTENTS.—The statewide transportation

plan and the transportation improvement pro- .

 gram developed for sach State shall provide
. for the development and integrated manage-
ment and operation of transportation systems
and facilities (including accessible pedestrian
walkways and bicycle transportation facili-

" ties) that will function as an intermodal
" transportation system for the State and an in-
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tegral: part of an intermodal transportation
system for the United States. .

(3) PROCESS OF DEVELOPMENT.—The process -
for developing the statewide plan and the
transportation improvement. program shall
provide for consideration of all modés of trans-
portation and the policies stated in section
134(a), and shall be continuing, cooperative,
.and comprehensive to the degree appropriate,
based on the complexity of the transportation
problems to be addressed. - :

(b) COORDINATION WITH METROPOLITAN PLAN-
NING; STATE IMPLEMENTATION PLAN.—A State
shall— - .

(1) coordinate planning carried out under
this section with the transportation planning
activities carried out under section 134 for
metropolitan areas of the State and with
statewide trade and economic development
planning activities and related multistate
planning efforts; and’ .

(2) develop the transportation portion of the
State implementation plan as required by the.
Clean Air Act (42 U.S.C. 7401 et seq.).

(¢) INTERSTATE AGREEMENTS.— -

(1) IN GENERAL.—The consent of Congress is’
granted to two or more States entering into
agreements or compacts, not in conflict with
any law of the United States, for cooperative
efforts and mutual assistance in support of ac-
tivities authorized under this section related
to interstate areas and localities in the States
and establishing authorities the States con-
sider desirable for making the agreements and
compacts effective.

(2) RESERVATION OF RIGHTS.—The right to
alter, amend, or repeal interstate compacts
entered into under this subsection is expressly
reserved. .

(d) S8coPE OF PLANNING PROCESS.—

(1) IN GENERAL,—Each State shall carry out

. a statewide transportation planning process
that provides for consideration and implemen-
tation of projects, strategies, and services that
will— . .

(A) support the economic vitality of the
United States, the States, nonmetropolitan
‘areas, and metropolitan areas, especially by
enabling global competitiveness, productiv-
ity, and efficiency,

(B) increase the safety of the transpor-
tation system for motorized and non-
motorized users; :

Q) increase the security of the transpor-
tation system for motorized and non-
motorized users; .

(D) increase the accessibility and mobility
of people and freight;

(E) protect and enhance the environment,
promote energy conservation, improve the
quality of life, and promote consistency be-
tween transportation improvements and
State and local planned growth and eco-
nomic development patterns; )

(F) enhance the integration and. connec-
tivity of the transportation system, across
and between modes throughout the State,

. for people and freight;

(&) promote efficient system management
‘and operation; and - :
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. (H) emphasize the preservation of the ex-
- isting transportation system.

. (2) FAILURE TO CONSIDER FACTORS.—The fail-
ure to consider any factor specified in para-
graph (1) shall not be reviewable by any court

under this title or chapter 53 of title 49, sub-
chapter II of chapter 5 of title 5, or chapter 7
of title 5 in any matter affecting a statewide

transportation plan, the transportation im- .

provement program, a project or strategy, or
the certification of a planning process.

(e) ADDITIONAL REQUIREMENTS.—In carrying
out planning under this section, each State shall

‘consider, at a minimum— -

1) Vwith respect to nonmetropolitan areas,
the concerns of affected local officials with re-
sponsibility for transportation;

(2) the concerns of Indian tribal govern-
ments and Federal land management agencies
that have jurisdiction over land within the
boundaries of the State; and

(3) coordination of transportation plans, ‘the

-transportation improvement program, and
planning activities with related planning ac-
tivities being carried out outside of metropoli-
tan planning areas and between States.

(f) LoNG-RANGE STATEWIDE TRANSPORTATION

PLAN—

(1) DEVELOPMENT, —Each State shall develop
~a long-range statewide transportation plan,
with a minimum 20-year forecast period for aill
areas of the State, that provides for the devel-
. opment and implementation of the intermodal
. transportation system of the State.
(2) CONSULTATION WITH GOVERNMENTS.—

".(A) METROPOLITAN AREAS.—The statewide
transportation plan shall be developed for -

each metropolitan area in the State in co-
operation with the metropolitan planning
organization designated for the metropoli-
tan area under section 134.

(B) NONMETROPOLITAN AREAS.—With. re-
spect to nonmetropolitan areas, the state-

.wide transportation plan shall be.developed
in consultation with affected nonmetropoli-
tan officials with responsibility for transpor-
~ tation. The Secretary shall not review or ap-
prove the consultation process in each
© State.

(C) INDIAN TRIBAL AREAS—WIith respect to
each area of the State under the jurisdiction
of an Indian tribal government, the state-
wide transportation plan shall be developed
in consultation with the tribal government
and the Secretary of the Interior.

(D) CONSULTATION, COMPARISON, AND CON-
SIDERATION,—

(i) IN GENERAL.—The long-range trans-
portation plan shall be developed, as ap-
propriate, in consultation with State, trib-

. al, and local agencies responsible for land
. use management, natural resources, envi-
ronmental protection, conservation, and

* historic preservation.

(i) COMPARISON AND CONSIDERATION,—
Consultation under clause (i) shall involve
comparison of transportation plans to
State and tribal conservation plans or
maps, if available, and comparison of
transportation plans to inventories of nat-
ural or historic resources, if available,
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(3) PARTICIFPATION BY INTERESTED PARTIES.—

(A) IN GENERAL.—In developing the state-
wide transportation plan, the State shall

. provide citizens, affected public agencies,
representatives of public transportation em-
ployees, freight shippers, private providers
of transportation, representatives of users of
public transportation, representatives of
users of pedestrian walkways and bicycle
transportation facilities, representatives of
the disabled, providers of freight transpor-
tation services, and other interested parties
with a reasonable opportunity to comment
on the proposed plan.

(B) METHODS.—In carrying out subpara-
graph (A), the State shall, to the maximum
extent practicable—

(i) hold any public meetings at conven-
ient and accessible locations and times;

(ii) employ visualization techniques to
describe plans; and

(iii) make public information available
in electronically accessible format and
means, such as the World Wide Web, as ap-
propriate to afford reasonable opportunity
for consideration of public information

under subparagraph (A).

(4) MITIGATION ACTIVITIES,—
" (A) IN GENERAL.—A long-range transpor-
tation plan shall include a discussion of po-
tential environmental mitigation activities
and potential areas to carry out these activi-
ties, including activities that may have the
greatest potential to restore and maintain
the environmental functions affected by the
plan.

(B) CONSULTATION.—The discussion shall be
developed in consultation with Federal,
State, and tribal wildlife, land management,
and regulatory agencies.

.- (5) FINANCIAL PLAN.—The statewide trans-

" portation plan may include a financial plan

that demonstrates how the adopted statewide
transportation plan can be implemented, indi-
cdtes resources from public and private
sources that are reasonably expected to be
made available to carry out the plan, and rec- -
ommends any additional financing strategies
for needed projects and programs. The finan-
cial plan may include, for illustrative pur-
poses, additional projects that would be in-
cluded in’ the adopted statewide transpor-
tation plan if reasonable additional resources
beyond those identified in the financial plan
were available.

(6) SELECTION OF PROJECTS FROM ILLUS-
TRATIVE LIST.—A State shall not be required to
select any project from the illustrative list of
additional projects included in the- financial
plan described in paragraph (5).

(T) BXISTING SYSTEM.—The statewide trans-
portation plan should include capital, oper-
ations and management strategies, invest-
ments, procedures, and other measures 1o en-
sure the preservation and most efficient use of
the existing transportation system.

(8) PUBLICATION OF LONG-RANGE TRANSPOR-
TATION PLANS.—Each long-range transpor-
tation plan prepared by a State shall be pub-

11shed or otherwise made available, including
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(to the maximum extent practicable) in elac-
tronically accessible formats and means, such
as the World Wide Web.

(8) STATEWIDE TRANSPORTATION IMPROVEMEN’I‘
PROGRAM.—
(1) DEVELOPMENT —Hach State shall develop
. a statewide transportation improvement pro-
gram for all areas of the State. Such program
shall cover a period of 4 years and be updated
every 4 years or more frequently if the Gov-
ernor elects to update more frequently.
(2) CONSULTATION WITH GOVERNMENTS,—

(A) METROPOLITAN AREAS.—With respect to
each metropolitan area in the State, the
program shall be developed in cooperation
with the metropolitan planning organization
designated for the metropolitan area under
.section 134,

(B) NONMETROPOLITAN AREAS.—With re- -

spect fo each nonmetropolitan area in the
State, the program shall be developed in
consultation with affected nonmetropolitan
local officials with responsibility for trans-
portation. The Secretary shall not review or
approve the specific consultation process in
the State.

(C) INDIAN TRIBAL AREAS.—With respect to
each area of the State under the jurisdiction
of an Indian tribal government, the program
shall be developed. in consultation with the

- tribal government and the Secretary of the
Interior.

(3) PARTICIPATION BY INTERESTED PARTIES.—

In developing the program, the State shall
provide citizens, affected public agencies, rep-
resentatives of public transportation employ-
ees, freight shippers, private providers of
transportation, providers of freight transpor-

tation services, representatives of users of.

public transportation, representatives of users
“of pedestrian walkways and bicycle transpor-
tation facilities, representatives of the dis-
abled, and other interested parties with a rea~
sonable opportunity to comment on the pro-
posed program.

(4) INCLUDED PROJECTS.—

(A) IN GENERAL—A transportation im-
provement program developed under this
subsection for a State shall include federally
supported surface transportation expendi-
tures within the boundaries of the State.

(B) LISTING OF PROJECTS.—AnN annual list-’ )

ing of projects for which funds have been ob-
ligated in the preceding year in each metro-
politan planning area shall be published or
otherwise made available by the cooperative
effort of the State, transit operator, and the
metropolitan planning organization for pub-
lic. review. The listing shall be consistent
with the funding categories identified in
each metropolitan transportation 1mprove-
ment program.
(C) PROJECTS UNDER CHAPTER 2.~
(i) REGIONALLY SIGNIFICANT PROJECTS.—
Regionally significant projects proposed
for funding under chapter 2 shall be identi-
fied individually in the transportation im-
provement program.
~(ii) OTHER PROJEOTS.—Projects proposed
for funding under chapter 2 that are not
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determined to be regionally significant
shall be grouped in one line item or identi-

 fied individually in the tra,nsportation im-
provement progran.

(D) CONSISTENCY WITH STATEWIDE TRANS-
PORTATION PLAN,—Bach project shall he—

(1) consistent with the statewide trans-
portation plan developed under this 80c-
tion for the State;

(i1) identical to the project or phase of
the project as described in an approved
metropolitan transportation plan; and

(ii1) in conformance with the applicable
State air quality implementation plan de-

- veloped under the Clean Air. Act, if the

.. project is carried out in an area designated
as nonattainment for ozone, particulate
matter, or carbon monoxide under such.
Act.

(E) REQUIREMENT OF ANTICIPATED FULL
FUNDING.—The transportation improvement
program shall include a project, or an identi-
fied phase of a project, only if full funding -
can reasonably be anticipated to be avail-
able for the project within the time period
contemplated for completion of the project.

(F) FINANCIAL PLAN,—The transportation
improvement program may include a finan-
cial plan that demonstrates how the ap-
proved transportation improvement program
can be implemented, indicates resources
from public and private sources that are rea-
sonably expected to be made available to
carry out the transportation improvement
program, and recommends any additional fi-
nancing strategies for needed projects and
programs. The financial plan may include,
for illustrative purposes, additional projects
that would be included in the adopted trans-
portation plan if reasonable additional re-

" sources beyond those identified in the finan-
. cial plan were available.

(G) SELECTION OF PROJECTS FROM ILLUS- -
TRATIVE LIST.—

(i) NO REQUIRED SELECTION—Notwith-
standing subparagraph (F), a State shall
not be required to select any project from
the illustrative list of additional projects
included in. the financial plan under sub-
paragraph (F). '

(ii) REQUIRED ACTION BY THE SEC-
RE’I‘ARY —Action by the Secretary shall be
required for a State to select any project
from the illustrative list of additional
projects included in the financial plan
under subparagraph (F) for inclusion in an
approved transportation improvement pro-
gram. ’ :

(H) PRIORITIES—The transportation im- .
provement program shall reflect the prior-
ities for programming and expenditures of
funds, including transportation enhance-
ment activities, required by this title and
chapter 53 of title 49.

(5) PROJECT -SELECTION FOR AREAS OF LESS

THAN 50,000 POPULATION.—Projects carried out
in areas with populations of less than 50,000 in-

-dividuals shall be selected, from the approved

transportat;ion improvement program (exclud-
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ing projects carried out on the National High-
way System and projects carried out under the
bridge program or the Interstate maintenance
program ‘under this title or under sections
5310, 5311, 5316, and 5317 of title 49), by the

. State in cooperation with the affected non-
metropolitan local officials with responsibil-
ity for transportation. Projects carried out in
areas with populations of less than 50,000 indi-
. vidvals on the National Highway System or
under the bridge program or the Interstate
maintenance program under this title or under
sections 5310, 5311, 5316, and 5317 of title 48
shall be selected, from the approved statewide
transportation improvement program, by the
State in consultation with the affected non-
metropolitan local officials with responsibil-
ity for transportation. . )

(6) - PTRANSPORTATION IMPROVEMENT PROGRAM
APPROVAL.—Every 4 years, a transportation
improvement program developed under this
“subsection shall be reviewed and approved by
the Secretary if based on a current planning
finding. ’ .

(7) PLANNING FINDING.—A finding shall be
made by the Secretary at least every 4 years
that the transportation planning process
through which statewide transportation plans
and programs are developed is consistent with
this section and section 134.

(8) MODIFICATIONS TO PROJECT PRIORITY.—
‘Notwithstanding any other provision of law,
action by the Secretary shall not be required
to advance a project included in the approved
transportation improvement program in place
of another project in the program.

- (h) FuNpING.—Funds set aside pursuant to sec-
tion 104(f) of this title and section 5305(g) of title
49, shall be available to carry out this section.
(i) TREATMENT OF CERTAIN STATE LAWS AS
CONGESTION MANAGEMENT PROCESSES.~—For pur-
poses of this section and section 134, and sec-
- tions 5308 and 5304 of title 49, State laws, rules,
or regulations pertaining to congestion manage-
‘ment systems or programs may constitute the
congestion management process under this sec-
tion and-section 134, and sections 5308 and 5304 of
title 49, if the Secretary finds that the State

.. laws, rules, or regulations are consistent with,

and fulfill the intent of, the purposes.of this sec-
tion and section 134 and sections 5303 and 5304 of
- title 49, as appropriate. )
(j)> CONTINUATION OF CURRENT REVIEW PRAC-
_ TICE.—Since the statewide transportation plan
and the transportation improvement program
described in this section are subject to a reason-
able opportunity for public comment, since indi-
vidual ‘projects included in the statewide trans-
portation plans and the transportation improve-
ment program are subject to review under the
National Environmental Policy Act of 1969 (42
U.S:0. 4321 et. seq.), and since decisions by the
Secretary concerning statewide transportation
plans or the transportation improvement pro-
gram described in this section have not been re-
viewed under such Act as of January 1, 1997, any
‘decision by the Secretary concerning a metro-
politan or statewide transportation plan or the
transportation improvement program described
in this section shall not be considered to be &
Federal action subject to review under such Act.

TITLE 23—HIGHWAYS
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(Added Pub. L, 90-495, §10(a), Aug. 23, 1968, 82
Stat, 820; amended Pub. L. 91-605, title I,
§§106(g), 125, Dec. 31, 1970, 84 Stat. 1718, 1729; Pub.
1. 93-87, title I, §119, Aug. 13, 1973, 87 Stat. 259
Pub. L. 94-280, title I, §123(a), May 5, 1976, 90
Stat. 439; Pub. L. 102-240, title I, §1025(a), Dec.
18, 1991, 105 Stat. 1962; Pub. L. 103-428, §3(6), Oct.
81, 1994, 108 Stat. 4378; Pub. L. 105-178, title I,
§1204(a)-(h), June 9, 1998, 112 Stat. 180-184; Pub.
1. 109-59, title VI, §6001(a), Aug. 10, 2005, 119
Stat. 1851.) '
REFERENCES IN TEXT

The Olean Air Act, referred to in subsecs. (b)(2) and
(@)(4)DX1ii), is-act July 14, 1955, ch. 360, 69 Stat. 322, as
amended, which is classified generally to chapter 85
(§7401 et seq.) of Title 42, The Public Health and Wel-
fare. For complete classification of this Act to the
Code, see Short Title note set out under section 7401 of
Title 42 and Tables. .

The National Environmental Policy Act of 1969, re-
ferred to in subsec. (j), is Pub. L. 81-190, Jan. 1, 1870, 83
Stat. 852, as amended, which is classified generally to-
chapter 55 (§4321 et seq.) of Title 42, The Public Health
and Welfare, For complete classification of this Act to
the Code, see Short Title note set out under section

" 4391 of Title 42 and Tables,

PRIOR PROVISIONS

A prior section 135, Pub, L. 89-139, §4(a), Aug, 28, 1865,
79 Stat. 578, called for & highway safety program in
each State approved by the Secretary, prior to repeal
by Pub. L. 89-564, title I, §102(a), Sept. 9, 1966, 80 Stat.
734. See section 402 of this title.

AMENDMENTS

2005—Pub. L. 109-59 amended section catchline and
text. generally, ‘substituting provisions relating to
statewide transportation planning for provisions relat-
ing to, in subsec. (a), dsvelopment of plans and pro-
grams by each State, in subsseo. (b), coordination of
State with Federal planning, in subsec. (¢), scope of
planning process, in subsec. (d), additional minimum
requirements for each State to consider, in subsec. (e),
development of a long-range transportation plan, in
subsec. (), dévelopment of a State transportation im-
provement program, in subsec. (g), funding, in subsec.
(h), treatment of certain State laws as congestion man-
agement systems, and, in subsec. (1), review of plans
and programs under the National Environmental Pol-
icy Act of 1969, :

1998 —Subsec. (a). Pub. L. 106-178, §1204(a), reenacted
heading without change and amended text of subsec, (a)
generally. Prior to amendment, text read as follows:
“It is in the national interest to encourage and pro--
mote the development of transportation systems em-
bracing various modes of transportation in a manner
that will serve all areas of the State efficiently and ef-
fectively. Subject to section 134 of this title, the State
shall develop transportation plans and programs for all
areas of the State. Such plans and programs shall pro-
vide for development of transportation facilities (in-
cluding pedestrian walkways and bicycle transpor-
tation facilities) which will function as an intermodal
State transportation system. The process for develop-
ing such plans and programs shall provide for consider-
ation of all modes of transportation and shall bs.con-
tinuing, cooperative, and comprehensive to the degree
appropriate, based on the complexity of .the transpor-
tation problems.” :

Subsec, (b). Pub. L. 105-178, §1204(b), inserted “and
sections 5303 through 5305 of title 49" after ‘‘section 134
of this title”. ’

Subsec. (¢). Pub, L. 105-178, §1204(c), amended heading
and text of subsec. (c) generally, substituting provi-
sions relating to scope of planning process for provi-
sions relating to considerations to be involved in

) Spat.e’s continuous transportation planning process.
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(4) The requirements in paragraphs (b)(1)
through (3) of this section shall be met for 3
consecutive years in order to produce a valid
spatially averaged annual standard design
value, Otherwise, the individual (single) site
annual standard design values shall be com-
pared directly to the level of the annual

NAAQS.
© (¢) Section 58.12 of this chapter specifies
the required minimum frequency of sampling
for PM,s. BExceptions to the specified sam-
pling frequencies, such as a reduced fre-
quency during a season of expected low con-
centrations (i.e., “‘seasonal sampling"), are
subject to the approval of EPA. Annual 98th
percentile values are to be calculated accord-
ing to equation 6 in section 4.5 of this appen-
dix when g site operates on a ‘‘seasonal sam-
pling’’ schedule.

3.0 Requirements for Data Used for Compari-
sons With the PMas NAAQS and Data Report-
ing Considerations.

(a) Except as otherwise provided in this ap-
pendix, only valid PRM/FEM/ARM PM, s data
required to be submitted to EPA’s Air Qual-
ity System (AQS) shall be used in the design
value calculations.

(b) PMas measurement data (typically

“hourly for continuous instruments and daily
for filter-based instruments) shall be re-
ported to AQS in micrograms per cubic
meter (ug/ms) to one decimal place, with ad-
ditional digits to the right being truncated.

(c) Block 24-hour averages shall be com-
puted from available hourly PM.s concentra-
tion data for each corresponding day of the
year and the result shall be stored in the
first, or start, hour (i.e.,, midnight, hour ‘0’)
of the 24-hour period. A 24-hour average shall
pe considered valid if at least 76 percent (i.e.,
18) of the hourly averages for the 24-hour pe-
riod are available. In the event that less
than all 24 hourly averages are avallable (i.e.,
less than 24, but at least 18), the 24-hour av-
erage shall be computed on the basis of the
hours available using the number of avail-
able hours as the divisor (e.g., 19). 24-hour pe-
riods with seven or more missing hours shall
be considered valid if, after substituting zero
for all missing hourly concentrations, the 24-
hour average concentration is greater than
the level of the standard. The computed 24-
hour average PMa.s concentrations shall be
reported to one decimal place (the additional
digits to the right of the first decimal place
are truncated, consistent with the data han-
dling procedures for the reported data).

(d) Except for calculation of spatially aver-
aged annual means and spatially averaged
annual standard design values, all other cal-
culations shown in this appendix shall be im-
plemented on a site-level basis. Site level
data shall be processed as follows: -

(1) The default dataset for a site shall con-
sist of the measured concentrations recorded
from the designated primary FRM/FEM/ARM
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monitor. The primary monitor shall be des-
ignated in the appropriate State or local
agency PM Monitoring Network Description.
All daily values produced by the primary
sampler are considered part of the sife
record (i.e.,, that site’s daily value); thls in-
cludes all creditable samples and all extra
samples.

(2) Data for the primary monitor shall be
augmented as much as possible with data
from collocated FRM/FEM/ARM monitors. If
a valid 24-hour measurement is not produced
from the primary monitor for a particular
day (scheduled or otherwise), but a valid
sample s generated by a collocated FRM/
FEM/ARM Instrument (and recorded in
AQS), then that collocated value shall be
oonsidered part of the site data record (i.e.,
that site’s daily value). If more than one
valid collocated FRM/PEM/ARM value I8
available, the average of those valid collo-
cated values shall be used as the daily value.

(e) All dally values in the composite site
record are used in annual mean and 98th per-
centile calculations, however, not all daily
values are give credit towards data com-
pleteness requirements. Only “‘creditable’
samples are given credit for data complete-
ness. Creditable samples include valid sam-
ples on scheduled sampling days and valld
make-up samples, All other types of daily
yalues are referred to as *‘extra' samples.

4.0 Comparisons With the PM;s NAAQS.
4.1 Annual PMys NAAQS.

(a) The annual PM;s NAAQS is met when

the annual standard design value is less than
or equal to 15,0 micrograms per cublc meter
(ug/ms).

(b) For single site comparisons, 3 years of
valid annual means are required to produce a

valid annusl standard design value. In the

case of spatial averaging, 3 years of valid
spatially averaged annual means are re-
quired to produce a valid annual standard de-
sign value. Designated sites with less than 3
years of data shall be included in annual spa-
tial averages for those years that data com-
pleteness requirements are met. A year
meets data completeness requirements when
at least 75 percent of the scheduled sampling
days for each gquarter have valid data. [Quar-
terly data capture rates (expressed as a per-
centage) are specifically oalculated as the
number of creditable samples for the quarter
divided by the number of scheduled samples
for the quarter, the result then multiplied by
100 and rounded to the nearest integer.] How-
ever, years with at least 11 samples in each
guarter shall be considered valid, notwith-
standing quarters with less than complete
data, If the resulting annual mean, spatially
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averaged annual mean concentration, or re-
sulting annual standard design value con-
centration (rounded according to the conven-
tions of section 4.3 of this appendlx) is great-
er than the level of the standard., Further-
more, where the explicit 11 sample per quar-
ter requirement is not met, the site annual
mean shall still be considered valid if, by
substituting a low value (described below)
for the missing data in the deficlent quarters
(substituting enough to meet the 11 sample
minimum), the computation still yields a re-
calculated annual mean, spatially averaged
annual mean concentration, or annual stand-
ard design value concentration over the level
of the standard. The low value used for this
substitution test shall be the lowest reported
daily value In the site date record for that
calendar quarter over the most recent 3-year
period. If an annual mean is deemed ocom-
plete using this test, the original annual
mesan (without substituted low values) shall
be considersd the official mean value for this
site, not the result of the recalculated test
using the low values.

(c) The use of less than complete data is
subject to the approval of EPA, which may
consider factors such as monitoring site clo-
sures/moves, monitoring diligence, and near-
by concentrations in determining whether to
use such data.

(d) The equations for calculating the an-
nual standard design values are given in sec-
tion 4.4 of this appendix,

4.2  24-Hour PMas NAAQS,

(a) The 24-hour PM,s NAAQS is met when
the 24-hour standard design value at each
monitoring site is less than or equal to 35 pg/
m?, This comparison shall be based on 3 con-
secutive, complete years of alr quality data.
A year meets data completeness require-
ments when at least 75 percent of the sched-
uled sampling days for each quarter have
valid data. However, years shall be consid-
ered valid, notwithstanding quarters with
less than complete data (even guarters with
less than 11 samples), if the resulting annual
98th percentile value or resulting 24-hour
standard design value (rounded according to
the conventions of section 4.3 of this appen-
3ix) is greater than the level of the standard.

(b) The use of less than complete data is
subject to the approval of EFA. which may
consider factors such as monitoring site clo-
sures/moves, monitoring diligence, and near-
by concentrations in determining whether to
nse such data for comparisons to the
NAAQS. .

(¢) The procedures and equations for calou-
lating the 2¢-hour standard design values are
given in section 4.5 of this appendix.

4.3 Rounding Conventions. For the pur-
poses of comparing calculated values to the
applicable level of the standard, it is neoc-
pssary to round the final results of the cal-
culations described in sections 4.4 and 4.5 of
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this appendix. Results for all intermediate
calculations shall not be rounded.

(a) Annual PM,s standard design values

shall be rounded to the nearest 0.1 ug/m?
(decimals 0.06 and greater are rounded up to
the next 0.1, and any decimal lower than 0.05
is rounded down to the nearest 0.1).

(b) 24-hour PM.s standard design values
shall be rounded to the nearest 1 pg/m3 (deci-
mals 0.5 and greater are rounded up to the
nearest whole number, and any decimal
lower than 0.5 is rounded down to the nearest
whole number).

4.4 Equations for the Annual PMas NAAQS.

(a) An annual mean value for PM;s is de-
termined by first averaging the daily values
of & calendar quarter using equation 1 of this
appendix:

Equation I
5 | o
Xq.y.s = 2 Xi,q,y-s
n, =

Where:

}-(q,,, = the mean for quarter q of the year y
for site 8;

ng = the number of dally values in the quar-
ter; and

Xi qys = the it value in quarter q for year y
for site s.
(b) Equation 2 of this appendix is then used

to calculate the site annual mean:

Equation 2

- 1&h =
Xy.s = zzxq‘y.s
q=1
Where: .
5{,; = the annual mean concentration for
_yeary (y = 1,2, or 3) and for site s; and
Xqys = the mean for quarter q of year y for

site 5.

(¢) If spatial averaging is utilized, the site-
based annual means will then be averaged to-
gether to derive the spatlally averaged an-
nual mean using equation 8 of this appendix.
Otherwise (i.e., for single site comparisons),
skip to equation 4.B of this appendix.

Equation 3
l n,
X, =—)X
¥
Y ns s=)

Where:

%, = the spatially averaged mean for year ¥,

%,s = the annual mean for year y and site s
for sites designated to be averaged that
meet completeness criteria , and
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() The annual primary standard is
met when the annual average con-
centration in a calendar year is less
than or squal to 53 ppb, as determined
in accordance with Appendix S of this
part for the annual standard.

(f) The l-hour primary standard is
met when the three-year average of the
annual 98th percentile of the daily
maximum l-hour average concentra-
tion is less than or equal to 100 ppb, as
determined in accordance with Appen-
dix 8 of this part for the l-hour stand-
ard.

(g) The secondary standard is at-
tained when the annual arithmetic
mean concentration in a calendar year
is less than or equal to 0.0583 ppm,
rounded to three decimal places (frac-
tional parts equal to or greater than
0.0005 ppm must be rounded up). To
demonstrate attainment, an annual
mean must be based upon hourly data
that are at least 76 percent complete or
upon data derived from manual meth-
ods that are at least 75 percent com-
plete for the scheduled sampling days
in each calendar quarter.

[75 FR 6531, Feb, 9, 2010]

§50,12 National primary and sec-
ondary ambient air quality stand-
ards for lead.

(a) National primary and secondary
ambient air quality standards for lead
and its compounds, measured as ele-
mental lead by a reference method
based on appendix G to this pars, or by
an equivalent method, are: 1.5
micrograms per cubic meter, maximum
arithmetic mean averaged over a cal-
endar quarter.

(o) The standards set forth in this
section will remain applicable to all
areas notwithstanding the promulga-
tion of lead national ambient air qual-
ity standards (NAAQS) in §50.16. The
lead NAAQS set forth in this section
will no longer apply to an area one
year after the effective date of the des-
ignation of that area, pursuant to sec-
tion 107 of the Clean Air Act, for the
lead NAAQS set forth in §50.16; except
that for areas designated nonattain-
ment for the lead NAAQS set forth in
this section as of the effective date of
§50.16, the lead NAAQS set forth in this
section will apply until that area sub-
mits, pursuant to section 191 of the

Document #1307486
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Clean Air Act, and EPA approves, an
implementation plan providing for at-
tainment and/or maintenance of the
lead NAAQS set forth in §50.16.

(Secs. 109, 301(a) Clean Air Act as amended
(42 U.8.C. 7409, 7601(a}))

(43 FR 46258, Oct, 5, 1978, as amended at 73 FR
67051, Nov. 12, 2008]

§50.13 National primary and sec-
ondary ambient air quality stand-
.ards for PM;s.

(a) The national primary and sec-
ondary ambient air quality standards
for particulate matter are 15.0
micrograms per cubic meter (ug/m?) an-
nual arithmetic mean concentration,
and 35 pg/m? 24-hour average concentra-
tion measured in the ambient air as
PM,; (particles with an aerodynamic
diameter less than or equal to a nomi-
nal 2.5 micrometers) by either:

(1) A reference method based on ap-
pendix L of this part and designated in
accordance with part 53 of this chapter;
or

(2) An equivalent method designated
in accordance with part 53 of this chap-
ter.

(b) The annual primary and sec-
ondary PM.s standards are met when
the annual arithmetic mean concentra-
tion, as determined in accordance with
appendix N of this part, is less than or
squal to 15.0 pg/ms.

(¢) The 24-hour primary and sec-
ondary PM,s standards are met when
the 98th percentile 24-hour concentra-
tion, as determined in accordance with
appendix N of this part, is less than or
equal to 35 pg/ms,

[71 FR 61224, Oct. 17, 2006}

uality moni-

§50.14 Treatment of air
by excep-

toring data influence
tional events.

(a) Requirements. (1) A State may re-
quest EPA to exclude data showing
exceedances or violations of the na-
tional ambient air quality standard
that are directly due to an exceptional
event from use in determinations by
demonstrating to EPA's satisfaction
that such event caused a specific air
pollution concentration at a particular
air quality monitoring location.

(2) Demonstration to justify data ex-
clusion may include any reliable and
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52.826-52.827 [Reserved]
52.828 Enforcement,
52,820-52.832 [Reserved]

52.833 Significant deterioration of air qual-
ity.
52.834 Control strategy: Sulfur dioxide.
Subpart R—Kansas

62.869 [Reserved]

62.870 Identification of plan.
52.871 Classification of regions.

52,872 Operating permits.
52.873 Approval status.
52.874 Legal authority.

52.875 Original identification of plan sec-

tlon

52.876 Compliance schedules.

52.877-52.880 [Reserved]

52.881 PM, State Implementation plan de-
velopment in group II areas.

§2.882-52.883 [Reserved]

52.884 Significant deterioration of air qual-

ity.

Subpart $~-Kentucky
52.919 Identification of plan-conditional ap-

proval.

52.920 Identification of plan.
52,921 Classification of regions,

52.922 [Reserved]
52.923 Approval status.
52,924 Legal authority.

52,925 General requirements.
52.926 Attainment dates for national stand-

ards,

52.927 Compliance schedules.
52.928 Control strategy: Sulphur oxides.

52,929 [Reserved]

52.930 Control strategy: Ozone.
52,981 Significant deterioration of air qual-

ity.

§2.932 Rules and regulations,
§2.983 Control strategy: Sulfur oxides and

particulate matter.

52,934 VOC rule deficiency correction.

§2.985 PM;; State implementation plan de-
velopment in group II areas.

52.986 Visibility protection.

52,937 Review of new sources and modifica-

tions.

52.938 General conformity.
§2.939 Original identification of plan sec-

tion.

Subpart T—Louisiana

52,970 Identification of plan.
52.971 Classification of regions.

52.972-52.974 [Reserved]

52.975 Redesignations and maintenance

plans; ozone.

52,976 Review of new sources and modiflca-

tion,

52.977 Control strategy and regulations;

Ozone.
52.978-52.983 [Reserved]
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52.984 Interstate pollutant transport provi-
sions; What are the FIP requirements for
decreases in emissions of nitrogen ox-
ides?

52.985 [Reserved]

52.986 Significant deterioration of air qual-
ity.

52.987 Control of hydrocarbon emissions,

62.988 [Reserved]

62.990 Stack height regulations

62,991 Small business assistance program.

52.992 Area-wide nitrogen oxldes exemp-
tions.

52.993 Emissions inventories.

62.994 [Reserved]

52.995 Enhanced ambient air quality moni-
toring.

52.996 Disapprovals.

52.999 Original Identification of plan sec-

tion.
AUTHORITY: 42 U.S.C. 7401 et seq.

Subpart A—General Provisions

SOURCE: 37 FR 10846, May 31, 1972, unless
otherwise noted.

§52.01 Definitions.

All terms used in this part but not
defined herein shall have the meaning
given them in the Clean Air Act and in
parts 51 and 60 of this chapter.

(a) The term stationary source means
any building, structure, facility, or in-
stallation which emits or may emit an
air pollutant for which a national
standard is in effect.

(b) The term commenced means that
an owner or operator has undertaken a
continuous program of construction or
modification.

(¢) The term construction means fab-
rication, erection, or installation.

(d) The phrases modification or modi-
fied source mean any physical change
in, or change in the method of oper-
ation of, a stationary source which in-
creases the emission rate of any pollut-
ant for which @ national standard has
been promulgated under part 50 of this
chapter or which results in the emis-
sion of any such pollutant not pre-
viously emitted, except that:

(1) Routine maintenance, repair, and
replacement shall not be considered a
physical change, and

(2) The following shall not be consld-
ered a change in the method of oper-
ation:-

(i) An increase in the production
rate, if such increase does not exceed
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the operating design capacity of the
source;

(i) An increase in the hours of oper-
ation;

(ii1) Use of an alternative fuel or raw
material, if prior to the effective date
of a paragraph in this part which im-
poses conditions on or limits modifica-
tions, the source is designed to accom-
modate such alternative use.

(8) The term startup means the set-
ting in operation of a source for any
DUrpose.

(f) [Reserved]

(g) The term heat input means the
total gross calorific value (where gross
calorific value is measured by ASTM

Document #1307486

Method D2015-66, D240-64, or D1826-64)

of all fuels burned.

(h) The term total rated capacity
means the sum of the rated capacities
of all fuel-burning equipment con-
nected to a common stack. The rated
capacity shall be the maximum guar-
anteed by the equipment manufacturer
or the maximum normally achieved
during use, whichever is greater.

[37 FR 19807, Sept. 22, 1972, as amended at 38
FR 12698, May 14, 1973; 39 FR 42514, Dec. 5,
1974; 43 FR 26410, June 19, 1978)

$52.02 Introduction.

(&) This part sets forth the Adminis-
trator’'s approval and disapproval of
State plans and the Administrator’s
promulgation of such plans or portions
thereof. Approval of a plan or any por-
tion thereof is based upon a determina-
tion by the Administrator that such
plan or portion meets the requirements
of section 110 of the Act and the provi-
sions of part 51 of this chapter.

(b) Any plan or portion thereof pro-
mulgated by the Administrator sub-
stitutes for a State plan or portion
thereof disapproved by the Adminis-
trator or not submitted by a State, or
supplements a State plan or portion
thereof. The promulgated provisions,
together with any portions of a State
plan approved by the Administrator,
constitute the applicable plan for pur-
poses of the Act.

(¢) Where nonregulatory provisions of
a plan are disapproved, the disapproval
is noted in this part and a detailed
evaluation is provided to the State, but
no substitute provisions are promul-
gated by the Administrator.

10
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(d) All approved plans and plan revi-
sions listed in subparts B through DDD
of this part and on file at the Office of
the Federal Register are approved for
incorporation by reference by the Di~
rector of the Federal Register in ac-
cordance with 5 U.8.C. 552(a) and 1 CFR
part 51. Notice of amendments to the
plans will be published in the FEDERAL
REGISTER. The plans and plan revisions
are avallable for inspection at the Na-
tional Archives and Records Adminis-
tration (NARA), For information on
the availability of this material at
NARA, call 202-741-6030, or go to: hitp:/
www.archives.gov/federal_ register/
code__of _federal__regulations/
ibr__locations.html. In additlon the
plans and plan revisions are available
at the following locations:

(1) Office of Alr and Radiation, Dock-
et and Information Center (Air Dock-
et), EPA, 401 M St., SW., Room M1500,
Washington, DC 20460.

(2) The appropriate EPA Regional Of-
fice as listed below:

(i) Connecticut, Maine, Massachu-
setts, New Hampshire, Rhode Island,
and Vermont. Environmental Protec-
tion Agency, Region 1, John F. Ken-
nedy Federal Building, One Congress
Street, Boston, MA 02203,

(1) New York, New dJersey, Puerto
Rico, and Virgin Islands.  Environ-
mental Protection Agency, Region 2,
290 Broadway, New York, NY 10007-1866,

(iii) Delaware, District of Columbia,
Pennsylvania, Maryland, Virginia, and
West Virginia. Environmental Protec-
tion Agency, Region 8, 1650 Arch
Street, Philadelphia, PA 19108-2029,

(iv) Alabama, Florida, Georgia, Ken-
tucky, Mississippi, North Carolina,
South Carolina, and Tennessee. Envi-
ronmental Protection Agency, Region
4, 61 Forsyth Street, Atlanta, Georgia
30303.

(v) Tllinois, Indiana, Michigan, Min-
nesota, Ohio, and Wisconsin. Environ-
mental Protection Agency, Region 5, 77
West Jackson Boulevard, Chicago, 1L
60604--3507.

(vi) Arkansas, Louisiana, New Mex-
jco, Oklahoma, and Texas. Environ-
mental Protection Agency, Region 6,
Fountain Place, 1445 Ross Avenue,
Suite 1200, Dallas TX 75202-2733.

(vii) Iowa, Kansas, Missouri, and Ne-
braska. Environmental Protection
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plan required by §68.10. The plan shall
include a statement of purposes for
each SPM monitor and evidence that
operation of each monitor meets the
requirements of appendix A or an ap-
proved alternative as provided by
§58.11(a)(2) where applicable. The moni-
toring agency may designate a monitor
_as an SPM after January 1, 2007 only if
it is a new monitor, i.e., a SLAMS
monitor that is not included in the cur-
rently applicable monitoring plan or,
for a monitor included in the moni-
toring plan prior to January 1, 2007, if
the Regional Administrator has ap-
proved the discontinuation of the mon-
itor as a SLAMS site.

(b) Any SPM data collected by an air
monitoring agency using a Federal ref-
erence method (FRM), Federal equiva-
lent method (FEM), or approved re-
gional method (ARM) must meet the
requirements of §58.11, §58.12, and ap-
pendix A to this part or an approved al-
ternative to appendix A to this part.
Compliance with appendix E to this
part is optional but encouraged except
when the monitoring agency's data ob-
jectives are inconsistent with those re-
quirements. Data collected at an SPM
using a FRM, FEM, or ARM meeting
the requirements of appendix A must
be submitted to AQS according to the
requirements of §58.16. Data collected
by other SPMs may be submitted. The
monitoring agency must also submit to
AQS an indication of whether each
SPM reporting data to AQS monitor
meets the requirements of appendices
A and B to this part.

(c) All data from an SPM using an
FRM, FEM, or ARM which has oper-
ated for more than 24 months is eligi-
ble for comparison to the relevant
NAAQS, subject to the conditions of
§58.30, unless the alr monitoring agen-
cy demonstrates that the data came
from a particular period during which
the requirements of appendix A, appen-
dix C, or appendix E to this part were
not met in practice.

(d) If an SPM using an FRM, FEM, or
ARM is discontinued within 24 months
of start-up, the Administrator will not
base a NAAQS violation determination
for the PM,s or ozone NAAQS solely on
data from the SPM.

(e) If an SPM using an FRM, FEM, or
ARM is discontinued within 24 months
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of start-up, the Administrator will not
designate an area as nonattainment for
the CO, S0, NO,, or 24-hour PMie
NAAQS solely on the basis of data from
the SPM. Such data are eligible for use
in determinations of whether a non-
attainment area has attained one of
these NAAQS.

(f) Prior approval from EPA is not re-
quired for discontinuance of an SPM.

{71 FR 61208, Oct. 17, 2006, as amended at 72
FR 32210, June 12, 2007; 73 FR 67060, Nov. 12,
2008]

Subpart D—National Air
Monitoring Stations (NAMS)

SOURCE: 7L FR 61302, Oct. 17, 2006, unless
otherwise noted.

§58.30 Special considerations for data
comparisons to the NAAQS.

(a) Comparability of PMas data. (1)
There are two forms of the PMas
NAAQS described in part 50 of this
chapter. The PM,s monitoring site
characteristics (see appendizx D to this
part, section 4.7.1) impact how the re-
sulting PMas data can be compared to
the annual PM,s NAAQS form. PMzs
data that are representative, not of
areawide but rather, of relatively
unigue population-oriented microscale,
or localized hot spot, or unigue popu-
lation-oriented middle-scale impact
sites are only eligible for comparison
to the 24-hour PM,s NAAQS. For exam-
ple, if the PM, s monitoring site is adja-
cent to a unique dominating local
PM,s source or can be shown to have
average 24-hour concentrations rep-
resentative of a smaller than neighbor-
hood spatial scale, then data from a
monitor at the site would only be eligi-
ble for comparison to the 24-hour PMas
NAAQS.

(2) There are cases where certain pop-
ulation-oriented microscale or middle
scale PM,s monitoring sites are deter-
mined by the Regional Administrator
to collectively identify a larger region
of localized high ambient PMas con-
centrations. In those cases, data from
these population-oriented sites would
be eligible for comparison to the an-
nual PM,s NAAQS.

(b) [Reserved]
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93,122 Procedures for determining regional
transportation-related emissions.

93.123 Procedures for determining localized
CO, PMio, and PMa s concentrations (hot-
spot analysis).

93.124 Using the motor vehicle emissions

-budget in the applicable implementation
plan (or implementation plan submis-
sion).

93.125 Enforceability of design concept and
scope and project-level mitigation and
control measures.

93.126 Exempt projects.

93.127 Projects exempt from regional emis-
slons analyses.

93.128 Traffic
projects.

03,129 Special exemptions from conformity
requirements for pilot program areas.

signal synchronization

Subpart B—Determining Conformity of
General Federal Actions to Siate or
Federal Implementation Plans

93.150 Prohibition.

93.151 State implementation plan (SIP) re-
vision.

93.152 Definitions.

93.153 Applicability.

93.15¢ Conformity analysis,

93.155 Reporting requirements.

93.156 Public participation.

93.157 Frequency of conformity determina-
tions.

93.158 Criteria for determining conformity
of general Federal actions.

93.159 Procedures for conformity determina-
tions of general Federal actions.

93.160 Mitigation of air guality impacts.

93.161 Conformity evaluation for Federal in-
stallations with facility-wide emission
budgets.,

93.162 Emissions beyond the time period
covered by the SIP,

98,168 Timing of offsets and mitigation
measures.

93.164 Inter-precursor mitigation measures
and offsets.

93.165 Early emission reduction credit pro-
grams at Federal facilities and installa-
tion subject to Federal oversight.

AUTHORITY: 42 U.S.C. 7401-7671q.

SOURCE: 58 FR 62235, Nov. 24, 1993, unless
otherwise noted, .
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Subpart A—Conformity to State or
Federal Implementation Plans
of Transportation Plans, Pro-
grams, and Projects Devel-
oped, Funded or Approved
Under Title 23 US.C. or the
Federal Transit Laws

SOURCE:; 62 FR 43801, Aug. 15, 1997, unless
otherwise noted.

§93.100 Purpose.

The purpose of this subpart is to im-
plement section 176(c) of the Clean Air
Act (CAA), as amended (42 U.S.C. 7401
et seq.), and the related requirements of
23 U.8.C. 109(j), with respect to the con-
formity of transportation plans, pro-
grams, and projects which are devel-
oped, funded, or approved by the
United States Department of Transpor-
tation (DOT), and by metropolitan
planning organizations (MPOs) or other
recipients of funds under title 23 U.S.C.
or the Federal Transit Laws (49 U.S.C.
Chapter 53). This subpart sets forth
policy, criteria, and procedures for
demonstrating and assuring con-
formity of such activities to an appli-
cable implementation plan developed
pursuant to section 110 and Part D of
the CAA.

§93.101 Definitions,

Terms used but not defined in this
subpart shall have the meaning given
them by the CAA, titles 23 and 49
U.S.C., other Environmental Protec-
tion Agency (EPA) regulations, or
other DOT regulations, in that order of
priority.

Page 50 of 74

Applicable implementation plan is de-.

fined in section. 302(q) of the CAA and
means the portion (or portions) of the
implementation plan, or most recent
revision thereof, which has been ap-
proved under section 110, or promul-
gated under section 110(c), or promul-
gated or approved pursuant to regula-

tions promulgated under section 301(d) '

and which implements the relevant re-
quirements of the CAA,

CAA means the Clean Air Act, as
amended (42 U.S.C. 7401 et seq.).

Cause or contribute to a new violation
for a project means:

555
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(1) To cause or contribute to a new
violation of a standard in the area sub-
stantially affected by the project or
over a region which would otherwise
not be in violation of the standard dur-
ing the future period in question, if the
project were not implemented; or

(2) To contribute to a new violation
in a manner that would increase the
frequency or severity of a new viola-
tion of a standard in such area.

Clean data means air guality moni-
toring data determined by EPA to
meet the requirements of 40 CFR part
68 that indicate attainment of the na-
tional ambient air quality standard.

Control strategy implementation plan
revision is the implementation plan
which contains specific strategies for
controlling the emissions of and reduc-
ing ambient levels of pollutants in
order to satisfy CAA requirements for
demonstrations of reasonable further
progress and attainment (including im-
plementation plan revisions submitted
to satisfy CAA sections 172(c), 182(b)(1),
182(c)(2)(A), 182(c)(2)(B), 187(a)(T), 187(g),
189(a)(1X(B), 189(b)(1)(A), and 18%(d),; sec-
tions 192(a) and 192(b), for nitrogen di-
oxide; and any other applicable CAA
provision requiring a demonstration of
reasonable further progress or attain-
ment).

Design concept means the type of fa-
cility identified by the project, e.g.,
freeway, expressway, arterial highway,
grade-separated highway, reserved
right-of-way rail transit, mixed-traffic
rail transit, exclusive busway, etc.

Design scope means the design aspects
which will affect the proposed facility’s
impact on regional emissions, usually
4as they relate to vehicle or person car-
rying capacity and control, e.g., num-
ber of lanes or tracks to be constructed
or added, length of project, sighaliza-
tion, access control including approxi-
mate. humber and location of inter-
changes, preferential treatment for
high-occupancy vehicles, etc.

DOT means the United States De-
partment of Transportation.

Donut areas are geographic areas out-
gside . & metropolitan planning area
boundary, but inside the boundary of a
nonattainment or maintenance area
that contains any part of a metropoli-
tan area(s). These areas are not iso-
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lated rural nonattainment and mainte-
nance areas.

EPA means the Environmental Pro-
tection Agency.

FHWA means the Federal Highway
Administration of DOT.

FHWA/FTA project, for the purpose of
this subpart, is any highway or transit
project which is proposed to receive
funding assistance = and approval
through the Federal-Aid Highway pro-
gram or the Federal mass transit pro-
gram, or requires Federal Highway Ad-
ministration (FHWA) or Federal Tran-
sit Administration (FTA) approval for
some aspect of the project, such as con-
nection to an interstate highway or de-
viation from applicable design stand-
ards on the interstate system,

Forecast period with respect to a
transportation plan is the period cov-
ered by the transportation plan pursu-
ant to 23 CFR part 450.

Page 51 of 74

FTA means the Federal Transit Ad-

ministration of DOT.

Highway profect is an undertaking to
implement or modify a highway facil-
ity or highway-related program. Such
an undertaking consists of all required
phases necessary for implementation.
For analytical purposes, it must be de-
fined sufficiently to: :

(1) Connect logical termini and be of
sufficient length to address environ-
mental matters on a broad scops;

(2) Have independent utility or sig-
nificance, i.e., be usable and be a rea-
sonable expenditure even if no addi-

tional transportation improvements in

the area are made; and

(3) Not restrict consideration of al-
ternatives for other reasonably foresee-
able transportation improvements.

Horizon year 18 a year for which the
transportation plan describes the envi-
sioned transportation system accord-
ing to §93.106. :

Hot-spot analysis is an estimation of
likely future localized CO, PMo, and/or
PM,s pollutant concentrations and a
comparison of those concentrations to
the national ambient air quality stand-
ards. Hot-spot analysis assesses im-

pacts on a scale smaller than the entire .

nonattainment or maintenance area,
including, for example, congested road-
way intersections and highways or
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transit terminals, and uses an air qual-
ity dispersion model to determine the
effects of emissions on air quality.

Increase the frequency or severity
means to cause & location or region to
exceed a standard more often or to
cause a violation at a greater con-
centration than previously existed and/
or would otherwise exist during the fu-
ture period in question, if the project
were not implemented.

Isolated rural nonattainment and moin-
tenance areas are areas that do not con-
tain or are not part of any metropoli-
tan planning area as designated under
the transportation planning regula-
tions. Isolated rural areas do not have
Federally required metropolitan trans-
portation plans or TIPs and do not
have projects that are part of the emis-
sions analysis of any MPO's metropoli-
tan transportation plan or TIP.
Projects in such areas are instead in-
cluded in statewide transportation im-
provement programs. These areas are
not donut areas.

Lapse means that the conformity de-
termination for a transportation plan
or TIP has expired, and thus thers is no
currently conforming transportation
plan and TIP.

Limited maintenance plan is a mainte-
nance plan that EPA has determined
mests EPA’s limited malntenance plan
policy criteria for a given NAAQS and
pollutant. To qualify for & limited
maintenance plan, for example, an area
must have a design value that is sig-
nificantly below a given NAAQS, and it
must be reasonable to expect that a
NAAQS violation will not result from
any level of future motor vehicle emis-
sions growth.

Maintenance areq means any geo-
graphic region of the United States
previously designated nonattainment
pursuant to the CAA Amendments of
1990 and subsequently redesignated to
attainment subject to the requirement
to develop a maintenance plan under
section 175A of the CAA, as amended.

Maintenance plan means an imple-
mentation plan under section 175A of
the CAA, as amended.

Metropolitan planning organization
(MPO) means the policy board of an or-
ganization created as a result of the
designation process in 23 U.8.C. 184(d).
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Milestone has the meaning given in
CAA sections 182(g)(1) and 189(c) for se-
ricus and above ozone nonattainment
areas and PM;, nonattainment areas,
respectively. For all other nonattain-
ment, areas, a milestone consists of an
emissions level and the date on which
that level is to be achieved as required
by the applicable CAA provision for
reasonable further progress towards at-
tainment.

Motor vehicle emissions budget is that
portion of the total allowable emis-
sions defined in the submitted or ap-
proved control strategy implementa~
tion plan revision or maintenance plan
for a certain date for the purpose of
meeting reasonable further progress
milestones or demonstrating attain-
ment or maintenance of the NAAQS,
for any criteria pollutant or its precur-
sors, allocated to highway and transit
vehicle use and emissions.

National ambient air quality standards
(NAAQS) are those standards estab-
lished pursuant to section 108 of the
CAA.

(1) I-hour ozone NAAQS means the 1-
hour ozone national ambient air qual-
ity standard codified at 40 CFR 50.9.

(2) 8-hour ozone NAA@S means the 8-
hour ozone hational ambient air qual-
ity standard codified at 40 CFR 50,10.

(3) 24-hour PM,o NAAQS means the 24-
hour PM;; national ambient air quality
standard codified at 40 CFR 50.6.

(4) 1997 PMzs NAAQS means the PMas
national ambient air quality standards
codified at 40 CFR 50.7,

(5) 2006 PM;s NAAQS means the 24~
hour PM,s national ambient air qual-
ity standard codified at 40 CFR 50.13.

(6) Annual PM;,» NAAQS means the
annual PM;o national ambient air qual-
ity standerd that EPA revoked on De-
cember 18, 2006.

NEPA means the National Environ-
mental Policy Act of 1969, as amended
(42 U.S.C. 4321 et seq.).

NEPA process completion, for the pur-
poses of this subpart, with respect to
FHWA or FTA, means the point at
which there is & specific action to
maXke a determination that a project is
categorically excluded, to make &
Mnding of No Significant Impact, or to
issue a record of decision on a Final
Environmental Impact Statement
under NEPA,
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Nonattainment area means any geo-
graphic region of the United States
which has been designated as non-
attainment under section 107 of the
CAA for any pollutant for which a na-
tional ambient air quality standard ex-
ists.

Project means a highway project or
transit project.

Protective finding means a determina-
tion by EPA that a submitted control
strategy implementation plan revision
containg adopted control measures or
written commitments to adopt enforce-
able control measures that fully satisfy
the emissions reductions requirements
relevant to the statutory provision for
which the implementation plan revi-
sion was submitted, such as reasonable
further progress or attainment.

Recipient of funds designated under
title 23 U.S.C. or the Federal Transit
Laws means any agency at any level of
State, county, city, or regional govern-
ment that routinely receives title 23
U.8.C. or Federal Transit Laws funds
to construct FHWA/FTA projects, oper-
ate FHWA/FTA projects or equipment,
purchase equipment, or undertake
other services or operations via con-
tracts or agreements, This definition
does not include private landowners or
developers, or contractors or entities
that are only paid for services or prod-
ucts created by their own employees.

Regionally significant project means a
transportation project (other than an
exemnpt project) that is on a facility
which serves regional transportation
needs (such as access to and from the
area outside of the region, major activ-
ity centers in the region, major
planned developments such as new re-
tail malls, sports complexes, ete., or
transportation terminals as well as
most terminals themselves) and would
normally be included in the modeling
of a metropolitan area's transportation
network, including at a minimum all
principal arterial highways and all
fixed guideway transit facilities that
offer an alternative to regional high-
way travel.

Safety margin means the amount by
which the total projected emissions
from all sources of a given pollutant
are less than the total emissions that
would satisfy the applicable require-
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ment for reasonable further progress,
attainment, or maintenance.

Standard means a national ambient
air quality standard.

Transit 18 mass transportation by
bus, rail, or other conveyance which
provides general or special service to
the public on a regular and continuing
basis, It does not include school buses
or charter or sightseeing services.

Transit project is an undertaking to
implement or modify a transit facility
or transit-related program; purchase
transit vehicles or equipment; or pro-
vide financial assistance for transit op-
erations. It does not include actions
that are solely within the jurisdiction
of local transit agencies, such as
changes in routes, schedules, or fares.
It may consist of several phases. For
analytical purposes, it must be defined
inclusively enough to:

(1) Connect logical termini and be of
sufficient length to address environ-
menteal matters on a broad scope;

(2) Have independent utility or inde-
pendent significance, i.e., be a reason-
able expenditure even if no additional
transportation improvements in the
area are made; and

(3) Not restrict consideration of al-
ternatives for other reasonably foresee-
able transportation improvements.

Transportation control measure (TCM)
is any measure that is specifically
jdentified and committed to in the ap-
plicable implementation plan, includ-
ing a substitute or additional TCM
that is incorporated into the applicable
SIP through the process established in
CAA section 178(c)(8), that is either one
of the types listed in CAA section 108,
or any other measure for the purpose of
reducing emissions or concentrations
of air pollutants from transportation
sources by reducing vehicle use or
changing traffic flow or congestion
conditions, Notwithstanding the first

sentence of this definition, vehicle
technology-based, fuel-based, and
maintenance-based measures Which

control the emissions from vehicles
under fixed traffic conditions are not
TCMs for the purposes of this subpart.

Transportotion  improvement program
(TIP) means a transportation improve-
ment program developed by a metro-
politan planning organization under 23
U.S.C. 134(J).
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Transportation plon means the official
intermodal metropolitan transpor-
tation plan that is developed through
the metropolitan planning process for
the metropolitan planning area, devel-
oped pursuant to 23 CFR part 450,

Transportation project is a highway
project or a transit project.

Written commitment for the purposes
of this subpart means a written com-~
mitment that includes a description of
the action to be taken; a schedule for
the completion of the action; a dem-
onstration that funding necessary to
implement the action has been author-
ized by the appropriating or author-
izing body; and an acknowledgment
that the commitment is an enforceable
obligation under the applicable imple-
mentation plan.

(62 FR 43801, Aug. 15, 1987, as amended at 69
FR 40072, July 1, 2004; 71 FR 12610, Mar. 10,
2006; 73 FR 4439, Jan. 24, 2008; 75 FR 14283,
Mar. 24, 2010) '

§98.102 Applicability.

(a) Action applicability. (1) Except as
provided for in paragraph (c) of this
section or §93.126, conformity deter-
minations are required for: |

(i) The adoption, acceptance,
proval or support of transportation
plans and transportation plan amend-
‘ments developed pursuant to 23 CFR
part 450 or 49 CFR part 613 by an MPO
or DOT;, ’

(ii) The adoption, acceptance, ap-
proval or support of TIPs and TIP
amendments developed pursuant to 23
CFR part 450 or 49 CFR part 613 by an
MPO or DOT; and

(iii) The approval, funding, or imple-
mentation of FHWA/FTA projects.

(2) Conformity determinations are
not required under this subpart for in-
dividual projects which are not FEWA/
FTA projects. However, §93.121 applies

" to such projects if they are regionally
significant.

(b) Geographic applicability. The provi-
sions of this subpart shall apply in all
nonattalnment and maintenance areas
for transportation-related criteria pol-
lutants for which the area is des-
ignated nonattainment or has a main-
tenance plan.

(1) The provisions of this subpart
apply with respect to emissions of the
following criteria pollutants: ozone,
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carbon monoxide (CO), nitrogen dioxide
(NO,), particles with an aerodynamic
diameter less than or equal to a nomi-
nal 10 micrometers (PMig); and par-
ticles with an aerodynamic diameter
less than or equal to a nominal 2.6 mi~
crometers {(PMzs).

(2) The provisions of this subpart also
apply with respect to emissions of the
following precursor pollutants:

(1) Volatile organic compounds (VOC)
and nitrogen oxides (NOx) in ozone
areas;

(ii) NOx in NO, areas;

(iif) VOC and/or NOx in PMc areas if
the EPA Regional Administrator or the
director of the State air agency has
made a finding that transportation-re-
lated emissions of cne or both of these
precursors within the nonattainment
area are o significant contributor to
the PM,o nonattainment problem and
has so notified the MPO and DOT, or if
the applicable implementation plan (or
implementation plan submission) es-
tablishes an approved (or adequate)
budget for such emissions as part of
the reasonable further progress, attain-
ment or maintenance strategy;

(iv) NOx in PM,s areas, unless hoth
the EPA Regional Administrator and
the director of the state air agency
have made a finding that transpor-
tation-related emissions of NOx within
the nonattainment area are not a sig-
nificant contributor to the PM,s non-
attainment problem and has so notified
the MPO and DOT, or the applicable
implementation plan (or implementa-
tion plan submission) does not estab-
lish an approved (or adequate) budget
for such emissions as part of the rea-
sonable further progress, attainment or
maintenance strategy; and

(v) VOO, sulfur dioxide (S0.) and/or
ammonia (NH3) in PM;s areas either if
the EPA Regional Administrator or the
director of the state alr agency has
made a finding that transportation-re-
lated emissions of any of these precur-
sors within the nonattainment area are
a significant contributor to the PMas
nonattainment problem and has so no-
tified the MPO and DOT, or if the ap-
plicable implementation plan (or im-
plementation plan submission) estab-
lishes an approved (or adequate) budget
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the criteria and procedures of §§93.109
through 93.119,

(d) Timeframe of conformity determina-
tion. (1) Unless an election is made
under paragraph (4)(2) or (d)(3) of this
section, the timeframe of the con-
formity  determination must Dbe
through the last year of the transpor-
tation plan’s forecast period.

(2) For areas that do not have an ade-
quate or approved CAA section 175A(b)
maintenance plan, the MPO may elect
to shorten the timeframe of the trans-
portation plan and TIP conformity de-
termination, after consultation with
state and local air quality agencies, so-
licitation of public comments, and con-
sideration of such comments.

(1) The shortened timeframe of the
conformity determination must extend
at least to the latest of the following
years:

(A) The tenth year of the transpor-
tation plan;

(B) The latest year for which an ade-
quate or approved motor vehicle smis-
sions budget(s) is established in the
submitted or applicable implementa-
tion plan; or

(C) The year after the completion
date of a regionally significant project
if the project is included in the TIP or
the project requires approval before the
subsequent conformity determination.

(i) The conformity determination
must be accompanied by a regional
emissions analysis (for informational
purposes only) for the last year of the
transportation plan and for any year
shown to exceed motor vehicle emis-
sions budgets in a prior regional emis-
sions analysis, if such a year extends
beyond the timeframe of the con-
formity determination.

(3) For areas that have an adequate
or approved CAA section 175A(b) main-
tenance plan, the MPO may elect to
shorten the timeframe of the con-
formity determination to extend
through the last year of such mainte-
nance plan after consultation with
state and local air quality agencies, so-
licitation of public comments, and con-
sideration of such comments.

(49) Any election made by an MPO
under paragraphs (d)(2) or (d)(3) of this
section shall continue in effect until
the MPO elects otherwise, after con-
sultation with state and local air qual-
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ity agencies, solicitation of public
comments, and consideration of such
comments. )

(e) Savings. The requirements of this
section supplement other requirements
of applicable law or regulation gov-
erning the format or content of trans-
portation plans.

{62 FR 43801, Aug. 18, 1907, as amended at 69
FR 40073, July 1, 2004; 73 FR 4439, Jan. 24,
2008]

§93.107 Relationship of transportation
plan and TIP conformity with the
NEPA process.

The degree of specificity required in
the transportation plan and the spe-
cific travel network assumed for air
quality modeling do not preclude the
consideration of alternatives in the
NEPA process or other project develop-
ment studies, Should the NEPA process
result in g project with design concept
and scope significantly different from
that in the transportation plan or TIP,
the project must meet the criteria in
§§93.109 through 93.119 for projects not
from a TIP before NEPA process com-
pletion.

§93.108 Fiscal constraints for trans-
portation plans and TIPs,

Transportation plans and TIPs must
be fiscally constrained consistent with
DOT’s metropolitan planning regula-
tions at 23 CFR part 450 in order to be
found in conformity.

$93,109 Criteria and procedures for
determining conformity of trans-
portation plans, programs, and
projects; General.

(a) In order for each transportation
plan, program, and FHWA/FTA project
to be found to conform, the MPO and
DOT must demonstrate that the appli-
cable criteria and procedures in this
subpart are satisfied, and the MPO and
DOT must comply with all applicable
conformity requirements of implemen-
tation plans and of court orders for the
area which pertain specifically to con-
formity. The criteria for making con-
formity determinations differ based on
the action under review (transpor-
tation plans, TIPs, and FHWA/FTA
projects), the relevant pollutant(s), and
the status of the implementation plan.
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(b) Table 1 in this paragraph indi-
cates the criteria and procedures in
§§93.110 through 93.119 which apply for
transportation plans, TIPs, and FHWA/
FTA projects. Paragraphs (c¢) through
(k) of this section explain when the
budget, interim emissions, and hot-
spot tests are required for each pollut-
ant and NAAQS. Paragraph (1) of this
section addresses conformity require-
ments for areas with approved or ade-
quate limited maintenance plans,
Paragraph (m) of this section addresses
nonattainment and maintenance areas
which EPA has determined have insig-
nificant motor vehicle emissions, Para-
graph (n) of this section addresses iso-
lated rural nonattainment and mainte-
nance areas. Table 1 follows:

TABLE 1—CONFORMITY CRITERIA

All Actions at ail times:
§93.110

Latest planning assumptions

§83.111 Latest emissions model
§93.112 Consultation
Transporiation Plan:
§93.113(b) TCMs
§93.118 or §93.119 Emissions budget and/or Interim
emissions
TIP:
§93.113(c} TCMs

§93.118 or §03.119
Project {From a Con-

torming Plan and TIP):

Emisslons budgst and/or interim
emisslons

§03.114 Currently conforming plan and
TP

§93.115 Projfect from a conforming plan
and TIP

§93.116 CO, PMin, and PMa 5 hot-spots.

§93.117 PMio and PMas control meas-

Project (Nat From a Con-
forming Plan and TiP):

ures

§93.113(d) TCMs

§93.114 Currently conforming plan and
TIP

§83.116 CO, PMia, and PMa.s hot-spots.

§83.117 PMje and PMas controf meas-
ures

§93.118 and/or Emissions budget andfor interim

§93.119 emissions

(c) I-hour ozone NAAQS nanatiainment

and maintenance areas. This paragraph
applies when an area is nonattainment
or maintenance for the l-hour ozone
NAAQS (i.e., until the effective date of
any revocation of the 1l-hour ozone
NAAQS for an area). In addition to the
criteria listed in Table 1 in paragraph
(b) of this section that are required to
be satisfied at all times, in such ozone
nonattainment and maintenance areas
conformity determinations must in-
clude a demonstration that the budget
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and/or interim emissions tests are sat-
isfied as described in the following:

(1) In all 1-hour ozone nonattainment
and maintenance areas the budget test
must be satisfied as required by §93.118
for conformity determinations made on
or after:

(i) The effective date of EPA’s find-
ing that a motor vehicle emissions
budget in a submitted control strategy
implementation plan revision or main-
tenance plan for the 1l-hour ozone
NAAQS is adequate for transportation
conformity purposes;

(i) The publication date of EPA's ap-
proval of such a budget in the FEDERAL
REGISTER; Or

(1i1) The effective date of EPA's ap-
proval of such a budget in the FEDERAL
REGISTER, if such approval is com-
pleted through direct final rulemaking.

(2) In ozone nonattainment areas
that are required to submit a control
strategy implementation plan revision
for the l-hour ozone NAAQS (usually
moderate and above areas), the interim
emissions tests must be satisfied as re-
quired by §93.119 for conformity deter-
minations made when there is no ap-
proved motor vehicle emissions budget
from an applicable implementation
plan for the l1-hour ozone NAAQS and
no adequate motor vehicle emissions
budget from a submitted control strat-
egy implementation plan revision or
maintenance plan for the l-hour ozone
NAAQS.

(3) An ozone nonattainment area
must satisfy the interim emissions test
for NOx, as required by §93.119, if the
implementation plan or plan submis-
sion that is applicable for the purposes
of conformity determinations is a 15%
plan or Phase I attainment demonstra-
tion that does not include a motor ve-
hicle emissions budget for NOx. The
implementation plan for the Il-hour
ozone NAAQS will be considered to es-
tablish & motor vehicle emissions
budget for NOx if the implementation
plan or plan submission contains an ex-
plicit NOx motor vehicle emissions
budget that is intended to act as a ceil~
ing on future NOx emissions, and the
NOx motor vehicle emissions budget is
a net reduction from NOx emissions
levels in 1990.

(4) Ozone nonattainment areas that
have not submitted a maintenance plan
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applies for any State alr agency com-
ments on a conformity determination.

[62 FR 43801, Aug. 15, 1997, as amended at 69
FR 40093, July 1, 2004; 71 FR 12510, Mar. 10,
2006; 73 FR 4440, Jan. 24, 2008; 75 FR 14284,
Maxr. 24, 2010]

§93.110 Criteria and procedures: Lat-
est planning assumptions.

(a) Except as provided in this para- .

graph, the conformity determination,
with respect to all other applicable cri-
teria in §§93.111 through 93.119, must be
based upon the most recent planning
assumptions in force at the time the
conformity analysis begins. The con-
formity determination must satisfy the
requirements of paragraphs (b) through
(f) of this section using the planning
assumptions available at the time the
conformity analysis begins as deter-
mined through the interagency con-
sultation process required in
§93.105(c)(1){1). The ‘‘time the con-
formity analysis begins” for a frans-
portation plan or TIP determination is
the point at which the MPO or other
designated agency begins to model the
impact of the proposed transportation
plan or TIP on travel and/or emissions.
New data that becomes available after
an analysis begins is required to be
used in the conformity determination
only if a significant delay in the anal-
ysis has occurred, - as determined
through interagency consultation.

(b) Assumptions must be derived
from the estimates of current and fu-
ture population, employment; travel,
and congestion most recently devel-
oped by the MPO or other agency au-
thorized to make such estimates and
approved by the MPO. The conformity
determination must also be based on
the latest assumptions about current
and future background concentrations.

(¢) The conformity determination for
each transportation plan and TIP must
discuss how transit operating policies
(including fares and service levels) and
assumed transit ridership have changed
since the previous conformity deter-
mination,

(d) The conformity determination
must include reasonable assumptions
about transit service and increases in
transit fares and road and bridge tolls
over time.
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(e) The conformity determination
must use the latest existing informa-
tion regarding the effectiveness of the
TCMs and other implementation plan
measures which have already been im-
plemented. :

(f) Koy assumptions shall be specified
and included in the draft documents
and supporting materials used for the
interagency and public consultation re-
quired by §93.105. :

(62 FR 43801, Aug. 15, 1997, as amended at 69
FR 40077, July 1, 2004]

§93.111 Criteria and Frocedures: Lat-
est emissions model.

(a) The conformity determination
must be based on the latest emission
estimation model available. This ori-
terion is satisfied if the most current
version of the motor vehicle emissions
model specified by EPA for use in the
preparation or revision of implementa-
tion plans in that State or area is used
for the conformity analysis. Where
EMPAC is the motor vehicle emissions
model used in preparing or revising the
applicable implementation plan, new
versions must be approved by EPA be-
fore they are used in the conformity
analysis.

(b) EPA will consult with DOT to es-
tablish a grace period following the
specification of any new model,

(1) The grace period will be no less
than three months and no more than 24
months after notice of availability is
published in the FEDERAL REGISTER.

(2) The length of the grace period will
depend on the degree of change in the
model and the scope of re-planning
likely to be necessary by MPOs in
order to assure conformity. If the grace
period will be longer than three
months, EPA will announce the appro-
priate grace period in the FEDERAL
REMISTER.

(c) Transportation plan and TIP con-
formity analyses for which the emis-
sions analysis was begun during the
grace period or before the FEDERAL
REGISTER notice of availability of the
latest emission model may continue to
use the previous version of the model.
Conformity determinations for projects
may also be based on the previous
model if the analysis was begun during
the grace period or before the FEDERAL
REGISTER notice of avallability, and if
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the final environmental document for
the project is issued no more than
three years after the issuance of the
draft environmental document.

§93.112 Criteria and procedures: Con-
sultation.

Conformity must be determined ac-
cording to the consultation procedures
in this subpart and in the applicable
implementation plan, and according to
the public involvement procedures es-
tablished in compliance with 23 CFR
part 450, Until the implementation
plan revision required by §51.390 of this
chapter is fully approved by EPA, the
conformity determination must be
made according to §93.105 (a}2) and (e)
and the requirements of 23 CFR part
450.

§938.1183 Criteria and procedures:
Timely implementation of TCMs.

(a) The transportation plan, TIP, or
any FHWA/FTA project which is not
from a conforming plan and TIP must
provide for the timely implementation
of TCMs from the applicable implemen-
tation plan.

(b) For transportation plans, this cri-
terion is satisfied if the following two
conditions are met:

(1) The transportation plan, in de-
scribing the envisioned future trans-
portation system, provides for the
timely completion or implementation
of all TCMs in the applicable imple-
mentation plan which are eligible for
funding under title 23 U.S.C. or the
Federal Transit Laws, consistent with
schedules included in the applicable
implementation plan.

(2) Nothing in the transportation
plan interferes with the implementa-
tion of any TCM in the applicable im-
plementation plan.

(¢) For TIPs, this criterion is satis-
fied if the following conditions are
met:

(1) An examination of the specific
steps and funding source(s) needed to
fully implement each TCM indicates
that TCMs which are eligible for fund-
ing under title 23 U.S.C. or the Federal
Transit Laws are on or ahead of the
schedule established in the applicable
implementation plan, or, if such TOMs
are behind the schedule established in
the applicable implementation plan,
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the MPO and DOT have determined
that past obstacles to implementation
of the TCMs have been identified and
have been or are being overcome, and
that all State and local agencies with
influence over approvals or funding for
TCMs are giving maximum priority to
approval or funding of TCMs over other
projects within their control, including
projects in locations outside the non-
attainment or maintenance area.

(2) If TCMs in the applicable imple-
mentation plan have previously been
programmed for Federal funding but
the funds have not been obligated and
the TCMs are behind the schedule in
the implementation plan, then the TIP
cannot be found to conform if the funds
intended for those TCMs are reallo-
cated to projects in the TIP other than
TCMs, or if there are no other TCMs in
the TIP, if the funds are reallocated to
projects in the TIP other than projects
which are eligible for Federal funding
intended for air guality improvement
projects, e.g., the Congestion Mitiga-
tion and Air Quality Improvement Pro-
gram,

(3) Nothing in the TIP may interfere
with the implementation of any TCM
in the applicable implementation plan.

(d) For FHWA/FTA projects which
are not from a conforming transpor-
tation plan and TIP, this criterion is
satisfied if the project does not inter-
fers with the implementation of any
TCM in the applicable implementation
plan.

§93.114 Criteria and procedures: Cuxr-
rently conforming transportation
‘plan and TIP.

There must be a currently con-
forming transportation plan and cur-
rently conforming TIP at the time of
project approval, or a project must
meet the requirements in §93.104(f) dur-
ing the 12-month lapse grace period.

(a) Only one conforming transpor-
tation plan or TIP may exist in an area
at any time; conformity determina-
tions of a previous transportation plan
or TIP expire once the current plan or
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conformity determination on a trans-
portation plan or TIP will also lapse if
conformity is not determined accord-
ing to the f{requency requirements
specified in §98.104.
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(b) This criterion is not required to
be satisfied at the time of project ap-
proval for a TCM specifically included
in the applicable implementation plan,
provided that all other relevant cri-
teria of this subpart are satisfied.

[62 FR 43801, Aug. 15, 1997, as amended at 73
FR 4440, Jan. 24, 2008]

§93.1156 Criteria and  procedures:
Projects from a transportation plan
and TIP,

(a) The project must come from a
conforming plan and program, If this
criterion is not satisfied, the project
must satisfy all criteria in Table 1 of
§93.109(b) for a project not from a con-
forming transportation plan and TIP,
A project is considered to be from a
conforming transportation plan if it
meets the requirements of paragraph
(b) of this section and from a con-
forming program if it meets the re-
quirements of paragraph (c¢) of this sec-
tion. Special provisions for TCMs in an
applicable implementation plan are
provided in paragraph (d) of this sec-
tion, '

(b) A project is considered to be from
a conforming transportation plan if
one of the following conditions applies:

(1) For projects which are required to
be identified in the transportation plan
in order to satisfy §93.106 (‘‘Content of
transportation plans”), the project is
specifically included in the conforming
transportation plan and the project’s
design concept and scope have not
changed significantly from those which
were described in the transportation
plan, or in a manner which would sig-
nificantly impact use of the facility; or

(2) For projects which are not re-
quired to be specifically identified in
the transportation plan, the project is
identified in the conforming transpor-
tation plan, or is consistent with the
policies and purpose of the transpor-
tation plan and will not interfere with
other projects specifically included in
the transportation plan.

{¢) A project is considered to be from
a conforming program if the following
conditions are met:

(1) The project is included in the con-
forming TIP and the design concept
and scope of the project were adéquate
at the time of the TIP conformity de-
termination to determine its contribu-
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tion to the TIP’s regional emissions,
and the project design concept and
scope have not changed significantly
from those which were described in the
TIP; and )

(2) If the TIP describes a project de-
sign concept and scope which includes
project-level emissions mitigation or
control measures, written commit-
ments to implement such measures
must be obtained from the project
sponsor and/or operator as required by
§93.125(a) in order for the project to be

-considered from a conforming program.

Any change in these mitigation or con-
trol measures that would significantly
reduce their effectiveness constitutes a
change in the design concept and scope
of the project.

(@) TCMs. This criterion is not re-
quired to be satisfied for TCMs specifi-
cally included in an applicable imple-
mentation plan.

(e) Notwithstanding the require-
ments of paragraphs (a), (b), and (¢) of
this section, a project must meet the
requirements of §93.104(f) during the 12-
month lapse grace period.

(62 FR 43801, Aug. 15, 1997, as amended at 73
FR 4440, Jan. 24, 2008]

§93.116 Criteria and procedures: Lo-
calized CO, PMyo, and PMzs viola-
tions (hot-spots).

(a) This paragraph applies at all
times. The FHWA/FTA project must
not cause or contribute to any new lo-
calized CO, PM,, and/or PM;s viola-
tions, increase the frequency or sever-
ity of any existing CO, PM, and/or
PM,s violations, or delay timely at-
tainment of any NAAQS ‘or any re-
quired interim emission reductions or
other milestones in CO, PM;o, and PMas
nonattainment and maintenance areas.
This criterion is satisfied without a
hot-spot analysis in PMy, and PMas
ponattainment and maintenance areas
for FHWA/FTA projects that are not
identified in §93.123(b)(1). This cri-
terion is satisfied for all other FHWA/
FTA projects in CO, PM;, and PM;s
nonattainment and maintenance areas
if it is demonstrated that during the
time frame of the transportation plan
no new local violations will be created
and the severity or number of existing
violations will not be increased as a re-
sult of the project, and the project has
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been included in a regional emissions
analysis that meets applicable §§93.118
and/or 93.119 requirements. The dem-
onstration must be performed accord-
ing to the consultation requirements of
§93.1056(c)(1)(1) and the methodology re-
quirements of §93.123. :
(b) This paragraph applies for CO
nonattainment areas as described in
§93.109(f)(1). Each FHWA/FTA project
must eliminate or reduce the severity
and number of localized CO violations
in the area substantially affected by
the project (in CO nonattainment
areas). This criterion is satisfled with
. respect to existing localized CO viola-
tions if it is demonstrated that during
the time frame of the transportation
plan (or regional emissions analysis)
existing localized CO violations will be
eliminated or reduced in severity and
number as a result of the project. The
demonstration must be performed ac-
cording to the consultation require-
ments of §93.105(c)(1)(1) and the meth-
odology requirements of §93.123.

[69 FR 40077, July 1, 2004, as amended at 71
FR 12510, Mar. 10, 2006; 73 FR 4440, Jan. 24,
2_008: 75 FR 14285, Mar, 24, 2010]

§93.117 Criteria and procedures: Com-
pliance with PM;, and PM; s control
measures.

The FHWA/F'TA project must comply
with any PM,¢ and PM, s control meas-
ures in the applicable implementation
plan. This criterion is satisfied if the
project-level conformity determination
contains a written commitment from
the project sponsor to include in the
final plans, specifications, and esti-
mates for the project thase control
measures (for the purpose of limiting
PM,;; and PM, s emissions from the con-
gtruction activities and/or normasl use
and operation associated with the
project) that are contained in the ap-
plicable implementation plan.

[69 FR 40078, July 1, 2004]

§98,118 Criteria and rocedures;
Motor vehicle emissions budget.

(a) The transportation plan, TIP, and
project not from a conforming trans-
portation plan and TIP must be con-
sistent with the motor vehicle emis-
sions budget(s) in the applicable imple-
mentation plan (or implementation
plan submission). This criterion applies
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as described in §93.109(c) through (n).
This criterion is satisfied if it is dem-
onstrated that emissions of the pollut-
ants or pollutant precursors described
in paragraph (c) of this section are less
than or equal to the motor vehicle
emissions budget(s) established in the
applicable implementation plan or im-
plementation plan submission.

(b) Consistency with the motor vehi-
cle emissions budget(s) must be dem-
onstrated for each year for which the
applicable (and/or submitted) imple-
mentation plan specifically establishes
motor vehicle emissions budget(s), for
the attainment year (if it is within the
timeframe of the transportation plan
and conformity determination), for the
last year of the timeframe of the con-
formity determination (as described
under §93.106(d)), and for any inter-
mediate years within the timeframe of
the conformity determination as nec-
essary so that the years for which con-
sistency is demonstrated are no more
than ten years apart, as follows:

(1) Until a2 maintenance plan is sub-
mitted:

(i) Emissions in each year (such as
milestone years and the attainment
year) for which the control strategy
implementation plan revision estab-
lishes motor vehicle emissions budg-
et(s) must be less than or equal to that
year's motor. vehicle emissions budg-
et(s); and

(ii) Emissions in years for which no
motor vehicle emissions budget(s) are
specifically established must be less
than or equal to the motor vehicle
emissions budget(s) established for the
most recent prior year. For example,
emissions in years after the attain-
ment year for which the implementa-
tion plan does not establish a budget
must be less than or equal to the motor
vehicle emissions budget(s) for the at-
tainment year.

(2) When a maintenance plan has
been submitted:

(i) Emissions must be less than or
equal to the motor vehicle emissions
budget(s) established for the last year
of the maintenance plan, and for any
other -years for which the maintenance
plan establishes motor vehicle emis-
sions budgets. If the maintenance plan
does not establish motor vehicle emis-
sions budgets for any years other than
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the last year of the maintenance plan,
the demonstration of consistency with
the motor vehicle emissions budget(s)
must be accompanied by a qualitative
finding that there are no factors which
would cause or contribute to a new vio-
lation or exacerbate an existing viola-
tion in the years before the last year of
the maintenance plan. The interagency
consultation process required by
§93.105 shall determine what must be
considered in order to make such a
finding;

(1) For years after the last year of
the maintenance plan, emissions must
be less than or equal to the mainte-
nance plan's motor vehicle emissions
budget(s) for the last year of the main-
‘tenance plan;

(iii) If an approved and/or submitted
control strategy implementation plan
has established motor vehicle emis-
sions budgets for years in the time
frame of the transportation plan, emis-
sions in these years must be less than
or equal to the control strategy imple-
mentation plan’s motor vehicle emis-
sions budget(s) for these years; and

(iv) For any analysis years before the
last year of the maintenance plan,
emissions must be less than or equal to
the motor vehicle emissions budget(s)
established for the most recent prior
year.

(c) Consistency with the motor vehi-
cle emissions budget(s) must be dem-
onstrated for each pollutant or pollut-
ant precursor in §93.102(b) for which
the area is in nonattainment or main-
tenance and for which the applicable
implementation plan (or implementa-
tion plan submission) establishes a
motor vehicle emissions budget.

(d) Consistency with the motor vehi-
cle emissions budget(s) must be dem-
onstrated by including emissions from
the entire transportation system, in-
cluding all regionally significant
projects contained in the transpor-
tation plan and all other regionally
slgnificant highway and transit
projects expected in the nonattainment
or maintenance area in the timeframe
of the transportation plan.

(1) Consistency with the motor vehi-
cle emissions budget(s) must be dem-
onstrated with a reglonal emissions
analysis that meets the requirements
of §§93.122 and 93.105(c)(1)(1).
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(2) The regional emissions analysis
may be performed for any years in the
timeframe of the conformity deter-
mination (as described under §93.106(d))
provided they are not more than fen
years apart and provided the analysis
is performed for the attainment year
(if it is in the timeframe of the trans-
portation plan and conformity deter-
mination) and the last year of the
timeframe of the conformity deter-
mination. Emissions in years for which
consistency with motor vehicle emis-
sions budgets must be demonstrated, as
required in paragraph (b) of this sec-
tion, may be determined by inter-
polating between the years for which
the regional emissions analysis is per-
formed.

(3) When the timeframe of the con-
formity determination is shortened
under §93.106(d)(2), the conformity de-
termination must be accompanied by a
regional emissions analysis (for infor-
mational purposes only) for the last
year of the transportation plan, and for
any year shown to exceed motor vehi-
cle emissions budgets in a prior re-
gional emissions analysis (f such a
year extends beyond the timeframe of
the conformity determination).

(8) Motor vehicle emissions budgeis in
submitted control strategy implementation
plan revisions and submitted maintenance
plans. (1) Consistency with the motor
vehicle emissions budgets in submitted
control strategy implementation plan
revisions or maintenance plans must be
demonstrated if BPA has declared the
motor vehicle emissions budget(s) ade-
quate for transportation conformity
purposes, and the adequacy finding is
effective. However, motor vehicle emis-
sions budgets in submitted implemen-
tation plans do not supersede the
motor vehicle emissions budgets in ap-
proved implementation plans for the
same Clean Air Act requirement and
the period of years addressed by the
previously approved implementation
plan, unless EPA specifies otherwise in
its approval of a SIP,

(2) The emissions predicted in the
“Action” scenario are not  greater
than:

(1) 2002 emissions, in areas designated
nonattainment for the 1997 PMas
NAAQS; or
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(1) Emissions in the most recent
year for which EPA’s Air Emissions
Reporting Requirements (40 CFR part
51, subpart A) requires submission of
on-road mobile source emissions inven-
tories, as of the effective date of non-
attainment designations for any PMas
NAAQS other than the 1897 PMas
NAAQS. :

(3) If BPA declares an implementa-
tion plan submission’s motor vehicle
emissions budget(s) inadequate for
transportation conformity purposes
after BEPA had previously found the
budget(s) adequate, and conformity of
2 transportation plan or TIP has al-
ready been determined by DOT using
the budget(s), the conformity deter-
mination will remain valid. Projects
included in that transportation plan or
TIP could still satisfy §§93.114 and
93.115, which require a currently con-
forming transportation plan and TIP to
be in place at the time of a project’s
conformity determination and that
projects come from & conforming
transportation plan and TIP.

(4) EPA will not find a motor vehicle
emissions budget in a submitted con-
trol strategy implementation plan re-
vision or maintenance plan to he ade-
quate for transportation conformity
purposes unless the following minimum
criteria are satisfied:

(1) The submitted control strategy
implementation plan revision or main-
tenance plan was endorsed by the Gov-
ernor (or his or her designee) and was
subject to a State public hearing;

(1i) Before the control strategy im-
plementation plan or maintenance plan
was submitted to EPA, consultation

among federal, State, and local agen-

cies occurred; full implementation plan
documentation was provided to EPA;
and EPA's stated concerns, if any, were
addressed;

(ifi) The motor vehicle emissions
budget(s) is clearly identified and pre-
cisely quantified;

(iv) The motor vehicle emissions
budget(s), when considered together
with all other emissions sources, is
consistent with applicable require-
ments for reasonable further progress,
attainment, or maintenance (which-
ever is relevant to the given implemen-
tation plan submission);
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(v) The motor vehicle emissions
budget(s) is consistent with and clearly
related to the emissions inventory and
the control measures in the submitted
control strategy implementation plan
revision or maintenance plan; and

(vi) Revisions to previously sub-
mitted control strategy implementa-
tion plans or maintenance plans ex-
plain and document any changes to
previously submitted budgets and con-
trol measures; impacts on point and
area source emissions; any changes to
established safety margins (see §93.101
for definition); and reasons for the
changes (including the basis for any
changes related to emission factors or
estimates of vehicle miles traveled).

(5) Before determining the adequacy
of & submitted motor vehicle emissions
budget, EPA will review the State's
compilation of public comments and
response to comments that are re-
quired to be submitted with any imple-
mentation plan. EPA will document its
consideration of such comments and
responses in a letter to the State indi-
cating the adequacy of the submitted
motor vehicle emissions budget.

(6) When the motor vehicle emissions
budget(s) used to satisfy the require-
ments of this section are established by
an implementation plan submittal that
hag not yet been approved or dis-
approved by EPA, the MPQO and DOT’s
conformity determinations will be
deemed to be a statement that the
MPO and DOQT are not aware of any in-
formation that would indicate that
emissions consistent with the motor
vehicle emissions budget will cause or
contribute to any new violation of any
standard; increase the frequency or se-
verity of any existing viclation of any
standard; or delay timely attainment
of any standard or any required in-
terim emission reductions or other
milestones.

(f) Adequacy review process for imple-
mentation plan submissions. EPA will
use the procedure listed in paragraph
(H(1) or (D)(2) of this section to review
the adequacy of an implementation
plan submission:

(1) When EPA reviews the adequacy
of an implementation plan submission
prior to EPA’s final action on the im-
plementation plan,
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d) EPA will notify the public
through EPA's website when EPA re-
ceives an implementation plan submis-
sion that will be reviewed for ade-
quacy.

(ii) The public will have a minimum
of 30 days to comment on the adsquacy
of the implementation plan submis-
sion. If the complete implementation
plan is not accessible electronically
through the internet and a copy is re-
quested within 15 days of the date of
the website notice, the comment period
will be extended for 30 days from the
date that a copy of the implementation
plan is mailed.

(iii) After the public comment period
closes, EPA will inform the State in
writing whether EPA has found the

submission adequate or inadequate for-

use in transportation conformity, in-
cluding response to any comments sub-
mitted directly and review of com-
ments submitted through the State
process, or EPA will include the deter-
mination of adequacy or inadequacy in
a proposed or final action approving or
disapproving the implementation plan
under paragraph (£}(2)(iil) of this sec-
tion.

(iv) EPA will publish a FEDERAL REG-
ISTER notice to inform the public of
EPA’s finding. If EPA finds the submis-
sion adequate, the effective date of this
finding' will be 15 days from the date
the notice is published as established
in the FEDERAL REGISTER notice, un-
less BPA is taking a final approval ac-
tion on the SIP as described in para-
graph (f)(2)(1ii) of this section.

(v) EPA will announce whether the
implementation plan submission is
adequate or inadequate for use in
transportation conformity on EPA's
website. The website ‘will also include
EPA’s response to comments if any
comments were received during the
public comment period.

(vi) If after EPA has found & submis-
sion adequate, EPA has cause t0 recon-
sider this finding, EPA will repeat ac-
tions described in paragraphs (H(1)(1)
through (v) or (£)(2) of this section un-
less EPA determines that there is no
need for additional public comment
given the deficiencies of the implemen-
tation plan submission. In all cases
where EPA reverses its previous find-
ing to a finding of inadequacy under
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paragraph (£)(1) of this section, such a -

finding will become effective imme-
diately upon the date of EPA’s letter
to the State. :

(vii) If after EPA has found a submis-
sion inadequate, EPA has cause to re-
consider the adequacy of that budget,
EPA will repeat actions described in
paragraphs (H(1)() through (v) or ()(2)
of this section.

(2) When EPA reviews the adequacy
of an implementation plan submission
simulteneously with EPA’s approval or
disapproval of the implementation
plan,

(i) EPA’s FEDERAL REGISTER notice
of proposed or direct final rulemaking
will serve tc notify the public that
BPA will be reviewing the implementa-
tion plan submission for adequacy.

(ii) The publication of the notice of
proposed rulemaking will start a public
comment period of at least 30 days.

(i) EPA will indicate whether the
implementation plan submission is
adequate and thus can be used for con-
formity either in EPA’s final rule-
making or through the process de-
scribed in paragraphs (f)(1)(iii) through
(v) of this section. If EPA makes an
adequacy finding through a final rule-
making that approves the implementa-~
tion plan submission, such a finding
will become effective upon the publica-
tion date of EPA's approval in the FED-
ERAL REGISTER, or upon the effective
date of EPA's approval if such action is
conducted through direct final rule-
making, EPA will respond to com-
ments received directly and review
comments submitted through the State
process and include, the response to
comments in the applicable docket.

62 FR 43801, Aug. 15, 1997, as amended at 69
FR 40078, July 1, 2004; 73 FR 4440, Jan. 24,
2008; 75 FR 14285, Mar. 24, 2010]

§93.119 Criteria and procedures: -In-
terim emissions in areas without
motor vehicle emissions budgets.

(a) The transportation plan, TIP, and
project not from a conforming trens-
portation plan and TIP must satisfy
the interim emissions test(s) as de-
seribed in §93.108(c) through (n). This
criterion applies to .the net effect of
the action (transportation plan, TIP,
or project not from a conforming plan
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and TIP) on motor vehicle emissions
from the entire transportation system.

(b) Ozone areas. The requirements of
this paragraph apply to all l-hour
ozone and 8-hour ozone NAAQS areas,
except for certain requirements as in-
dicated. This criterion may be met:

(1) In moderate and above ozone non-
attainment areas that are subject to
the reasonable further progress re-
quirements of CAA section 182(b)(1) if a
regional emissions analysis that satis-
fies the requirements of §93.122 and
paragraphs (g) through (j) of this sec-
tion demonstrates that for each anal-
ysis year and for each of the pollutants
described in paragraph (f) of this sec-
tion:

(1) The emissions predicted in the
“Action” scenario are less than the
emissions predicted in the “Baseline”
scenario, and this can be reasonably
expected to he true in the periods be-
tween the analysis years; and

(ii) The emissions predicted in the
“Action' scenario are lower than:

(A) 1990 emissions by any nonzero
amount, in areas for the 1-hour ozone
NAAQS as described in §93.109(c); or

(B) 2002 emissions by any nonzero
amount, in areas for the 8hour ozone
NAAQS as described in §93.109(d) and
(e).

(2) In marginal and below ozone non-
attainment areas and other ozone non-
attainment areas that are not subject
to the reasonable further progress re-
quirements of CAA section 182(b)(1) if a
regional emissions analysis that satis-
fies the requirements of §93.122 and
paragraphs (g) through (j) of this sec-
tion demonstrates that for each anal-
ysis year and for each of the poliutants
described in paragraph (f) of this sec-
tion:

@) The emissions predicted in the
“Action” scenario are not greater than
the emissions predicted in the “‘Base-
line” scenario, and this can be reason-
ably expected to be true in the periods
between the analysis years; or

(i) The emissions predicted in the
“Action” scenario are not greater
than:

(A) 1990 emissions, in areas for the 1~
hour ozone NAAQS as described in
§93.109(c); or
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(B) 2002 emissions, in areas for the 8-
hour ozone NAAQS as described in
§93.109(d) and (€).

(c) CO areas. This criterion may be
met:

(1) In moderate areas with design
value greater than 12,7 ppm and serious
CO nonattainment areas that are sub-
ject to CAA section 187(a)(7) if a re-
gional emissions analysis that satisfies
the requirements of §93.122 and para-
graphs (g) through (j) of this section
demonstrates that for each analysis
year and for each of the pollutants de-
seribed in paragraph (f) of this section:

(i) The emissions predicted in the
vAction” scenario are less than the
emissions predicted in the ‘‘Baseline”
scenario, and this can be reasonably
expected to be true in the periods be-
tween the analysis years; and

(1i) The emissions predicted in the
s Action' scenario are lower than 1990
emissions by any nonzero amount.

(2) In moderate areas with design
value less than 12.7 ppm and not classi-
fied CO nonattainment areas if a re-
gional emissions analysis that satisfies
the requirements of §93.122 and para-
graphs (g) through (j) of this section
demonstrates that for each analysis
year and for each of the pollutants de-
seribed in paragraph (f) of this section:

(i) The emissions predicted in the
“Action” scenario are not greater than
the emissions predicted in the ‘‘Base-
line" scenario, and this can be reason-
ably expected to be true in the periods
between the analysis years; or

(ii) The emissions predicted in the
“Action’ scenario are not greater than
1990 emissions.

(d) PM,o and NO: areas. This criterion
may be met in PM;, and NO, non-
attainment areas if a regional emis-
sions analysis that satisfies the re-
quirements of §93.122 and paragraphs
(g) through (j) of this section dem-
onstrates that for each analysis year
and for each of the pollutants described
in paragraph (f) of this section, one of
the following requirements is met;

(1) The emissions predicted in the
“Action” scenario are not greater than
the emissions predicted in the ‘‘Base-
line" scenario, and this can be reason-
ably expected to be true in the periods
between the analysis years; or
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(2) The emissions predicted in the
“Action" scenario are not greater than
baseline emissions. Baseline emissions
are those estimated to have occurred
during calendar year 1990, unless the
conformity implementation plan revi-
sion required by §51.390 of this chapter
defines the baseline emissions for a
PM,o area to be those occurring in a
different calendar year for which a
baseline emissions inventory was de-
veloped for the purpose of developing a
control strategy implementation plan.

(e) PM,s areas. This criterion may be
met in PM,s nonattainment areas if a
regional emissions analysis that satis-~
fies the requirements of §93.122 and
paragraphs (g) through (j) of this sec-
tion demonstrates that for each anal-
ysis year and for each of the pollutants
described in paragraph (f) of this sec-
tion, one of the following requirements
is met:

(1) The emissions predicted in the
“Action” scenario are not greater than
the emissions predicted in the ‘“Base-
line” scenario, and this can be reason-
ably expected to be true in the periods
bhetween the analysis years; or

(2) The emissions predicted in the
“Action” scenario are not greater
than:

(1) 2002 emissions, in areas designated
nonattainment for the 1997 PM,s
NAAQS; or

(ii) Emissions in the most recent
year for which EPA's Air Emissions
Reporting Requirements (40 CFR part
51, subpart A) requires submission of
on-road mobile source emissions inven-
tories, as of the effective date of non-
attainment designations for any PMas
NAAQS other than the 1887 PMas
NAAQS., |

(f) Pollutants, The regional emissions
analysis must be performed for the fol-
lowing pollutants: '

(1) VOC in ozone areas;

(2) NOx in ozone areas, unless the
EPA Administrator determines that
additional reductions of NOx would not
contribute to attainment; :

(3) CO in €O areas;

(4) PMjoin PM;, areas;

- (8) VOC and/or NOx in PM;, areas if
the BPA Regional Administrator or the
director of the State air agency has
made & finding that one or both of such

precursor emissions from within the
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area are o significant contributor to
the PM,o nonattainment problem and
has so notified the MPO and DOT;

(6) NOx in NO, areas;

(7) PM,s in PMa 5 areas;

(8) Reentrained road dust in PM,s
areas only if the EPA Regional Admin-
istrator or the director of the State air
agency has made a finding that emis-
sions from reentrained road dust with-
in the area are a significant contrib-
utor to the PM,s nonattainment prob-
lem and has s0 notified the MPO and
DOT,

(9) NOx in PM,s areas, unless the
EPA Regional Administrator and the
director of the State air agency have
made a finding that emissions of NOx
from within the area are not a signifi-

‘cant contributor to the PM;s non-

attainment problem and has so notified
the MPO and DOT; and

(10) VOC, S0; and/or ammonia in
PM,s areas if the EFA Regional Ad-
ministrator or the director of the State

- air agency has made a finding that any

of such precursor emissions from with-
in the area are a significant contrib-
utor to the PM,s nonattainment prob-
lem and has so notified the MPO and
DOT.

(g) Analysis years. (1) The regional
emissions analysis must be performed
for analysis years that are no more
than ten years apart. The first analysis
year must be no more than five years
beyond the year in which the con-
formity determination is being made.
The last year of the timeframe of the
conformity determination (as described
under §93.108(d)) must also be an’'anal-
ysis year, o

(2) For aress using paragraphs
O, (@@)D, @X1), and (e)(1) of
this section, a regional emissions anal-
ysis that satisfles the requirements of
§93.122 and paragraphs (g) through (j)
of this section would not be required
for analysis years in which the trans-
portation projects and planning as-
sumptions in the ‘“‘Action” and ‘‘Base-
line" scenarios are exactly the same.
In such a case, paragraph (a) of this
section can be satisfied by docu-
menting that the transportation
projects and planning assumptions in
both scenarios are exactly the same,
and consequently, the emissions pre-
dicted in the “Action” scenario are not

583

ADD-62

Page 65 of 74



USCA Case #10-1105

§93.119

greater than the emissions predicted in
thga “Baseline” scenario for such anal-
ysis years.

(3) When the timeframe of the con-
formity determination is shortened
under §93.106(d)(2), the conformity de-
termination must be accompanied by a
regional emissions analysis (for infor-
mational purposes only) for the last
year of the transportation plan.

(h) “Baseline’’ scenario. The regional
emissions analysis required by para-
graphs (b) through (e) of this section
must estimate the emissions that
would result from the ‘‘Baseline’ sce-
nario in each analysis year. The
“Baseline’ scenario must be defined
for each of the anealysis years. The
“Baseline’ scenario is the future trans-
portation system that will result from
current programs, including the fol-
lowing (except that exempt projects
listed in §93.126 and projects exempt
from regional emissions analysis as
listed in §93.127 need not be explicitly
considered):

(1) All in-place regionally significant
highway and transit facilities, services
and activities;

(2) All ongoing travel demand man-
agement or transportation system
management activities; and

(3) Completion of all regionally sig-
nificant projects, regardless of funding
source, which are currently under con-
struction or are undergoing right-of-
way acquisition (except for hardship
acquisition and protective buying);
come from the first year of the pre-
viously conforming transportation plan

and/or TIP; or have completed the
NEPA process.
(i) “Action’ scenario. The regional

emissions analysis required by para-
graphs (b) and (¢) of this section must
estimate the emissions that would re-
sult from the ‘‘Action” scenario .in
each analysis year. The “Action” sce-
nario must be defined for each of the
analysis years. The ‘‘Action” scenario
is the transportation system that
would result from the implementation
of the proposed action (transportation
plan, TIP, or project not from a con-
forming transportation plan and TIP)
and all other expected regionally sig-
nificant projects in the nonattainment
area. The ‘‘Action” scenario must in-
clude the following (except that ex-
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empt projects listed in §93.126 and
projects exempt from regional emis-
sions analysis as listed in §93.127 need
not be explicitly considered):

(1) All facilities, services, and activi-
ties in the ‘'Baseline’ scenario;

(2) Completion of all TCMs and re-
gionally significant projects (including
facilities, services, and activities) spe-
cifically identified in the proposed
transportation plan which will be cper-
ational or in effect in the analysis
year, except that regulatory TCMs may
not be assumed to begin at a future
time unless the regulation is already
adopted by the enforcing jurisdiction
or the TCM is identified in the applica-
ble implementation plan;

(8) Al travel demand management
programs and transportation system
management activities known to the
MPO, but not included in the applica-
ble implementation plan or utilizing
any Federal funding or approval, which
have been fully adopted and/or funded
by the enforcing jurisdiction or spon-
soring agency since the last conformity
determination;

(4) The incremental effects of any
travel demand management programs
and transportation system manage-
ment activities known to the MPO, but
not included in the applicable imple-
mentation plan or utilizing any Fed-
eral funding or approval, which were
adopted and/or funded prior to the date
of the last conformity determination,
but which have been modified since
then to be more stringent or effective;

(5) Completion of all expected region-
ally significant highway and transit
projects which are not from a con-
forming transportation plan and TIP;
and

(6) Completion of all expected region-
ally significant non-FHWA/FTA high-
way and transit projects that have
clear funding sources and commit-
ments leading toward their implemen-
tation and completion by the analysis
year.

(i) Projects mot from a conforming
transportation plan and TIP. For the re-
gional emissions analysis required by
paragraphs (b) through. (e) of ‘this sec-
tion, if the project which is not from a
conforming tra,nsportat,ion plan and
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TIP is a modification of a project cur-
rently in the plan or TIP, the ‘Base-
line’ scenario must include the project
“with its original design concept and
scope, and the ‘Action’ scenario must
include the project with its new design
concept and scope.

{62 FR 43801, Aug. 15, 1997, as amended at 69
FR 40079, July 1, 2004; 70 FR 24261, May 6,
2005; 73 FR 4441, Jan. 24, 2008; 75 FR 14285,
Mar. 24, 2010)

§93.120 Consequences of control strat-
egy implementation plan failures.

(a) Disapprovals. (1) If EPA dis-
approves any submitted control strat-
egy implementation plan revision
(with or without a protective finding),
the conformity status of the transpor-
tation plan and TIP shall lapse on the
date that highway sanctions as a result
of the disapproval are imposed on the
nonattainment area under section
179(b)(1) of the CAA, No new transpor-
tation plan, TIP, or project may be
found to conform until another control
strategy implementation plan revision
fulfilling the same CAA requirements
is submitted and conformity to this
submission is determined.

(2) If EPA disapproves a submitted
control strategy implementation plan
revision without making a protective
finding, only projects in the first four
years of the currently conforming
transportation plan and TIP or that
mest the requirements of §93.104(f) dur-
ing the 12-month lapse grace period
may be found to conform, This means
that beginning on the effective date of
a disapproval without & protective
finding, no transportation plan, TIP, or

project not in the first four years of -

the currently conforming transpor-
tation plan and TIP or that meets the
requirements of §93.104(f) during the 12-
month lapse grace period may be found
to conform until another control strat-
egy implementation plan revision ful-
filling the same CAA requirements is
submitted, EPA finds its motor vehicle
emissions budget(s) adequate pursuant
to §93.118 or approves the submission,
and conformity to the implementation
plan revision is determined.

(8) In'disapproving a control strategy
implementation plan revision, EPA
would give a protective finding where a
submitted plan contains adopted con-
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trol measures or written commitments
to adopt enforceable control measures
that fully satisfy the emissions reduc-
tions requirements relevant to the
statutory provision for which the im-
plementation plan revision was sub-
mitted, such as reasonable further
progress or attainment.

(b) Failure to submit and incomplete-
ness. In areas where EPA notifies the
State, MPO, and DOT of the State's
failure to submit a control strategy
implementation plan or submission of
an incomplete control strategy imple-
mentation plan revision (either of
which initiates the sanction process
under CAA sections 179 or 110(m)), the
conformity status of the transpor-
tation plan and TIP shall lapse on the
date that highway sanctions are im-
posed on the nonattainment area for
such failure under section 179(b)(1) of
the CAA, unless the failure has been
remedied and acknowledged by a letter
from the EPA Reglonal Administrator.

(¢) Federal implementation plans. If
EPA promulgates a Federal implemen-
tation plan that contains motor vehi-
cle emissions budget(s) as a result of a
State failure, the conformity lapse im-
posed by this section because of that
State failure is removed.

[62 FR 43801, Aug. 15, 1997, as amended at 69
PR 40080, July 1, 2004; 73 FR 4441, Jan. 24,
2008]

§93.121 Requirements for adoption or
approval of projects by other recipi-
ents of funds designated under title
28 US.C. or the Federal Transit
Laws.

(a) Bxcept as provided in paragraph
(b) of this section, no recipient of Fed-
eral funds designated under title 23
U.S.C. or the Federal Transit Laws
shall adopt or approve a regionally sig-
nificant highway or transit project, re-
gardless of funding source, unless the
recipient finds that the requirements
of one of the following are met:

(1) The project comes from the cur-
rently conforming transportation plan
and TIP (or meets the requirements of
§93.104(f) during the 12-month lapse
grace period), and the project’s design
concept and scope have not changed
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significantly from those that were in-
cluded in the regional emissions anal-
yii; for that transportation plan and
TIP;

(2) The project is included in the re-
gional emissions analysis for the cur-
rently conforming transportation plan
and TIP conformity determination (or
meets the requirements of §93.104(f)
during the 12-month lapse grace pe-
riod), even if the project is not strictly
included in the transportation plan or
TIP for the purpose of MPO project se-
lection or endorsement, and the
project's design concept and scope have
not changed significantly from those
that were included in the regional
emissions analysis; or

(3) A new regional emissions analysis
including the project and the currently
conforming transportation plan and
TIP demonstrates that the transpor-
tation plan and TIP would still con-
form if the project were implemented
(consistent with the requirements of
§§93.118 and/or 93.118 for a project not
from a conforming transportation plan
and TIP).

(b) In isolated rural nonattainment
and maintenance areas subject to

§93.109(n), no recipient of Federal funds .

designated under title 23 U.S.C, or the
Federal Transit Laws shall adopt or ap-
prove s regionally significant highway
or transit project, regardless of funding
source, unless the recipient finds that
the requirements of one of the fol-
lowing are met:

(1) The project was included in the
regional emissions analysis supporting
the most recent conformity determina-~
tion that reflects the portion of the
statewide transportation plan and
statewide TIP which are in the non-
attainment or maintenance area, and
the project's design concept and scope
has not changed significantly; or

(2) A new regional emissions analysis
including the project and all other re-
gionally significant projects expected
in the nonattainment or maintenance
area demonstrates that those projects
in the statewide transportation plan
and statewide TIP which are in the
nonattainment or maintenance area
would still conform if the project were
implemented (consistent with the re-
quirements of §§93.118 and/or 93.119 for
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projects not from a conforming trans-
portation plan and TIP).

(¢) Notwithstanding paragraphs (a)
and (b) of this section, in nonattain-
ment and maintenance areas subject to
§93.109(1) or (m) for a given pollutant/
precursor and NAAQS, no recipient of
Federal funds designated under title 23
U.8.C. or the Federal Transit Laws
shall adopt or approve a regionally sig-
nificant highway or transit project, re-
gardless of funding source, unless the
recipient finds that the requirements
of one of the following are met for that
pollutant/precursor and NAAQS:

(1) The project was included in the
most recent conformity determination
for the transportation plan and TIP
and the project's design concept and
scope has not changed significantly; or

(2) The project was included in the
most recent conformity determination
that reflects the portion of the state-
wide transportation plan and statewide
TIP which are in the nonattainment or
maintenance area, and the project’s de-
sign concept and scope has not changed
significantly.

[62 FR 43801, Aug. 15, 1997, as amended at 69
FR 40080, July 1, 2004; 73 FR 4441, Jan. 24,
2608; 75 FR 14285, Mar. 24, 2010)

§98.122 Procedures for determinin,
regional transportation-rela
emissions.

(2) General requirements. (1) The re-
gional emissions analysis required by
§§93.118 and 93.119 for the transpor-
tation plan, TIP, or project not from a
conforming plan and TIP must include
all regionally significant projects ex-
pected in the nonattainment or main-~
tenance area. The analysis shall in-
clude FHWA/F'TA projects proposed in
the transportation plan and TIP and
all other regionally significant projects
which are disclosed to the MPO as re-
quired by §93.105. Projects which are
not regionally significant are not re-
quired to be explicitly modeled, but ve-
hicle miles traveled (VMT) from such
projects must be estimated in accord-~
ance with reasonable professional prac-
tice. The effects of TCMs and similar
projects that are not regionally signifi-
cant may also be estimated in accord-
ance with reasonable professional prac-
tice.
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(2) The emissions analysis may not
include for emissions reduction credit
any TCMs or other measures in the ap-
plicable implementation plan which
have bheen delayed beyond the sched-
uled date(s) until such time as their
implementation has been assured. If
the measure has been partially imple-
mented and it can be demonstrated
that it is providing quantifiable emis-
. sion reduction benefits, the emissions
analysis may include that emissions
reduction credit.

(3) Emissions reduction credit from
projects, programs, or activities which
require a regulatory action in order to
be implemented may not be included in
the emissions analysis unless: .

(i) The regulatory action is alread
adopted by the enforcing jurisdiction;

(i) The project, program, or activity
is included in the appliceble implemen-
tation plan;

(iii) The control strategy implemen-
tation plan submission or maintenance
plan submission that establishes the
motor vehicle emissions budget(s) for
the purposes of §93.118 contains a writ-
ten commitment to the project, pro-
gram, or activity by the agency with
authority to implement it; or

(iv) EPA has approved an opt-in to a
Federally enforced program, EPA has
promulgated the program (if the con-
trol program is a Federal responsi-
bility, such as vehicle tailpipe stand-
ards), or the Clean Air Act requires the
program without need for individual
State action and without any discre-
tionary authority for EPA to set its
stringency, delay its effective date, or
not implement the program. '

(4) Emissions reduction credit from

control measures that are not includéd ™

in the transportation plan and TIP and
that do not require & regulatory action
in order to be implemented may not be
included in the emissions analysis un-
less the conformity determination in-
cludes written commitments to imple-
mentation from the appropriate enti-
ties. )

(i) Persons or entities voluntarily
committing to control measures must
comply with the obligations of such
commitments.

(ii) The conformity implementation
plan revision required in §51.390 of this
chapter must provide that written
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commitments to control measures that
are not included in the transportation
plan and TIP must be obtained prior to
a conformity determination and that
such commitments must be fulfilled.

(5) A regional emissions analysis for
the purpose of satisfying the require-
ments of §93.119 must make the same
assumptions in both the ‘‘Baseline”
and “Action” scenarios regarding con-
trol measures that are external to the
transportation system itself, such as
vehicle tailpipe or evaporative emis-
sion standards, limits on gasoline vola-
tility, vehicle inspection and mainte-
nance programs, and oxygenated or re-
formulated gasoline or diesel fuel,

(6) The ambient temperatures used
for the regional emissions analysis
shall be consistent with those used to
establish the emissions budget in the
applicable implementation plan. All
other factors, for example the fraction
of travel in a hot stabilized engine
mode, must be consistent with the ap-
plicable implementation plan, unless
modified after interagency consulta-
tion according to §93.105(c)}D)) to in-
corporate additional or more geo-
graphically specific information or rep-
resent a logically estimated trend in
such factors beyond the period consid-
ered in the applicable implementation
plan.

(7) Reasonable methods shall be used
to estimate nonattainment or mainte-
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nance area VMT on off-network road- -

ways within the urban transportation
planning area, and on roadways outside
the urban transportation planning
area.

(b) Regional emissions analysis in se-
rious, severe, and extreme ozone non-
sttainment areas and serious CO non-
attainment areas must meet the re-
quirements of paragraphs (b (@)
through (3) of this section if their met-
ropolitan planning area contains an ur-
banized area population over-200,000.

1) By January 1, 1997, estimates of
regional transportation-related emis-
sions used to support conformity deter-
minations must be made at a minimum
using network-based travel models ac-
cording to procedures and wmethods
that are available and in practice and
supported by current and available doc-
umentation. These procedures, meth-
ods, and practices are available from
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DOT and will be updated periodically.
Agencies must discuss these modeling
procedures and practices through the
interagency consultation process, as
required by §93.105(c)(1){). Network-
based travel models must at a min-
imum satisfy the following require-
ments:

(i) Network-based travel models must
be validated against observed counts
(peak and off-peak, if possible) for a
base year that is not more than 10
years prior to the date of the con~
formity determination. Model forecasts
must be analyzed for reasonableness
and compared to historical trends and
other factors, and the results must be
documented; '

(1) Land use, population, employ-
ment, and other network-based travel
model assumptions must be docu-
mented and based on the best available
information;

(iii) Scenarios of land development
and use must be consistent with the fu-
ture transportation system alter-
natives for which emissions are being
estimated. The distribution of employ-
ment and residences for different trans-
portation options must be reasonable;

(iv) A capacity-sensitive assignment
methodology must be used, and emis-
sions estimates must be based on a
methodology which differentiates be-
tween peak and off-peak link volumes
and speeds and uses speeds based on
final assigned volumes;

(v) Zone-to-zone travel impedances
used to distribute trips between origin
and destination pairs must be in rea-
sonable agreement with the travel
times that are estimated from final as-
signed traffic volumes. Where use of
transit currently is anticipated to be a
significant factor in satisfying trans-
portation demand, these times should
also be used for modeling mode splits;
and

(vi) Network-based travel models
must be reasonably sensitive to
changes in the time(s), cost(s), and
other factors affecting travel choices.

(2) Reasonable methods in accordance
with good practice must be used to es-
timate traffic speeds and delays in a
manner that is sensitive to the esti-
mated volume of travel on each road-
way segment represented in the net-
work-based travel model.
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(3) Highway Performance Monitoring
System (HPMS) estimates of vehicle
miles traveled (VMT) shall be consid-
ered the primary measure of VMT
within the portion of the nonattain-
ment or maintenance area and for the
functional classes of roadways included
in HPMS, for urban areas which are
sampled on a separate urban area basis.
For areas with network-based travel
models, & factor (or factors) may be de-
veloped to reconcile and calibrate the
network-based travel model estimates
of VMT in the base year of its valida-
tion to the HPMS estimates for the
same period. These factors may then be
applied to model estimates of future
VMT. In this factoring process, consid-
eration will be given to differences be-
tween HPMS and network-based travel
models, such as differences in the facil-
ity coverage of the HPMS and the mod-
eled network description. Locally de-
veloped count- based programs and
other departures from these procedures
are permitted subject to the inter-
agency consultation procedures of
§93.105(c)(1X(D.

(c) Two-year grace period for regional
emissions analysis requirements in certain
ozone and CO areas. The requirements
of paragraph (b) of this section apply to
such areas or portions of such areas
that have not previously been required
to meet these requirements for any ex-
isting NAAQS two years from the fol-
lowing:

(1) The effective date of EPA’s reclas-
sification of an ozone or CO nonattain-
ment area that has an urbanized area
population greater than 200,000 to seri-
ous or above;

(2) The official notice by the Census
Bureau that determines the urbanized
area population of a serious or above
ozone or CO nonattainment area to be
greater than 200,000; or,

(3) The effective date of EPA's action
that classifies a newly designated
ozone or CO nonattainment area that
has an urbanized area population
greater than 200,000 as serious or above.

(d) In all areas not otherwise subject
to paragraph (b) of this section, re-
gional emissions analyses must use
those procedures described in- para-
graph (b) of this section if the use of
those procedures has been the previous
practice of the MPO. Otherwise, areas

588

ADD-67



USCA Case #10-1105

Environmental Protection Agency

not subject to paragraph (b) of this sec-
tion may estimate regional emissions
using any appropriate methods that ac-
count for VMT growth by, for example,
extrapolating historical VMT or pro-
jecting future VMT by considering
growth in population and historical
growth trends for VMT per person.
These methods must also consider fu-
ture economic activity, transit alter-
natives, and transportation system
policies.

(8) PM;y from construction-related fugi-
tive dust. (1) For areas in which the im-
plementation plan does not identify
construction-related fugitive PM,o as a
contributor to the nonattainment
problem, the fugitive PM,, emissions
associated with highway and transit
project construction are not required
to be considered in the regional emis-
sions analysis.

(2) In PM;o nonattainment and main-
tenance areas with implementation
plans which identify construction-re-
lated fugitive PM,, as a contributor to
the nonattainment problem, the re-
gional PM,, emissions analysis shall
consider construction-related fugitive
PM, and shall account for the level of
construction activity, the fugitive
PMjp control measures in the applica-
ble implementation plan, and the dust-
producing capacity of the proposed ac-
tivities. .

(f) PM,.s from construction-related fugi-
tive dust. (1) For PM,s areas in which
the implementation plan does not iden-
tify construction-related fugitive PMas
as a significant contributor to the non-
attainment problem, the fugitive PMas
emissions associated with highway and
transit project construction are not re-
quired to be considered in the regional
emissions analysis.

(2) In PM3s nonattainment and main-
tenance areas with implementation
plans which identify construction-re-
lated fugitive PM,s as a significant
contributor to "the nonattainment
problem, the regional PM,s emissions
analysis shall consider construction-re-
lated fugitive PM:s and shall account
for the level of construction activity,
the fugitive PM,s control measures in
the applicable implementation plan,
and the dust-producing capacity of the
proposed activities.
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(g) Reliance on previous regional emis-
sions analysis. (1) Conformity deter-
minations for a new transportation
plan and/or TIP may be demonstrated
to satisfy the requirements of §§93.118
(*Motor vehicle emissions budget’) or
03.119 (“Interim emissions in areas
without motor vehicle emissions budg-
ots’) without new regional emissions
analysis if the previous regional emis-
sions analysis also applies to the new
plan and/or TIP. This requires a dem-
onstration that:

(i) The new plan and/or TIP contain
all projects which must be started in
the plan and TIP’s timeframes in order
to achieve the highway and transit sys-
tem envisioned by the transportation
plan;

(i1) All plan and TIP projects which
are regionally significant are included
in the transportation plan with design
concept and scope adequate to deter-
mine their contribution to the trans-
portation plan's and/or TIP's regional
emissions at the time of the previous
conformity determination;

(1i1) The design concept and scope of
each regionally significant project in
the new plan and/or TIP are not signifi-
cantly different from that described in
the previous transportation plan; and

(v) The previous regional emissions
analysis is consistent with the require-
ments of §§93.118 (including that con-
formity to all currently applicable
budgets is demonstrated) and/or 83.119,
as applicable. -

(2) A project which is not from a con-
forming transportation plan and a con-
forming TIP may be demonstrated to
satisfy the requirements of §93.118 or
§93.119 without additional regional
emissions analysis if allocating funds
to the project will not delay the imple-
mentation of projects in the transpor-
tation plan or TIP which are necessary
to0 achieve the highway and transit sys-
tem envisioned by the transportation
plan, the previous regional emissions
analysis is still consistent with the re-
quirements of §93.118 (including that
conformity to all currently applicable
budgets is demonstrated) and/or
§93.119, as applicable, and if the project
is either: .

(1) Not regionally significant; or
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(i1) Included in the conforming trans-
portation plan (even if it is not specifi-
cally included in the latest conforming
TIP) with design concept and scope
adequate to determine its contribution
to the transportation plan's regional
emissions at the time of the transpor-
tation plan’s conformity determina-
tion, and the design concept and scope
of the project is not significantly dif-
ferent from that described in the trans-
portation plan.

(8) A conformity determination that
relies on paragraph (g) of this section
does not satisfy the frequency require-
ments of §93,104(b) or (¢).

[62 FR 43801, Aug. 15, 1997, as amended at 68
FR 40080, July 1, 2004]

§98.128 Procedures for determining
localized CO, PM,;,, and PM;s con-
centrations (fmt-spot analysis).

(a) CO hot-spot analysis. (1) The dem-
onstrations required by §93.116 (‘‘Lo-
calized CO, PMj, and PM.s viola-
tions™') must be based on quantitative
analysis using the applicable air qual-
ity models, data bases, and other re-
quirements specified in 40 CFR part 51,
Appendix W (Guideline on Air Quality
Models). These procedures shall be used
in the following cases, unless different
procedures developed through the
interagency consultation process re-
quired in §93.105 and approved by the
EPA Regional Administrator are used:

(1) For projects in or affecting loca-
tions, areas, or categories of sites
which are identified in the applicable
implementation plan as sites of viola-
tion or possible violation;

. (ii) For projects affecting intersec-

tions that are at Level-of-Service D, E,

or F, or those that will change to

Level-of-Service D, B, or F because of

increased traffic volumes related to the

project;

(iii) For any project affecting one or
more of the top three intersections in
the nonattainment or maintenance

- area with highest traffic volumes, as
identified in the applicable implemen-
tation plan; and ’

(iv) For any project affecting one or
more of the top three intersections in
the nonattainment or maintenance
area with the worst level of service, as
identified in the appliceble implemen-
tation plan. :
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(2) In cases other than those de-
scribed in paragraph (a)(1) of this sec-
tion, the demonstrations required by
§93.116 may be based on either:

(1) Quantitative methods that rep-
resent reasonable and common profes-

.sional practice; or

(ii) A qualitative consideration of
local factors, if this can provide a clear
demonstration that the requirements
of §93.116 are met.

(3) DOT, in consultation with EPA,
may also choose to make & categorical
hot-spot finding that (93.116(a) is met
without further hot-spot analysis for
any project described in paragraphs
(a)(1) and (a)(2) of this section based on
appropriate modeling. DOT, in con-
sultation with EPA, may also consider
the current air quality circumstances
of a given CO nonattainment or main-
tenance area in categorical hot-spot
findings for applicable FHWA or FTA
projects.

(b) PMyo and PM,s hot-spot analyses,
(1) The hot-spot demonstration re-
quired by §93.116 must be based on
quantitative analysis methods for the
following types of projects:

(i) New highway projects that have a
significant number of diesel vehicles,
and expanded highway projects that
have a significant increase in the num-
ber of diesel vehicles;

(ii) Projects affecting intersections
that are at Level-of-Service D, E, or F
with a significant number of diesel ve-
hicles, or those that will change to
Level-of-Service D, E, or F because of
increased traffic volumes from a sig-
nificant number of diesel vehicles re-
lated to the project;

(iii) New bus and rail terminals and
transfer points that have a significant
number of diesel vehicles congregating
at a single location;

(iv) Bxpanded bus and rail terminals
and transfer points that significantly
increase the number of diesel vehicles
congregating at a single location; and

(v) Projects in or affecting locations,
areas, or categories of sités which are
identified in the PM;p or PM.s applica-
ble implementation plan or implemen-
tation plan submission, as appropriate,
as sites of violation or possible viola-
tion.

530

ADD-69



USCA Case #10-1105

Environmental Protection Agency

(2) Where quantitative analysis
methods are not available, the dem-
onstration required by §93.116 for
projects described in paragraph (b)(1) of
this section must be based on a quali-
tative consideration of local factors.

(3) DOT, in consultation with EPA,
may also choose to make a categorical
hot-spot finding that. §93.116 is met
without further hot-spot analysis for
any project described in paragraph
M)(A) of this section based on appro-
priate modeling. DOT, in consultation
with EPA, may alsc consider the cur-
rent air guality circumstances of a
given PM,s or PM;o nonattainment or
maintenance area in categorical hot-
spot findings for applicable FHWA or
FTA projects.

(4) The requirements for quantitative
analysis contained in this paragraph
(b) will not take effect until EPA re-
leases modeling guidance on this sub-
ject and announces in the FEDERAL
REGISTER that these requirements are
in effect. )

(¢) General requirements. (1) Estimated
pollutant concentrations must be based
on the total emissions burden which
may result from the implementation of
the project, summed together with fu-
ture background concentrations. The
total concentration must be estimated
and analyzed at appropriate receptor
locations in the area substantially af-
fected by the project.

(2) Hot-spot analyses must include
the entire project, and may be per-
formed only after the major design fea-
tures which will significantly impact
concentrations have been identified.
The future background concentration
should be estimated by multiplying
current background by the ratio of fu-
" ture to current traffic and the ratio of
future to current emission factors.

(3) Hot-spot analysis assumptions
must be consistent with those in the
regional emissions analysis for those
inputs which are required for both
analyses,

(4) CO, PMjp, or PM,s mitigation or
control measures shall be assumed in
the hot-spot analysis only where there
are written commitments from the
project sponsor and/or operator to im-
plement such measures, as required by
§93.125(a). -
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(5) CO, PMo, and PM, s hot-spot anal-
yses are not required to consider con-
struction-related  activities  which
cause temporary 'increases in emis-
sions. Bach site which is affected by
construction-related activities shall be
considered separately, using estab-
lished ‘‘Guideline” methods. .Tem-
porary increases are defined as those
which occur only during the construc-
tion phase and last five years or less at
any individual site.

{58 FR 62235, Nov. 24, 1993, as amended at 71
FR 12510, Mar. 10, 2006; 73 FR 4441, Jan, 24,
2008) .

§98,124 Using the motor vehicle emis-
sions budget in the applicable im-
plementation plan (or implementa-
tion plan submission).

(a) In interpreting an applicable im-
plementation plan (or implementation
plan submission) with respect to its
motor vehicle emissions budget(s), the
MPO and DOT may not infer additions
to the budget(s) that are not explicitly
intended by the implementation plan
(or submission). Unless the implemen-
tation plan explicitly quantifies the
amount by which motor vehicle emis-
sions could be higher while still allow-
ing a demonstration of compliance
with the milestons, attainment, or
maintenance requirement and explic-
itly states an intent that some or all of
this additional amount should be avail-
able to the MPO and DOT in the emis-
sions budget for conformity purposes,
the MPO may not interpret the budget
to be higher than the implementation
plan’s estimate of future emissions.
This applies in particular to applicable
implementation plans (or submissions)
which demonstrate that after imple-
mentation of control measures in the
implementation plan:

(1) Emissions from all sources will be
less than the total emissions that
would be consistent with a required
demonstration of an emissions reduc-
tion milestone;

(2) Emissions from all sources will re-
sult in achieving attainment prior to
the attainment deadline and/or ambi-
ent concentrations in the attainment
deadline year will be lower than needed
to demonstrate attainment; or
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(3) Emissions will be lower than need-
ed to provide for continued mainte-
nance.

(b) A conformity demonstration shall
not trade emissions among budgets
which the applicable implementation
plan (or implementation plan submis-
sion) allocates for different pollutants
or precursors, or among budgets allo-
cated to motor vehicles and other
sources, unless the Iimplementation
plan establishes appropriate mecha-
nisms for such trades.

(c) If the applicable implementation
plan (or implementation plan submis-
sion) estimates future emissions by ge-
ographic subarea of the nonattainment
area, the MPO and DOT are not re-
quired to consider this to establish sub-
. area budgets, unless the applicable im-

plementation plan (or implementation
plan submission) explicitly indicates
an intent to create such subarea budg-
ets for the purposes of conformity.

(d) If & nonattainment area includes
more than one MPO, the implementa-
tlon plan may establish motor vehicle
emissions budgets for each MPO, or
else the MPOs must collectively make
a conformity determination for the en-
tire nonattainment area.

[62 FR 43801, Aug. 15, 1997, as ame.)nded at 69
FR 40081, July 1, 2004]

§93.126 Enforceability of design con-
cept and scope and project-level
mitigation and control measures.

(a) Prior to determining that a trans-
portation project is in conformity, the

MPO, other recipient of funds des-

ignated under title 23 U.S.C. or the

Federal Transit Laws, FHWA, or FTA

must obtain from the project sponsor

and/or operator written commitments
to implement in the construction of
the project and operation of the result-
ing facility or service any project-level
mitigation or control measures which
are identified as conditions for NEPA
process completion with respect to
local CO, PMje, or PM,s impacts. Be-
fore a conformity determination is
made, written commitments must also
be obtained for project-level mitigation
or control measures which are condi-
tions for making conformity deter-
minations for a transportation plan or

TIP and are included in the project de-

sign concept and scope which is used in
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the regional emissions analysis re-

quired by §§93.118 (“Motor vehicle
emissions budget’’) and 93.119 (“‘Interim
emissions in areas without motor vehi-
cle emissions budgets’’) or used in the
project-level hot-spot analysis required
by §93.116.

(b) Project sponsors voluntarily com-
mitting to mitigation measures to fa-
cilitate positive conformity determina-
tions must comply with the obligations
of such commitments.

(¢) The implementation plan revision
required in §51.390 of this chapter shall
provide that written commitments to
mitigation measures must be obtained
prior to a positive conformity deter-
mination, and that project sponsors
must comply with such commitments.

(&) If the MPO or project sponsor be-
lieves the mitigation or control meas-
ure is no longer necessary for con-
formity, the project sponsor or oper-
ator may be relieved of its obligation
to implement the mitigation or control
measure if it can demonstrate that the
applicable hot-spot requirements of
§93.116, emission budget requirements
of §93.118, and interim emissions re-
quirements of §93.119 are satisfied
without the mitigation or control
measure, and so notifies the agencies
involved in the interagency consulta-
tlon process required under §93.105. The
MPO and DOT must find that the
transportation plan and TIP still sat-
isfy the applicable requirements of
§§93.118 and/or 93.119 and that the
project still satisfies the requirements
of §93.116, and therefore that the con-
formity determinations for the trans-
portation plan, TIP, and project are
still valid. This finding is subject to

the applicable public consultation re- -

quirements in §93.105(e) for conformity
determinations for projects.

{62 FR 43801, Aug, 15, 1997, as amended ab 69
FR 40081, July 1, 2004; 71 FR 12510, Mar. 10,
2006]

§98.126 Exempt projects.

Notwithstanding the other require-
ments of this subpart, highway and
transit projects of the types listed in
table 2 of this section are exempt from
the requirement to determine con-
formity. Such projects may proceed to-
ward implementation even in the ab-
sence. of a conforming transportation
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