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RESPONDENTS’ CERTIFICATE AS TO PARTIES, RULINGS,
AND RELATED CASES

Pursuant to D.C. Circuit R. 28(a)(1), Respondents United States
Environmental Protection Agency (“EPA”), Lisa P. Jackson, Administrator of
EPA, and the National highway Traffic Safety Administration (“NHTSA”) submit
this certificate as to parties, rulings and related cases.

(A) Parties and amici: With one exception, the parties and amici to this
action are those set forth in the certificate filed with the Joint Opening Brief of
Non-State Petitioners. The exception is on August 5, 2011, the Court granted the
Commonwealth of Pennsylvania’s motion to withdraw as an Intervenor.

(B) Ruling under review: This case is a set of consolidated petitions for
review of EPA and NHTSA’s final rules entitled “Light-Duty Vehicle Greenhouse
Gas Emission Standards and Corporate Average Fuel Economy Standards,” 75
Fed. Reg. 25,324 (May 7, 2010).

(C) Related cases: Each of the petitions for review consolidated under No.
10-1092 is related. In addition, pursuant to this Court’s prior orders, this case (No.
10-1092) will be argued before the same panel as the consolidated actions in Nos.

09-1322, 10-1167, and 10-1073.

DATED:  September 1, 2011 /s/ Eric G. Hostetler
Counsel for Respondents
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JURISDICTION

The consolidated petitions for review of the Clean Air Act regulations at
issue were timely filed pursuant to 42 U.S.C. §7607(b). The Court does not need
to scrutinize the standing of all Petitioners since at least some Petitioners appear to
have adequately alleged standing based on asserted injuries as fleet purchasers of
motor vehicles. See Ind. Br. at 10, State Br. at 13-14.

STATUTES AND REGULATIONS
Pertinent statutory and regulatory provisions are set forth in the addendum.
STATEMENT OF ISSUES

Section 202(a)(1) of the Clean Air Act (“CAA” or “the Act”), 42 U.S.C. §
7521(a)(1), provides that EPA “shall” promulgate standards for emissions of
pollutants from new motor vehicles if the EPA Administrator finds that such
emissions contribute to air pollution that may “reasonably be anticipated to
endanger public health or welfare.” EPA has found that emissions of greenhouse
gases from new motor vehicles contribute to air pollution that may “reasonably be
anticipated to endanger public health or welfare.” See generally “Endangerment
and Cause or Contribute Findings for Greenhouse Gases under Section 202(a) of
the Clean Air Act,” 74 Fed. Reg. 66,496 (Dec. 15, 2009) (“Endangerment Finding”)
[JAO1014]. Against that background, this case raises the following issues:

1. Whether EPA appropriately prescribed standards for greenhouse gas
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emissions from new motor vehicles following its Endangerment Finding, when
Section 202(a) of the Act provides that EPA “shall” promulgate such standards if
such a finding is made?

2. Whether EPA had discretion, based on the triggering of separate CAA
programs (such as prevention-of-significant deterioration) that apply automatically
to stationary sources of any pollutant subject to regulation under the Act, to refuse
to comply with the CAA’s requirement that the Agency promulgate standards for
greenhouse gas emissions from new motor vehicles once endangerment was
found?

3. Whether EPA had discretion, based on the relative amount of the
endangerment that may be averted through promulgation of vehicle standards
alone, to refuse to comply with the CAA’s requirement to issue standards for
greenhouse gas emissions from new motor vehicles once endangerment was
found?

4. Whether EPA had discretion, based on the authority of the National
Highway Traffic and Safety Administration (“NHTSA”) to set fuel economy
standards under the Energy Policy and Conservation Act (“EPCA”), to refuse to
comply with the CAA’s separate and independent direction to promulgate

greenhouse gas emission standards for new motor vehicles once endangerment was
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found?

5. Whether EPA reasonably promulgated greenhouse gas emission
standards for new model year 2012-2016 light-duty vehicles in coordination with
NHTSA'’s promulgation of fuel economy standards under EPCA, so as to ensure
consistent federal and state requirements concerning light-duty vehicle greenhouse
gas emissions and fuel economy?

STATEMENT OF THE CASE
I. Nature of the Case

This case concerns consolidated challenges to the first-ever national
regulatory program to reduce greenhouse gas emissions from new motor vehicles.
Elevated concentrations of greenhouse gases in the atmosphere are causing
changes in the Earth’s climate. Climate change is one of the most significant and
profound threats to public health and the environment. See generally
Endangerment Finding, 74 Fed. Reg. at 66,516-36 [JA01034-54]. The key risks
and effects of climate change projected to occur for current and future generations
include, but are not limited to, more frequent and intense heat waves, degraded air
quality, heavier and more intense storms and flooding, increased drought, greater
sea level rise, ocean acidification, harm to agriculture, and harm to wildlife and

ecosystems. /d.
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Section 202 of the CAA requires EPA to prescribe standards for air
pollutant emissions from new motor vehicles where EPA finds that such emissions
contribute to air pollution that may reasonably be anticipated to endanger public
health or welfare. 42 U.S.C. § 7521. Such a finding is commonly referred to as an
“endangerment finding.”

After EPA initially denied in 2003 a petition for rulemaking to regulate
greenhouse gas emissions from new motor vehicles based on an alleged lack of
statutory authority and various policy grounds, the Supreme Court ruled that EPA’s
denial of the petition was arbitrary and capricious. Massachusetts v. EPA, 549
U.S. 497, 518 (2007) (“Massachusetts”). The Court held that greenhouse gases are
air pollutants regulated by the Act and directed EPA to make an endangerment
determination based on the available science or to explain why it could not do so.
Id. at 533. The Court further affirmed that Section 202(a) imposes a
nondiscretionary duty upon EPA to promulgate greenhouse gas emission standards
for new motor vehicles should EPA make a positive endangerment finding. /d.

In response to Massachusetts, EPA determined, based on an exhaustive
review and analysis of the science, that emissions of greenhouse gases from new
motor vehicles do contribute to air pollution that is reasonably anticipated to

endanger the public health and welfare of current and future generations in the
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United States. See Endangerment Finding [JA01014]. After making its
Endangerment Finding, EPA promulgated the emission standards at issue for new
model year 2012-2016 light-duty vehicles (cars and light trucks). 75 Fed. Reg.
25,324 (May 7, 2010) (“the Vehicle Rule”) [JA00337]. These standards will result
in significant reductions in greenhouse gas emissions from these vehicles.

The light-duty vehicle standards were promulgated in coordination with
NHTSA'’s promulgation of fuel economy standards under EPCA to ensure that the
standards are consistent with one another, as well as consistent with a separate set
of California standards previously adopted by 13 States and the District of
Columbia.

EPA’s Vehicle Rule is challenged by business interests, certain States, and
some public interest groups.' Other business interests, States, and public interest
groups have intervened in support of EPA. Not one vehicle manufacturer actually
subject to the challenged standards has sought or supported judicial review of the
Vehicle Rule. In fact, vehicle manufacturers who are subject to the challenged
standards have intervened in support of EPA’s Vehicle Rule. The petitioners do

not contest the content of the vehicle emission standards in any respect, but instead

1 NHTSA has been identified as a Respondent in petitions for review, but
Petitioners have made clear they do not challenge any aspect of NHTSA’s fuel
economy standards under EPCA. These standards should therefore be summarily
affirmed.
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seek to topple the Vehicle Rule solely to prevent regulation of stationary sources
of greenhouse gases pursuant to separate CAA programs that automatically apply
once greenhouse gases are regulated anywhere under the Act.

II.  Statutory Background

A. The Clean Air Act

The purpose of the CAA, 42 U.S.C. §§ 7401-7671q, is “to protect and
enhance the quality of the Nation’s air resources so as to promote the public health
and welfare and the productive capacity of its population,” 42 U.S.C. § 7401(b).

1. Regulation of Mobile Sources

Title II of the CAA, 42 U.S.C. §§ 7521-7590, establishes a regulatory
framework for controlling air pollution from motor vehicles and other mobile
sources. Under section 202(a), EPA “shall” prescribe regulations establishing
standards for “the emission of any air pollutant from any class or classes of new
motor vehicles or new motor vehicle engines, which in [the Administrator’s]
judgment cause, or contribute to, air pollution which may reasonably be anticipated
to endanger public health or welfare.” 42 U.S.C. § 7521(a). Once EPA makes
such an “endangerment finding,” the Act requires EPA to issue emission standards
for new motor vehicles and engines, after considering the time necessary to

develop and apply the requisite technology to meet the standards, and the cost of
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compliance with the standards within the set time period. Id. § 7521(a)(2).

States are generally preempted from adopting their own motor vehicle
standards. CAA Section 209(a), 42 U.S.C. § 7543(a). However, Section 209(b) of
the Act allows EPA to waive preemption for the State of California. 42 U.S.C.

§ 7543(b). In making a Section 209(b) waiver determination, EPA must consider
whether California standards are in the aggregate at least as protective as federal
standards, address extraordinary and compelling conditions in the State, and are
otherwise consistent with the CAA. Id. Pursuant to Section 177 of the Act, other
States may then adopt standards identical to California’s standards. 42 U.S.C.
§ 7507.

2. Stationary Sources of Air Pollutants

Stationary sources of air pollutants — as opposed to mobile sources — are not
regulated under CAA Title II, but are regulated through separate statutory
programs. Among these programs, Congress added the prevention-of-significant-
deterioration (“PSD”) program to Title I of the Act when it amended the Act in
1977. 42 U.S.C. §§ 7470-7492. The primary requirement of the PSD program is a
pre-construction permit requirement for certain stationary sources of air pollutants,
under which the source is obligated to install and operate pollution controls. 42

U.S.C. § 7475. Generally speaking, a “major emitting facility” may not be
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constructed or modified without first obtaining a PSD permit. 42 U.S.C.

§ 7475(a). The Act defines a “major emitting facility” as a stationary source that
emits or has the potential to emit more than 100 or 250 tons (depending on the type
of source involved) per year of “any air pollutant.” 42 U.S.C. § 7479(1). A
modification of an existing major emitting facility is defined by statute as a
physical change or change in the method of operation that results in an increase in
the amount of any air pollutant. 42 U.S.C. §§ 7479(2)(C), 7411(a)(4).

Consistent with these statutory provisions and applicable case law (see
Alabama Power Co. v. Costle, 636 F.2d 323 (D.C. Cir. 1979)), under longstanding
EPA regulations the PSD permit requirement is triggered, inter alia, by greater-
than-threshold emissions of “[a]ny pollutant that otherwise is subject to regulation
under the Act.” 40 C.F.R. §§ 52.21(b)(50)(iv), 52.21(a)(1)-(2); see also id.

§ 51.166(a)(49)(iv), 51.166(a)(1). Once the PSD permit requirement is triggered,
the substantive requirements of the permitting program then apply to “each
pollutant subject to regulation” under the Act. 42 U.S.C. § 7475(a)(4) (emphasis
added) (facility must use “best available control technology” (“BACT”) for “each
pollutant subject to regulation under [the Act]”).

Determinations as to what constitutes BACT for particular facilities are

made by the relevant state or federal permitting authority on a case-by-case basis.
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42 U.S.C. § 7475(a); 40 C.F.R. §§ 52.21(a)(2), (j). BACT determinations must
take into account, among other things, economic impacts and other costs. 42
U.S.C. § 7479(3).

Title V of the Act, 42 U.S.C. §§ 7661-7661f, establishes an operating permit
program covering stationary sources of air pollution. Under this “Title V” permit
program, all CAA requirements applicable to a particular source are consolidated
in a single, comprehensive permit. The permit requirement applies to, among
others, any “major source” within the meaning of section 501(2) of the Act, 42
U.S.C. § 7661(2), which includes, inter alia, stationary sources that emit or have
the potential to emit 100 tons per year of any air pollutant. CAA § 302(j), 42
U.S.C. § 7602()).

B. The Energy Policy and Conservation Act

The Energy Policy and Conservation Act (“EPCA”) has different purposes
than the CAA: while the CAA is directed at reducing air pollution, EPCA’s
purpose is conservation of fuel. EPCA as amended, among other things, directs
the Secretary of Transportation to prescribe corporate average fuel economy
(“CAFE”) standards for new automobiles. 49 U.S.C. § 32902(a). The Secretary
has delegated that authority to NHTSA.

NHTSA promulgates average fuel economy standards applicable to each
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manufacturer’s fleet of vehicles. CAFE standards “shall be the maximum feasible
average fuel economy level that the Secretary decides the manufacturers can
achieve in [a] model year.” 49 U.S.C. § 32902(a). Separate CAFE standards for
passenger cars and light trucks must be set by regulation for each model year, and
must be promulgated “[a]t least 18 months before the beginning of each model
year.” Id.

II1. Regulatory Background

A. The Supreme Court’s Decision in Massachusetts

In 1999, EPA received a petition for rulemaking which contended that EPA
must regulate greenhouse gas emissions from new motor vehicles under CAA
Section 202. Massachusetts, 549 U.S. at 510. EPA denied that request in 2003,
concluding that the CAA did not authorize EPA to regulate greenhouse gases to
address global climate change, and that even if it had the authority, it would be
unwise for a variety of policy reasons to exercise that authority. /d. at 511. In
Massachusetts, the Supreme Court rejected these arguments and concluded that
EPA had improperly denied the petition. The Court held that greenhouse gases are
air pollutants within the meaning of the Act and directed EPA to make an
endangerment determination based on its consideration of the science or explain

why it could not do so. 549 U.S. at 528-35. The Court explained that if EPA were

10
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to make a finding of endangerment, then “the [CAA] requires the Agency to
regulate emissions [of greenhouse gases| from new motor vehicles.” 549 U.S. 533
(emphasis added).

In denying the petition for rulemaking, EPA had contended, among other
things, that it should not regulate greenhouse gas emissions from motor vehicles
because doing so would require it to tighten fuel economy standards, a task
assigned to NHTSA pursuant to EPCA. Id. at 531-32. The Supreme Court
rejected this basis for refusing to engage in section 202(a) rulemaking. The Court
explained that NHTSA'’s authority under EPCA “in no way licenses EPA to shirk
its environmental responsibilities,” and that EPA’s obligations under the CAA are
“wholly independent of [NHTSA’s] mandate to promote energy efficiency.” Id. at
532. The Court noted that while “[t]he two obligations may overlap, there is no
reason to think the two agencies cannot both administer their obligations and yet
avoid inconsistency.” Id.

B. The Endangerment Finding

Acting in accordance with the Supreme Court’s instructions, EPA conducted
an exhaustive review of the relevant science and published findings concerning
whether greenhouse gas emissions from motor vehicles contribute to air pollution

which may reasonably be anticipated to endanger public health or welfare. 74 Fed.

11
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Reg. 66,496 [JA01014]. EPA began by defining the “air pollution” referenced in
section 202(a) to be the atmospheric mix of six long-lived and directly-emitted
greenhouse gases: carbon dioxide (CO,), methane (CH,), nitrous oxide (N,O),
hydrofluorocarbons (HFCs), perfluorocarbons (PFCs), and sulfur hexafluoride
(SF¢). Id. at 66,497, 66,516-22 [JA01015, JA01034-40]. EPA then found that this
air pollution may “reasonably be anticipated both to endanger public health and to
endanger public welfare.” Id. at 66,497 [JA01015]. EPA concluded, among other
things, that anthropogenic emissions of greenhouse gases are causing atmospheric
levels of greenhouse gases in our atmosphere to rise to levels essentially
unprecedented in human history and that the accumulation of greenhouse gases in
our atmosphere is unequivocally exerting a warming effect on the climate. /d. at
66,517 [JA01035]. EPA further concluded that the adverse risks and effects of
climate change projected to occur for current and future generations include, but
are not limited to, more frequent and intense heat waves, degraded air quality,
more intense storms, increased drought, greater sea level rise, harm to agriculture,
and harm to wildlife and ecosystems. Id. at 66,497-99, 66,516-36 [JA01015-17,
JA01034-54].

EPA then made findings pertaining to the “cause or contribute” criterion in

section 202(a). EPA defined the relevant “air pollutant” as “the aggregate group of

12
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the same six long-lived and directly-emitted greenhouse gases . . ..” 74 Fed. Reg.
at 66,536 [JA01054]. EPA found that emissions of this “air pollutant” from new
motor vehicles and new motor vehicle engines “contribute” to the “air pollution”
for which the endangerment finding was made. Id. at 66,499, 66,537-45
[JAO1017, JA01055-63]. Collectively, EPA’s effects and contribution findings are
referred to as the “Endangerment Finding.” Numerous parties have challenged the
Endangerment Finding. These challenges have been consolidated under Case No.
09-1322. They are the subject of separate briefing, but will be heard together with
this case.

C. The Vehicle Rule

Once EPA makes a positive endangerment finding for particular pollutants,
CAA sections 202(a)(1) and (2) require EPA to issue emission standards for motor
vehicles addressing emissions of those pollutants. 42 U.S.C. § 7521(a)(1), (2).
Having made its Endangerment Finding for greenhouse gases, EPA accordingly
promulgated greenhouse gas emission standards for new light-duty vehicles for
model years 2012-2016. 75 Fed. Reg. 25,324 (May 7, 2010) (“the Vehicle Rule”)
[JA00337]. EPA did so as part of a joint rulemaking with NHTSA, which
simultaneously promulgated fuel economy standards under EPCA for the same

vehicles. As part of that joint rulemaking, EPA and NHTSA developed a joint

13
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technical analysis of (among other things) available technologies and their costs
and effectiveness. Id. at 25,348-96 [JA00348-96]; Joint Technical Support
Document [JAO1595]. Each agency then developed final standards under its
separate and independent statutory authority.

Promulgating the greenhouse gas standards as part of a joint rulemaking
with NHTSA furthered a carefully designed federal policy of establishing
consistent, harmonized, and streamlined federal and state requirements that will
reduce greenhouse gas emissions and improve fuel economy for light-duty vehicles
sold in the United States, while allowing automakers to sell a single fleet of light-
duty vehicles nationally. 75 Fed. Reg. at 25,326/2 [JA00339]; 74 Fed. Reg. 24,007
(May 22, 2009) [JA00934]. This policy is commonly referred to as the “National
Program.”2

The National Program recognizes the close relationship between improving
fuel economy and reducing greenhouse gas emissions. 75 Fed. Reg. at 25,327/1

[JA00340]. The amount of carbon dioxide tailpipe emissions is generally constant

2 State Petitioners assert that the “reason EPA joined NHTSA in promulgating
[the Vehicle Rule] was to trigger its authority to regulate stationary sources.” See
State Br. at 17. Their assertion, however, lacks any record foundation and grossly
mischaracterizes the purpose of the National Program. As stated above, the sole
intent and purpose of the National Program was to establish consistent,
harmonized, and streamlined federal and state requirements related to motor
vehicle fuel efficiency and greenhouse gas emissions and to allow automakers to
produce one single fleet of light-duty vehicles nationally.

14
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per gallon combusted of a given type of fuel. /d. Thus, the more fuel efficient a
vehicle is, the less fuel it burns to travel a given distance. Id. The less fuel it
burns, the less carbon dioxide it emits in traveling that distance. /d. Therefore, the
same technologies that reduce fuel consumption also reduce tailpipe carbon
dioxide emissions. /d.

The Vehicle Rule greenhouse gas emission standards are consistent with, but
are separate from, NHTSA'’s fuel economy standards. As a result of certain
differences between the CAA and EPCA, EPA'’s standards are projected to result in
47 percent greater overall greenhouse gas emission reductions over the lifetime of
model year 2012-2016 vehicles compared with the corresponding NHTSA fuel
economy standards. 75 Fed. Reg. at 25,490, Table II1.F.1-2 [JA00503]; 75 Fed.
Reg. at 25,636, Table IV.G.1-4 [JA00649]. One important difference is that the
Vehicle Rule standards encompass reductions in greenhouse gases that can be
achieved by air-conditioning system improvements, which NHTSA did not believe
it had statutory authority to address in establishing fuel economy standards. Id. at
25,342/2 [JA00355]. In addition, the CAA allows various compliance flexibilities
(among them certain credit generating and unlimited transferring mechanisms) not
present in EPCA. Id. at 25,339-51 and 25,331, n.24 [JA00352-64, JA00344].

Conversely, EPCA allows a manufacturer to pay a defined civil penalty in lieu of

15
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meeting CAFE standards, while the CAA does not allow similar departures from
Section 202 emission standards. 75 Fed. Reg. at 25,342 [JA00355].

EPA’s Vehicle Rule generally requires each manufacturer to meet its own
fleet-wide emission standard for cars, and separately, for light trucks, based on the
vehicles the manufacturer chooses to produce each year. /d. at 25,405 [JA00418].
These fleet-wide standards are based on a carbon dioxide (“CO,") emissions target
for each vehicle in a manufacturer’s fleet, with the vehicle-specific targets
calculated based on the size of each vehicle, and with larger vehicles having larger
CO, targets. Id. at 25,336-37, 25,686 (40 C.F.R. § 86.1818-12) [JA00349-50,
JA00699]. The fleet-wide standard is then set as a production-weighted average of
each manufacturer’s vehicle fleet. The Rule also sets separate standards to cap
tailpipe emissions of the potent greenhouse gases nitrous oxide and methane. /d. at
25,421-24 [JA00434-37].

The standards provide a number of compliance flexibilities to manufacturers
intended to reduce the overall cost of the program without compromising overall
environmental objectives. 75 Fed. Reg. at 25,338-41 [JA00351-54].

Manufacturers may earn credits toward meeting their fleet-wide standards by,

among other things, improving air conditioning systems to increase system

16
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efficiency and reduce hydrofluorocarbon’ refrigerant leakages, utilizing certain
innovative technologies, and generating early credits based on improved
performance in model years 2009-2011 (the model years before the standards
apply). Id. at 25,424-44 [JA00437-57].

EPA expects that automobile manufacturers will be able to meet the light-
duty vehicle greenhouse gas standards by utilizing already available technologies
more broadly across the light-duty fleet. 75 Fed. Reg. at 25,328 [JA00340]. These
technologies include improvements to engines, transmissions, and vehicles,
including improvements in air conditioning systems, and increased use of hybrids.
1d.

D. California Greenhouse Gas Standards and the Alternative
Compliance Option

Prior to promulgation of EPA’s Vehicle Rule, the State of California in 2004
approved greenhouse gas standards for new light-duty vehicles sold in California
for model years 2009 through 2016. In July 2009, EPA granted California’s
request under CAA section 209(b), 42 U.S.C. § 7543(b), for a waiver of CAA

preemption for these state standards. 74 Fed. Reg. 32,744 (July 8, 2009).*

3 Hydrofluorocarbons are potent greenhouse gases that are used as a
refrigerant in vehicle air conditioners. NHTSA had no authority to address them
under EPCA. See 75 Fed. Reg. at 25,424-25 [JA00437-38], 74 Fed. Reg. 49,454,
49,459/3 (Sept. 28, 2009) [JA00006].

4 Petitions for review of EPA’s waiver decision were denied by this Court on

17
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Thirteen States and the District of Columbia, comprising approximately 40 percent
of the U.S. light-duty vehicle market, have adopted California’s standards, as they
are permitted to do by CAA section 177,42 U.S.C. § 7507. 75 Fed. Reg. at 25,327
[JA00340].

In May 2009, California announced its commitment to take several actions
in support of the National Program, including revising its program for model year
2012-2016 standards to provide that compliance with the EPA model year 2012-
2016 greenhouse gas standards would be deemed compliance with California’s
corresponding greenhouse gas standards. /d. at 25,327-28 [JA00340-41]. This
“alternative compliance option” would allow automakers to meet the two Federal
programs (EPA’s greenhouse gas standards and NHTSA'’s fuel economy
standards), and California’s requirements as well, through a single national fleet of
vehicles. California proceeded to revise its 2004 regulations in accordance with
this commitment. Cal. Code Regs. Tit. 13, § 1961.1.

Without EPA’s Vehicle Rule, California would not have offered this
alternative compliance option. 75 Fed. Reg. at 25,402/1-2 [JA00415]; February
23, 2010 Letter, Docket No. EPA-HQ-OAR-2009-0472-11400 [JAO1148]. Absent

the alternative compliance option, each auto manufacturer would have been faced

standing and mootness grounds. Chamber of Commerce v. EPA, 642 F.3d 192
(D.C. Cir. 2011).
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with the costly prospect of manufacturing at least two fleets of vehicles (and
possibly more) for domestic sale, one that met California’s more stringent
standards for sale in California and in each of the States that adopted California
standards, and a national fleet that met the less stringent national CAFE standards.
75 Fed. Reg. at 25,326/2 [JA00339].

E. Forthcoming EPA Section 202 Rulemakings Addressing
Greenhouse Gas Emissions from New Motor Vehicles

Beyond the Vehicle Rule, EPA has been engaged in two additional Section
202(a)(1) rulemaking efforts addressing greenhouse gas emissions from new motor
vehicles, consistent with its mandatory legal obligations having made the
Endangerment Finding. In furtherance of the National Program, these rulemaking
efforts have been conducted jointly with NHTSA'’s establishment of fuel economy
standards.

First, on August 9, 2011, EPA and NHTSA signed final greenhouse gas
emission and fuel economy standards for medium and heavy-duty vehicles for
model years 2014 through 2018, and for new engines installed in those vehicles.

76 Fed. Reg. 57,016 (Sept. 15,2011) [JAO1119]. These medium and heavy-duty

5 Among other differences between California and CAFE standards,
California standards are not expressed as attribute-based, manufacturer-specific
standards determined by a manufacturer’s fleet of vehicles, and do not recognize
credits for use of flexible fuel vehicles that are available under EPCA and the
CAFE standards. Cal. Code Regs. Tit. 13, § 1961.1; 75 Fed. Reg. at 25,546/3,
25,665-66 [JA00559, JA00678-79].
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vehicles include the largest pickup trucks and vans, and all types of work trucks
and buses. Second, EPA and NHTSA have announced their intent to conduct a
joint rulemaking to establish greenhouse gas emissions and fuel economy
standards for light-duty vehicles for model years 2017 through 2025. 75 Fed. Reg.
62,739 (Oct. 13,2010) [JAO1114]; 76 Fed. Reg. 48,754 (Aug. 9, 2011) [JAO1118].
The agencies intend to propose greenhouse gas emissions reductions and fuel
economy improvements that go well beyond what is achieved by the model year
2012-2016 standards challenged here.® In other words, the Vehicle Rule represents
only EPA’s first step in reducing motor vehicle greenhouse gas emissions. Thus,
the cumulative greenhouse gas emission reductions that will follow from EPA’s
positive Section 202(a) endangerment finding will ultimately be far greater than
the reductions achieved just by the present Vehicle Rule.

F. EPA Actions Concerning the Stationary Source PSD Program

Once a pollutant becomes subject to regulation under any provision of the
CAA (including the Act’s mobile source provisions), the Act’s PSD requirements
become automatically applicable to stationary sources’ emissions of those

pollutants as well. 42 U.S.C. §§ 7475(a)(4), 7479(1); 67 Fed. Reg. 80,186, 80,240

6 EPA currently intends to propose standards that would be projected to
achieve, on an average industry fleet-wide basis, greenhouse gas reductions that
would be equivalent to 54.5 miles per gallon if all of the CO, emission reductions
were achieved with fuel economy technology. 76 Fed. Reg. at 48,759/3
[JAO1119].

20
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(Dec. 31, 2002). Thus, promulgation of the Vehicle Rule indirectly triggered
regulation of greenhouse gas emissions by stationary sources under this separate
statutory program, as it marked the first time that greenhouse gases became subject
to regulation under the Act. See 75 Fed. Reg. 17,004, 17,019/3 (Apr. 2, 2010)
(“the Timing Decision”) [JA01070]. Likewise, once greenhouse gases became a
pollutant subject to regulation under the Act, major sources of greenhouse gases
became subject to CAA Title V. 42 U.S.C. §§ 7661(2), 7661a.

EPA has taken certain actions to address the general implementation of PSD
and Title V requirements for greenhouse gases, once such regulation is triggered
by operation of the statute. While these actions are independent of the Vehicle
Rule itself, some understanding of these actions is useful for context.

First, in 2008, EPA issued an interpretive memorandum concerning when a
pollutant is considered “subject to regulation” under the Act for purposes of
determining when the PSD program applies to emissions of that pollutant.’
Congress explicitly stated in the Act, and EPA regulations have accordingly long
provided, that the PSD program and its provisions apply to emissions of “any air

pollutant” that is subject to regulation under the Act. 42 U.S.C. §§ 7475(a),

7 See Memorandum from Stephen L. Johnson, Administrator, EPA, dated
December 18, 2008, entitled “EPA's Interpretation of Regulations that Determine
Pollutants Covered By Federal Prevention of Significant Deterioration (PSD)
Permit Program.” [SJA13].
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7475(a)(4), 7479; 40 C.F.R. § 52.21(b)(1), (b)(2), (b)(50)(1v), ()(2)-(3). In the
PSD Interpretive Memo, EPA explained that mere monitoring and reporting
requirements under the Act were insufficient to make a pollutant “subject to
regulation” and that a pollutant is not “regulated” within the meaning of the Act
unless it is covered by an EPA regulation that requires actual control of emissions.
The Agency ultimately concluded in a 2010 refinement of that interpretation, after
reconsideration, that greenhouse gases will become “subject to regulation” under
the Act for the first time when the limitations on greenhouse gas emissions adopted
in the Vehicle Rule actually take effect on January 2, 2011. See Timing Decision,
75 Fed. Reg. 17,004 [JAO1065]. Thus, pursuant to the Act and as explained in the
Timing Decision, greenhouse gas emissions would be “subject to regulation” for
purposes of PSD applicability on that date. 75 Fed. Reg. at 17,019/3 [JA01070].
EPA recognized that immediately implementing PSD (as well as Title V)
permit requirements for all new or modified stationary sources emitting major
amounts of greenhouse gases (at the statutory thresholds of 100 and 250 tons per
year) would be administratively impracticable due to the enormous number of
sources that emit more than the threshold volumes of greenhouse gases. Following
consideration of extensive public comments, EPA thus promulgated the “Tailoring

Rule” to establish an effective process by which permit requirements for
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greenhouse gases can be phased in over time. 75 Fed. Reg. 31,514 (June 3, 2010)
[JAO1071]. Petitions for review challenging the Tailoring Rule and Timing
Decision have been consolidated under No. 10-1073 and will be briefed separately
but heard with this case.

Both the Tailoring Rule and the Timing Decision are palliative actions: they
postpone regulatory burdens that would exist absent their promulgation. In the
Tailoring Rule, EPA reduced the initial burdens on the regulated community that
result from the statutorily-mandated application of PSD and Title V to greenhouse
gases by administratively raising the thresholds at which these programs would
otherwise apply to sources that emit greenhouse gases. In the Timing Decision,
EPA interpreted the term “subject to regulation” conservatively, such that the PSD
and Title V programs were not considered triggered by either longstanding
reporting and monitoring requirements for greenhouse gases or immediately upon
the promulgation of the Vehicle Rule; rather, EPA determined that greenhouse
gases would not become “subject to regulation” until the date on which the first
model year 2012 cars became subject to the standards in the Vehicle Rule —
January 2, 2011.

STANDARD OF REVIEW

Challenged portions of a final rule under the CAA may not be set aside
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unless they are “arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law” or are in excess of EPA's “statutory jurisdiction, authority, or
limitations.” 42 U.S.C. § 7607(d)(9).

This standard presumes the validity of agency action, and a reviewing court
is to uphold an agency action if it satisfies minimum standards of rationality.
Small Refiner Lead Phase-Down Task Force v. EPA, 705 F.2d 506, 520-21 (D.C.
Cir. 1983); Ethyl Corp. v. EPA, 541 F.2d 1, 34 (D.C. Cir. 1976). Where EPA has
considered the relevant factors and articulated a rational connection between the
facts found and the choices made, its regulatory choices must be upheld. Motor
Vehicle Mfrs. Ass m v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983).
The Court is not “to substitute its judgment for that of the agency.” Citizens to
Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971).

Judicial deference also extends to an agency’s interpretation of a statute it
administers. United States v. Mead Corp., 533 U.S. 218, 227-31 (2001); Chevron,
U.S.A., Inc. v. NRDC, 467 U.S. 837, 842-45 (1984). Under Chevron, if Congress
has “directly spoken to the precise question at issue,” that intent must be given
effect. 467 U.S. at 842-43. However, “if the statute is silent or ambiguous with
respect to the specific issue, the question for the court is whether the agency’s

answer is based on a permissible construction of the statute.” Id. at 843.
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Judicial review of certain CAA rules, including the one at issue, must be
premised “exclusively” on the administrative record underlying the rule. 42 U.S.C.
§ 7607(d)(7)(A).

SUMMARY OF ARGUMENT

EPA’s greenhouse gas emission standards for light-duty vehicles fully
comport with the requirements of Section 202 of the Clean Air Act and the
Supreme Court’s ruling in Massachusetts. These landmark standards will achieve
significant greenhouse gas reductions from one of the largest domestic source
categories for these pollutants. Atmospheric concentrations of greenhouse gases
endanger public health and welfare by causing or contributing to climate change.
EPA reasonably promulgated vehicle greenhouse gas emission standards in
coordination with NHTSA’s promulgation of fuel economy standards under EPCA
to ensure consistent federal and state requirements for mobile sources relating to
fuel economy and greenhouse gases.

Petitioners themselves are not subject to these standards and do not
challenge any substantive aspect of them. Instead, they contend that EPA should
have declined to promulgate any vehicle emission standards because separate
statutory programs automatically impose permitting requirements on stationary

sources once greenhouse gases are subject to regulation anywhere under the Act.
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This argument lacks merit and ignores that Section 202 unequivocally directs EPA
to set greenhouse gas vehicle emission standards following an endangerment
finding.

EPA did consider, and appropriately rejected, Petitioners’ suggestion that
EPA conduct assessments, as part of the vehicle standard rulemaking, of the
burdens on stationary sources associated with having to comply with separate
statutory programs. As EPA explained, such analyses were not required by
Section 202 and would not have provided EPA with any information relevant to
the statutory criteria or applicable content of the vehicle emission standards that
EPA had a nondiscretionary duty to promulgate. EPA further indicated that it
would consider Petitioners’ concerns related to burdens of complying with separate
Clean Air Act programs in other administrative proceedings focused specifically
on the implementation of those programs. EPA subsequently did just that in the
Tailoring Rule.

Contrary to Petitioners’ characterizations, EPA’s vehicle standards will
achieve significant and important reductions of greenhouse gas emissions. In any
event, EPA did not have discretion to decline to promulgate any emission
standards at all once it found endangerment. Likewise, EPA had no discretion to

decline to promulgate standards based upon NHTSA'’s independent authority to set
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vehicle fuel economy standards under EPCA. Indeed, the Supreme Court made
this clear in Massachusetts.

Petitioners’ brief also contains attacks on EPA’s Endangerment Finding and
EPA’s separate actions implementing PSD program requirements. These
challenges are not properly brought in this case. We address the substance of
Petitioners’ arguments with respect to these separate EPA actions in the appropriate
cases, which have been procedurally coordinated with this one.

In short, Petitioners have identified no defect whatsoever in EPA’s vehicle
emission standards. These important and required standards should be upheld.

ARGUMENT
I. EPA'’s Vehicle Rule Comports With Congress’ Direction.

CAA Section 202 establishes a two-step path governing regulation of
emissions from new motor vehicles. 42 U.S.C. § 7521. In the first step, pursuant
to Section 202(a)(1), EPA is to determine whether, in the Administrator’s
“judgment,” emissions of “any air pollutant” from motor vehicles “cause or
contribute” to “air pollution which may reasonably be anticipated to endanger
public health or welfare.” 42 U.S.C. § 7521(a)(1). In the second step, if the
Administrator determines that such an endangerment to health or welfare exists,

EPA is required to issue standards for such emissions, id., taking into account the

27



USCA Case #10-1092  Document #1344128  Filed: 11/28/2011  Page 41 of 171

cost and technological factors set forth separately in subsection 202(a)(2), 42
U.S.C. § 7521(a)(2).

Prior to promulgating the Vehicle Rule, EPA determined that greenhouse
gases may “reasonably be anticipated both to endanger public health and to
endanger public welfare,” and that emissions of these greenhouse gases from new
motor vehicles “contribute” to the air pollution that may be reasonably anticipated
to endanger public health and welfare. 74 Fed. Reg. at 66,497-99, 66,523-45
[JAO1015-17, JA01041-63].

Having made this positive Endangerment Finding, EPA had a
nondiscretionary duty under Section 202(a) to promulgate standards for the vehicle
emissions contributing to the endangerment. EPA’s Vehicle Rule fulfills EPA’s
nondiscretionary duty to promulgate such standards with respect to model year
2012-2016 light-duty vehicles. These standards will provide significant cost-
effective reductions in greenhouse gases, and automobile manufacturers will be
able to meet these standards using already available technologies. 75 Fed. Reg. at
25,328, 25,535-36 [JA00341, JA00348-49]. No automobile manufacturer has
challenged the Vehicle Rule.

A.  EPA Appropriately Promulgated Emission Standards That It
Had a Nondiscretionary Duty to Promulgate.

Petitioners mount no challenge to any substantive aspect of the vehicle
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emission standards EPA has promulgated. Instead, they contend that EPA should
have declined to establish any emission standards for vehicles, because once
greenhouse gas emissions from mobile sources are regulated under CAA Section
202, then stationary sources of greenhouse gases will automatically become subject
to the Act’s PSD and Title V permitting requirements by operation of statute. See
Ind. Br. at 17.

Nothing in Section 202 of the Act, however, provides EPA with discretion to
decline to set emission standards for mobile sources of air pollutants that EPA has
found contribute to the air pollution that endangers public health and welfare,
based on consequences for stationary sources under separate statutory programs
also intended to protect public health and welfare. Congress’ direction in Section
202 1s unambiguous. Congress specified that EPA “shall” promulgate emission
standards once it makes an Endangerment Finding. The word “shall” is a
command that admits of no discretion. Ass’n of Civilian Technicians v. FLRA, 22
F.3d 1150, 1153 (D.C. Cir. 1994). Put simply, once a positive endangerment
finding is made, EPA then has a nondiscretionary obligation to promulgate
emission standards.

To the extent there was any doubt that Section 202 means what it says, the

Supreme Court specifically addressed the scope of Section 202 in Massachusetts
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and confirmed the nondiscretionary nature of EPA’s duty to promulgate emission
standards following an endangerment finding: “If EPA makes a finding of
endangerment, the [CAA] requires the Agency to regulate emissions of the
deleterious pollutant from new motor vehicles.” 549 U.S. at 533 (emphasis added).
In the Tailoring Rule case, State Petitioners themselves concede this point. See
State Petitioners’ Brief in Case Nos. 10-1073 et al. at 12-13 (quoting relevant
passage in Massachusetts and conceding that “if EPA makes a finding of
endangerment, the [CAA] requires the Agency to regulate emissions of the
deleterious pollutant from new motor vehicles.”) (emphasis added).

EPA did not “misunderstand” (Ind. Br. at 12) Massachusetts in promulgating
emission standards that the Supreme Court confirmed EPA was “required” to
promulgate. 549 U.S. at 533. Industry Petitioners emphasize that Massachusetts
did leave open the possibility that EPA would be unable to make an endangerment
finding for reasons grounded in the statute or based on scientific uncertainties. Ind.
Br. at 13. But EPA has now made an endangerment finding for reasons grounded
in the statute and the science. Having made its endangerment finding, EPA had no
discretion to decline to promulgate emission standards.

In short, Section 202 unequivocally directs EPA to promulgate emissions

standards following an endangerment finding. Petitioners’ position that
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promulgating Section 202 standards following an endangerment finding somehow
“violates . . . statutory requirements” is nonsensical and stands Section 202 on its
head. See Ind. Br. at 11.

B. CAA Section 202(a)(2) Does Not Require EPA to Assess Indirect
Stationary Source Impacts Arising From the Automatic
Implementation of Other Statutory Programs.

Petitioners contend that EPA should at least have assessed, prior to
promulgating the Vehicle Rule, indirect burdens to stationary sources of air
pollution or to permitting authorities that would arise in connection with the
automatic application of separate PSD and Title V permitting requirements, once
greenhouse gases became subject to regulation under the Act through promulgation
of vehicle standards. State Br. at 15-18; Ind. Br. at 19. But nothing in the Act
requires EPA to assess such costs as part of a Section 202 rulemaking.

Petitioners purport to find an obligation (see State Br. at 15-16) for EPA to
assess indirect burdens on stationary sources in CAA section 202(a)(2), which
provides in relevant part that vehicle emission standards shall take effect “after
providing such period as the Administrator finds necessary to permit the
development and application of the requisite technology, giving appropriate

consideration to the cost of compliance within such period.” As this Court has

previously made clear, “the cost of compliance within such period” phrase in
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section 202(a)(2), connected as it is with the requirement that EPA provide
sufficient lead time to allow technological development, refers to the costs to
vehicle manufacturers associated with implementing technology to meet vehicle
standards within the period of compliance, and does not refer to indirect costs that
might be incurred by other persons (such as stationary sources) as a result of
required vehicle standards. Motor & Equip. Mfrs. Ass nv. EPA, 627 F.2d 1095,
1115-20 (D.C. Cir. 1979) (“MEMA”).

In MEMA, associations representing automotive parts and services industries
challenged EPA'’s decision under CAA Section 209, 42 U.S.C. § 7543, to waive
federal preemption for California regulations limiting the amount of maintenance
that a manufacturer can require of motor vehicle purchasers in the written
instructions that accompany new motor vehicles sold in that State. The petitioners
contended that EPA had a duty, arising in part out of CAA Section 202's
requirement that EPA give appropriate consideration to the “cost of compliance,”
to consider petitioners’ claims that California’s regulations were anticompetitive
because they were designed to reduce the business available to the automotive
parts and services industry. This Court rejected petitioners’ argument, explaining
that “Section 202's cost of compliance concern, juxtaposed as it is with the

requirement that the Administrator provide the lead time to allow technological
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developments, refers to the economic costs of motor vehicle emission standards
and accompanying enforcement procedures,” and does not encompass indirect
costs that might be incurred by the automotive parts and services industries as a
result of such standards. 627 F.2d at 1118. The Court, citing pertinent legislative
history, explained that:

Congress wanted to avoid undue economic disruption to

the automotive manufacturing industry and also sought to

avoid doubling or tripling the cost of motor vehicles to

purchasers. It therefore requires that [motor vehicle]

emission regulations be technologically feasible within

economic parameters. Therein lies the intent of the ‘cost

of compliance’ requirement.
Id. (emphasis added). Thus, to the extent there was any doubt as to the proper
scope of Section 202(a)(2), this Court’s well-reasoned analysis of that subsection in
MEMA removes fit.

Indeed, the costs to stationary sources associated with PSD permitting
requirements that are of concern to petitioners here are even /ess linked to the
content of motor vehicle emission standards than were the indirect costs at issue in
MEMA. There, the economic injury to the automotive parts and services industry
at issue at least flowed from the content of the motor vehicle emission standards

themselves. In contrast, Petitioners’ alleged economic injury here does not turn at

all on the content of the motor vehicle emission standards challenged.
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Consistent with Section 202(a)(2), EPA did assess costs to vehicle
manufacturers and the time necessary to permit the development and application of
the requisite technology. 75 Fed. Reg. at 25,513-20 [JA00526-33]; Regulatory
Impact Analysis (“RIA”), Chapters 1, 2,4 and 6 [JAO1161-1290, JA01353-72];
Joint Technical Support Document (“TSD”), Chapter 3 [JA01598-698]. Vehicle
manufacturers have intervened in support of EPA’s rule and have not contested
this cost analysis.

C. EPA Addressed Petitioners’ Comments Regarding Indirect
Burdens to Stationary Sources.

Although Section 202(a)(2) does not direct EPA to consider the indirect
burdens to stationary sources that would be triggered following promulgation of
vehicle standards, EPA did respond to Petitioners’ comments suggesting that EPA,
within the vehicle rulemaking, conduct analyses of costs arising from
implementation of the Act’s PSD and Title V permitting programs once greenhouse
gas emissions became subject to regulation. Response to Comments (“RTC”) at 7-
66 [JAO1878]. As EPA explained, it appropriately declined to do so as part of the
vehicle rulemaking because doing so would not have provided EPA with any
relevant information related to the content of the required vehicle emission
standards. I/d. The indirect impacts on stationary sources that would ensue by

operation of separate provisions of the statute simply bore no relevance to any of
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the issues EPA was directed by statute to consider in determining the content of the
required vehicle standards. Id.

EPA additionally explained that it intended to (and that it was appropriate
to) address concerns about stationary source permitting requirements in separate
administrative actions focused specifically on the implementation of the PSD
program. RTC 7-66 [JAO01878]; 75 Fed. Reg. at 25,402/1 [JA00415]. In fact, EPA
did assess in the Tailoring Rule costs and burdens to both stationary sources and
permitting authorities arising from the application of PSD and Title V programs to
greenhouse gases. 75 Fed. Reg. at 31,533-41, 31,595-602 [JA01082-90, JAO1101-
08]; Tailoring Rule Regulatory Impact Analysis [JA02721-58].

Petitioners suggest that if EPA had conducted analyses of stationary source
permitting costs as part of the vehicle rulemaking, as opposed to in a separate
action focused on implementation of the PSD program, it could have used such
analyses as an excuse for declining to comply with Congress’ direction in Section
202 that EPA promulgate mobile source emission standards once it finds
endangerment. Ind. Br. at 17, 19. But EPA had no such discretion. EPA instead
had a clear nondiscretionary duty under Section 202 to promulgate vehicle
emission standards in view of its Endangerment Determination. Moreover, the

Supreme Court in Massachusetts had already directed EPA to comply with its
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obligations under Section 202 and rejected EPA’s initial decision to decline to
promulgate standards on policy grounds such as those now advanced by
Petitioners.

Petitioners’ real complaint here, of course, is not with any aspect of EPA’s
Section 202 light-duty vehicle emission standards, but instead with the
preconstruction permitting requirements that Congress itself imposed elsewhere in
the Act on major stationary sources of pollution. See 42 U.S.C. § 7475(a).
Congress, not EPA, elected to impose these obligations on stationary sources of
pollutants to protect public health and welfare. Petitioners’ dissatisfaction with
statutory requirements may be genuine, but their dissatisfaction with the Act is not
a basis for this Court to void Section 202 motor vehicle emission standards that
have been properly promulgated by EPA.

While not material to resolution of Petitioners’ argument, we note that
Industry Petitioners mischaracterize EPA’s Tailoring Rule in suggesting that EPA
did not consider and address any stationary source permitting costs in that
rulemaking. See State Br. at 11 (asserting that EPA “avoided considering
stationary-source costs” in Tailoring Rule); Ind. Br. at 20 (asserting that EPA
“refused to address” stationary source impacts in Tailoring Rule). EPA did

evaluate and consider within the Tailoring Rule costs to both regulated sources and
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permitting authorities associated with obtaining and processing PSD and Title V
permits for greenhouse gas emissions. 75 Fed. Reg. at 31,533-41, 31,595-602
[JA01082-90, JAO1101-08]; Tailoring Rule RIA [JA02721-58]. EPA then tailored
the applicability criteria for PSD and Title V permitting requirements, based in part
on these cost analyses, to reduce the initial burdens to regulated sources and
permitting authorities that otherwise would ensue immediately by operation of the
statute.”

D. EPA Appropriately Promulgated Required Greenhouse Gas

Standards in Conjunction With NHTSA'’s Fuel Economy
Standards To Ensure a Consistent Set of Federal and State
Standards.

EPA also considered and reasonably responded to comments in the vehicle
rulemaking suggesting that EPA should indefinitely delay setting required
greenhouse gas standards for new motor vehicles to avoid triggering any
stationary source regulation under other provisions of the Act. To begin with, EPA

noted that while it had some discretion over the timing of its regulations, its

discretion even in that regard was not unlimited, and EPA had an ongoing duty to

8 In the Tailoring Rule, EPA was unable to project the costs associated with
implementing best available control technology (BACT) because of the difficulty
of predicting the results of the BACT process as applied to new pollutants and
classes of sources. 75 Fed. Reg. at 31,598 [JA01104]. BACT generally is decided
for stationary sources by the permitting authority on a case-by-case basis taking
into account, among other things, economic impacts and costs. 42 U.S.C. §
7479(3). Thus, BACT economic impacts and costs are considered prior to
1ssuance of any permit.
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promulgate standards. RTC 7-67 [JA01879]. EPA pointed out that three years had
already passed since the Supreme Court’s decision in Massachusetts, so there had
been considerable delay already.

EPA then explained that any additional delay in setting motor vehicle
standards would thwart implementation of the carefully-crafted National Program
for regulation of motor vehicles, resulting in substantial prejudice to vehicle
manufacturers and consumers. 75 Fed. Reg. at 25,402 [JA00415]; RTC 7-67 to 7-
68 [JA01879-80]. In particular, California had indicated that it would support the
National Program by accepting compliance with EPA’s greenhouse gas standards
as an alternative means of compliance with California’s standards (adopted by 13
other States and the District of Columbia). However, California would not offer a
compliance option based on federal CAFE standards in the absence of EPA’s
greenhouse gas standards. 75 Fed. Reg. at 25,402 [JA00415]; February 23, 2010
Letter, Docket No. EPA-HQ-OAR-2009-0472-11400 [JA01148]. Accordingly, if
EPA had delayed setting national greenhouse gas emission standards until
sometime after the CAFE standards were promulgated, vehicle manufacturers
would then have been compelled to comply with three separate federal and state
regulatory regimes: NHTSA’s CAFE standards, California’s greenhouse gas

standards (in California and all States that have adopted California standards), and
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EPA’s greenhouse gas standards (when later promulgated), as opposed to being
able to comply with one consistent set of federal greenhouse gas and fuel economy
standards across the entire nation. For this reason, the automakers who are actually
subject to EPA’s greenhouse gas standards strongly supported EPA’s decision to
promulgate emission standards in conjunction with NHTSA’s standards. See, e.g.,
Comments of Alliance of Automobile Manufacturers, Docket No. EPA-HQ-OAR-
2009-0472-6952.11 [SJA01], Comments of Association of International
Automobile Manufacturers, Docket No. EPA-HQ-OAR-2009-0472-7123.1
[SJAO6]. Automobile manufacturers commented that the absence of the National
Program would “present a myriad of problems for the auto industry in terms of
product planning, vehicle distribution, adverse economic impacts, and most
importantly, adverse consequences for dealers and customers.” March 17, 2010
Letter, Docket No. EPA-HQ-OAR-2009-0472-11368 [SJA12].

EPA also noted in response to comments that additional delay in
promulgating required greenhouse gas standards would result in a loss of some of
the important environmental benefits associated with its standards.” EPA further
explained that it intended to consider and address commenters’ concerns about

burdens associated with stationary source permitting in other EPA actions focused

9 EPA’s standards achieve significant greenhouse gas reductions beyond those
achieved by NHTSA fuel economy standards alone. See discussion, infra, at 58-
6l.

39



USCA Case #10-1092  Document #1344128  Filed: 11/28/2011  Page 53 of 171

specifically on implementation of the PSD program. 75 Fed. Reg. at 25,402
[JAOO415]. As discussed above, EPA did just that in the Tailoring Rule.

In short, EPA provided compelling reasons for electing to proceed to fulfill
its nondiscretionary duty to promulgate Section 202 vehicle emission standards in
conjunction with NHTSA’s promulgation of fuel economy standards under EPCA.
Regardless, EPA acted well within its discretion in promulgating emission
standards that it was statutorily required to issue. An agency’s compliance with a
nondiscretionary statutory duty does not and cannot constitute an abuse of
discretion.

E. EPA Complied with Applicable Procedural Requirements.

Industry Petitioners’ scattershot and undeveloped arguments concerning
compliance with the procedural requirements in various cited statutes and
executive orders also lack merit. See Ind. Br. at 21-24. EPA fully complied with
the requirements of all of the cited provisions, none of which imposes any duty
upon EPA to assess stationary source compliance costs in the context of
promulgating motor vehicle emission standards under Section 202. Furthermore,
claims premised on most of the provisions cited are not even reviewable by this
Court. We briefly address each of these provisions below.

CAA Section 317: CAA Section 317,42 U.S.C. § 7617, directs EPA to
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prepare an economic impact assessment with respect to vehicle emission standards,
including assessment of a rule’s compliance costs. Here, EPA prepared a Section
317 economic impact assessment, 75 Fed. Reg. at 25,509-38 [JA00522-25], and
RIA (assessing, among other things, costs of the vehicle program, impacts and
assessments of standards both more and less stringent than those adopted, vehicle
sales impacts, consumer lifetime savings on new vehicle purchases, energy use
impacts, and small business impacts) [JA01150-94]. See also RTC at 5-456 (“EPA
believes that its RIA satisfies the requirements of section 317 of the Act, which
calls for an analysis of the impacts of the requirements imposed by this rule, not
indirect effects that flow from it”) [JAO1812].
In any event, EPA’s compliance with Section 317 is not subject to judicial

review. Section 317(e) provides:

Nothing in this section shall be construed . . . to authorize

or require any judicial review of any such standard or

regulation; or any stay or injunction of the proposal,

promulgation, or effectiveness of such standard or

regulation on the basis of failure to comply with this

section.
42 U.S.C. § 7617(e). Accordingly, by its plain terms Section 317 cannot be a basis
for vacating the Vehicle Rule.

The Regulatory Flexibility Act (“RFA”): The RFA, 5 U.S.C. §§ 601-12,

generally requires an agency to identify the potential economic impact of rules on
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small entities that will be subject to the rule’s requirements, but a small entity
analysis is not required if the agency certifies that the rule will not, if promulgated,
have a significant economic impact on a substantial number of small entities.

Id. §§ 603, 605(b). When considering whether a rule should be certified, the RFA
requires an agency to look only at the “small entities to which the proposed rule
will apply” and which will be “subject to the requirement” of the specific rule in
question. Id.; see also Mid-Tex Elec. Coop. v. FERC, 773 F.2d 327, 342 (D.C.
Cir. 1985) (“Reading section 605 in light of section 603, we conclude that an
agency may properly certify that no regulatory flexibility analysis is necessary
when it determines that the rule will not have a significant economic impact on a
substantial number of small entities that are subject to the requirements of the
rule.”) (emphasis added).

Here, EPA properly certified that the Vehicle Rule would not have a
significant economic impact on a substantial number of small entities directly
subject to the Rule. 75 Fed. Reg. at 25,540-41 [JA00553-54]; RTC at 5-454 to 5-
456 [JAO1810-12]. The Vehicle Rule regulates exclusively large motor vehicle
manufacturers. Small vehicle manufacturers are specifically exempted from the
standards. 75 Fed. Reg. at 25,540 [JA00553].

Contrary to Industry Petitioners’ position (Ind. Br. at 23; State Br. at 16-17),
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this Court “has consistently rejected the contention that the RFA applies to small
businesses indirectly affected by the regulation of other entities.” Cement Kiln
Recycling Coal. v. EPA, 255 F.3d 855, 869 (D.C. Cir. 2001) (emphasis added).
Thus, EPA was not required to consider the indirect impact on stationary sources
that would become subject to permitting requirements through the automatic
application of separate statutory programs following promulgation of the Vehicle
Rule. As this Court explained in Cement Kiln, even where a rule will “doubtless
have economic impacts in many sectors of the economy,” an agency is not required
to assess the impact on small businesses not directly regulated by the rule because
to do so would “convert every rulemaking process into a massive exercise in
economic modeling, an approach we have already rejected.” 255 F.3d at 869. See
also Motor & Equip. Mfrs. Ass n v. Nichols (“MEMA"), 142 F.3d 449, 467 (D.C.
Cir. 1998) (EPA only obliged to consider, in context of CAA regulation
concerning on-board diagnostic devices, impact on small automobile
manufacturers subject to rule); Am. Trucking Ass ns v. EPA, 175 F.3d 1027, 1043-
45 (D.C. Cir. 1999) (finding EPA’s conclusion that national ambient air quality
standards do not impose any direct regulation upon small entities more persuasive

than contrary interpretation of Small Business Administration).'’

10 Although EPA properly certified that the Vehicle Rule would have no
significant economic impact on a substantial number of small entities, EPA also
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Unfunded Mandates Reform Act (“UMRA”): UMRA generally requires
Federal agencies to assess the effects of their regulatory actions on state, local and
tribal governments and the private sector. Under Section 202(a) of UMRA, 2
U.S.C. § 1532(a), EPA generally must prepare a written statement, including a
cost-benefit analysis, for proposed and final rules with “Federal mandates” that
may result in expenditures to the private sector of $100 million or more. Here,
EPA determined that the Vehicle Rule contains a Federal mandate that may result
in expenditures of $100 million or more and prepared an UMRA cost-benefit
analysis. 75 Fed. Reg. at 25,541 [JA00554], RIA, Chapters 5-8 [JA01292-1591].
In doing so, EPA properly focused its analysis on the direct impacts of the Vehicle
Rule itself. RTC at 5-456 [JA01812] (“[Clompliance with UMRA and Executive
Order 13132 are properly focused on the impacts of this rule on States, not the
impacts of indirect effects that flow from this rule.”).

In any event, the Court lacks jurisdiction to consider any challenge to the

Vehicle Rule based on the adequacy of the UMRA analysis. UMRA provides that

recognized the concerns of small entities regarding the potential impacts of the
statutory imposition of PSD requirements for greenhouse gas emissions. Thus, in
the Vehicle Rule, EPA noted that in the proposed Tailoring Rule EPA used the
discretion afforded to it under section 609(c) of the RFA to consult with the Small
Business Administration, with input from outreach to small entities, regarding the
potential impacts of statutorily imposed PSD requirements on small entities, and
placed a summary of that consultation and outreach in the Tailoring Rule docket.
75 Fed. Reg. 25,541 [JA00554]; RTC at 5-455 [JAO1811].
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the inadequacy of a required statement under UMRA “shall not be used as a basis
for staying, enjoining, invalidating, or otherwise affecting [an] agency rule,” 2
U.S.C. § 1571(a)(3). See also Allied Local & Regl Mfrs. Caucus v. EPA, 215 F.3d
61, 81, n.22 (D.C. Cir. 2000) (failure to prepare UMRA cost-benefit analysis may
not be a basis for invalidating rule).

The Paperwork Reduction Act (“PRA”): Pursuant to the PRA, federal
agencies may not collect information unless the Office of Management and Budget
(“OMB”) has approved the collection and issued a control number. 44 U.S.C. §
3507(a)(2), (3). Here, EPA submitted the information collection requirements in
the Vehicle Rule for approval to OMB, and these requirements were assigned an
OMB control number. Thus, EPA complied with PRA procedural requirements.
75 Fed. Reg. at 25,539-40 [JA00552-53]. Furthermore, an agency’s failure to
comply with procedural requirements of the PRA does not render a rule invalid,
but can be raised only as a defense to an action seeking to enforce information
collection requirements. 44 U.S.C. § 3512; Dithiocarbamate Task Force v. EPA,
98 F.3d 1394, 1405 (D.C. Cir. 1996). See also Tozzi v. EPA, 148 F. Supp. 2d 35,
43-48 (D.D.C. 2001) (holding court lacked subject matter jurisdiction to consider
claim alleging EPA violation of procedural requirements of PRA).

Executive Order 12898: Executive Order 12898 directs Federal agencies,
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to the greatest extent practicable and permitted by law, to make environmental
justice part of their mission by identifying and addressing, as appropriate,
disproportionately high and adverse human health or environmental effects of their
actions on minority populations and low-income populations. 59 Fed. Reg. 7629
(Feb. 11, 1994) [JAO1124]. Here, EPA properly determined that the Vehicle Rule
will not have disproportionately high and adverse human health or environmental
effects on minority or low-income populations because it increases the level of
environmental protection for all affected populations. 75 Fed. Reg. at 25,542
[JAOO555]. Moreover, compliance with Executive Order 12898 is not subject to
judicial review. 59 Fed. Reg. 7629.

Executive Order 13211: Executive Order 13211 directs federal agencies to
submit a statement of adverse effects for certain agency actions that are likely to
have a significant adverse effect on energy supply, distribution, or use. 66 Fed.
Reg. 28,355 (May 18, 2001) [JAO1129]. Here, EPA assessed the energy effects of
the vehicle greenhouse emission standards and concluded that they do not have any
adverse energy effects as they result in significant fuel savings. 75 Fed. Reg. at
25,542 [JA00555]. Compliance with Executive Order 13211 is also not subject to

judicial review. 66 Fed. Reg. at 28,356 [JAO1130].
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F. EPA’s Standards Will Achieve Important Greenhouse Gas
Emission Reductions, and EPA Lacked Discretion to Decline to
Promulgate Standards Based Upon the Degree of Climate Change
That Could Be Ameliorated or Based Upon NHTSA's Separate
Authority Over Fuel Economy.

Industry Petitioners next contend that EPA should have declined to
promulgate any greenhouse gas vehicle emission standards because, in Petitioners’
view, such standards will not do enough to prevent global climate change. Ind. Br.
at 14, 34-39. To begin with, Petitioners understate the significance of the emission
reductions achieved by EPA’s standards. In fact, as discussed below, EPA’s light-
duty vehicle emission standards will achieve very large and important emission
reductions of greenhouse gases. Further, the degree to which the Vehicle Rule
will, in and of itself, prevent or ameliorate climate change does not alter the scope
of EPA’s nondiscretionary duty under Section 202 to promulgate standards once
endangerment is found. Section 202 requires EPA to promulgate emission
standards for air pollutants that contribute to an endangerment, regardless of the

degree to which the endangerment can be ameliorated through required standards.

1. EPA'’s Standards Will Materially Reduce Greenhouse Gas
Emissions.

Contrary to Petitioners’ characterizations, EPA’s Vehicle Rule will achieve

large and important reductions in greenhouse gases from one of the most
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significant source categories for these pollutants. Mobile sources emitted 31
percent of all greenhouse gas emissions in the United States in 2007 and have been
the fastest-growing source of United States greenhouse gas emissions since 1990.
RIA 5-1 [JA01292]. Light-duty vehicles are responsible for nearly 60 percent of
all mobile source greenhouse gases. /d.

EPA projects that the Vehicle Rule standards will generate CO,e reductions
of 962 million metric tons over the lifetime of model year 2012-2016 vehicles. 75
Fed. Reg. at 25,490, Table IILF.1-2 [JA00503]."" Assuming the standards continue
through later model years, by 2050 the CO,e reductions will constitute a 22.8
percent reduction from the levels of CO,e estimated to be emitted from the U.S.
transportation sector without the rule, a 6 percent reduction of CO,e emitted from
all domestic activities over the same period without the rule, and a 0.8 percent
reduction of CO,e emitted from the entire world’s activities over the same period
without the standards. 75 Fed. Reg. at 25,489, Table III F.1-1 [JA00502]. EPA
further determined through modeling that the standards promulgated will

themselves result in measurable reductions in global atmospheric CO,

11 CO.,e is a metric that allows non-CO, greenhouse gases (such as
hydrofluorocarbons) to be expressed as an equivalent mass (i.e., corrected for
relative global warming potency) of CO, emissions. 75 Fed. Reg. at 25,399
[JA00412].
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concentrations, mean surface temperature, sea level rise, and ocean acidifying
effects. 75 Fed. Reg. at 25,496, Table IILF.3-1 [JA00509]."

EPA also projected that the standards will result in significant reductions in
emissions of many other air pollutants, due largely to refineries operating less due
to reductions in gasoline demand as a result of the rule. 75 Fed. Reg. at 25,507/2
[JA00520]. For example, EPA estimated that by 2030, the Rule would result in
reductions of 4,564 short tons of fine particulate matter, 27,443 short tons of sulfur
dioxide, 115,542 short tons of volatile organic compounds, and 21,763 tons of
nitrogen oxide. 75 Fed. Reg. at 25,497 (Table II1.G-1) [JA00510].

EPA further determined that beyond reducing greenhouse gases and other air
pollutants, the Vehicle Rule will provide significant benefits in the form of energy
security. The Rule will significantly reduce petroleum imports, thus reducing
financial and strategic risks caused by potential supply disruptions. 75 Fed. Reg. at

25,497, 25,531-34, Tables 111.G-1, I1I.H.8-1-2 [JA00510, JA00544-47].

12 Industry Petitioners refer to a NHTSA analysis of proposed CAFE standards.
See Ind. Br. 38 (citing NHTSA preamble discussion at 74 Fed. Reg. 49,744). But
the cited NHTSA analysis does not support Petitioners’ suggestion that vehicle
emission standards will have no climate change benefits with respect to natural
resources. In the passage cited, NHTSA listed a host of adverse effects on natural
resources related to climate change and concluded that there were “enormous
resource values at stake” that could be affected by its proposed CAFE standards, as
“small percentages of huge numbers can still yield substantial results.” 74 Fed.
Reg. 49,744/2 [JA00291].
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EPA quantitatively assessed the costs and benefits of the vehicle emission
standards, including increased vehicle costs, fuel savings, and the benefits
associated with reduced carbon dioxide emissions. 75 Fed. Reg. at 25,535-40
[JA00548-53], RIA Chapters 6-8 [JA00548-50]. EPA concluded that over the
lifetime of 2012-2016 model year vehicles, the standards’ net present value (i.e.,
benefits minus costs) is over $643 billion and maybe as much as $2 trillion. 75
Fed. Reg. at 25,535-37 & Table II1.H.10-3 [JAO1772]. In short, the record reflects
that the 2012-2016 light-duty model year vehicle emission standards will produce
meaningful and substantial reductions in greenhouse gas emissions along with
other air pollutants, will result in significant energy security benefits, and will be
highly cost-effective.

EPA certainly recognizes that climate change is a global phenomenon and
that no single greenhouse gas mitigation action, such as the Vehicle Rule, will, in
and of itself, eliminate climate change threats. RTC 5-390 [JAO1772]. However,
the vehicle standards at issue make a significant contribution towards addressing
the challenge by producing substantial reductions in greenhouse gas emissions
from a particularly large and important source of emissions. As the Supreme Court
recognized in Massachusetts, “Agencies, like legislatures, do not generally resolve

massive problems” like climate change “in one fell regulatory swoop.” 549 U.S. at
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524. They “instead whittle away at them over time.” Id. The Supreme Court
additionally emphasized that “reducing domestic automobile [greenhouse gas]
emissions is hardly a tentative step” towards addressing climate change, inasmuch
as “the United States transportation sector emits an enormous quantity of carbon
dioxide into the atmosphere.” Id. Thus, “[jJudged by any standard, U.S. motor-
vehicle emissions make a meaningful contribution to greenhouse gas
concentrations.” Id. at 525.

Furthermore, the substantial greenhouse gas reductions achieved by the
Vehicle Rule will hardly constitute the sole effort by this Nation to address climate
change. For example, as discussed above, EPA has been engaged in two additional
CAA Section 202 rulemakings, one addressing heavy-duty vehicles and one
addressing model year 2017-2025 light-duty vehicles, both of which can be
expected to lead to additional climate change benefits beyond those achieved by
the Vehicle Rule. 75 Fed. Reg. 74,152 (Nov. 30, 2010) [JAO1115]; 75 Fed. Reg.
62,739 (Oct. 13,2010) [JAO1114] . EPA has also commenced a rulemaking under
Section 111 of the Act, 42 U.S.C. § 7411, to set limits on greenhouse gas
emissions from new, modified, and existing fossil-fuel fired power plants — another

particularly important source of emissions. See 75 Fed. Reg. 82,392 (Dec. 30,
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2010) [JAO1116]. Implementation of automatic PSD permitting requirements will
achieve additional greenhouse gas reductions.
2. Section 202 Required EPA to Promulgate Greenhouse Gas
Emission Standards Regardless of the Degree of the Hazard
That May Be Ameliorated.

Regardless of the degree to which EPA’s Vehicle Rule will, in and of itself,
ameliorate global climate change, EPA had a clear obligation under Section 202 to
promulgate emission standards following its positive endangerment finding.
Section 202 does not spell out any minimum level of effectiveness for standards.
Section 202 instead directs EPA to set the standards at a level that is reasonable in
light of applicable compliance cost and technology considerations, 42 U.S.C.

§ 7521(a)(2).

Petitioners contend that, beyond a positive endangerment finding, EPA must
additionally make a determination that the endangerment is capable of being
“meaningfully mitigated” by particular standards prior to their promulgation. Ind.
Br. 35. But this argument amounts to nothing more than an effort to rewrite the
statute.

Further, Petitioners are not suggesting that, given the profound magnitude of

climate change threats, EPA should have set vehicle standards at some even more

stringent level so as to achieve even greater greenhouse gas reductions. Petitioners
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instead are contending that EPA should have thrown up its hands and declined to
promulgate any emission standards in view of the magnitude of the threat and the
inability to address it comprehensively through this single rule. But this position is
entirely at odds with the statutory text and with the fundamental purpose of the
CAA to protect public health and welfare. See 42 U.S.C. § 7401(b)(1). Moreover,
in Massachusetts the Supreme Court rejected the proposition that the effectiveness
(or lack thereof) of motor vehicle standards or other control measures could justify
a decision not to regulate emissions under Section 202. 549 U.S. at 533
(characterizing whether curtailing motor vehicle emissions would reflect an
“inefficient, piecemeal approach to address the climate change issue” as having
“nothing to do with whether greenhouse gas emissions contribute to climate
change”).

Unable to find any statutory text that supports their position that EPA could
have declined to promulgate standards, Industry Petitioners resort to relying on a
footnote in Ethyl Corp. v. EPA, 541 F.2d 1 (D.C. Cir. 1976), and construing that
footnote as establishing that any EPA Section 202 standards must “fruitfully”
attack a found endangerment. Ind. Br. 34. Ethyl does not establish any such

limitation.
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Ethyl generally addressed the scope of EPA’s separate authority under a
former version of CAA Section 211(¢)(1)(A), 42 U.S.C. § 7545(c)(1)(A), to
regulate fuel additives. The version of CAA Section 211(c)(1)(A) at issue in that
case provided that EPA “may” promulgate regulations that control fuel additives
for use in motor vehicles if such fuel additives “will endanger the public health or
welfare.” 541 F.2d at 11. Manufacturers of lead additives and refiners of gasoline
challenged EPA’s endangerment determination with respect to lead additives under
Section 211(c)(1)(A), and the Court upheld EPA’s determination. In the portion of
Ethyl specifically cited by Petitioners, this Court upheld EPA’s decision to consider
the cumulative impact of lead automobile emissions and other sources of
environmental lead in finding that lead additives “will endanger” the public health
or welfare. 541 F.3d at 31 & n.62. That discussion of EPA’s consideration of
cumulative impacts in making a Section 211 endangerment determination has no
bearing on the emission standards at issue here. EPA’s threshold Section 202
Endangerment Determination is not at issue in this case, and, as we discuss in our
brief in the Endangerment Finding case (see EPA Brief pages 30-34, 85-87), the
analysis in Ethyl supports EPA’s Endangerment Determination.

Further, Petitioners overlook important textual differences between Section

202 and former Section 211 with respect to the scope of EPA’s discretion to
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promulgate standards fol/lowing an endangerment determination. Unlike former
Section 211, Section 202 creates a two-step regulatory approach to regulation of
motor vehicle emissions, and provides that once EPA makes a determination that
motor vehicle emissions may reasonably be anticipated to cause or contribute to
pollution which may reasonably be anticipated to endanger public health or
welfare, EPA “shall” promulgate emission standards (emphasis added). Former
Section 211 did not contain a similar two-step regulatory approach and provided
only that EPA “may” regulate fuel additives that “will endanger” public health and
welfare (emphasis added). Accordingly, EPA had some discretion under the
version of Section 211 addressed in Ethyl to decline to regulate fuel additives
notwithstanding even a definitively positive endangerment determination. EPA
has no such discretion under Section 202.

Industry Petitioners’ citation (Ind. Br. at 34) to Small Refiner Lead Phase-
Down Task Force v. EPA, 705 F.2d 506 (D.C. Cir. 1983), is likewise unavailing.
In Small Refiner, this Court upheld an EPA regulation setting Section 211 lead-
content limits for leaded gasoline produced by small refiners. In so doing, this
Court addressed the level of justification required to set one numerical standard
level as opposed to another. This Court noted that EPA’s choice of a particular

numerical level is entitled to deference and should be upheld so long as it is
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“within a zone of reasonableness.” 705 F.2d at 525 (quotations omitted). Here, the
particular emission standard level set by the Vehicle Rule falls within the zone of
reasonableness and indeed is uncontested by anyone. Petitioners do not identify
any different numerical standard level that they believe should have been set
applying the applicable Section 202(a)(2) criteria. Indeed, they make clear that
they believe NHTSA'’s fuel economy standards should be left in place, and those
standards are premised on essentially the same technologies, cost-effectiveness,
and compliance time frames as EPA’s standards. Rather, Petitioners contend that
EPA should have declined to promulgate any Section 202 greenhouse gas emission
standards at all -- a position that cannot be reconciled with the statutory text or
with the ultimate purpose of the statute to protect public health and welfare."
3. EPA Cannot Decline to Promulgate Vehicle Emission
Standards Based on NHTSA'’s Separate Authority to Set
Fuel Economy Standards.

Petitioners’ related argument — that EPA should have declined to regulate

greenhouse gas emissions from motor vehicles in view of NHTSA'’s separate

13 The two cases cited by Industry Petitioners at page 38 of their brief
addressing EPA’s implementation of the interstate pollutant transport provisions of
CAA Title I are readily distinguishable. Those cases addressed different language
in CAA Section 110 relating to transboundary air pollution and upheld EPA
determinations concerning whether transboundary pollution at issue in those cases
would “prevent attainment or maintenance of any . . . national ambient air quality
standard in [any other State].” See Connecticut v. EPA, 696 F.2d 147, 156, 163-65
(2d Cir. 1982).
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statutory authority under EPCA to set fuel economy standards — similarly is
profoundly flawed. Ind. Br. at 33, 35-36; State Br. at 17. Indeed, this position has
already been specifically considered and rejected by the Supreme Court in
Massachusetts. EPA contended in Massachusetts, just as Petitioners now contend,
that the Agency could properly decline to promulgate any greenhouse gas
regulation under Section 202 in view of NHTSA'’s separate authority to adopt fuel
economy standards under EPCA. The Supreme Court considered and squarely
rejected this position, explaining:

[TThat [NHTSA] sets mileage standards in no way

licenses EPA to shirk its environmental responsibilities.

EPA has been charged with protecting the public’s

“health” and “welfare,” 42 U.S.C. § 7521(a)(1), a

statutory obligation wholly independent of [NHTSA’s]

mandate to promote energy efficiency . . . . The two

obligations may overlap, but there is no reason to think

the two agencies cannot both administer their obligations

and yet avoid inconsistency.
549 U.S. at 532 (emphasis added).

Thus, the Supreme Court has already considered the fact that EPA’s

authority to regulate mobile sources under CAA Section 202 overlaps with
NHTSA'’s authority to regulate fuel economy under EPCA, and it has made clear

that notwithstanding this overlap, EPA has a “wholly independent” obligation to

promulgate vehicle emission standards for greenhouse gases if such emissions

57



USCA Case #10-1092  Document #1344128  Filed: 11/28/2011  Page 71 of 171

cause or contribute to air pollution that may reasonably be anticipated to endanger
public health or welfare. Tellingly, Industry Petitioners do not even acknowledge,
much less purport to distinguish, this controlling portion of the Supreme Court’s
decision in Massachusetts.

Although not material to the disposition of Petitioners’ argument, EPA
explained the benefits achieved by issuing greenhouse gas emission standards
together with NHTSA CAFE standards. First, in the absence of EPA’s greenhouse
gas standards, California would not have offered the alternative compliance option
to automakers, so the substantial benefits of harmonized federal and state standards
would have been lost. See discussion, supra, at 38-40. In addition, EPA’s Vehicle
Rule will achieve significant greenhouse gas reductions beyond the reductions that
would have been achieved solely through the CAFE standards. 75 Fed. Reg. at
25,402, 25,490, Table II1.F.1-2, 25,636, Table IV.G.1-4 [JA00415, JA00503,
JA00649].

Industry Petitioners ignore important differences between EPA’s greenhouse
gas standards and NHTSA’s CAFE standards arising from the differences in the
two agencies’ respective authorities under the CAA and EPCA. One important
difference is that EPA’s greenhouse gas standards encompass reductions in

greenhouse gases that can be achieved by improved fuel efficiency through air-
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conditioning system improvements and reductions in greenhouse gas emissions
attributable to air conditioning leakage. The 2012-2016 CAFE standards do not
address these effects of vehicle air conditioners. 75 Fed. Reg. at 25,327/2
[JA00340]. EPA’s standards under section 202(a) also control emissions of the
potent greenhouse gases methane and nitrous oxide, comprising (along with
hydrofluorocarbons) approximately five to eight percent of vehicle greenhouse gas
emissions that are not CO,, which NHTSA had no statutory authority to address
under EPCA since they are not directly related to fuel economy. 74 Fed. Reg. at
49,458-59 [JA00005-6].

Another important difference is that various compliance flexibilities
permitted by the CAA (among them certain credit generating and trading
mechanisms) afforded EPA the opportunity to promulgate more stringent standards
with lower overall compliance costs than would have been possible under EPCA
alone. 75 Fed. Reg. at 25,339 and 25,331, n.24 [JA00352, JA00344]; 74 Fed. Reg.
at 49,465 [JA00012]. See also 49 U.S.C. § 32902(h), 49 U.S.C. § 32903(g)
(NHTSA may allow averaging, banking and trading flexibilities but there are
statutory limits on a manufacturer’s ability to transfer credits between car and truck
fleets, and NHTSA is prohibited from considering such averaging, banking and

trading flexibilities when setting the standard). The CAA also allows EPA to
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consider and incentivize the most advanced technologies in setting future vehicle
standards, such as electric vehicles. By contrast, NHTSA is statutorily prohibited
from considering the fuel economy benefits of electric vehicles and other dedicated
alternative fuel vehicles when setting CAFE standards. 49 U.S.C. § 32902(h)(1).

Also significant is the fact that manufacturers may opt to pay a civil penalty
in lieu of actually meeting CAFE standards, but they cannot pay a fine to avoid
complying with EPA’s greenhouse gas emission standards. 75 Fed. Reg. at 25,331,
n.24; 25,342 [JA00344, JA00355]. Some manufacturers have traditionally paid
CAFE penalties instead of complying with the CAFE standards. 75 Fed. Reg. at
25,414/3, 25,666/2-3 [JA00427, JA00679].

The upshot of all the differences in the two programs is that EPA’s vehicle
greenhouse gas emission standards are projected to result in 47 percent greater
greenhouse gas reductions over the lives of model year 2012-2016 vehicles than
projected under the CAFE standards alone. Specifically, EPA’s standards are
projected to avoid the emission of 962 million metric tons of carbon dioxide over
the lives of model year 2012-2016 vehicles, whereas CAFE standards are projected
to avoid the emission of 655 million metric tons. 75 Fed. Reg. at 25,490, Table
HI.F.1-2 [JA00503]; 75 Fed. Reg. at 25,636, Table IV.G.1-4 [JA00649]. If the

greenhouse gas standards were to be achieved by manufacturers through fuel
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efficiency improvements alone, then they would result in an average fuel
efficiency of 35.5 miles per gallon for model year 2016, compared to the 32.7
miles per gallon estimated achieved levels for the CAFE program. 75 Fed. Reg. at
25,330-31, Table L.B. 2-2 [JA00343-44]."*

In any event, EPA had a nondiscretionary obligation to promulgate
greenhouse gas standards for light-duty vehicles following its Endangerment
Finding, and EPA was not free to “shirk” this obligation based on NHTSA'’s
separate legal authority to establish fuel economy standards. Massachusetts, 549
U.S. at 532. Just as NHTSA could not refuse to promulgate EPCA fuel economy
standards based on EPA’s CAA authority to issue greenhouse gas standards, EPA
could not refuse to promulgate greenhouse gas emission standards based on
NHTSA'’s EPCA authority. See Ind. Br. at 36 (conceding that “NHTSA had no
option . . . but to issue new fuel-economy standards” but then failing to concede the
similarly nondiscretionary nature of EPA’s obligations). EPA did, however,

carefully coordinate with NHTSA in promulgating standards so that the agencies’

14 EPA recognizes that manufacturers are likely to achieve some of the
additional reductions in greenhouse gases by reducing leakage of
hydrofluorocarbons from air conditioners, rather than by increasing the vehicles’
fuel efficiency, but the EPA standards will nonetheless result in substantial fuel
efficiency improvements compared to the CAFE program. EPA’s program, over
the lives of model- year 2012-2016 vehicles is estimated to save approximately
77.7 billion gallons of fuel, whereas CAFE standards are projected to save 61
billion gallons. 75 Fed. Reg. at 25,490 Table III.F.1-2 [JA00503]; 75 Fed. Reg. at
25,636, Table IV.G.1-3 [JA00649].
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two sets of standards are consistent, and so that automakers could meet both
NHTSA and EPA requirements with a single national vehicle fleet, greatly
simplifying the industry’s technology, investment and compliance strategies. 75
Fed. Reg. at 25,329 [JA00342].

II.  Petitioners’ Challenges to EPA’s Endangerment Finding and Actions
Concerning Stationary Sources Are Not Properly Raised in This Case.

The remainder of Petitioners’ arguments are devoted to challenges to other
EPA actions beyond EPA’s Vehicle Rule. State Br. at 19-20, Ind. Br. at 25-32.
These claims are not properly raised in this case, and must instead be pursued in
the appropriate cases challenging the actions at issue.

A.  Challenges to EPA’s Endangerment Finding Are Not Properly
Brought in This Case.

First, State Petitioners contend that EPA did not make a proper
endangerment finding and that, therefore, the Vehicle Rule is invalid. State Br. at
19-20. Although we agree that EPA’s Vehicle Rule is dependent upon the validity
of EPA’s separate Endangerment Finding, challenges to the substance of that
finding are not properly brought in the instant case, which solely addresses the
Vehicle Rule. For the reasons set forth in our brief in Case No. 09-1322, EPA’s
Endangerment Finding is premised on a sound and appropriate construction of the

CAA and a wealth of scientific information compellingly supports that Finding.
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B. Challenges to EPA’s Actions Concerning the PSD Program Are
Not Properly Brought in This Case.

Next, Industry Petitioners expend a full seven pages of their brief contesting
EPA actions or interpretations concerning the statutory PSD program. Ind. Br. at
25-32. To the extent Petitioners are challenging whether PSD requirements
should, in general, be automatically triggered by emissions of any pollutant subject
to regulation under the Act, that challenge contests the requirements of the statute
itself and EPA’s long-standing regulations enacted pursuant to those statutory
provisions; accordingly, these claims can only be raised, if at all, in the context of
Petitioners’ “grounds arising after” challenge to EPA’s PSD regulations in No. 10-
1167. To the extent Petitioners are challenging precisely when this automatic
triggering effect occurred, that claim may only be raised in No. 10-1073, the
consolidated challenge to the Timing Decision and Tailoring Rule.

C. The Administrative Records Associated With Distinct EPA
Actions under the CAA Are Not Interchangeable

Finally, we note that Industry Petitioners repeatedly endeavor in their brief
to have the Court rely upon extra-record materials from EPA’s separate actions
concerning implementation of the PSD program (see Ind. Br. at 5, 8, 15, 16, 18, 20,

23,26, 31). Petitioners overlook that the CAA’s judicial review provision limits
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the record for judicial review in this case “exclusively” to the Vehicle Rule’s
administrative record. 42 U.S.C. § 7607(d)(7)(A). Making matters worse,
Industry Petitioners often do not clarify for the Court when they are citing to a
different administrative action and record, thereby creating the misleading
impression that EPA made determinations or characterizations in connection with
EPA’s promulgation of the Vehicle Rule that EPA did not, in fact, make. See, e.g.,
Ind. Br. at 8, 15, 16, 18, 26 (citing to either the Tailoring Rule or Timing Decision
but implying cited findings were made by EPA in connection with promulgation of
the Vehicle Rule). Petitioners’ reliance on extra-record materials is clearly
impermissible under the applicable CAA judicial review provision, but even
should any of these extra-record materials be considered, Petitioners have

identified nothing therein that undermines the Vehicle Rule.
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CONCLUSION
For the foregoing reasons, the petitions for review should be denied.
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Encyclopedias
59 Am. Jur. 2d Parties § 40.

61B Am. Jur. 2d Pollution Control § 680.
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Texts and Treatises

Business and Commercial Litigation in Federal Courts § 80.8 (Robert L. Haig ed.)

(West Group & ABA 1998).

2 Fed. Proc. L Ed Administrative Procedure § 2:33. »
11 Fed. Proc. L Ed Environmental Protection §§ 32:384, 32:388, 32:628, 32:745,
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WESTLAW ELECTRONIC RESEARCH' ‘
See WESTLAW guide following the Explanation -pages of this volume.

Notes of Decisions

Control requirements 1

1. Control requirements

Massachusetts regulation that applied
to ventilation systems did not come with-
in Clean Air Act amendments’ savings
clause that sought to forbid states from
softening preamendment control require-
ments in areas that had not attained na-
tional air quality standard for pollutant,
even assuming savings clause would pre-
vent weakening of state implementation
plan, absent showing that previous regu:
lations appliéd to such systemns. Sierra

SUBCHAPTER II—EMISSION STANDARDS'
_ FOR MOVING SOURCES '
Part A—Motror VeHICLE EMIssioN AND FUEL STANDARDS
CROSS REFERENCES

Inclusion of new urban buses as defined under this subchapter in fleet require
ment program for purposes. of use of replacement and alternative fuels, s¢

42 USCA § 13257.

§ 7521. Emission standards for new motor vehicles or nev
motor vehicle engines
(a) Authority of Administrator to prescribe by regulation
Except as otherwise provided in subsection (b) of this section—

(1) The Administrator shall by regulation prescribe (and fr )
time to time revise) in accordance with the provisions of th
172

LIBRARY REFERENCES

9 Fed. Proc. Forms L Ed Environmental Protection §§ 29:86, 29:91, 29:92.

Document #1344128

PUBLIC HEALTH AND WELFARE Ch. 85

Club v. Larson, C.A.l (Mass.) 1993, 2
F.3d 462.

City’s commitment to implement miti
gating - circumnstances or attainment of
carbon monoxide quality standards, un
der revised state implementation plan,.
constituted “control requirement” unde
Clean Air Act which remained continuin,
obligation, even though attainment dat
was extended by amendment to Act itsell
Coalition Against Columbus Center v
City of New York, CA.2 (N.Y.) 1992, 96
F.2d 764.

Filed: 11/28/2011
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section, standards applicable to the emission of any air pollutant
from any class or classes of new motor vehicles or new motor
i .. vehicle engines, which in his judgment cause, or contribute to,
b | . air pollution which may reasonably be anticipated to endanger
; .. public health or welfare. Such standards shall be applicable to
such vehicles and engines for their useful life (as determined-
under subsection (d) of this section, relating.to useful life of
; “vehicles for purposes of certification), whether such véhicles and
E " engines are designed as complete systems or incorporate devices
i " to prevent or control such pollution.

... (2) Any regulation prescribed under paragraph (1) of this
" " subsection (and any revision thereof) shall take effect after such
period as the Administrator finds necessary to permit the devel-
opment and application of the requisite technology, giving ap-
“ propriate consideration to the cost of compliance within such

- period. : 1
: (3)(A) In general :
(i) Unless the standard is changed as provided in subpara-
. graph (B), regulations under paragraph (1) of this subsection
\ ;1 applicable to emissions of hydrocarbons, carbon monoxide, ox- q
ides of nitrogen, and particulate matter. from classes or catego- . |
. ries of heavy-duty vehicles or engines manufactured during or
.after model year 1983 shall contain standards which reflect the 5
. greatest degree .of emission reduction achievable through the
..:application of technology which the Administrator determines
r.-will be available for the model year to which such standards
apply, giving appropriate consideration to cost, energy, and
safety factors associated with the application of such technology.

(ii) In establishing classes or categories of vehicles or engines i
for purposes of regulations under this paragraph, the Adminis-
. trator may base such classes or categories on gross vehicle
. weight, horsepower, type of fuel used, or other appropriate
. factors.

. .(B) Revised standards for heavy duty trucks

© (i) On the basis of information available to the Administrator
(" concerning the effects of air pollutants emitted from heavy-duty
i vehicles or engines and from other sources . of mobile source
"“related pollutants on the public health and welfare, and taking
i’ costs into account, the Administrator may promulgate regula-
tions under paragraph (1) of this subsection revising any stan-
i.dard promulgated under, or before the date of, the enactment of
the Clean Air Act Amendments of 1990 (or previously revised
~under this subparagraph) and applicable to classes or categories
of heavy-duty vehicles or engines.
173
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(b) Declaration

The purposes of this subchapter are—
- (1) to protect and enhance the quality of the Nation’s a
resources so as to promote the public health and welfare and the
productive capacity of its population;
(2) to initiate and accelerate a national research. and develop-
ment program to achieve the preventlon and control of a1
pollution;
(3) to provide technical and financial assistance to State and
local govemments in connection with the development and ex
cution of their air pollution preventlon and control program
and i'

"~ (4) to encourage and assist the development and operation o
. reglonal air pollution prevention and control programs.

(e) Pollutlon preventlon

A primary goal .of this chapter is to encourage or otherwise
promote reasonable Federal, State, and local governmental action
consistent with the provisions of this chapter, for pollution prevé
tion.
(July 14, 1955, c. 360, Title I, § 101, formerly§ 1, as added Dec. 17, 196
Pub.L. 88-206, § 1, 77 Stat. 392, and renumbered § 101 and amended-O
20, 1965, Pub.L. 89-272, Title 1, § 101(2), (3), 79 Stat. 992; Nov. 21, 196
Pub.L. 90-148, § 2, 81 Stat. 485; Nov. 15, 1990, Pub.L. 101-549, T'l'
§ 108(k), 104 Stat: 2468)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1963 Acts. House Report No. 508 and
Conference Report No. 1003, see 1963
U.S. Code Cong. and Adm. News, p.
1260.

71965 Acts. House Report No. 899, see
1965 U.S. Code Cong. and Adm. News, p.
3608

1967 Acts House Report No. 728 and
Conference Report No. 916, see 1967
U.S. Code Cong. and Adm. News, p.
1938.. |

1990 Acts. Senate Report No. 101-228,
House Conference Report No. 101-952,
and Statement by President, see 1990
U.S. Code Cong. and Adm. News, p.
3385.

- Codifications

Section was formerly classified to sec-
tion 1857 of this title.

380

Amendmeénts

1990 Amendments Subsec. A
Pub.L. 101-549, § 108(k)(1), insert
parenthetical reference to the reducti
or elimination, through any measures,
the amount of pollutants produced or.
ated at the source.

Subsec. (b)(4). Pub. L 1
§ 108(k)(2), substituted “air pollut
prevéntion and control” for “air pollutl
control”. $

Subsec. (c). Publ. . 101 5
& 108(k)(3), added subsec. (c).

1967 Amendments. Subsec.
Pub.L. 90-148 inserted “‘and enhance’
quality of” following “to protect”.

1965 Amendments. Subsec.
Pub.L. 89-272, substituted “this title
“this Act,” which for purposes of co
cation has been changed to “this $
chapter”’.
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. Note 116

utility company to raise before a court its
claims of economic and technological im-
possibility, Supreme Court could not re-
solve electric utility’s contention that due
process clause of the U.S.CA. Const.
Amend. 5 demanded that at some time it

be afforded opportunity to raise before a

§ 7411. standards of performance for new stationary sourc

(a) Definitions

For purposes of this section:

" (1) The term “standard of performance’” means a standard.’i' ,&
emissions of air pollutants which reflects the degree of emissio
limitation achievable through the application of the best sys
of emission reduction which (taking into account the cos
achieving such reduction and any nonair quality health
‘environmental impact and energy requirements) the Admini
tor determines has been adequately demonstrated.

- (2) The term “new source” means any stationary soutce,,
construction or modification of which is commenced after:
publication of regulations (or, if earlier, proposed regulation
prescribing a standard of performance under this section whit
~will be appllcable to such source.

" (3) The term ‘‘stationary source” means any building, st
ture, facility, or installation which emits or may emit any
pollutant. Nothjng in subchapter I of this chapter relatin
nonroad engines shall be construed to apply to statlonary inte

nal combustion engines.

\ (4) The term “modification” means any physical change
* change in the method of operation of, a stationary source whi
increases the amount of any air pollutant emitted by such so;
or which results in the emission of any air pollutant not

-~ ously emitted.

5) The term ‘‘owner or operator’ means any person-
P =
owns, leases, operates, controls, or supervises a statiof

source.

" (6) The term ex1st1ng source’’ means any statlonary SO

other than a new source.

(7). The term “technological system of continuous emis

reduction” means—

any source which is inherently low-polluting or non

ing, or

512

PUBLIC HEALTH AND WELFARE Ch.

. S.Ct. 189,429 U.S. 873, 50 L.Ed.2d

Document #1344128

court its claims of economic and teck
logical impossibility. Union Elec. C
E.P.A, U.S.1976, 96 S.Ct. 2518, 42
246, 49 L.Ed.2d 474, reliearing de

Environmental Law &= 683

Filed: 11/28/2011
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9 Fed. Proc. Forms L Ed Environmental Protection §§ 29:86, 29:91, 29:92.

“Not in my state’s Indian reservation”—A legislative fix to close an environmental,
law loophole. 47 Vand.L.Rev. 1863 (1994).
Redesignating tribal trust land under section 164(c) of the Clean Air Act. Ann

Juliano, 35 Tulsa L.J. 37 (1999).

Treating tribes as states under federal statutes in the environmental arena: Where
laws of nature and natural law collide. Richard A, Monette, 21 Vi.L.Rev.

111 (1996).

Texts and Treatises

‘Business and‘Conunefcial'Liti;gation in Federal Courts § 80.8 (Robert L. Haig ed.)

(West Group & ABA 1998).

2 Fed. Proc. L Ed Administrative Procedure § 2:33.

(1 Fed. Proc.’L Ed Environmental Protection §§ 32:281, 32:356, 32:384, 32:388, -

32:628, 32:745, 32:764.

WESTLAW ELECTRONIC RESEARCH
See WESTLAW guide following the Explanation pages of this volume.

~Notes of Decisions

Persons entitled to maintain action 5)
Prerequisites 1

1. Prerequisites

‘Environmental  Protection  Agency
(EPA) reasonably interpreted Clean Air
Act (CAA) to impose relatively low thresh-
old in requiring that there be: “satisfacto-
Ty description and. analysis”. before EPA
could approve redesignation of Indian
{and as non-Federal ““Class I" area under
program for prevention of significant de-

terioration (PSD), particularly in light of .

CAA’s failure to assign any weight or pri-
ority to individual effects of redesignation
to be analyzed by Tribe. Administrator,
State of Ariz. v. U.S.E.P.A,, C.A.9 1998,
{51 F.3d 1205, opinion amended on deni-
al of rehearing 170 F.3d 870. Environ-
mental Law & 264 -

Under amendments to this chapter re-
quiring that federal land manager consult

with -appropriate states before making a

recommendation as to changes in air
quality designations of federal lands, fed-
eral recommendation is not a prerequi-
site to redesignation by the states, and
states can act independently of and in-
consistent with federal land manager’s
recommendation. Kerr-McGee Chemical

_Corp. v. U.S. Dept. of Interior, C.A.9

(Cal.) 1983, 709 F.2d 597.

2. Persons entitled to maintain action
Recommendation by Department of In-
terior that state redesignate air quality
designation of féderal lands within state
did not cause injury to  corporation,

‘which had pending a permit application
.to expand a chemical processing plant

near the boundary of the federal lands,
sufficient to give the corporation standing
to challenge Department’s recommenda-
tion, and.corporation’s claim was not
ripe for decision. Kerr-McGee Chemical
Corp. v. US. Dept. of Interior, C.A.9
(Cal.) 1983, 709 F.2d 597. )

§ 7475. Preconstruction requirements

(a) Major emitting facilities on which construction is commenced
No major emitting facility on which construction is commenced
after August 7, 1977, may be constructed in any area to which this

part applies unless—

(1) a permit has been issued for such proposed facility in
accordance with this part setting forth emission limitations for
such facility which conform to the requirements of this part;

23
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(2) the proposed permit has been subject to a review in
accordance with this section, the required analysis has been
conducted in accordance with regulations promulgated by the
- Administrator, and a public hearing has been held with opportu-
nity for interested persons including representatives of the Ad-
ministrator to appear and submit wriften or oral presentations
on the air quality impact of such source, alternatives thereto,
control technology requirements, and other approprlate consid-
erations;

(3) the owner or operator of such facility demonstrates, as
required pursuant to section 7410(j) of this title, that emissions
from construction or operation of such facility will not cause, or
contribute to, air pollution in excess of any (A) maximum allow-
able increase or maximum allowable concentration for any pol-
lutant in any area to which this part applies more than one time
per year, (B) national ambient air quality standard in any air
quality control region, or (C) any other applicable emission
standard .or standard of performance under this chapter;

-(4) the proposed facility is subject to the best available control 3§
technology for each pollutant subject to regulation under this = {§
chapter emitted from, or which results from, such facility; b |

(5) the provisions of subsection (d) of this section with respect  §
to protection of class I areas have been complied with for such
facility; :

(6) there has been an analysxs of any air quality impacts
projected for the area as a result of growth assomated with such 2§
facility;

~(7) the person who owns or operates, or proposes to own or
operate, a major emitting facility for which a permit is required
under this part agrees to conduct such monitoring as may be
‘necessary to determine the effect which emissions from any such
facility may have, or is having, on air quality in any area which
may be affected by emissions from such source; and

(8) in the case of a source which proposes to construct in a
class III area, emissions from which would cause or contribute
to exceeding the maximum allowable increments applicable in a
class II area and where no standard under section 7411 of this
title has been promulgated subsequent to August 7, 1977, for
such source category, the Administrator has approved the deter- .
mination of best available technology as set forth in the permit.

e e e . 1
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(b) Exception
The demonstration pertaining to maximum allowable increases
required under subsection (a)(3) of this section shall not apply to

maximum allowable increases for class II areas in the case of an
24
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HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1977 Acts. House Report No. 95-294
and House Conference Report No.
95-564, see 1977 U.S. Code Cong. and
Adm. News, p. 1077.

House Report No. 95-338, see 1977
U.S. Code Cong and Adm News, p.
3648.

Amendments
1977 Amendments. Subsec. (b).
Pub.L. 95-190 substituted “(in accor-

dance with the definition of commenced
in section 7479(2) of this title)” for “i
accordance with this definition”.

Effective and Applicability Provisions

1977 Acts. Section effective Aug. 7,
1977, except as otherwise -expressly pro-
vided, see section 406(d) of Pub.L. 95-95,
set out as a note under sectlon 7401 of
this title.

LIBRARY REFERENCES
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Forms

J

9 Fed. Proc. Forms L Ed Env1ronmental Protection §§ 29:86, 29:91, 29 92.

Texts and Treatises

Business and Commercial ngatlon in Federal Courts § 80.8 (Robert L. Haig ed.)

(West Group & ABA 1998).

.2 Fed. Proc. L Ed Admiriistrative Procedure § 2:33. _
11 Fed. Proc. L Ed Environmental Protection §§ 32:281, 32:384, 32:388, 32:628,

32:745, 32:764.

WESTLAW ELECTRONIC RESEARCH
See WESTLAW guide following the Explanation pages of this volume.

Notes of Decisions

Prevention of significant deterioration
-1

1. Prevention of significant deteriora-
tion
Interpretive rule by ‘which Agency in-
corporated into its regulations the imme-
diately effective PSD (prevention of sig-

§ 7479. Definitions

For purposes of this part—

nificant -deterioration) requirements [

identified in subsec. (b) of this section
was not plainly erroneous or inconsis-

tent with this section. Citizens to Save
Spencer County v. U. S. Environmental |

Protection Agency, C.A.D.C.1979, 600

F.2d 844, 195 U.S.App.D.C. 30. Envi-

ronmental Law & 254

(1) The term “‘major emitting facility” means any of the fol-

lowing stationary sources of air pollutants which emit, or have

e

o3 B g

the potential to emit, one hundred tons per year or more of any
air pollutant from the following types of stationary sources:
fossil-fuel fired steam electric plants of more than two hundred
and fifty million British thermal units per hour heat input, coal & £

38 . ig
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cleaning plants (thermal dryers), kraft pulp mills, Portland Ce-
ment plants, primary zinc smelters, iron and steel mill plants,

" primary aluminum ore reduction plants, primary copper smelt-

ers, municipal incinerators capable of charging more than fifty
tons of refuse per day, hydrofluoric,  sulfuric, and nitric acid
plants, petroleum refineries, lime plants, phosphate rock pro-
cessing plants, coke oven batteries, sulfur recovery plants, car-
bon black plants (furnace process), primary lead smelters, fuel

- conversion plants, sintering plants, secondary metal production

facilities, chemical process plants, fossil-fuel boilers of more than
two hundred and fifty million British thermal units per hour heat
input, petroleum storage and transfer facilities with a capacity
exceeding three hundred thousand barrels, taconite ore process-
ing facilities, glass fiber processing plants, charcoal production
facilities. Such term also includes any other source with the
potential to emit two hundred and fifty tons per year or more of
any air pollutant. This term shall not include new or modified
facilities which are nonprofit health or education institutions
which have been exempted by the State.

(2)(A) The term “commenced” as applied to construction of a
major emitting facility means that the owner or operator has

. obtained all necessary preconstruction approvals or permits re-
_ quired by Federal, State, or local air pollution emissions and air
.. quality laws or regulations and either has (i) begun, or caused to

begin, a continuous program of physical on-site construction of

" the facility or (ii) entered into binding agreements or contractual

obligations, which cannot be canceled or modified without sub-
stantial loss to the owner or operator, to undertake a program of

"' construction of the facility to be completed within a reasonable

time. :

(B) The term “necessary preconstruction approvals or per-
mits”” means those permits or approvals, required by the permit-
ting authority as a precondition to undertaking any activity

‘under clauses (i) or (ii) of subparagraph (A) of this paragraph.

(C) The term ‘“‘construction” when used in connection with

.. any source or facility, includes the modification (as defined in
- section 7411(a) of this title) of any source or facility.

(3) The term “best available control technology” means an

" emission limitation based on the maximum degree of reduction
of each pollutant subject to regulation under this chapter emitted

from or which results from any major emitting facility, which the
permitting authority, on a case-by-case basis, taking into account

_energy, environmental, and economic impacts and other costs,

determines is achievable for such facility through application of
production processes and available methods, systems, and tech-
39
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niques, including fuel cleaning, clean fuels, or treatment or
innovative fuel combustion techniques for control of each such
pollutant. In no event shall application of “best available con-
trol technology” result in emissions of any pollutants which will
exceed the emissions allowed by any applicable standard estab-
lished pursuant to section 7411 or 7412 of this title. Emissions
from any source utilizing clean fuels, or. any other means, to
comply with this paragraph shall not be allowed to increase
above levels that would have been required under this paragraph

" as it existed prior to November 15, 1990. ;
(4) The term ‘baseline concentration” means, with respect to

a pollut_ant, the ambient. concentration I_evebls which exist at the
time of the first application for a permit in an area subject to’this
part, based on air quality data available in the Environmental
Protection Agency or 2 State air pollution control agency and on |
 such monitoring data as the permit applicant is required to
" submit. Such ambient concentration levels shall take into ac-
¢otint all projected emissions in, or which may affect, such area ¥
from any major emitting facility on which .construction com- 3
menced prior to January 6, 1975, but which has not begun §
operation by the date of the baseline air quality concentration §§
determination. Emissions of sulfur oxides and particulaté¢ mat- §}
‘ter from any major emitting facility on which construction com- §
menced after Jaruary 6, 1975, shall not be included in the §
baseline and shall be counted against the maximum allowable §&
increases in pollutant concentrations established under this part. 8
(July 14, 1955, c. 360, Title 1, § 169, as added Aug. 7, 1977, Pub.L. 95-95, |
Title I, § 127(a), 91 Stat. 740, and amended Nov. 16, 1977, Pub.L. 95-190, |
§ 14(a)(54), 91 Stat. 1402; Nov. 15, 1990, Pub.L. 101-549, Title III, ¢
& 305(b), Title IV, § 403(d), 104 Stat. 2583, 2631.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1977 Acts. House Report No. 95-294
and  House Conference Report No.
95-564, see 1977 U.S. Code Cong. and
Adm. News, p. 1077. :

House Report No. 95-338, see 1977
U.S. Code Cong. and Adm. News, p.
3648. g

- 1990 Acts. Senate Report No. 101-228,
House Conference Report No. 101-952,
and Statement by President, see 1990
U.S. Code Cong. and Adm. News, p.
3385. - '

Amendments
1990 Amendments. Par. (1). Pub.L.
101-549, § 305(b), struck out “two hun-

“dred and” after “municipal incinerators |

capable of charging more than”.

par. (3). Pub.L. 101-549, § 403(d), di-
rected the insertion of ., clean fuels,” :

after “including fuel cleaning,”, which
was executed by making the insertion af

ter “including fuel cleaning” to reflect Sff-
‘the probable intent of Congress; and in- G
serted at end “Emissions from any source :§

utilizing clean fuels, or any other means,
~ to comply with this paragraph shall not |
be allowed to increase above levels that

would have been required under this

paragraph as it existed prior to enact- E
ment of the Clean Air Act Amendments of 2§

- 1990." _ "
40
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Limitations on Congressional power to establish interstate mechanisms of gover-
nance: The unconstitutionality of the ozone transport region created under
section 184 of the Clean Air Act.

The application and adequacy of the Clean Air Act in addressing interstate ozone
transport. Karl James Simon, 5 Envtl. Law. 129 (1998).

Texts and Treatises

2 Fed. Proc. L Ed Administrative Procedure § 2:33.
11 Fed. Proc. L Ed Environmental Protection §§ 32:244, 32:250, 32:369, 32:384,
32:388, 32:626 to 32:628, 32:745, 32:764.
WESTLAW ELECTRONIC RESEARCH
See WESTLAW guide following the Explanation pages of this volume.

Notes of Decisions
-ment of ozone levels; although CAA re-

Generally 1

1. Generally

Clean Air Act (CAA) did not require
Environmental Protection Agency (EPA)
to establish transport commission before
calling for revision of upwind states’ im-
plementation plans (SIPs) to reduce

transported nitrogen oxide (NO,) in order -
to mitigate downwind states’ nonattdin--

PUBLIC HEALTH AND WELFARE Ch. 85 -

11 J.L. & Pol. 381 (1995).

.Document #1344128 = Filed: 11/28/2011

quired EPA to establish transport com-
mission if it exercised its discretion to
create interstate air pollution transport
region, CAA did not require EPA to estab-
lish commission if EPA chose not to cre-
ate transport region. Michigan v. U.S.
E.P.A., C.A.D.C.2000, 213 F.3d 663, 341
U.S.App.D.C. 306. Eavirommmatd Law
o= 290 - d
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§ 7507. New motor vehicle emission standards in nonattain-
ment areas

Notwithstanding section 7543(a) of this tltle, any State which has
plan provisions approved under this part may adopt and enforce for
any model year standards relating to control of emissions from new
motor vehicles or new motor vehicle engines and take such other
actions as are referred to in section 7543(a) of this title respectlng
such vehicles if—

‘(1) such standards are identical to the California standards for
which a waiver has been granted for such medel year, and

(2) California and such State adopt such standards at least
two years before commencement of such model year (as deter-
mined by regulations of the Administrator).

Nothing in this section or in subchapter II of this chapter shall be
construed as authorizing any such State to prohibit or limit, directly
or indirectly, the manufacture or sale of a new motor vehicle or
motor vehicle engine that is certified in California as meeting Califor-
nia standards, or to take any action of any kind to create, or have the
effect of creating, a motor vehicle or motor vehicle engine different
than a motor vehicle or engine certified in California under Califor-
nia standards (a “third vehicle””) or otherwise create such a “thi-rd
vehicle”.

(July 14, 1955, c. 360, Title I, § 177, as added Aug. 7, 1977, Pub.L. 95—95

Title I, § 129(b) 91 Stat. 750, and amended Nov. 15, 1990, Pub.L. 101-549,
Title I, § 232, 104 Stat. 2529)
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sale or manufacture of new vehicles or
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and from taking any actions where the
tgffect of those actions would be to create
a “thlrd vehicle”".

DO 4 O U . O

AIR POLLUTION PREVENTION

snpines that have been certified in Cali- .

42 § 7507

B HISTORICAL AND STATUTORY NOTES

Effective and Applicability Provisions
1990 Acts. Amendment by Pub.L.
101-549 effective Nov. 15, 1990, except

" as otherwise provided, see section 711(b)

of Pub.L. 101-549, set out as a note un-
der section 7401 of this title.

1977 Acts. Section effective Aug. 7,
1977, except as otherwise expressly pro-
vided, see section 406(d) of Pub.L. 95-95,
set out as. a note under section 7401 of
this title.

Savings Provisions

Suits, actions or- proceedmgs com-
menced under this chapter as in effect
prior to Nov. 15, 1990, not to abate by
reason of the taking effect of amendments
by Pub.L. 101-549, except as otherwise
provided for, see section 711(a) of Pub.L.
101-549, set out as a note under section

7401 of this title.
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Notes of Decisions

ability to public 1 sions and for avallablhty of such reports

: at reasonable times for public inspection,
| By in all cases of conflict between demands
. -Availability to public of confidentiality and public disclosure '
; der requirement of this chapter that disclosure should prevail. Natural Re. - i
air pollution implementation plan sources Defense Council, Inc. v. U.S. :
ide for periodic reports on nature E.P.A, C.A2 (N Y.) 1974, 494 F.2d 519.
d: amount of stationary source emis- Records®=30

¥ 7543. State standards

Prohibition . ' |
No State or any political subdivision thereof shall adopt or attempt
nforce any standard relating to the control of emlssmns from hew

ate shall require cert1f1cat1on inspection, or any other approval
lating to the control of emlssmns from any new motor vehlcle or

,Ie titling (if any), or registration of such motor vehicle, motor
hlcle engine, or equipment.

Walver

(1) The Administrator shall, after notice and opportunity for public

aring, waive application of this section to .any State which has
opted standards (other than crankcase emission standards) for the
241
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control of emissions from new motor vehicles or new motor vehicle
engines prior to March 30, 1966, if the State determines that the . |
State standards will be, in the aggregate, at least as protective of
public health and welfare as applicable Federal standards. No such
waiver shall be granted if the Administrator finds that— ‘

(A) the determination of the State is arbitrary and capricious;

(B) such State does not need such State standards to meet i
compelling and extraordinary conditions, or

(C) such State standards and accompanying enforcement pro.
cedures are not consistent with section 7521(a) of this title

(2) If each State standard is at least as stringent as the comparable 3
applicable Federal standard, such State standard shall be deemed to,
be at least as protective of health and welfare as such Federals
standards for purposes of paragraph (1).

3) In the case of any new motor vehicle or new motor vehicl
engine to which State standards apply pursuant to a waiver grantei
under paragraph (1), compliance with such State standards shall b
treated as compliance with applicable F ederal standards for purpose
of this subchapter.

4 .
(c) Certification of vehicle parts or engine parts

Whenever a regulation with respect to any motor vehicle part ¢
motor vehicle engine part is in effect under section 7541(a)(2) of thi
title, no State or political subdivision thereof shall adopt or attem
to enforce any standard or any requirement of certification, insp
tion, or'approval which relates to motor vehicle emissions an
applicable to the same aspect of such part. The preceding sentenc
shall not apply in the case of a State with respect to which a wai
“is in effect under subsection (b) of this section. :

(d) Control, regulation, or restrictions on. reglstered or license
motor vehicles ’

Nothing in this part shall preclude or deny to any State or poli
subdivision thereof the right otherwise to. control, regulate, or restrit
the use, operation, or movement of registered or licensed motg
vehicles. '

- (e) Nonroad engines or vehicles
(1) Prohibition on certain State standards

" No State or any political subdivision thereof shall adopt
attempt to enforce any standard or other requirement relatlng
the control of emissions from either of the following new
road engines or nonroad vehicles subject to regulation under th
chapter— -

242
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(B) to furnish the description-of any analytical technique that
can be used to detect and measure any additive in such fuel, the
recommended range of concentration of such additive, and the
recommended purpose-in-use of such additive, and such other
information as is reasonable and necessary to determine the
emissions resulting from the use of the fuel or additive contained
in such fuel, the effect of such fuel or additive on the emission
control performance of any vehicle, vehicle engine, nonroad
engine or nonroad vehicle, or the extent to which such emissions
affect the public health or welfare.

Tests under subparagraph (A) shall be conducted in conformity with
test procedures and protocols established by the Administrator. The
result of such tests shall not be considered confidential.

- (3) Upon compliance with the provision of this subsection, includ-

© ing assurances that the Administrator will receive changes in the

: ibformation required, the Administrator shall register such fuel or
' fuel additive. :

(c) Offending fuels and fuel additives;. control; prohibition

(1) The Administrator may, from time to time on the basis of
information obtained under subsection (b) ‘of this section or other
. iformation available to him, by regulation, control or prohibit the
~ manufacture, introduction into commerce, offering for sale, or sale of
any fuel or fuel additive for use in a motor vehicle, motor vehicle
* engine, or nonroad engine or nonroad vehicle (A) if in the judgment
~ of the Administrator any emission product of such fuel or fuel
4dditive causes, or contributes, to air pollution which may reasonably :
- anticipated to endanger the public health or welfare, or (B) if g
dinission products of such fuel or fuel additive will impair to a i
* significant degree the performance of any emission control device or !
" system which is in general use, or which the Administrator finds has
been developed to a point where in a reasonable time it would be in
general use were such regulation to be promulgated. '

. (2)(A) No fuel, class of fuels, or fuel additive may be controlled or
© prohibited by the Administrator pursuant to clause (A) of paragraph
~ (1) except after consideration of all relevant medical and scientific

évidence available to him, including consideration of other techno-

* logically or economically feasible means of achieving emission stan- It

- dards under section 7521 of this title. ' + P

" “/(B) No fuel or fuel additive may be controlled or prohibited by the
4l  Administrator pursuant to clause (B) of paragraph (1) except after
] ¢onsideration of available scientific and economic data, including a
“¢ost benefit analysis comparing emission control devices or systems
‘which are or will be in general use and require the proposed control

: 253
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(4) An agency of two or more municipalities located in tbe
same State or in different States and having substantia]
powers or duties pertaining to the prevention and control of

air pollution. » : -, |
(5) An agency of an Indian tribe. -
(c) The term “interstate air pollution control agency” means— :

(1) an air pollution control agency established by two OF
more States, or i 1

R

(2) an air pollution control agency of two or more munici- .
palities located in different States. ' ' j

(d) The term “State” means a State, the District of Columb
the Commonwealth of Puerto Rico, the Virgin Islands, Guam

and American Samoa and includes the Commonwealth of the
Northern Mariana Islands. '

(e) The term “person” includes an individual, corporatiop; >
partnership, association, State, municipality, political subdi
sion of a State, and any agency, department, or instrumental
of the United States and any officer, agent, or employee there

() The term “municipality” means a city, town, borouglt

county, parish, district, or. other public body created by
pursuant to State law. ' '

is emitted into or otherwise enters the ambient air. Such teri
includes any precursors. to the formation of any air pollutant, {0
the extent the Administrator has identified such precurso "
precursors for the particular purpose for which the term “i
pollutant” is used, y
(h) All language referring to effects on welfare includes, b
not limited to, effects on soils, water, crops, vegetation, g
made materials, animals, wildlife, weather, visibility, and €
mate, damage to and. deterioration of property, and hazards

personal comfort and well-being, whether caused by transformi
tion, conversion, or combination with other air pollutants. i

(i) The term “Federal land manager’’ mearns, with respect
any lands in the United States, the Secretary of the departmél
~with authority over such lands.

(j) Except as otherwise expressly provided, the terms “maj2
stationary source” and ‘“‘major emitting facility” mean any S =
tionary facility or source of air pollutants which directly em!
or has the potential to emit, one hundred tons per year or Mo

346
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“of any air pollutant (including any major emitting facility or
source of fugitive emissions of any such pollutant, as determined
by rule by the Administrator). - ' '

(k) The terms “emission limitation” and “emission standard”’
mean a requirement established by the State or the Administra-
tor which limits the quantity, rate, or concentration of emissions
of air pollutants on a continuous basis, including any require-
ment relating to the operation or maintenance of a source to
assure continuous emission reduction, and any design, equip-
ment, work practice or operational standard promulgated under .
this chapter..! :

- () The term ‘“‘standard of performance” means a requirement
of continuous emission reduction, including any requirement
relating to the operation or maintenance of a source to assure
continuous emission reduction.

: (m) The term “means of emission limitation’’ means a system
i of continuous emission reduction (including the use of specific
technology or fuels with specified pollution characteristics).

- (n) The term “primary standard attainment date” means the
date specified in the applicable implementation - plan for the
attaimment of a national primary ambient air quality standard for
any air pollutant. '

(0) The term “delayed compliance order” means an order
issued by the State or by the Administrator to an existing
stationary source, postponing the date required under an appli-
cable implementation plan for compliance by such source with
any requirement of such plan.

(p) The term “schedule and timetable of compliance” means a
schedule of required measures including an enforceable se-
quence of actions or operations leading to compliance with an
emission limitation, other limitation, prohibition, or standard.

(q) For purposes of this chapter, the term “‘applicable imple-
mentation plan” means the portion (or portions) of the imple-
Mentation plan; or most recent revision thereof, which has been
approved .under section 7410 of this title, or promulgated under
section 7410(c) of this title, or promulgated or approved pursu-
ant to regulations promulgated under section 7601(d) of this title -
and which implements the relevant requirements of this chapter.

(r) Indian tribe.—The term “Indian tribe”” means any Indian

tribe, band, nation, or other organized group or community,

lr}Cluding any Alaska Native village, which is Federally recog-

Dized as eligible for the special programs and services provided

Y the United States to Indians because of their status as Indians.
347
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§ 7607. Administrative proceedings and judicial review
(a) Administrative subpenas; confidentiality; witnesses

1 In connection with any determination under section 7410(f) of this
o title, or for purposes of obtaining information under section
7521(b)(4) or 7545(c)(3) of this title, any investigation, monitoring,
. reporting requirement, entry, compliance inspection, or administra-
tive enforcement proceeding under the ! chapter (including but not
limited to section 7413, section 7414, section 7420, section 7429,
. section 7477, section 7524, section 7525, section 7542, section 7603,
or section 7606 of this title),,? the Administrator may issue subpenas
for the attendance and testimony of witnesses and the production of
relevant papers, books, and documents, and he may administer
oaths. Except for emission data, upon a showing satisfactory to the
Administrator by such owner or operator that such papers, books,
documents, or information or particular part thereof, if made public,
would divulge trade secrets or secret processes of such owner or
. operator, the Administrator shall consider such record, report, or
information or particular portion thereof confidential in accordance
with the purposes of section 1905 of Title 18, except that such paper,
book, document, or information may be disclosed to other officers;
employees, or authorized representatives of the United States con-
cerned with carrying out this chapter, to persons carrying out the
National Academy of Sciences’ study and investigation provided for
in section 7521(c) of this title, or when relevant in any. proceeding
§ underthis chapter. Witnesses summoned shall be paid the same fees

§ and mileage that are paid witnesses in the courts of the United
§ States. In case of contumacy or refusal to obey a subpena served
upon any person under this subparagraph, the district court of the

United States for any district in which such person is found or

resides or transacts business, upon application by the United States

and after notice to such person, shall have jurisdiction to issue an

order requiring such person to appear and give testimony before the

Administrator to appear and produce papers; books, and documents -
before the Administrator, or both, and any failure to“obey such order

of the court may be punished by such court as a contempt thereof.

(b) Judicial review

(1) A petition for review of action of the Administrator in promul-
gating any national primary or secondary ambient air quality stan-
dard, any emission standard or requirement under section 7412 of
this title, any standard of performance or requirement under section
7411 of this title, any standard under section 7521 of this title (other
than a standard required to be prescribed under section 7521(b)(1) of

. 395

ADD-17




USCA Case #10-1092  Document #1344128  Filed:

42 §7607 PUBLIC HEALTH AND WELFARE Ch. 85

this title), any determination under section 7521(b)(5) of this title,
any control of prohibition under section 7545 -of this title, any
standard under section 7571 ‘of this title, any rule issued under -
section 7413, 7419, or under section 7420 of this title, or any other
nationally applicable regulations promulgated, or final action taken,
by the Administrator under this chapter may be filed only in the
Unitéd States Court of Appeals for the District of Columbia. A
petition for review of the Administrator’s action in approving or
promulgating any implementation plan under section 7410 of this
title or section 7411(d) of this title, any order under section 7411() of -
this title, under section 7412 of this title, 2 ,under séction 7419 of this
title, or under section 7420 of this title, or his action under section
1857¢c-10(c)(2)(A), (B), or (C) of this title (as in effect before August 7,
1977) or under regulations thereundér, or revising regulations for °
enhanced monitoring and compliance certification programs under
section 7414(a)(3) of this title, or any other: final action of the
Administrater under this chapter (including any denial or dlsapprov—

al by the Administrator under subchapter I of this chapter) which is
locally or regionally applicable may be filed only in the United States
Court of Appeals for the appropriate circuit. Notwithstanding the
preceding sentence a petition for review of any action referred to in
such sentence may be filed only in the United States Court of Appeals
for the District of Columbia if such action is based on a determina- i
tion of nationwide-scope or effect and if in taklng such action the &8
Administrator finds and publishes that such action is based on such:4 !
determination. Any petition for review under this subsection shall bé
filed within sixty days from the date notice of such promulgation
approval, or action appears in the Federal Register, except that i :
such petition is based solely on grounds arising after such sixtieth
day, then any petition for review under this subsection shall be file
within sixty days after such grounds arise. The filing of a petition for
reconsideration by the Administrator of any otherwise final rule.o
action shall not affect the finality of such rule or action for purpose
of judicial review nor extend the time within .which a petition fo
judicial review of such rule or action under this section may be ﬁled
and shall not postpone the effect:lveness of such rule or action

(2) Action of the Administrator with respect to which review could -
have been obtained under paragraph (1) shall not be subject t0
judicial review in civil or criminal proceedings for enforcément. = |
Where a final decision by the Administrator defers performance of s
" any nondiscretionary statutory action to a later time, any person may, -

~ challenge the deferral pursuant to paragraph (1). '

(c) Additional evidence

In any judicial proceeding in which review is sought of a determi- :
nation under this chapter required to be made on the record after -
396
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notice and opportunity for hearing, if any party applies to the court
for leave to adduce additional evidence, and shows to the satisfaction
of the court that such additional evidence is material and that there
were reasonable grounds for the failure to adduce such evidence in
the proceeding before the Administrator, the court may order such
additional evidence (and evidence in rebuttal thereof) to be taken

B before the Administrator, in such manner and upon such terms and

conditions as to?* the court may deem proper. The Administrator
may modify his findings as to the facts, or make new findings, by
reason of the additional evidence so taken and he shall file such
modified or new findings, and his recommendation, if any, for the
modification or setting aside of his orlgmal deterrmnatlon with the
return of such addltlonal ev1dence

) Rulemaking
: (1) This subsectlon applies to—

(A) the promulgatlon or revision of any natlonal ambxent air
quality standard under section: 7409 of this title,

(B) the promulgation or revision of an 1mplementat10n plan by
the Administrator under section 7410(c) of this title, )

(C) the promulgation or revision of any standard of perform-

~ ance under section 7411 of this title; or emission standard or

limitation under section 7412(d) of this title, any standard under

section 7412(f) of this title, or any regulation under section

7412(g)(1)(D) and (F) of this title, or any regulatlon under section
7412(m) or (n) of this title,

(D) the promulgation of any requirement for solid waste com-
bustion under section 7429 of this title,

(E) the promulgatlon or revision. of any regulation pertalmng
to any fuel or fuel additive under section 7545 of this title,

(F) the promulgation or revision of any aircraft emission stan- '
dard under section 7571 of this title,

~ (G) the promulgatlon or revision of any regulatlon under
subchapter IV-A of this chapter (relating to control of acid
deposition), .
(H) promulgation or revision of regulatlons pertaining to pri-
mary nonferrous smelter orders under section 7419 of this title
. (but not including the granting or denying of any such order),
(I) promulgation or revision of regulations under subchapter -
VI of this chapter (relating to stratosphere and ozone protection),

(J) promulgation or revision of regulations under part C of
subchapter I of this chapter (relating to prevention of significant
deterioration of air quality and protection of v1$1b111ty),

397
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(K) promulgation or revision of regulations under - section
7521 of this title and test procedures for new motor vehicles or
_engines under section 7525 of this title, and the revision of a
standard under section 7521(a)(3) of this title, J
(L) promulgation or revision of regulations for noncompliance
penalties under section 7420 of this title, -
(M) promulgation or revision of any regulations promulgated
under section 7541 of this title (relating to warranties and
compliance by vehicles in actual use), :
(N) action of the Administrator under section 7426 of this title
(relating to interstate pollution abatement),
(0) the promulgation or revision of any regulation pertaining
to consumer and commercial products under section 751 1b(e) o'_f
this title, i _ 4 ,
[ (P). the promulgation or revision of any regulation pertaining
: to field citations undér section 7413(d)(3) of this title, o
(Q) the promulgation or revision of any regulation pertaining
to urban buses or the clean-fuel vehicle, clean-fuel fleet, and
clean fuel prograrhs ‘under part C of subchapter 11 of this

chapter,

-(R) the promulgation or revision of any regulation pertaining
to nonroad engines or nonroad vehicles under section. 7547 of
this title, B ‘ :
. (S) the promulgation or revision of any regulation relating to
‘ ‘motor vehicle compliance program fees under section 7552 of 4
i this title, : P W ' ;
| (T) the promulgation or revision of any regulation under sub-
chapter IV-A of this chapter (relating to acid deposition),

(U) the promulgation or revision of any regulation under
section 7511b(f) of this title pertaining to marine vessels, and Y
(V) such other actions as the Administrator may determine.

- The provisions of section 553 through 557 and section 706 of Title 5
shall not, except as expressly provided in this subsection, apply 105
actions to which this subsection applies. This subsection shall not =

- apply in the case of any rule or circumstance refer_red to in subpara- =
graphs (A) or (B) of subsection 553(b) of Title 5.

(2) Not later than the date of proposal of any action to which this -
subsection applies, the Administrator shall establish a rulemaking - 4 -
docket for such action (hereinafter in this subsection referred to as
“rule”). Whenever a rule applies only within a particular State, 2
second (identical) docket shall be simultaneously established in the
appropriate regional office of the ‘Environmental Protection Agenc

398
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& (3) In the case of any rule to which this subsection applies, notice
.. of proposed rulemaking shall be published in the Federal Register, as
- provided under section 553(b) of Title 5, shall be accompanied by a
* statement of its basis and purpose and shall specify the period

available for public comment (hereinafter referred to as the “‘com-
. ment period”). The notice of proposed rulemaking shall also state

the docket number, the location or locations of the docket, and the

times it will be open to public inspection. The statement of basis and
. purpose shall include a summary of—

1 T

(A) the factual data on which the proposed rule is baséd;

(B) the methodology used in obtaining the data and in analyz-
ing the data; and ’

SRR e

(C) the major legal interpretations and policy consideratiox_is
- underlying the proposed rule. ' '

- The statement shall also ‘set forth or summarize and provide a
reference to any pertinent findings, recommendations, and comments
by the Scientific Review Committee established under section
- 7409(d) of this title and the National Academy of Sciences, and, if the
. proposal differs in any important respect from any of these recom-
. mendations, an explanation of the reasons for such differences. All
data, information, and documents referred to in this paragraph on
~ which the proposed rule relies shall be included in the docket on the
. date of publication of the proposed rule. . s

AR

o

AP

- (4)(A) The rulemaking docket required under paragraph (2) shall
- be open for inspection by the public at reasonable times specified in
. the notice of proposed rulemaking. Any person may copy documents
| contained in the ‘docket. The Administrator shall provide copying
. facilities which may be used at the expense of the person seeking

copies, but the Administrator may waive or'reduce such expenses in

such instances as the public interest requires. Any person may

request copies by mail if the person pays the expenses, including
. personnel costs to do the copying. \

(B)(i) Promptly upon receipt by the agency, all written comments
and documentary information on the proposed rule received from
any person for inclusion in the docket during the comment period
shall be placed in the docket. The transcript of public hearings, if
any, on-the proposed rule shall also be included in the docket
promptly upon receipt from the person who-transcribed such hear-
ings. All documents which become available after the proposed rule
has been published and which the Administrator determines are of
| central relevance to the rulemaking shall be placed in the docket as
. soon as possible after their availability.

' ; 399
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(ii) The drafts of proposed rules submitted by the Administrator to
the Office of Management and Budget for any interagency review
process prior to proposal of any such rule, all documents accompa-
nying such drafts, and all written comments thereon by other agen-
cies and all written responses to such written comments by the
Administrator shall be placed in the docket no later than the date of
proposal of the rule. The drafts of the final rule submitted for such
review process prior to promulgation and all such written comiments
thereon, all documents accompanying such drafts, and written re-
sponses thereto shall be placed in the docket no later than the date of
promulgation. ;

(5) In promulgating a rule to which this subsection applies (i) the
Administrator shall allow any person to submit written comments,
data, or documentary information; (ii) the Administrator shall give
interested persons an opportunity for the oral presentation of data,
views, or arguments, in addition to an opportunity to make written
submissions; (iii) a transcript shall be kept of any oral presentation;
and (iv) the Administrator shall keep the record of such proceeding
open for thirty days after completion of the proceeding to provide an
opportunity for submission of rebuttal and supplementary informa-
tion.

(6)(A) The promulgated rule shall be accompanied by (i) a state-
ment of basis and purpose like that referred to in paragraph (3) with’

respect to a proposed rule and (ii).an explanation of the reasons for: .

any major changes in the promulgated rule from the proposed rule.’

{B) The promulgated rule shall also be accompanied by a response

(C) The promulgated rule may not be based (in part or whole) on' * i

any information or data which has not been placed in the docket as:

(7)(A) The record for judicial review shall consist exclusively of

‘the material referred to in paragraph (3), clause (i) of ‘paragraph’ -

(4)(B), and subparagraphs (A) and (B) of paragraph (6).

(B) Only an objection to a rule or procedure which was raised
with reasonable specificity during the period for public comment
(including any public hearing) may be raised during judicial review-
If the person raising an objection can demonstrate to the Administra-
tor that it was impracticable to raise such objection within such time:
or if the grounds for such objection arose after the period for public
comment (but within the time specified for judicial review) and if

. such objection is of central relevance to the outcome of the rule, the:
Administrator shall convene a proceeding for reconsideration of the’ |
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rule .and provide the same procedural rights as. would have been
afforded had the information been available at the time the rule was
proposed. If the Administrator refuses to convene such a proceed-
ing, such person may seek review of such refusal in the United States
court of appeals for the appropriate circuit (as provided in subsection
(b) of this section). Such reconsideration shall not postpone the
effectiveness of the rule. The effectiveness of the rule may be stayed
during such reconsideration, however, by the Admlmstrator or the
court for a period not to exceed three months.

(8) The sole forum for challen’gmg procedural determinations
made by the Administrator under this subsection shall be in the
United States court of appeals for the appropriate circuit (as provid-
ed in subsection (b) of this section) at the time of the substantive
review of the rule. No interlocutory appeals shall be permitted with
respect to such procedural determinations. In reviewing alleged
procedural errors, the court may invalidate the rule only if the errors
were so serious and related to matters of such central relevance to
the rule that there is a substantial likelihood that the rule would have
been significantly changed if such errors had not been made.

(9) In the case of review of any action of the Administrator to
which this subsection applies, the court may reverse any such action
found to be—

(A) arbitrary, capricious, an abuse of discretion, or otherwise
" not in accordance with law;

(B) contrary to const1tut10na1 right, power, privilege, or im-
‘munity;

(C) in excess of statutory jurisdiction, authonty, or hnntatlons,
or short of statutory right; or

(D) _wlthout observance of procedure required by law, if (i)
such failure to observe such procedure is arbitrary or capricious,
(i) the requirement of paragraph (7)(B) has been met, and (iii)
the condition of the last sentence of paragraph (8) is met.

(10) Each statutory deadline for promulgation of rules to which '
this subsection applies which requires promulgation less than six
months after date of proposal may be extended to not more than six
months after date of proposal by the Administrator upon a determi-
nation that such extension is necessary to afford the public, and the
agency, adequate opportunity to carry out the purposes of this
subsection.

(11) The requirements of this subsection shall take effect with
respect to any rule the proposal of which occurs after ninety days
after August 7, 1977.
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§ 7617. Economic impact‘ assessment

(a) Notice of proposed rulemaking; substantial revisions

This section applies to action of the Administrator in promulgating
i or revising—
1 ¢ ~ (1) any new source standard of performance under section
o 7411 of this title, , ’
1 (2) any regulation under section 7411(d) of this title,

(3) any regulation under part B of subchapter I of this chapter
(relating to ozone and stratosphere protection),

(4) any regulation under part C of subchapter I of this chapter
(relating to prevention of significant deterioration of air quality),
(5) any regulation establishing emission standards under sec-

tion 7521 of this title and any other regulation promulgated
under that section, -

VR RN

(6) any regulation controlling or prohibiting any fuel or fuel = §
‘additive under section 7545(c) of this title, and

(7) any aircraft emission standard under section 7571 of this
title. o ' :

Nothing in this section shall apply to any standard or regulation
described in paragraphs (1) through (7) of this subsection unless the
notice of proposed rulemaking in connection with-such standard or
regulation is published in the Federal Register after the date ninety
days after August 7, 1977. In the case of revisions of such standards
or regulations, this section shall apply only to revisions which the
Administrator determines to be substantial revisions. ’
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(b) Preparation of assessment by Administrator

- Before publication of notice of proposed rulemaking with respect
to any standard or regulation to which this section applies, the
Administrator shall prepare an economic impact assessment respect-
ing such standard or regulation. Such assessment shall be included
in the docket required under section 7607(d)(2) of this title and shall
be available to the public as provided in section 7607(d)(4) of this
title. . Notice of proposed rulemaking shall include notice of such
availability together with an explanation of the extent and manner in
which the Administrator has considered the analysis contained in
such economic impact assessment in proposing the action. The
Administrator shall also provide such an explanation in his notice of
promulgation of any regulation or standard referred to in subsection

(a) of this section. Each such explanation shall be part of the

statements of basis and purpose required under sections 7607(d)(3)
and 7607(d)(6) of this title.

(c) Analysis

* Subject to subsection (d) of this section, the assessment required
under this section with respect to any standard or regulation shall
contain an analysis of—

(1) the costs of compliance with any such standard or regula—
tion, including extent to which the costs of compliance will vary -
depending on (A) the effective date of the standard or regulation,
and (B) the development of less expensive, more efficient means
or methods of compliance with the standard or regulation;

(2) the potential inflationary or recessionary effects of the
‘standard or regulation;

(3) the effects on competition of the standard or regulatlon
with respect to small business; :

(4) the effects of the standard or regulatlon on consumer
costs; and

(5) the effects of the standard or regulation on energy use.

Nothing in this section shall be construed to provide that the analysis
of the factors specified in this subsection affects or alters the factors
which the Administrator is required to consider in taklng any action
referred to in subsection (a) of this section.

(d) Extensiveness of assessment

The assessment required under this section shall be as extensive as
practicable, in the judgment of the Administrator taking into account
the time and resources available to the Environmental Protection
Agency and other duties and authorities which the Administrator is
required to carry out under this chapter.
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(e) Limitations on construction of section

Nothing in this section shall be construed—

(1) to alter the basis on which a standard or regulation is
- promulgated under this chapter;

(2) to preclude the Administrator from carrying' out his re-
sponsibility under this chapter to protect public health and
welfare; or

(3) to authorize or require any judicial review of any such
; standard or regulation, or any stay or injunction of the proposal,
promulgation, or effectiveness of such standard or regulation on
the basis of failure to comply with this section.

(f) Citizen suits

The requirements imposed on the Administrator under this section
shall be treated as nondiscretionary duties for purposes of section
7604(a)(2) of this title, relating to citizen suits. The sole method for
enforcement of the Administrator’s duty under this section shall be
by bringing a citizen suit under such section 7604(a)(2) for a court
order to compel the Administrator to perform such duty. Violation
of any such order shall subject the Administrator to penalties for
contempt of court.

(g) Costs

In the case of any provision of this chapter in wh1ch costs are
“ expressly required to be taken into account, the adequacy or inade-
quacy of any assessment required under this section may be taken
-into consideration, but shall not be treated for purposes of judicial
“review of any such provision as conclusive with respect to compli-
ance or noncompliance with the requirement of suc¢h provision to
take cost into account.

(July 14, 1955, c. 360, Title III, § 317, as added Aug. 7, 1977, Pub.L. 95-95,
Title 1II, § 307, 91 Stat. 778, and amended Nov. 9, 1978 Pub.L. 95-623,
§ 13(d), 92 Stat. 3458.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1977 Acts. House Report No. 95-294
and House Conference Report . No.
95-564, see 1977 U.S. Code Cong. and
Adm. News, p. 1077.

1978 Acts. Senate Report No. 95-839
and House Conference Report No.
95-1783, see 1978 U.S. Code Cong. and
Adm. News, p. 9088.

References in Text
Part B of subchapter I of thlS chapter
referred to in subsec (a)(3), was repealed

by Pub.L. 101-549, Title VI, § 601, Nov.
15, 1990, 104 Stat. 2648. See subchapter

VI (section 7671 et seq.) of this chapter-

Codifications

Another section 317 of Act July 14,
1955, is set out as a Short Title of 1955
Acts note under section 7401 of this ntle

Amendments

1978 Amendments. Subsec. (a)(l) '

Pub.L. 95-623.substituted section 7411

for “7411(b)".
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mentation plan, emission standard, emission limitation, or emis-

sion prohibition.

(4j Permitting authority

The term “permitting authority” means the Administrator or
the air pollution control agency authorized by the Administrator
to carry out a permit program under this subchapter.

(July 14, 1955, c. 360, Title V, § 501, as added Nov.
101-549, Title V, § 501, 104 Stat. 2635.)

15, 1990, Pub.L.

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports
1990 Acts. Senate Report No. 101-228,

House Conference Report No. 101-952,

and Statement by . President, see 1990

U.S. Code Cong. and Adm. News, p. -

338s.

Effective and Applicability Provisions
1990 Acts. Section effective Nov. 15,
1990, except as otherwise provided, see
section 711(b) of Pub.L. 101-549, set out
as a note under section 7401 of this title.
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provided for, see section 71 1(a) of Pub.L.
101-549, set out as a note under section
7401 of this title. : 1

61B Am. Jur. 2d Pollution Control §§ 232, 252, 262, 271, 276, 288, 290, 291, 321,

497, 558.

Law Review and Journal Commentaries

A ‘Guide to Air Quality Operating Permits.

L.Rev. 713 (1996).

Mary A. Throne, 31 Land & Water

Operational flexibility under the Clean Air Act Title V operating permits. John
Cabell Acree, 111, 3 Environmental Lawyer 37 (1996).

Pressure or compulsion? Federal highway fund sanctions of the Clean Air Act
Amendments of 1990. 29 Rutgers L.J. 855 (1995).

Texts and Treatises

2 Fed. Proc. L. Ed Administrative Proce

dure § 2:33.

11 Fed. Proc. L Ed Environmental Protection §§ 32:255, 32:275, 32:285, 32:294,
32:299, 32:311, 32:313, 32:314, 32:344, 32:562, 32:623. ¥

, WESTLAW ELECTRONIC RESEARCH ‘
" See WESTLAW guide following the Explanation pagés of this volume.

§ 7661la. Permit proérams

(a) Violations

After the effective date of any permit program approved or promul-
gated under this subchapter, it shall be unlawful for any person t0
558 h
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violate any requirement of a permit issued under this subchapter, or
to operate an affected source (as provided in subchapter IV-A of this
chapter), a major source, any other source (including an area source)
subject to standards or regulations under section 7411 or 7412 of this
title, any other source required to have a permit under parts ' C or D
of subchapter I of this chapter, or any other stationary source in a
category designated (in whole or in part) by regulations promulgated -
by the Administrator (after notice and public comment) which shall
include a finding setting forth the basis for such designation, except
in-compliance with a permit issued by a permitting authority under
this subchapter. (Nothing in this subsection shall be construed to
alter the applicable requirements of this chapter that a permit be
obtained before construction or modification.) The Administrator
may, in the Administrator’s discretion and consistent with the appli-
cable provisions of this chapter, promulgate regulations to exempt
one or. more source categories (in-whole or in part) from the
requirements of this subsection if the Administrator finds that com-
pliance with such requirements is impracticable, infeasible, or unnec-
essarily burdensome on such categories, except that the Administra-
tor may not exempt any major source from such requirements.-

(b) Regulations
The Administrator shall promulgate within 12 months after No-

‘vember 15, 1990, regulations establishing the minimum elements of a

permit program to be administered by any air pollution control

~ agency. These elements shall include each of the following:

(1) Requirements for permit applications, including a stan-
dard application form and criteria for determining in a timely
fashion the completeness of applications.

(2) Monitoring and reporting requirements.

(3)(A) A requirement under State or local law or interstate
compact that the owner or operator of all sources subject to the
requirement to obtain a permit under this subchapter pay an
annual fee, or the equivalent over some other period, sufficient to
cover all reasonable (direct and indirect) costs required to devel-
op and administer the permit program requirements of this
subchapter, including section 7661f of this title, including the
reasonable costs of—

(i) reviewing and acting upon any apphcatlon for such a
permit,
~ (ii) if the owner or operator receives a permit for such
source, whether before or after November 15, 1990, imple-
menting and enforcing the terms and conditions of any such
permit (not including any court costs or other costs associat-
ed with any enforcement action), -
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(iii) emissions and ambient monitoring,

, (iv) preparing generally applicable regulations, or gu1d-
' ance,

(v) modellng, analyses, and demonstratlons and
(vi) preparing inventories and tracking emissions.

(B) The total amount of fees collected by the permitting au-
thority shall conform to the following requirements:

(i) The Administrator shall not approve a program as
4 A meeting the requirements of this paragraph unless the State
i demonstrates that, except as otherwise provided in subpara-
‘graphs (ii) through (v) of this subparagraph, the program
i will result in the collection, in the aggregate, from all
= sources subject to subparagraph (A), of an amount not less
; "~ than $25 per ton of each regulated pollutant, or such other
amount .as the Administrator may determine adequately re-
flects the reasonable costs of the permit program.

(ii) As used in this subparagraph, the term “regulated
pollutant”” shall mean (I) a volatile organic compound; (II)
each pollutant regulated under section 7411 or 7412 of this
title; and (II1) each pollutant for which a national primary
ambient air quality standard has been promulgated (except
that carbon monoxide shall be excluded from this reference):

(iii) In determining the amount under clause (i), the per-
mitting authority is not required to include any amount of
regulated pollutant emitted by any source in excess of 4,000

" tons per year of that regulated pollutant.

(iv) The requirements of clause (i) shall not apply if the
permitting authority demonstrates that collecting an amount
less than the amount specified under clause (i) will meet the
requirements of subparagraph (A). '

(v) The fee calculated under clause (i) shall be 1ncreased

, {consistent with the need to cover the reasonable costs
o authorized by subparagraph (A)) in each year beginning
k. : after 1990, by the percentage, if any, by which the Consumer
: Price Index for the most recent calendar year ending:before
the beginning of such year exceeds the Consumer Price

Index for the calendar year 1989. For purposes of this

Atk

clause— %“f;
() the Consumer Price Index for any calendar yearis | '32
~ the average of the Consumer Price Index for all-urban &

consumers published by the Department of Labor, as of 3
the close of the 12-month period ending on August 31 of 1
each calendar year, and ]
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(II) the revision of the Consumer Price Index which
is most consistent with the Consumer Price Index for
calendar year 1989 shall be used.: '

(C)(i) If the Administrator determines, under subsection (d) of
this section, that the fee provisions of the operating permit
program do not meet the requirements of this paragraph, or if
the Administrator makes a determination, under subsection (i) of
this section, that the permitting authority is not adequately
administering or enforcing an approved fee program, the Admin-

istrator may, in addition to taking any other action authorized

under this subchapter, collect reasonable fees from the sources
identified under subparagraph (A). Such fees shall be designed
solely to cover the Administrator’s costs of administering the

- provisions of the permit program promulgated by the Adminis-

trator.

(ii) Any source that fails to pay fees lawfully imposed by the
Administrator under this subparagraph shall pay a penalty of 50
percent of the fee amount, plus interest on the fee amount
computed in accordance with section 6621(a)(2) of Title 26
(relating to computation of interest on underpayment of Federal
taxes). . :

(iii) Any fees, penalties, and interest collected under this sub-
paragraph shall be deposited in a special fund in the United
States Treasury for licensing and other services, which thereafter
shall be available for appropriation, to remain available until

~ expended, subject to appropriation, to carry out the Agency's

activities for which the fees were collected. Any fee required to
be collected by a State, local, or .interstate ‘agency under this
subsection shall be utilized solély to cover all reasonable (direct
and indirect) costs required to support the permit program as set
forth in subparagraph (A). o

" (4) Requirements for adequate personnel and funding to ad-
minister the program. ‘

(5) A requirement that the permitting authority have adequate

authority to:

(A) issue permits and assure compliance by all sources
required to have a permit under this subchapter with each
applicable standard, regulation or requirement under this
chapter; '

(B) issue permits for a fixed term, not to exceed 5 years;

(C) assure that upon issuance or renewal permits incorpo-
rate emission limitations and other requirements in an appli-
cable implementation plan; :
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(D) terminate, modify, or revoke and reissue permits for
cause;

(E) enforce permits, permit fee requirements, and the
requirement to obtain a permit, including authority to recov-.
er civil penalties in a maximum amount of not less than
$10,000 per day for each violation, and provide appropriate
criminal penalties; and

(F) assure that no permit will be issued if the Administra-
tor objects to its issuance in a timely manner under this
-subchapter. ; :

(6) Adequate, streamlined, and reasonable procedures for ex-
peditiously determining when applications ‘are complete, for
processing such applications, for public notice, including offer-
ing an opportunity for public comment and a hearing, and for
expeditious review of permit actions, including applications,
renewals, or revisions, and including an opportunity for judicial

. review in State court of the final permit action by the applicant,
any person who participated in the public comment process, and
any other person who could obtain judicial review of that action
under applicable law. : P. d

(7) To ensure- against unreasonable delay by the permitting
authority, adequate authority and procedures to provide that a
failure of such permitting authority to act on a permit applica-
tion or permit renewal application (in accordance with the time
periods specified in section 7661b of this title or, as appropriate,
subchapter IV-A of this chapter) shall be treated as a final permit
action solely for purposes of obtaining judicial review in State
court of an action brought by any person referred to in para-
graph (6) to require that action be taken by the permitting
authority on such application without additional delay.

(8) Authority, and reasonable procedures consistent with the
need for expeditious action by the permitting authority on permit
‘applications and related matters, to make available to the public

. any permit application, compliance plan, permit, and monitoring
or compliance report under section 7661b(e) of this title, subject
to the provisions of section 7414(c) of this title.

(9) A requirement that the permitting authority, in the case of
permits with a term of 3 or more years for major sources, shall
require revisions to the permit to incorporate applicable stan-
dards and regulations promulgated under this chapter after the
issuance of such permit. Such revisions shall occur as expedi-
tiously as practicable and consistent with the procedures estab-

~ lished under paragraph (6) but not later than 18 months after the
- promulgation of such standards and regulations. No such revi-
' 562
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sion shall be required if the effective date of the standards or
regulations is a date after the expiration of the permit term.
Such permit revision shall be treated as a permit renewal if it
complies- with the requirements of this subchapter regarding
renewals. .

(10) Provisions to allow changes within a permitted facility (or
one operating pursuant to section 7661b(d) of this title) without
requiring a permit revisiof, if the changes are not modifications
under any provision of subchapter I of this chapter and the

changes do not exceed the emissions -allowable under the permit -

(whether expressed therein as a rate of emissions or in terms of
total emissions:? Provided, That the facility provides the Adminis-
trator and the permitting authority with written notification in
advance of the proposed changes which shall be a minimum of 7
days, unless the permitting authority provides in its regulations a
different timeframe for emergencies. :

(c) Single permit
A single permit may be issued for a facility with multiple sources.

(d) Submission and approval

(1) Not later than 3 years after November 15, 1990, the Governor
of each State shall develop and submit to the Administrator a permit
program under State or local law or under an interstate compact
meeting the requirements of this subchapter. In addition, the Gover-
nor shall submit a legal opinion from the attorney. general (or the
attorney for those State air pollution control agencies that have
independent legal counsel), or from the chief legal officer of an
interstate agency, that the laws of the State, locality, or the interstate
compact provide adequate authority to carry out the program. Not

‘later than 1 year after receiving a program, and after notice and

opportunity for public comment, the Administrator shall approve or
disapprove such program, in whole or in part. The Administrator .
may approve a program to the extent that the program meets the
requiremerits of this chapter, including the regulations issued under
subsection (b) of this section. If the program is disapproved, in
whole or in part, the Administrator shall notify the Governor of any
revisions or modifications necessary to obtain approval. The Gover-
nor shall revise and resubmit the program for review under this
section within 180 days after receiving notification.-

. (2)(A) If_the Governor does not submit a program as required

“under paragraph (1) or if the Administrator disapproves a program

submitted by the Governor under paragraph (1), in whole or in part,

the Administrator may, prior to the expiration of the 18~month

period referred to in subparagraph (B), in the Administrator’s discre-
i 563
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tion, apply any of the sanctions speaﬁed in sectlon 7509(b) of this
title.

(B) If the Governor does not submit a pr‘ogram as required under
paragraph (1), or if the Administrator disapproves any such program
submitted by the Governor under paragraph (1), in whole or in part,
18 months after the date required for such submittal or the date of

¥ 'such disapproval, as the case may be, the Administrator shall apply
, : sanctions under section 7509(b) of this title in the same manner and
i subject to the same deadlines and other conditions as are applicable
in the case of a determination, disapproval, or finding under section
7509(a) of this title.

(C) The sanctions under section 7509(b)(2) of this title shall not
apply pursuant to this paragraph in any area unless the failure to
submit or the disapproval referred to in subparagraph (A) or.(B)
relates to an air pollutant for which such area has been designated a

~ nonattainment area (as defined in part D of subchapter I of thlS
chapter). :

(3) If a program meeting the requirements of this subchapter has
not been approved in whole for any State, the Administrator shall, 2
years after the date required for submission of such a program under
paragraph (1), promulgate, administer, and enforce a program under
this subchapter for that State. ! '

(e) Suspension

; " The Administrator shall suspend the issuance of permits promptly
! upon publication of notice of approval of a permit program under
this section, but may, in such notice, retain jurisdiction over permits
that have been federally issued, but for which the administrative or
4 judicial review process is not complete. The Administrator shall
continue to administer and enforce federally issued permits under
this subchapter until they are replaced by a permit issued by ‘&
permitting program. Nothing in this subsection should be construed
to limit the Administrator’s ability to enforce permits issued by a
State.

@ Prp_hibition

_ No partial permit program shall be approved unless, at a mini-
mum, it applies, and ensures compliance with, this subchapter and
each of the following:

(1) All requirements established u‘nder'subchapter IV-A of this
chapter applicable to “‘affected sources”.

{2) All requlrements estabhshed under section 7412 of this
title applicable to “major sources”’, “area sources,” and “‘new wt
sources’. : z &l
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(3) All requirements of subchapter I of this chapter (other
than section 7412 of this title) applicable to sources required to
have a permit under this subchapter.

Approval of a partial program shall not relieve the State of its
obligation to submit a complete program, nor from the application of
any sanctions under this chapter for failure to submit an approvable
permit program.

* (g) Interim approval

If a program (including a partial permit program) submitted under
this subchapter substantially meets the requirements of this subchap-
ter, but is not fully approvable, the Administrator may by rule grant
the program interim approval. In the notice of final rulemaking, the
Administrator shall specify the changes that must be made before the
program can receive full approval. An interim approval under this
subsection shall expire on a date set by the Administrator not later
than 2 years after such approval, and may not be renewed. For the
period of any such interim approval, the provisions of subsection
(d)(2) of this section, and the obligation of the Administrator to
promulgate a program under this subchapter for the State pursuant
to subsection (d)(3) of this section, shall be suspended. Such provi-
sions and such obligation of the Administrator shall apply after the
expiration of such interim approval.

(h) Effective date

The effective date of a permit program, or partial or interim
program, approved under this subchapter, shall be the effective date
of approval by the Administrator. The effective date of a permit
program, or partial permit program, promulgated by the Administra-
tor shall be the date.of promulgation.

(i) Administration and enforcement

(1) Whenever the Administrator makes a determination that a
permitting authority is not adequately administering and enforcing a
program, or portion thereof, in accordance with the requirements of
this subchapter, the Administrator shall provide notice to the State
and may, prior to the expiration of the 18-month period referred to
in paragraph (2), in the Administrator’s discretion, apply any of the
sanctions specified in section 7509(b) of this title.

(2) Whenever the Administrator makes a determlnatlon that a
permitting authority is not adequately administering and enforcing a.
program, or portion thereof, in accordance with the requirements of
this subchapter, 18 months after the date of the notice under para-
graph (1), the Administrator shall apply the sanctions under section
7509(b) -of this title in the same manner and subject to the same

565
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deadlines and other conditions as are applicable in the case of a
determination, disapproval, or finding under section 7509(a). of this
title.

(3) The sanctions under section 7509(b)(2) of this title shall not
apply pursuant to this subsection in any area unless the failure to
adequately enforce and administer the program relates to an air
pollutant for which such area has been designated a nonattainment
area. ' A :

(4) Whenever the Administrator has made a finding under para-
graph (1) with respect to any State, unless the State has corrected
such deficiency within 18 months after the date of such finding, the
Administrator shall, 2 years after the date of such finding, promul-
gate, administer, and enforce a program under this subchapter for
that State. Nothing in this paragraph shall be construed to affect the
validity of a program which has been approved under this subchapter
or the authority of any permitting authority acting under such pro-
gram until such time as such program is promulgated by the Admin-
istrator under this paragraph. o
(July 14, 1955, c. 360, Title V, § 502, as added Nov. 15, 1990, Pub.L.
101-549, Title V, § 501, 104 Stat. 2635.) i =

‘180 in original. Probably should be “part”.
~ 280 in original. A closing parenthesis probably should precede the colon.

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative RepoArts‘ Savings Provisions
1990 Acts. Senate Report No. 101-228, Suits, actions or proceedings com-
House Conference Report No. 101-952, menced under this chapter as in effect
?}ng Séa:;&m%lt b}' 'Px;iesxignt, ;?e 1990 prior to Nov. 15, 1990, not to abate by
2 JROCEHiBang: s an m. NeWS, P-  reason of the taking effect of amendments
i by Pub.L. 101-549, except as otherwise
Effective and Applicability Provisions provided for, see section 71 1(a) of qub.L.A
1 919%90&22;‘ S:Ct:;?lgr:g?t;)‘;‘zvgz‘é sl esé 101-549, set out as a note under section
secti(’)n 711(b) of Pub.L. 101-549, sei out 74(_)1 of thls. title.
as a note under section 7401 of this title.

LIBRARY REFERENCES

American Digest System

Environmental Law &=265.
Key Number System Topic No. 149E.

Encyclopedias d ' .
61B Am. Jur. 2d Pollution Control §§ 232, 252, 262, 271, 276, 288, 290, 291, 321.’
346, 497, 499, 501, 558.- . ) :

Law Review and Journal Commentaries )
Consultation provision of Section 7(a}(2) of the Endangered Species Act and its
application to delegable federal programs. John W. Steiger, 21 Ecology
L.Q. 243 (1994).
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. prior to Nov. 15, 1990, not to abate by

reason of the taking effect of amendments
by Pub.L. 101-549, except as otherwise
provided for, see section 711(a) of Pub.L.
101-549, set out as a'note under section
7401 of this title.

menced under this chapter as in effect

LIBRARY REFERENCES

American Digest System"
Environmental Law &=279 to 281
Key Number System Topic No. 149E.

Encyclopedias
~61B Am. Jur. 2d Pollution Control §§ 365, 379.

Texts and Treatises
2 Fed. Proc. L. Ed Administrative Procedure § 2:33.
11 Fed. Proc. L Ed Environmental Protection §§ 32:429, 32:443.

WESTLAW ELECTRONIC RESEARCH
See WESTLAW guide following the Exblanation pages of this volume.

SUBCHAPTER V—PERMITS
LAW REVIEW AND JOURNAL COMMENTARIES

Compliance under Title V: Yes, no, or I don’t krniow? D.R. van der Vaart and
John C. Evans, 21 Va.Envt'l. L.J. 1 (2002).

- 8§ 7661. Deﬁpitions'

As used in this subchapter—

(1) Affected source

The term “affected source” shall have the meaning given such
term in subchapter IV-A of this chapter.

(2) Major source

The term “major source’ means any stationary source (or any
group of stationary sources located within a contiguous area and
under common control) that is either of the following: -

(A) A major source as defined in section 7412 of this title.
(B) A major stationary source as defined in section 7602
of this title or part D of subchapter I of this chapter.

(3) Schedule of compliance

The term “schedule of compliance” means a schedule of

remedial measures, including an enforceable sequence of actions

or operatlons leading to compliance with an applicable imple-
S5
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§‘,»1532 Statements to accompany significant regulatory actions

(a) In general

Unless otherwise prohibited by law, before promulgatmg any gen-
eral notice of proposed rulemakmg that is likely to result in promul-
gation of any rule that includes any Federal mandate that may result
in -the expenditure by State, local, and tribal governments, in the
aggregate, or by the private sectot, of $100,000,000 or more (adjust-
ed annually for inflation) in any 1 year, and before promulgating any
final rule for which a general. notice of proposed rulemaking was
pubhshed the agency shall prepare a written statement contammg——

5T ) an identification of the provision of Federal law under
“which the rule is being promulgated

(2) a qualitative and quantltatlve assessrnent of the anticipated
© costs and benefits of the Federal mandate, including the costs
.. and benefits to State, local, and tribal governments or the prlvate

- sector, -as well as the. effect of the Federal mandate on health,
- safety, and the natural env1ronment and such an assessment
~ shall mclude—

(A) an analysis of the extent to which such costs to State

local, and tribal governments may be paid- with Federal

_ financial assistance (or otherwise pald for by the Federal
Government) and ' ; :

_(B) the extent to Wthh there are' avallable Federal re-
'sources to carry out the mtergovernmental mandate;

(3) estimates by the agency, if and to the ‘extent that the
agency determmes that accurate estimates are reasonably feasi-

ble, of—

(A) the future compliance costs of the Federal mandate
and
(B) any disproportionate budgetary effects of the Federal
 mandate upon any particular regions of the nation or partic-
-ular State, local, or tribal governments, urban or rural or
other types of communities, or particular segmenis of the
private sector;

- (4) estimates by the agency “of the effect on the national
economy, such as the effect on productivity, economic. growth,
full employment, creation of productive jobs, and international
‘competitiveness of United States goods and services, if and to the
extent that the agency in its sole discretion determines that
accurate estimates are reasonably fea51ble and that such effect is
relevant and material; and

' 13
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(5)(A) a description of the extent of the agency's prior consul-
tation with elected representatives (under section 1534 of this

_ title) of the affected State, local, and tribal governments;
~. (B) a summary of the comments and concerns that were
presented by State, local, or tribal governments either orally or
in writing to the agency; and S
(C) a summary of the agency’s evaluation of those comments
and concerns. ' ' :

(b) Promulgation _ _

In promulgating a general notice of proposed rulemaking or a final
rule for which a statement u_nder subsection (a) of this section is.
required, the agency shall include in the promulgation a summary of
the information contained in the statement. :
(0 Prepi;ration in i:o’njunct_ion with other statement

Any agency may prepare any 'statemen_t;required_ un_d_er subsection
(a) of this section in conjunction with or as a part of any ‘other
statement or analysis, provided that the statement or analysis satisfies
the provisions ‘of subsection (a) of this section. ;o % =5 A0,
(Pub.L. 104-4, Tiﬂe I1, § 202, Mar. 22, 1995, 109 Stat. 64.)

HISTORICAL AND STATUTORY NOTES . -

Revision Notes and Legislative Reports Efféctive and Applicability Provisions
1995 Acts. Senate Report Nos. 104-1 1995 Acts. Section "effective Mar. 22, b3 §
and 104-2, and House Conféerence Report 1995, see section 209 of Pub.L. 1044, set )
No. 104-76, see 1995 U.S. Code Cong. outas a note under section 1531 of this 8
and Adm. News, p. 4. ) title. ] - B

CROSS REFERENCES : - i
Congressional review of agency rulemaking, see 5 USCA § 801.

LIBRARY REFERENCES

American Digest System s
Administrative Law ‘and Procedure ¢2392.1.
United States €241, 79.

Key Number System Topic Nos. 154, 393.

i AR SR e v

Research References

Treatises and Practice Aids : »
Federal Procedure, Lawyers Edition § 2:415, Introduction. - -
Federal Procedure, Lawyers Edition § 2:416, Application of Other Federal Law;

i

Statute of Limitations and Record on Review. il

Federal Procedure, Lawyers Edition § 2:417, Limitation of Remedies. % i
West's Federal Administrative Practice § 7588, Impact Analysis-Analysis of Other ¢
Types of Impact. : #
. : #

WESTLAW ELECTRONIC RESEARCH ; !

See WESTLAW guide following the Explanation pages of this volume. 3 ]I
" . |

I N

-
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~ SUBCHAPTER IV—JUDICIAL REVIEW
8 1571. Judicial review
- (a) Agency statements on significant. regulatory actions
" (1) In general ' o

Compliance or noncompliance by any agency with the provi-

sions of sections 1532 and 1533(a)(1) and (2) of this title shall be
subject to judicial review only in accordance with this section.

(2) Limited review of agency compliance or noncompliance

_ (A) Agency compliance or noncompliance with the provisions

. of sections 1532 and 1533(a)(1) and (2) of this title shall be
subject to judicial review only under section’'706(1) of Title 5,

and only as provided under subparagraph (B). ‘
.+ .. (B) If an agency fails to prepare the written statement (includ-
+ +ing the preparation of the estimates, analyses, statements, or
descriptions) under section 1532 of this title or the written plan
ander section 1533(a)(1) and (2) of this title, a court may compel
the agency to prepare such written statement. ’

(3) Review of agency rules .

In any, judicial review under any other Federal law of an
" agency rule for which a written statement or plan is required
7" under sections 1532 and 1533(a)(1) and (2) of this title, the
5. inadequacy or failure to prepare such statement (including the
" inadequacy or failure to prepare any estimate, -analysis, state-

“ment or description) or written plan shall not be used as a basis

" for staying, enjoining, invalidating or otherwise affecting such

_ agency rule. =7 ' '

(4) Certain information as part of record

Any information generated under sections 1532_'and_’1533(a)(1)
and (2) of this title that is part of the rulemaking record for
judicial review under the provisions of any other Federal law
may be considered as part of the record for judicial review

".....conducted under such other provisions of Federal law.

(5) Application of other Federal law

For any petition under paragraph (2) the provisions of such
_other Federal law shall control all other matters, such as exhaus-
tion of administrative remedies, the time for and manner of
seeking review and venue, except that if such other Federal law
does not provide a limitation on the time for filing a petition for
judicial review that is less than 180 days, such limitation shall be

27 '
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: direct netification or publication of the agenda in publications likely
to be obtained by such small entities and shall invite comments upon
z. each subJect area on the agenda.

: . e (d) Nothmg in this section precludes an agency from considering
' or acting on ‘any matter not included"in a regulatory flexibility
agenda, or requires an agency to consider or act on any matter hsted
in.such agenda. :

(Added Pub.L. 96—354 § 3(a), Sept. 19, 1980, 94 Stat 1166)

1Soin ongmal The comma probably should be a semicolon...

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports . out as a note under section 601 of this
1980 Acts. Senate Report No. 96-878, title.

see 1980 U.S. Code Cong. and Adm.

i News, p. 2788.

Efféctive and Applicabllity Provisions
1980 “'Acts. Section effective Jan. 1,
1_98__1 see’ sectlon_4‘of Pub.L. 96—354 set

CODE OF FEDERAL REGULATIONS

5 »Emergency management and assistance, see 44 CFR §§ l 1 et seq ks 18 100 et seq
National defense, see 32 CFR § 519.51 et seq . _ :

LAW REVIEW AND JOURNAL COMMENTARIES

= Leglslatlve oversight of administrative agem:les 'in Minhesota.’ Nell W. Ham1lton:
and J. Dav1d Prmce 1986, 12 Wm. Mltchell L. Rev 223 .

LIBRARY REFERENCES i

I Amerlca.n Digest System
" Administrative Law and Procedure @394
Key Number System Toptc No.:15A.

Research References .
L - Encyclopedlas ] 3 .
“Am! J'ur Zd Job Dlscnmmatlon § 1638, Regulatory Flex1b1hty Act

Treatlses and Practxee Aids
West s Federal Admlmstratwe Practlce § 7537 Not1ce - Regulatory Agenda

WESTLAW ELECTRONIC RESEARCH.

- See Westlaw guide followmg the Explanatlon pages of this'volume."

s

b . § 603 Imtlal regulatory flexibility analysxs

(a) Whenever an agency is required by section 553 of thlS title, or

{ any other law, to publish general notice of propéosed rulemakmg for

’ any proposed rule, or publishes a notice. of proposed rulemaking for

! an- interprétative rule involving the internal ‘revenue laws of ‘the

1 Umted States, the agency shall prepare and make available for public
i 58
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comment an initial regulatory flexibility analysis. Such analysis shall
describe the impact of the- proposed rule on small entities. The
initial regulatory flexibility analysis or a summary shall be published
in the Federal Register at the time of the publication of general
notice of proposed rulemaking for the rule. The agency shall trans-
mit a copy of the ‘initial regulatory flexibility analysis to the Chief
Counsel for Advocacy of the Small Business Administration.  In the
case of an interpretative rule involving the internal revenue laws of
the United States, this chapter applies to interpretative rules publish--
 ed in the Federal Register for codification in the Code of Federal
Regulat1ons but. only to the extent that such interpretative rules
1mpose on small entltres a collection of- 1nformatlon reqmrementv

(b) Each 1n1t1al regulatory flexibility analysis requlred under tl'llS;
sectxon shall contain—

(1) a description of the reasons- why actlon by the agency is
bemg considered;

2) a succinet statement of the obJectlves of and legal basis
for, the proposed rule;

(3) a description of. and where feasible, -an estimate of the
number of small entities. to.which the: proposed rule will apply,

(4) a descnptmn of the pro;ected reportmg, recordkeeplng'-
"and other compliance requirements of the proposed rule, includ-
ing an estimate of the classes of small entities which will be
subjectto thé’ requirement ahd the type of profess1onal SklllS~
‘necessary for preparation of the report or record; .

(5) an identification, to the extent pract1cable of all relevant
Federal rules which may duphcate overlap or conflict with the
proposed rule. -

(¢) Each initial regulatory ﬂex1b111ty analy51s shall also contain a
description of any significant alternatives to the. proposed-rule which
accomplish the stated objectives of applicable 'statutes- and which.
minimize any significant economic impact of the proposed rule on’
sniall entities. Consistent with the stated objectives of applicable
statutes, the analysis shall discuss significant altérnatives such as—

(1) the establishment of differing “compliance or reporting
_ requirements or timetables that take 1nto account the resources-
“available to'small entities; : i

(2) the clarification, consolidation, or slmplifiCation'o‘f compli-
ance and reportmg requrrements under the rule for such small
entities;

(3) the use of performance rather than demgn standards and'
59
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(4) an exemption from coverage of the rule vor any part-
 thereof; for such small entities. : 3 1 v

THE:AGENCIES ‘GENERALLY Part- 1"

(Added Pub.L. 96-354, § 3(a), Sept. 19, 1980, 94- ‘Stat.’ 1166 and amende’d

Pub.L. 104-121, Tltle I1, § 241(a)(1) Mar. 29; 1996, 110 Stat 864)

HISTORICAL AND STATUTORY NOTES

Revisxon Notes and Legislative Reports -
. 1980 Acts. Senate Report No. 96-878,

see 1980 U.S. Code Cong arid Adm ’

News, P+ 2788

References fhText '

B

. The internial revénue laws of the United -
States, referred to in subsec. (a), are,clas- -

“sified generally to Title 26, Intemal Reve-
nue: Code. I e o

A.mendments

1996 Amendments. Subsec (a)
Pub:L: 104-121, -§ 241(a)(1), inserted ‘
or publishes a notice of proposed rule-
making for an interpretive rule involving

the internal revenue laws of:the United :
States” following proposed rule”, and“

CROSS REFERENCES

§oolr

addéd provisions, relatmg to, apphcablhty

of chapter to mterpretwe rules involving

1nternal revenue laws

F ol Effectlve and Applxcablhty Provmons -

1996 Acts’ Amendment | by Pub.L.
104-121 effectivé’ on “expiration ‘of: 90!

} days after Mar.:29, 1996, except as-other-:
‘wise provided, see section 245 of “Pub.L.
104121, set out -asia note under;section

601 of this title. o
1980 Acts. Requlrements of thls sec-

ey

* tion -applicable  only:to rules. for which a

notice of proposed. rulemakmg is issued
on or after Jan. 1, 1981, see section 4 of

“Pub.L. 96-354, set out:as a ndte under

section 601 -of this‘title. g =

gl Congressmnal review oE agency rulemaklng, see 5 USCA § '801:. el E
Medicare and Medicaid initial regulatory impact analysxs to set forth _matters
requlred under ‘th.lS sectlon w1th respect to small ‘riral | hospltals’ see 42

USCA § l302

CODE OF FEDERAL REGULATIONS - :

Emergency management and assxstance, see 44 CFR §§ 1:1 et:seq:; 18 100 et seq.
Legislative use of cost/beneﬁt analysxs, see Koch Adrmmstratlve Law and Practlce

§ 4.35.:

- National defense, see 32 CFR § 519 51 et seq.

American Digest 'System' ;

Administrative Law and Procedure €2392.1.

Key Number System Topic No. 15A.

Corpus Juris Secundum

CJS Public Administrative Law and Procedure § 187, Notxce of Proposed Federal»,i

" LIBRARY REFERENCES

§igey

Rules -- Initial Regulatory Flexibility Analy51s

- Research References

ALR Library .

197 ALR, Fed 519, Constructlon and Application of Regulatory. Flexxblllty Act 5

U.S.C.A. §8 601 etseq
Encyclopedias

Am. Jur. 2d Job Dlscrlmmatlon § 1638, Regulatory Flexlblllty Act.

Treatises and Practice Aids

Federal Procedure, Lawyers Edition §:42:2333, Small Busmess Exemptions.
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Note 5 )

torily required level within statutorily re-
quired time. A.M.L. Intern;, Inc. v. Da-
ley, D:Mass.2000, 107 F.Supp.2d 90.
Fish & 12

Under law in effect on May 31, 1996,
‘Secrétary of Commerce adequately per-
formed final regulatory flexibility analysis
under Regulatory Flexibility Act (RFA) in
promulgating amendment to notrtheast
multispecies fishery management plan
that placed tougher restrictions on fishing
vessels than amendment designed to
avoid further depletion of groundfish
stocks, despite claims that Secretary
failed to examine effect of amendment on
small  businesses, particularly trawlers
and other small fishing boats, and that
Secretary failed to identify and examine
alternatives that would reduce burden on
those entities. Associated- Fisheries of
Maine, Inc. v. Daley, D.Me.1997, 954
F.Supp. 383, -affirmed 127 F.3d 104.
Fish & 12

6. Review

Failure to raise issue during rulemak-
ing of whether Federal Communications
Commission’s (FCC) final regulatory flex-
ibility analysis (FRFA) for specialized mo-
bile radio (SMR) licensing scheme failed
to adequately describe steps taken to min-
imize economic impact on small licensees
precluded judicial review of issue, even

spection’ Service,
"F.Supp.2d 1058, affirmed 143 Fed:Appx.

Document #1344128

.THE AGENCIES GENERALLY Part 1

though failure was understandable in
view of FCC’s admission that its initial
SMR orders were. unclear on' when in-
cumbent licensees would be reimbursed
for relocation costs. Small Business in
Telecommunications v. F.C.C., C.A.D.C.
2001, 251 F.3d 1015, 346 U.S.App.D.C.
200. Telecommunications € 1055 |

7. Injunction

Likelihood of success on merits re-
quirement was satisfied, in suit seeking
preliminary injunction barring rule al-
lowing for importation of Canadian beef
and cattle, after importation was banried
due to concern over spread of Bovine
Spongiform Encephalopathy (Mad " Cow
Disease), by claim that Department of
Agriculture violated Regulatory Flexibili-
ty Act (RFA) by not carefully corsidering
impact of - importation allowance on
small ranchers and not evaluating alter-
natives that might protect ranchers, such
as requiring country of origin. labeling
on meat and inspection. Ranchers Cat-
tlemen Action Legal Fund United Stock-
growers of ‘America v. U.S. Dept. of
Agriculture, Animal and Plant Health In-
D.Mont.2005; - 359

751, 2005 WL ‘1719211, reversed 415
F.3d .1078, as amended. Injunction ¢
138.48 - 1 .

8 6.05. Avoidance of duplicative or unnec'essafy'analyses

Filed: 1

i
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(a) Any Federal agency may perform the analyses required. by
sections 602, 603, and 604 of this title in conjunction with or as a
part of any other agenda or analysis required by any other law if
such other analysis satisfies the provisions of such sections. :

(b) Sections 603 and 604 of this title shall not apply to any '
proposed or final rule if the head of the agency certifies that the rule '
will not, if promulgated, have a significant economic impact on a -
substantial number of small entities. If the head of the agency makes 1
a certification under the preceding sentence, the agency shall publish
such certification in the Federal Register at the time of publication of
general notice of proposed rulemaking for the rule or at the time of
publication of the final rule, along with a statement providihg the
factual basis for such certification. The agency shall provide such
certification and statement to the Chief Counsel for Advocacy of the
Small Business Administration.

| | | | ADD-43 I
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Notes of Decisions

snstruction with other laws 1 with requirement that it do so by con-
tracting function out to private sector if
. that would be more economical. Infor-
~ Construction with other laws- mation Handling Services, In¢. v. De-
Governments obligation, under Elec- fense Automated Printing Services,
nic Freedom of Information Act C.A.D.C.2003, 338 F.3d 1024, 358
mendments of 1996 and Paperwork Re-  U.S.App.D.C. 37. Records & 30; Rec-
n Act, to make public documents ords & 62; Telecommunications &
ilable over Internet did not conflict 1329 ]

& 3507. Public information collection activities; submission to
Director; approval and delegation

(a) An agency shall not conduct or sponsor the collection of
nformation unless in advance of the adoption or revision of the
‘ollection of information—

(1) theagency has— .

(A) conducted the review established under section
3506(c)(1); .

(B) evaluated the public comments recelved under section
3506(c)(2);

(€) submitted to the Director the certification required
under section 3506(c)(3), the proposed collection of informa-
tion, copies of pertinent statutory authority, regulations, and

~ other related materials as the Director may specify; and

(D) published a notice in the Federal Register—

(i) stating that the agency has made such submission;
and
(ii) setting forth—
(I) atitle for the colléction of information;
(II) a summary of the collection of information;
(IIX) a brief description of the need for the infor-
mation and the proposed use of the information;
(IV) a description of the likely respondents and
proposed frequency of response to the collection of
information;
{V) an estimate of the burden that shall result
from the collection of information; and
(VI) notice that comments may be submitted to
-the agency and Director;
(2) the Director has approved the proposed collection of mfor—
mation or approval has been inferred, under the prov151ons of

thlS section; and .
451/
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(3) the agenéy has obtained from the Director a control num
ber to be displayed upon the collection of information.

(b) The Director shall provide at least 30 days for public comment
prior to making a decision under subsection (c), (d), or (h), except as
provided under subsection (j). ]

(e)(1) For any proposed collection of information not contalned m
“a proposed rule; the Director shall notify the agency involved of the
decision to approve or disapprove the proposed collection of infor-

mation. : E
‘ #

(2) The Director shall provide the notification under paragraph
" (1), within 60 days after receipt or publication of the notice under
subsection (a)(1)(D), whichever is later. ;

(3) If the Director does not notify the agency of a demal or
approval within the 60-day period described under paragraph (2)+-

(A) the approval may be inferred; -
(B) a control number shall be a551gned without further delay,
“and
(C) the agency may collect the 1nf0rmat10n for not more than
1 year.

(d)(1) For any proposed collection of 1nformat10n contained in d_f_'
proposed rule— R
(A) as soon as practlcable but no later than the date of
publication of a notice of proposed rulemaking in the Federaf;:'—.-
Register, each agency shall forward to the Director a copy of any;:
proposed rule which contains a collection of information andﬂ
any information requested by the Director necessary to make the
determination required under this subsection; and .
(B) within 60 days after the notice of proposed rulemaking IS i r
published in the Federal Register, the Director may file puth i
comments pursuant to the standards set forth in section 3508 0ﬂ~
the collection of information contained in the proposed ralé

(2) When a final rule is pubhshed in the Federal Register, the
agency shall explain— -

(A) how any collection of information contained in the fmal'.'_. i
rule responds to the comments, if any, filed by the Dlrector or
the public; or :

(B) the reasons such comments were rejected.

(3) If the Director has received notice and failed to comment On. {
an agency rule within 60 days after the notice of proposed rulemak-:
ing, the Director may not disapprove any collection of mformatlon-_.-:

* specifically contained in an agency rule.
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1980 (PRA), 44 U.S.C.A. 88 3501 et seq.
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f’_:' See Westlaw guide following the Explanation pages of this volume.
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(a) Notwithstanding any other provision of law, no person shall be
® subject to any penalty for failing to comply with a collection of
¥ information that is subject to this subchapter if—
' (1) the collection of information does not display a valid
control number assigned by the Director in accordance with this
subchapter; or

(2) the agency fails to inform the person who is to respond to
the collection of information that such person is not required to
respond to the collection of information unless it displays a valid
control number. '

. (b) The protection provided by this section may be raised in the
. form of a complete defense, bar, or otherwise at any time during the
& agency administrative process or judicial action applicable thereto.
 (Added .Pub.L. 104-13, § 2, May 22, 1995, 109 Stat. 181, and amended

Pub.L. 106-398, § 1 [Div. A, Title X, § 1064(b)}, Oct. 30, 2000, 114 Stat.
1654, 1654A-275.) '

HISTORICAL AND STATUTORY NOTES

Ta e A A R ) S

et S AR A S

Revision Notes and Legislative Reports

1995 Acts. House Report No. 104-37
and House Conference Report "No.
104-99, see 1995 U:S. Code Cong. and
Adm. News, p. 164.

2000 Acts. House Conference Report
No. 106-945 and Statement by President,
see 2000 U.S. Code Cong. and Adm.
News, p. 1516.

Amendments

2000 Amendments. Pub.L.
[Div. A, Title I, § 1064(b)], struck out
“chapter’’ -and inserted “subchapter”
wherever appearing. )

Effective and Applicability Provisions
2000 Acts. Pub.L. 106-398, & 1 [Div. A,

Title X, § 1065], Oct. 30, 2000, 114 Stat.

1654, 1654A-275, provided that the

106-398 .

amendment to this section by Pub.L.
106-398, § 1, [Div. A, Title X, Subtitle G
88 1061 to 1065]], Oct. 30, 2000, 114
Stat. 1654, 1654A-266, shall take effect
30 days after Oct. 30, 2000. See note set
out under section 3531 of this title.

1995 Acts. Section effective Oct. [,
1995, except as otherwise provided, see
section 4 of Pub.L. 104-13, set out as a
note under section 3501 of this title.

Prior Provisions

A prior section 3512, added Pub.L.
96-511, § 2(a), Dec. 11,1980, 94 Stat.
2822, relating to public protection, was
omitted in the general revision of this
chapter by Pub.L. 104-13.

Another prior section 3512, added
Pub.L. 93-153, Title IV, § 409(b), Nov.
16, 1973, 87 Stat. 593, which related to .
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information for independent regulatory.

agencies, was omitted in the general revi-
sion of this chapter by section 2(a) of
Pub.L. 96-511. .

Delayed Application of 1995 Revision
Pursuant to section 4(c) of Pub.L.
104-13, set out as a note under section
3501 of this title, prior section 3512, as in
effect on September 30, 1995, shall con-
tinue to apply to the collection of infor-
mation for which there is in effect on
September 30, 1995, a control number
issued by the Office of Management and
Budget under this chapter, and shall con-
tinue so to apply until the earlier of (1)
the first renewal or modification of that

CROSS REFERENCES

PUBLIC PRINTING AND DOCUMENTS  Ch. 35 -

collection of information after Septemb
30, 1995, or (2) the expiration of its cg,
trol number after September 30, 199

Prior section 3512, as in effect on Se
tember 30, 1995, reads as follows:
“Notwithstanding any other provision
of law, no person shall be subject to any

penalty for failing to maintain or provide '
information to any agency if the informa..~

tion collection request involved was made
after December 31, 1981, and does not

display a current control number as.

signed by the Director, or fails to state

that such request is not subject to. this.

chapter.”

Administrative remedies for false claims and statements, provisions of this section
~ not superceded, see 31 USCA § 3811. -

Disclosure to Federal agency of disaggregated information obtained in éccordanc'é
with this section, see 15 USCA § 57b-2. ]
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(FOIA).
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Westlaw.
49 U.8.C.A. § 32902 , ' Page 1

>
Effective: December 20, 2007

United States Code Annotated Currentness
Title 49. Transportation (Refs & Annos)
Subtitle VI. Motor Vehicle and Driver Programs
~g Part C. Information, Standards, and Requirements (Refs & Annos)
~g@ Chapter 329. Automobile Fuel Economy (Refs & Annos)
= .§ 32902. Average fuel economy standards

(a) Prescription of standards by regulation.--At least 18 months before the beginning of each model year, the Secret-
ary of Transportation shall prescribe by regulation average fuel economy standards for automobiles manufactured by a
manufacturer in that model year. Each standard shall be the maximum feasible average fuel economy level that the Sec-
retary decides the manufacturers can achieve in that model year.

(b) Standards for automobiles and certain other vehicles.--

(1) In general.--The Secretary of Transportation, after consultation with the Secretary of Energy and the Administrator
of the Environmental Protection Agency, shall prescribe separate average fuel economy standards for--

(A) passenger automobiles manufactured by manufacturers in each model year beginning with model year 2011 in
accordance with this subsection;

(B) non-passenger automobiles manufactured by manufacturers in each model year beginning with model year 2011
in accordance with this subsection; and

(C) work trucks and commercial medium-duty or heavy-duty on-highway vehicles in accordance with subsection (k).
(2) Fuel economy standards for automobiles.--

(A) Automobile fuel economy average for model years 2011 through 2020.--The Secretary shall prescribe a sep-
arate average fuel economy standard for passenger automobiles and a separate average fuel economy standard for
non-passenger automobiles for each model year beginning with model year 2011 to achieve a combined fuel eco-
nomy average for model year 2020 of at least 35 miles per gallon for the total fleet of passenger and non-passenger
automobiles manufactured for sale in the United States for that model year.

(B) Automobile fuel economy average for model years 2021 through 2030.--For model years 2021 through 2030,
the average fuel economy required to be attained by each fleet of passenger and non-passenger automobiles manu-
factured for sale in the United States shall be the maximum feasible average fuel economy standard for each fleet for
that model year.

(C) Progress toward standard required.--In prescribing average fuel economy standards under subparagraph (A),
the Secretary shall prescribe annual fuel economy standard increases that increase the applicable average fuel eco-
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nomy standard ratably beginning with model year 2011 and ending with model year 2020.
(3) Authority of the Secretary.--The Secretary shall--

(A) prescribe by regulation separate average fuel economy standards for passenger and non-passenger automobiles
based on 1 or more vehicle attributes related to fuel economy and express each standard in the form of a mathematic-
al function; and

(B) issue regulations under this title prescribing average fuel economy standards for at least 1, but not more than 5,
model years.

(4) Minimum standard.--In addition to any standard prescribed pursuant to parégraph (3), each manufacturer shall
also meet the minimum standard for domestically manufactured passenger automobiles, which shall be the greater of--

(A) 27.5 miles per gallon; or

(B) 92 percent of the average fuel economy projected by the Secretary for the combined domestic and non-domestic
passenger automobile fleets manufactured for sale in the United States by all manufacturers in the model year, which
projection shall be published in the Federal Register when the standard for that model year is promulgated in accord-
ance with this section.

(¢) Amending passenger automobile standards.--The Secretary of Transportation may prescribe regulations amending
the standard under subsection (b) of this section for a model year to a level that the Secretary decides is the maximum
feasible average fuel economy level for that model year. Section 553 of title 5 applies to a proceeding to amend the
standard. However, any interested person may make an oral presentation and a transcript shall be taken of that presenta- tion.

(d) Exemptions.-—-(1) Except as provided in paragraph (3) of this subsection, on application of a manufacturer that manu-
factured (whether in the United States or not) fewer than 10,000 passenger automobiles in the model year 2 years before
the model year for which the application is made, the Secretary of Transportation may exempt by regulation the manu-
facturer from a standard under subsection (b) or (c) of this section. An exemption for a model year apphes only if the
manufacturer manufactures (whether in the United States or not) fewer than 10,000 passenger automobiles in the model
year. The Secretary may exempt a manufacturer only if the Secretary--

(A) finds that the applicable standard under those subsections is more stringent than the maximum feasible average
fuel economy level that the manufacturer can achieve; and

(B) prescribes by regulation an alternative average fuel economy standard for the passenger automobiles manufactured
by the exempted manufacturer that the Secretary decides is the maximum feasible average fuel economy level for the
manufacturers to which the alternative standard applies.

(2) An alternative average fuel economy standard the Secretary of Transportation prescribes under paragraph (1)(Bj of
this subsection may apply to an individually exempted manufacturer, to all automobiles to which this subsection applies,

or to classes of passenger automobiles, as defined under regulations of the Secretary, manufactured by exempted manu-
facturers.
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(3) Notwithstanding paragraph (1) of this subsection, an importer registered under section 30141(c) of this title may not
be exempted as a manufacturer under paragraph (1) for a motor vehicle that the importer--
(A) imports; or

(B) brings into compliance with applicable motor vehicle safety standards prescribed under chapter 301 of this title for
an individual under section 30142 of this title.

(4) The Secretary of Transportation may prescribe the contents of an application for an exemption.
(e) Emergency vehicles.—-(1) In this subsection, “emergency vehicle” means an automobile manufactured primarily for use--

(A) as an ambulance or combination ambulance-hearse;
(B) by the United States Government or a State or local government for law enforcement; or
(C) for other emergency uses prescribed by regulation by the Secretary of Transportation.
(2) A manufacturer may elect to have the fuel economy of an emergency vehicle excluded in applying a fuel economy

standard under subsection (a), (b), (c), or (d) of this section. The election is made by providing written notice to the Sec-
retary of Transportation and to the Administrator of the Environmental Protection Agency.

(D Considerations on decisions on maximum feasible average fuel economy.--When deciding maximum feasible av-
erage fuel economy under this section, the Secretary of Transportation shall consider technological feasibility, economic
practicability, the effect of other motor vehicle standards of the Government on fuel economy, and the need of the United
States to conserve energy.

() Requirements for other amendments.--(1) The Secretary of Transportation may prescribe regulations amending an
average fuel economy standard prescribed under subsection (a) or (d) of this section if the amended standard meets the
requirements of subsection (a) or (d), as appropriate.

(2) When the Secretary of Transportation prescribes an amendment under this section that makes an average fuel eco-
nomy standard more stringent, the Secretary shall prescribe the amendment (and submit the amendment to Congress
when required under subsection (c)(2) of this section) at least 18 months before the beginning of the model year to which
the amendment applies.

(h) Limitations.--In carrying out subsections (c), (f), and (g) of this section, the Secretary of Transportation--

(1) may not consider the fuel economy of dedicated automobiles;

(2) shall consider dual fueled automobiles to be operated only on gasoline or diesel fuel; and

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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(3) may not consider, when prescribing a fuel economy standard, the trading, transferring, or availability of credits un-
der section 32903. .

(i) Consultation.--The Secretary of Transportation shall éonsult with the Secretary of Energy in carrying out this section
and section 32903 of this title.

(j) Secretary of Energy comments.--(1) Before issuing a notice proposing to prescribe or amend an average fuel eco-
nomy standard under subsection (a), (c), or (g) of this section, the Secretary of Transportation shall give the Secretary of
Energy at least 10 days from the receipt of the notice during which the Secretary of Energy may, if the Secretary of En-
ergy concludes that the proposed standard would adversely affect the conservation goals of the Secretary of Energy,
provide written comments to the Secretary of Transportation about the impact of the standard on those goals. To the ex-
tent the Secretary of Transportation does not revise a proposed standard to take into account comments of the Secretary
of Energy on any adverse impact of the standard, the Secretary of Transportation shall include those comments in the no-
tice.

(2) Before taking final action on a standard or an exemption from a standard under this section, the Secretary of Trans-
portation shall notify the Secretary of Energy and provide the Secretary of Energy a reasonable time to comment.

(k) Commercial medium- and heavy-duty on-highway vehicles and work trucks.--

(1) Study.--Not later than 1 year after the National Academy of Sciences publishes the results of its study under sec-
tion 108 of the Ten-in-Ten Fuel Economy Act, the Secretary of Transportation, in consultation with the Secretary of
Energy and the Administrator of the Environmental Protection Agency, shall examine the fuel efficiency of commer-
cial medium- and heavy-duty on-highway vehicles and work trucks and determine--

(A) the appropriate test procedures and methodologies for measuring the fuel efficiency of such vehicles and work trucks;

(B) the appropriate metric for measuring and expressing commercial medium- and heavy-duty on-highway vehicle
and work truck fuel efficiency performance, taking into consideration, among other things, the work performed by
such on-highway vehicles and work trucks and types of operations in which they are used;

(C) the range of factors, including, without limitation, design, functionality, use, duty cycle, infrastructure, and total
overall energy consumption and operating costs that affect commercial medium- and heavy-duty on-highway vehicle
and work truck fuel efficiency; and ‘

(D) such other factors and conditions that could have an impact on a program to improve commercial medium- and
heavy-duty on-highway vehicle and work truck fuel efficiency.

(2) Rulemaking.--Not later than 24 months after completion of the study required under paragraph (1), the Secretary,
in consultation with the Secretary of Energy and the Administrator of the Environmental Protection Agency, by regula-
tion, shall determine in a rulemaking proceeding how to implement a commercial medium- and heavy-duty on-
highway vehicle and work truck fuel efficiency improvement program designed to achieve the maximum feasible im-
provement, and shall adopt and implement appropriate test methods, measurement metrics, fuel economy standards,
and compliance and enforcement protocols that are appropriate, cost-effective, and technologically feasible for com-
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Westlaw.
49 U.S.C.A. § 32903 ‘v Page 1

C
Effective: December 20, 2007

United States Code Annotated Currentness
Title 49. Transportation (Refs & Annos)
Subtitle VI. Motor Vehicle and Driver Programs
~g Part C. Information, Standards, and Requirements (Refs & Annos)
<g Chapter 329. Automobile Fuel Economy (Refs & Annos)
= § 32903. Credits for exceeding average fuel economy standards

(a) Earning and period for applying credits.--When the average fuel economy of passenger automobiles manufactured
by a manufacturer in a particular model year exceeds an applicable average fuel economy standard under subsections (a)
through (d) of section 32902 (determined by the Secretary of Transportation without regard to credits under this section),
the manufacturer earns credits. The credits may be applied to--

(1) any of the 3 consecutive model years immediately before the model year for which the credits are earned; and

(2) to the extent not used under paragraph (1) any of the 5 consecutive model years immediately after the model year
for which the credits are earned.

(b) Period of availability and plan for future credits.—~(1) Except as provided in paragraph (2) of this subsection, cred-

its under this section are available to a manufacturer at the end of the model year in which earned.

(2)(A) Before the end of a model year, if a manufacturer has reason to believe that its average fuel economy for passen-
ger automobiles will be less than the applicable standard for that model year, the manufacturer may submit a plan to the
Secretary of Transportation demonstrating that the manufacturer will earn sufficient credits under this section within the
next 3 model years to allow the manufacturer to meet that standard for the model year involved. Unless the Secretary
finds that the manufacturer is unlikely to earn sufficient credits under the plan, the Secretary shall approve the plan.
Those credits are available for the model year involved if--

(i) the Secretary approves the plan; and
(ii) the manufacturer earns those credits as provided by the plan.

(B) If the average fuel economy of a manufacturer is less than the applicable standard under subsections (a) through (d)
of section 32902 after applying credits under subsection (a)(1) of this section, the Secretary of Transportation shall notify
the manufacturer and give the manufacturer a reasonable time (of at least 60 days) to submit a plan.

(c) Determining number of credits.--The number of credits a manufacturer earns under this section equals the product of--
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(1) the number of tenths of a mile a gallon by which the average fuel economy of the passenger automobiles manufac-
tured by the manufacturer in the model year in which the credits are earned exceeds the applicable average fuel eco-
nomy standard under subsections (a) through (d) of section 32902; times

(2) the number of passenger automobiles manufactured by the manufacturer during that model year.

(d) Applying credits for passenger automobiles.--The Secretary of Transportation shall apply credits to a model year
on the basis of the number of tenths of a mile a gallon by which the manufacturer involved was below the applicable av-
erage fuel economy standard for that model year and the number of passenger automobiles manufactured that model year
by the manufacturer. Credits applied to a model year are no longer available for another model year. Before applying
credits, the Secretary shall give the manufactiirer written notice and reasonable opportunity to comment.

(e) Applying credits for non-passenger automobiles.--Credits for a manufacturer of automobiles that are not passenger
automobiles are earned and applied to a model year in which the average fuel economy of that class of automobiles is be-
low the applicable average fuel economy standard under section 32902(a) of this title, to the same extent and in the same -
way as provided in this section for passenger automobiles.

(f) Credit trading among manufacturers.--
(1) In general.--The Secretary of Transportation may establish, by regulation, a fuel economy credit trading program
to allow manufacturers whose automobiles exceed the average fuel economy standards prescribed under section 32902
to eamn credits to be sold to manufacturers whose automobiles fail to achieve the prescribed standards such that the
total oil savings associated with manufacturers that exceed the prescribed standards are preserved when trading credits
to manufacturers that fail to achieve the prescribed standards.
(2) Limitation.--The trading of credits by a manufacturer to the category of passenger automobiles manufactured do-
mestically is limited to the extent that the fuel economy level of such automobiles shall comply with the requirements
of section 32902(b)(4), without regard to any trading of credits from other manufacturers.

(g) Credit transferringb within a2 manufacturer's fleet.--
(1) In general.--The Secretary of Transportation shall establish by regulation a fuel economy credit transferring pro-
gram to allow any manufacturer whose automobiles exceed any of the average fuel economy standards prescribed un-
der section 32902 to transfer the credits earned under this section and to apply such credits within that manufacturer's
fleet to a compliance category of automobiles that fails to achieve the prescribed standards.
(2) Years for which used.--Credits transferred under this subsection are available to be used in the same model years
that the manufacturer could have applied such credits under subsections (a), (b), (d), and (e) as well as for the model
year in which the manufacturer earned such credits.
(3) Maximum increase.--The maximum increase in any compliance category attributable to transferred credits is--

(A) for model years 2011 through 2013, 1.0 mile per gallon;
(B) for model years 2014 through 2017, 1.5 miles per gallon; and

(C) for model year 2018 and subsequent model years, 2.0 miles per gallon.
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(4) Limitation.--The transfer of credits by a manufacturer to the category of passenger automobiles manufactured do-
mestically is limited to the extent that the fuel economy level of such automobiles shall comply with the requirements
under section 32904(b)(4), without regard to any transfer of credits from other categories of automobiles described in

paragraph (6)(B).
(5) Years available.--A credit may be transferred under this subsection only if it is earned after model year 2010.
(6) Definitions.--In this subsection:

(A) Fleet.--The term “fleet” means all automobiles manufactured by a manufacturer in a particular model year.

(B) Compliance category of automobiles.--The term “compliance category of automobiles” means any of the fol-
lowing 3 categories of automobiles for which compliance is separately calculated under this chapter:

(i) Passenger automobiles manufactured domestically.

(ii) Passenger automobiles not manufactured domestically.

(iii) Non-passenger automobiles.
(h) Refund of collected penalty.--When a civil penalty has been collected under this chapter from a manufacturer that
has earned credits under this section, the Secretary of the Treasury shall refund to the manufacturer the amount of the
penalty to the extent the penalty is attributable to credits available under this section.
CREDIT(S)
(Added Pub.L. 103-272, § 1(e), July 5, 1994, 108 Stat. 1061, and amended Pub.L. 110-140, Title I, § 104(a), Dec. 19,
2007, 121 Stat. 1501.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1994 Acts.
l Revised Section Source (U.S. Code) Source (Statutes at Large) |
32903(a) 15:2002(D(1)(B), (4). Oct. 20, 1972, Pub.L. 92-513, 86 Stat. 947, § 502(1);
| added Oct. 10, 1980, Pub.L. 96-425, § 6(b), 94 Stat.
1826.
32903(b)(1) 15:2002(1)(1)(A).
32903(b)(2) 15:2002(D(1)(C).
32903(c) 15:2002(1)(1)(D).
32903(d) 15:2002(D)(1)X(E).
32903(e) 15:2002(1)(2).
[32903(H) 15:2002(1)(3). , |
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Cal. Admin. Code tit. 13, § 1961.1

P

Barclays Official California Code of Regulations Currentness
~ Title 13. Motor Vehicles
Division 3. Air Resources Board
Chapter 1. Motor Vehicle Pollution Control Devices
xg Article 1. General Provisions (Refs & Annos)
= § 1961.1. Greenhouse Gas Exhaust Emission Standards and Test Procedures - 2009 and Subsequent
Model Passenger Cars, Light-Duty Trucks, and Medium-Duty Vehicles.

(a) Greenhouse Gas Emission Requirements.The greenhouse gas emission levels from new 2009 and subsequent model
year passenger cars, light-duty trucks, and medium-duty passenger vehicles shall not exceed the following requirements.
Light-duty trucks from 3751 Ibs. LVW - 8500 Ibs. GVW that are certified to the Option 1 LEV II NOx Standard in sec-
tion 1 961(a)(1) are exempt from these greenhouse gas emission requirements, however, passenger cars, light-duty trucks
0-3750 Ibs. LVW, and medium-duty passenger vehicles are not eligible for this exemption. '

(1) Fleet Average Greenhouse Gas Requirements for Passenger Cars, Light-Duty Trucks, and Medium-Duty Passen-
ger Vehicles. ’

(A)(i) The fleet average greenhouse gas exhaust mass emission values from passenger cars, light-duty trucks,
and medium-duty passenger vehicles that are produced and delivered for sale in California each model year by a
large volume manufacturer shall not exceed:

FLEET AVERAGE GREENHOUSE GAS EXHAUST MASS EMISSION REQUIREMENTS FOR PASSENGER CAR,
LIGHT-DUTY TRUCK, AND MEDIUM-DUTY PASSENGER VEHICLE WEIGHT CLASSES1

(4,000 mile Durability Vehicle Basis)

Fleet Average Greenhouse Gas Emissions

(grams per mile C02 - equivalent

All PCs; LDTs
LDTs 0-3750 Ibs. 3751 Ibs. LVW - 8500 Ibs.
Model Year Lvw GVW: MDPVs
2009 323 439
2010 301 . 420
2011 267 : 390
2012 233 _ 361
2013 227 ' 355
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2014 208 350
2015 213 341
2016+ 205 332

1Each manufacturer shall demonstrate compliance with these values in accordance with section 1961.1(a)(1)(B).

1. For each model year, a manufacturer must demonstrate compliance with the fleet average require-
ments in this section 1961.1(a)(1)(A) based on one of two options applicable throughout the model
year, either:

Option 1: the total number of passenger cars, light-duty trucks, and medium-duty passenger vehicles
that are certified to the California exhaust emission standards in this section 1961.1, and are produced
and delivered for sale in California; or

Option 2: the total number of passenger cars, light-duty trucks, and medium-duty passenger vehicles
that are certified to the California exhaust emission standards in this section 1961.1, and are produced
and delivered for sale in California, the District of Columbia, and all states that have adopted Califor-
nia's greenhouse gas emission standards for that model year pursuant to Section 177 of the federal
Clean Air Act (42 U.S.C. § 7507).

a. For the 2009 and 2010 model years, a manufacturer that selects complizince Option 2 must notify the
. Executive Officer of that selection, in writing, within 30 days of the effective date of the amendments to
this section (a)(l)(A)l or 'must comply with Option 1.

b. For the 2011 and later model years, a manufacturer that selects compliance Option 2 must notify the
Executive Officer of that selection, in writing, prior to the start of the applicable model year or must
comply with Option 1.

¢. When a manufacturer is demonstrating compliance using Option 2 for a given model year, the term
“in California” as used in subsections 1961.1(a)(1)(B)3. and 1961.1(b) means California, the District of
Columbia, and all states that have adopted California's greenhouse gas emission standards for that mod-
el year pursuant to Section 177 of the federal Clean Air Act (42 U.S.C. § 7507).

d. A manufacturer that selects compliance Option 2 must provide to the Executive Officer separate val-
ues for the number of vehicles produced and delivered for sale in the District of Columbia and for each
individual state within the average. -

(A)(ii) For the 2012 through 2016 model years, a manufacturer may elect to demonstrate compliance with this
section 1961.1 by demonstrating compliance with the National greenhouse gas program as follows:

1. A manufacturer that selects compliance with this option 1961.i(a)(1)(A)(ii) must notify the Execut-

ive Officer of that selection, in writing, prior to the start of the applicable model year or must comply
with 1961.1(a)(1)(A)().

2. The manufacturer must submit to ARB a copy of the Model Year CAFE report that it submitted to
EPA as required under 40 CFR §86.1865-12 (as proposed at 74 Fed.Reg. 49454, 49760 (September 28,
2009) and adopted by EPA on April 1, 2010, 75 Fed.Reg. [insert page] (April [insert date], 2010), for
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demonstrating compliance with the National greenhouse gas program and the EPA determination of
compliance. These must be submitted within 30 days of receipt of the EPA determination of compli-
ance, for each mode! year that a manufacturer selects compliance with this option 1961.1(a)(1)(A)(ii).
and

3. If a manufacturer has outstanding greenhouse gas debits at the end of the 2011 model year, as calcu-
lated in accordance with 1961.1(b), the manufacturer must submit to the Executive Officer a plan for
offsetting all outstanding greenhouse gas debits by using greenhouse gas credits earned under the Na-
tional greenhiouse gas program before applying those credits to offset any National greenhouse as pro-
gram debits. Upon approval of the plan by the Executive Officer, the manufacturer may demonstrate
compliance with this section 1961.1 by demonstrating compliance with the National greenhouse gas
program. Any California debits not offset by the end of the 2016 model year National greenhouse gas
program reporting period are subject to penalties as provided in this Section 1961.1.

(B) Calculation of Fleet Average Greenhouse Gas Value.
1. Basic Calculation.

a. Option A: Each manufacturer shall calculate both a “city” grams per mile average COz-equivalent
value for each GHG vehicle test group and a “highway” grams per mile average COz—equivalent value
for each GHG vehicle test group, including vehicles certified in accordance with section 1960.5 and
vehicles certified in accordance with section 1961(a)(14), using the following formula. Option B: For a
manufacturer that elects to demonstrate compliance with the greenhouse gas requirements using CAFE
data, “GHG vehicle test group” shall mean “subconfiguration” in this subsection 1961.1(a)(1)(B)1.a.
Greenhouse Gas emissions used for the “city” CO,-equivalent value calculation shall be measured us-
ing the “FTP” test cycle (40 CFR, Part 86, Subpart B). Greenhouse Gas emissions used for the
“highway” COz-equivalent value calculation shall be based on emissions measured using the Highway
Test Procedures.

COz-Equivalent Value = CO2 +296 x N2 05 235 %.CH. . A/C Direct Emissions Allowance - A/C In-
direct Emissions Allowance : :

A manufacturer may use N,,O = 0.006 grams per mile in lieu of measuring N,,O exhaust emissions. A
manufacturer that elects to use CAFE data to demonstrate compliance with the greenhouse requirements
may substitute the term 1.9 C02—equivalent grams per mile for the terms “296 x NZO # 23 xCH, 4” in
this equation.

b. A/C Direct Emissions Allowance.A manufacturer may use the following A/C Direct Emission Allow-

“ances, upon approval of the Executive Officer, if that manufacturer demonstrates that the following re-
quirements are met. Such demonstration shall include specifications of the components used and an en-
gineering evaluation that verifies the estimated lifetime emissions from the components and the system.
A manufacturer shall also provide confirmation that the number of fittings and joints has been minim-
ized and components have been optimized to minimize leakage. No A/C Direct Emissions Allowance is
permitted if the following requirements are not met.

1. A “low-leak air conditioning system” shall be defined as one that meets all of the following criteria:
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A. All pipe and hose connections are equipped with multiple o-rings, seal washers, or metal gaskets
only (e.g., no single o-rings);

B. All hoses in contact with the refrigerant must be ultra-low permeability barrier or veneer hose on
both the high-pressure and the low-pressure sides of the system (e.g., no rubber hoses); and

C. Only multiple-lip compressor shaft seals shall be used (with either compressor body o-rings or
gaskets).

ii. For an air conditioning system that uses HFC-134a as the refrigerant:

A. An A/C Direct Emissions Allowance of 3.0 COZ—equivalent grams per mile shall apply if the
system meets the criteria for a “low-leak air conditioning system.”

B. An A/C Direct Emissions Allowance of 3.0 COz—equivalent grams per mile shall apply if the
manufacturer demonstrates alternative technology that achieves equal or lower direct emissions
. than a “low-leak air conditioning system.”

C. An A/C Direct Emissions Allowance greater than 3.0 COz-equivalent grams per mile may apply
for an air conditioning system that reduces refrigerant leakage further than would be obtained from
a “low-leak air conditioning system.” A maximum A/C Direct Emissions Allowance of 6.0 CO,-
equivalent grams per mile may be earned for an air conditioning system that has 100 percent con-
tainment of refrigerant during “normal operation.” To obtain an A/C Direct Emissions Allowance
greater than 3.0 COz—equivaIent grams per milé, the manufacturer must provide an engineering
evaluation that supports the allowance requested.

iii. For an air conditioning system that uses HFC-152a, CO2 refrigerant, or any refrigerant with a GWP
of 150 or less: An A/C Direct Emissions Allowance shall be calculated using the following formula:
A/C Direct Emissions Allowance = A - (B x C)

where: A = 9 CO,-equivalent grams per mile (the lifetime vehicle emissions expected from an air con-
ditioning system that uses refrigerant HFC-134a);

B=9 CO; - equivalent g/mi x GWP
1300

where: B is the lifetime vehicle emissions expected from an air conditioning system that uses a refriger-
ant with a GWP of 150 or less, and

“GWP” means the GWP of this refrigerant; and

C =1, except for an air conditioning system that meets the criteria of a “low-leak air conditioning sys-
tem.”

For an air conditioning system that meets or exceeds the criteria of a “low-leak air conditioning sys-
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tem,” the following formula shall apply:

C=1-(0.12 x credit)

where: “credit” equals 3.0 COzLequivalent grams per mile for a “low-leak air conditioning system” that
meets the criteria of section 1961.1(a)(1)(B)1.b.i., or

“credit” equals a value greater than 3.0 COZ—equivalent grams per mile for an air conditioning system
that reduces refrigerant leakage further than would be obtained from a “low-leak air conditioning sys-
tem.” A maximum credit of 6.0 C02—equivalent grams per mile may be earned for an air conditioning
system that has 100 percent containment of refrigerant during normal operation. To obtain a credit
greater than 3.0 C02-equivalent grams per mile, the manufacturer must provide an engineering evalu-
ation that supports the credit requested.

iv. A manufacturer that elects to use CAFE Program emissions data to demonstrate compliance with the
greenhouse requirements shall calculate the A/C Indirect Emissions Allowance for each Vehicle Con-
figuration by calculating the A/C Indirect Emissions Allowance for each air conditioning system used
in that Vehicle Configuration and calculating a sales-weighted average for that Vehicle Configuration.

c. A/C Indirect Emissions Allowance. A manufacturer may use the following A/C Indirect Emissions Al-
lowances, upon approval of the Executive Officer, if the manufacturer demonstrates using data or an en-

gineering evaluation that the air conditioning system meets the following requirements. A manufacturer

may use the following A/C Indirect Emissions Allowances for other technologies, upon approval of the

Executive Officer, if that manufacturer demonstrates that the air conditioning system achieves equal or

greater COz—equivalent grams per mile emissions reductions.

1. An “A/C system with reduced indirect emissions” shall be defined as one that meets all of the follow-
ing criteria:

A. Has managed outside and recirculated air balance to achieve comfort, demisting, and safety re-
quirements, based on such factors as temperature, humidity, pressure, and level of fresh air in the
passenger compartment to minimize compressor usage;

B. Is optimized for energy efficiency by utilizing state-of-the-art high efficiency evaporators, con-
densors, and other components; and

C. Has an externally controlled compressor (such as an externally controlled variable displacement
or variable speed compressor or an externally controlled fully cycling fixed displacement com-
pressor) that adjusts evaporative temperature to minimize the necessity of reheating cold air to sat-
isfy occupant comfort.

ii. For an A/C system that meets all of the criteria for an “A/C system with reduced indirect emissions,”
the allowance shall be calculated using the following emission factors, up to a maximum allowance of
9.0 CO,-equivalent grams per mile if the system has one evaporator and up to a maximum allowance of
11.0 COz—equivalent grams per mile if the system has two evaporators:

A.50 COz-equivalent grams per mile per 100 cc of maximum compressor displacement for a sys-
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tem that does not use CO2 as the refrigerant

B. 27.5 COz-equivalent grams per mile per 100 cc of maximum compressor displacement for a sys-
tem that uses 002 as the refrigerant

iii. For an air conditioning system equipped with a refrigerant having a GWP of 150 or less, the allow-
ance shall be calculated using the following emission factors, up to a maximum allowance of 0.5 C02—
equivalent grams per mile:

A 02 COz—equivalent grams per mile per 100cc of maximum compressor displacement for a sys-
tem that does not use CO2 as the refrigerant and

B. 1.1 CO,-equivalent grams per mile per 100cc of maximum compressor displacement for a sys-
tem that uses CO2 as the refrigerant.

iv. A manufacturer that elects to use CAFE Program emissions data to demonstrate compliance with the
greenhouse requirements shall calculate the A/C Indirect Emissions Allowance for each Vehicle Con-
figuration by calculating the A/C Indirect Emissions Allowance for each air conditioning system used
in that Vehicle Configuration and calculating a sales-weighted average for that Vehicle Configuration.

d. Upstream Greenhouse Gas Emission Adjustment Factors for Alternative Fuel Vehicles.A grams per
mile average CO,-equivalent value for each GHG vehicle test group certifying on a fuel other than con-
ventional gasoline, including vehicles certified in accordance with section 1960.5 and vehicles certified
in accordance with section 1961(a)(14), shall be calculated as follows:

CO,, + A/C Indirect Emissions) x (Fuel Adjustment Factor) + 296 x N,O + 23 x CH, + A/C Direct Emissions
. _ 4 2 4

where:
A/C Indirect Emissiqns =A-B

where: “A” represents the indirect emissions associated with an A/C system that does not incorporate
any of the A/C improvements described in section 1961.1(a)(1)(B)1.c. A is determined by the fbllowing
emission factors, with a maximum value of 17.0 CO,-equivalent grams per mile for a system that has
one evaporator and a maximum value of 21.0 COz-equivalent grams per mile for a system that has two
evaporators.

A=96 C02—equivalent grams per mile per 100cc of maximum compressor displacement for an A/C
system that does not use CO2 as the refrigerant or

A =528 C02—equivalent grams per mile per 100cc of maximum compressor displacement for an A/C
system that uses CO2 as the refrigerant.

B = A/C Indirect Emissions Allowance as calculated per section 1961.1(a)(1)(B)1.c.

A/C Direct Emissions = 9 CO,, - equivalent grams per mile - A/C Direct Emissions Allowance as calcu-
lated per section 1961.1(a)(1)(B)1.b.
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The Fuel Adjustment Factors are:

Fuel v Fuel Adjustment Factor
Natural Gas ' ' 1.03
LPG : 0.89
ES5 ‘ 074

e. Calculation of COZ-Equivalent Emissions for Hydrogen Internal Combustion Engine Vehicles and
for Electric and Hydrogen ZEVs.The grams per mile average C02-equivalent value for each GHG
vehicle test group certifying to ZEV standards, including vehicles certified in accordance with section
1960.5 and vehicles certified in accordance with section 1961(a)(14), shall be: ’

A/C Direct Emissions + Upstream Emissions Factor

where: A/C Direct Emissions = 9 CO,-equivalent grams per mile - A/C Direct Emissions Allowance as
calculated per section 1961.1(a)(1)(B)1.b.

The Upstream Emissions Factors are:

5 1
Upstream Emissions Factor

Vehicle Type I( COz—equivalent g/mi)
Electric ZEV 130

Hydrogen Internal Combustion Engine 290

Vehicle ‘

Hydrogen ZEV 210

lThe Executive Officer may approve use of a lower upstream emissions factor if a manufacturer
demonstrates the appropriateness of the lower value by providing information that includes, but is not
limited to, the percentage of hydrogen fuel or the percentage of electricity produced for sale in Califor-
nia using a “renewable energy resource.”

2. Calculation of Greenhouse Gas Values for Bi-Fuel Vehicles, Fuel-Flexible Vehicles, Dual-Fuel-Vehicles,
and Grid-connected Hybrid Electric Vehicles.For bi-fuel, fuel-flexible, dual-fuel, and grid-connected hy-
brid, electric vehicles, a manufacturer shall calculate a grams per mile average COZ—equivalent value for
each GHG vehicle test group, in accordance with section 1961.1(a)(1)(B)1., based on exhaust mass emission
tests when the vehicle is operating on gasoline.

" a. Optional Alternative Compliance Mechanisms.Beginning with the 2010 model year, a manufacturer
that demonstrates that a bi-fuel, fuel-flexible, dual-fuel, or grid-connected hybrid electric GHG vehicle
test group will be operated in use in California on the alternative fuel shall be eligible to certify those
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vehicles using this optional alternative compliance procedure, upon approval of the Executive Officer.

i. To demonstrate that bi-fuel, fuel-flexible, dual-fuel, or grid-connected hybrid electric vehicles within
a GHG vehicle test group will be operated in use in California on the alternative fuel, the manufacturer
shall provide data that shows the previous model year sales of such vehicles to fleets that provide the al-
ternative fuel on-site or, for grid-connected hybrid electric vehicles, to end users with the capability to
recharge the vehicle on-site. This data shall include both the total number of vehicles sales that were
made to such fleets or end users with the capability to recharge the vehicle on-site and as the percentage
of total GHG vehicle test group sales. The manufacturer shall also provide data demonstrating the per-
centage of total vehicle miles traveled by the bi-fuel, fuel-flexible, dual-fuel, or grid-connected hybrid
electric vehicles sold to each fleet or to end users with the capability to recharge the vehicle on-site in
the previous model year using the alternative fuel and using gasoline. '

ii. For each GHG vehicle test group that receives approval by the Executive Officer under section
1961.1(a)(1)(B)2.a.i., a grams per mile COz—equivalent value shall be calculated as follows:

COz—equivalent value=[AxExBxC]+[(1-(AxExB))xD]

where: A = the percentage of previous model year vehicles within a GHG vehicle test group that were
operated in use in California on the alternative fuel during the previous calendar year;

B = the percentage of miles traveled by “A” during the previous calendar year;

C = the CO,-equivalent value for the GHG vehicle test group, as calculated in section
1961.1(a)(1)(B)1, when tested using the alternative fuel;

D = the CO,-equivalent value for the GHG vehicle test group, as calculated in section
1961.1(a)(1)(B)1, when tested using gasoline; and

E = 0.9 for grid-connected hybrid electric vehicles or
E = 1 for bi-fuel, fuel-flexible, and dual-fuel vehicles.

The Executive Officer may approve use of a higher value for “E” for a grid-connected hybrid elec-
tric vehicle GHG vehicle test group if a manufacturer demonstrates that the vehicles can reasonably
be expected to maintain more than 90 percent of their original battery capacity over a 200,000 mile
vehicle lifetime. The manufacturer may demonstrate the appropriateness of a higher value either by
providing data from real world vehicle operation; or by showing that these vehicles are equipped
with batteries that do not lose energy storage capacity until after. 100,000 miles; or by offering 10
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year/150,000 mile warranties on the batteries.

iii. For the first model year in which a grid-connected hybrid electric vehicle model is certified for sale
in California, the manufacturer may estimate the sales and percentage of total vehicle miles traveled in-
formation requested in section 1961.1(a)(1)(B)2.a.i. in lieu of providing actual data, and provide final
sales data and data demonstrating ‘the percentage of total vehicle miles traveled using electricity by no
later than March'1 of the calendar year following the close of the model year.

3. Calculation of Fleet Average Greenhouse Gas Values.

a. Each manufacturer's PC and LDT1 fleet average Greenhouse Gas value for the total number of PCs
and LDT1s produced and delivered for sale in California, including vehicles certified in accordance
with section 1960.5 and vehicles certified in accordance with section 1961(a)(14), shall be calculated as
follows: ‘

[0.55 x (<<SIGMA>> City Test Group Greenhouse Gas Values) + 0.45 x (<<SIGMA>> Highway Test Group Green-
house Gas Values)] / Total Number of PCs and LDT1s Produced, Including ZEVs and HEVs

where: City Test Group Greenhouse Gas Value = [(Total Number of Vehicles in a Test Group -
<<SIGMA>> Number of Vehicles in Optional GHG Test Vehicle Configurations) x “worst-case” calcu-
lated C02—equivalent value + <<SIGMA>> (Number of vehicles in Optional GHG Test Vehicle Con-
figurations x applicable calculated COz—equivalent value)] measured using the FTP test cycle; and

Highway Test Group Greenhouse Gas Value = [(Total Number of Vehicles in a Test Group -
<<SIGMA>> (Number of Vehicles in Optional GHG Test Vehicle Configurations) x “worst-case” cal-
culated C02—equivalent value + <<SIGMA>> (Number of vehicles in Optional GHG Test Vehicle Con-
figurations x applicable calculated COZ-equivalent value)] measured using the Highway Test Proced-
ures.

b. Each manufacturer's LDT2 and MDPV fleet average Greenhouse Gas value for the total number of
LDT2s and MDPVs produced and delivered for sale in California, including vehicles certified in ac-
cordance with section 1960.5 and vehicles certified in accordance with section 1961(a)(14), shall be
calculated as follows:

[0.55 x (<<SIGMA>> City Tést Group Greenhouse Gas Values) + 0.45 x (<<SIGMA>> Highway Test Group Green-
house Gas Values)] / Total Number of LDT2s and MDPVs Produced, Including ZEVs and HEVs

where: City Test Group Greenhouse Gas Value = [(Total Number of Vehicles in a Test Group -
<<SIGMA>> Number of Vehicles in Optional GHG Test Vehicle Configurations) x “worst-case” calcu-
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lated C02-equivalent value + <<SIGMA>> (Number of vehicles in Optional GHG Test Vehicle Con-
figurations x applicable calculated C02—equivalent value)] measured using the FTP test cycle; and

Highway Test Group Greenhouse Gas Value = [(Total Number of Vehicles in a Test Group -
<<SIGMA>> Number of Vehicles in Optional GHG Test Vehicle Configurations) x “worst-case” calcu-
lated C02—equivaleut value + <<SIGMA>> (Number of vehicles in Optional GHG Test Vehicle Con-
figurations x applicable calculated C02—equiva1ent value)] measured using the Highway Test Proced-
ures. i

(C) Requirements for Intermediate Volume Manufacturers.

1. Before the 2016 model year, compliance with this section 1961.1 shall be waived for intermediate volume
manufacturers. ’ '

2. For each intermediate volume manufacturer, the manufacturer's baseline fleet average greenhouse gas
value for PCs and LDT1s and baseline fleet average greenhouse gas vatue for LDT2s and MDPVs shall be
calculated, in accordance with section 1961.1(a)(1)(B) using its 2002 model year fleet.

3. In 2016 and subsequent model years, an intermediate volume manufacturer shall either:

a. not exceed a fleet average greenhouse gas emissions value of 233 g/mi for PCs and LDT1s and 361
g/mi for LDT2s and MDPVs, or ,

b. not exceed a fleet average greenhouse gas value of 0.75 times the baseline fleet average greenhouse
gas value for PCs and LDT1s and 0.82 times the baseline fleet average greenhouse gas value for LDT2s
and MDPVs, as calculated in section 1961.1(a)(1)(C)2.

4. If a manufacturer's average annual California sales exceed 60,000 units of new PCs, LDTs, MDVs and
heavy-duty engines based on the average number of vehicles sold for the three previous consecutive model
years, the manufacturer shall no longer be treated as a intermediate volume manufacturer and shall comply
with the fleet average requirements applicable to large volume manufacturers as specified in section
1961.1(a)(1) beginning with the fourth model year after the last of the three consecutive model years.

5. If a manufacturer's average annual California sales fall below 60,001 units of new PCs, LDTs, MDVs and
heavy-duty engines based on the average number of vehicles sold for the three previous consecutive model
years, the manufacturer shall be treated as a intermediate volume manufacturer and shall be subject to the
requirements for intermediate volume manufacturers beginning with the next model year. '

(D) Requirements for Small Volume Manufacturers and Independent Low Volume Manufacturers.
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1. Before the 2016 model year, compliance with this section 1961.1 shall be waived for small volume manu-
facturers and independent low volume manufacturers.

2. At the beginning of the 2013 model year, each small volume manufacturer and independent low volume
manufacturer shall identify all 2012 model year vehicle models, certified by a large volume manufacturer
that are comparable to that small volume manufacturer or independent low volume manufacturer's 2016

" model year vehicle models, based on horsepower and horsepower to weight ratio. The small volume manu-
facturer and independent low volume manufacturer shall demonstrate to the Executive Officer the appropri-
ateness of each comparable vehicle model selected. Upon approval of the Executive Officer, s/he shall
provide to the small volume manufacturer and to the independent low volume manufacturer the C02—
equivalent value for each 2012 model year vehicle model that is approved. The small volume manufacturer
and independent low volume manufacturer shall calculate an average greenhouse gas emissions value for
each its greenhouse gas vehicle test groups based on the COZ—equivaleht values provided by the Executive
Officer.

3. In the 2016 and subsequent model years, a small volume manufacturer and an independent low volume
manufacturer shall either:

a. not exceed the fleet average greenhouse gas emissions value calculated for each GHG vehicle test
group for which a comparable vehicle is sold by a large volume manufacturer, in accordance with sec-
tion 1961.1(a)(1)(D)2; or

b. not exceed a fleet average greenhouse gas emissions value of 233 g/mi for PCs and LDT1s and 361
g/mi for LDT2s and MDPVs; or

¢. upon approval of the Executive Officer, if a small volume manufacturer demonstrates a vehicle mod-
¢l uses an engine, transmission, and emission control system that is identical to a configuration certified
for sale in California by a large volume manufacturer, those small volume manufacturer vehicle models
are exempt from meeting the requirements in paragraphs 3.a. and b. of this section.

4. If a manufacturer's average annual California sales exceed 4,500 units of new PCs, LDTs, MDVs and
heavy-duty engines based on the average number of vehicles sold for the three previous consecutive model
years, the manufacturer shall no longer be treated as a small volume manufacturer and shall comply with the
fleet average requirements applicable to larger volume manufacturers as specified in section 1961.1(a)(1)
beginning with the fourth model year after the last of the three consecutive model years.

5. If a manufacturer's average annual California sales exceed 10,000 units of new PCs, LDTs, MDVs and
heavy-duty engines based on thie average number of vehicles sold for the three previous consecutive model
years, the manufacturer shall no longer be treated as an independent low volume manufacturer and shall
comply with the fleet average requirements applicable to larger volume manufacturers as spécified in sec-
tion 1961.1(a)(1) beginning with the fourth model year after the last of the three consecutive model years.
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6. If a manufacturer's average annual California sales fall below 4,501 units of new PCs, LDTs, MDVs and
heavy-duty engines based on the average number of vehicles sold for the three previous consecutive model
years, the manufacturer shall be treated as a small volume manufacturer and shall be subject to the require-
ments for small volume manufacturers beginning with the next model year.

(b) Calculation of Greenhouse Gas Credits/Debits.

(1) Calculation of Greenhouse Gas Credits for Passenger Cars, Light-Duty Trucks, and Medium-Duty Passenger
Vehicles.

(A) In the 2000 through 2008 model years, a manufacturer that achieves fleet average Greenhouse Gas values
lower than the fleet average Greenhouse Gas requirement applicable to the 2012 model year shall receive credits
for each model year in units of g/mi determined as:

[(Fleet Average Greenhouse Gas Requirement for the 2012 model year) - (Manufacturer's Fleet Average Greenhouse Gas
Value)] x (Total No. of Vehicles Produced and Delivered for Sale in California, Including ZEVs and HEVs).

(B) In 2009 and subsequent model years, a manufacturer that achieves fleet average Greenhouse Gas values
lower than the fleet average Greenhouse Gas requirement for the corresponding model year shall receive credits
in units of g/mi Greenhouse Gas determined as:

[(Fleet Average Greenhouse Gas Requirement) - (Manufacturer's Fleet Average Greenhouse Gas Value)] x (Total No. of
Vehicles Produced and Delivered for Sale in California, Including ZEVs and HEVs).

(2) A manufacturer with 2009 and subsequent model year fleet average Greenhouse Gas values greater than the fleet
average requirement for the corresponding model year shall receive debits in units of g/mi Greenhouse Gas equal to
the amount of negative credits determined by the aforementioned equation. For the 2009 and subsequent model
years, the total g/mi Greenhouse Gas credits or debits earned for PCs and LDT1s and for LDT2s and MDPVs shall
be summed together. The resulting amount shall constitute the g/mi Greenhouse Gas credits or debits accrued by the
manufacturer for the model year.

(3) Procedure for Offsetting Greenhouse Gas Debits.

(A) A manufacturer shall equalize Greenhouse Gas emission debits by earning g/mi Greenhouse Gas emission
credits in an amount equal to the g/mi Greenhouse Gas debits, or by submitting a commensurate amount of g/mi
Greenhouse Gas credits to the Executive Officer that were earned previously or acquired from another manufac-
turer. A manufacturer shall equalize Greenhouse Gas debits for PCs, LDTs, and MDPVs within five model years
after they are earned. If emission debits are not equalized within the specified time period, the manufacturer
shall be subject to the Health and Safety Code section 43211 civil penalty applicable to a manufacturer which
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selis a new motor vehicle that does not meet the applicable emission standards adopted by the state board. The
cause of action shall be deemed to accrue when the emission debits are not equalized by the end of the specified
time period. For a manufacturer demonstrating compliance under Option 2 in subsection 1961.1(a)(1)(A)1., the
emission debits that are subject to a civil penalty under Health and Safety Code section 43211 shall be calcu-
lated separately for California, the District of Columbia, and each individual state that is included in the fleet av-
erage greenhouse gas requirements in subsection 1961.1(a)(1)(A)l. These emission debits shall be calculated for
each individual state using the formula in subsections 1961.1(b)(1)(B) and 1961.1(b)(2), except that the “Total
No. of Vehicles Produced and Delivered for Sale in California, including ZEVs and HEVs” shall be calculated
separately for the District of Columbia and each individual state.

For the purposes of Health and Safety Code section 43211, the number of passenger cars and LDT1s not meet-
ing the state board's emission standards shall be determined by dividing the total amount of g/mi Greenhouse
Gas emission debits for the model year calculated for California by the g/mi Greenhouse Gas fleet average re-
quirement for PCs and LDTs 0-3750 Ibs. LVW applicable for the model year in which the debits were first in-
curred. For the purposes of Health and Safety Code section 43211, the number of LDT2s and MDPVs not meet-
ing the state board's emission standards shall be determined by dividing the total amount of g/mi Greenhouse
Gas emission debits for the model year calculated for California by the g/mi Greenhouse Gas fleet average re-
quirement for LDTs 3751 lbs. LVW - 8500 Ibs. GVW and MDPVs applicable for the model year in which the
debits were first incurred. ;

(B) Greenhouse Gas emission credits earned in the 2000 through 2008 model years shall be treated as if they
were earned in the 2011 model year and shall retain full value through the 2012 model year. Greenhouse Gas
emission credits earned in the 2009 and subsequent model years shall retain full value through the fifth model
year after they are earned. The value of any credits earned in the 2000 through 2008 model years that are not
used to equalize debits accrued in the 2009 through 2012 model years shall be discounted by 50% at the begin-
ning of the 2013 model year, shall be discounted to 25% of its original value if not used by the beginning of the
2014 model year, and will have no value if not used by the beginning of the 2015 model year. Any credits
-earned in the 2009 and subsequent model years that are not used by the end of the fifth model year after they are
accrued shall be discounted by 50% at the beginning of the sixth model year after being earned, shall be dis-
counted to 25% of its original value if not used by the beginning of the seventh model year after being earned,
and will have no value if not used by the beginning of the eighth model year after being earned.

(c) Test Procedures.The certification requirements and test procedures for determining compliance with the emission
standards in this section are set forth in the “California Exhaust Emission Standards and Test Procedures for 2001 and
Subsequent Modél Passenger Cars, Light-Duty Trucks, and Medium-Duty Vehicles,” incorporated by reference in sec-
tion 1961(d). In the case of hybrid electric vehicles and on-board fuel-fired heaters, the certification requirements and
test procedures for determining compliance with the emission standards in this section are set forth in the “California Ex-
haust Emission Standards and Test Procedures for 2005 and Subsequent Model Zero-Emission Vehicles, and 2001 and
Subsequent Model Hybrid Electric Vehicles, in the Passenger Car, Light-Duty Truck and Medium-Duty Vehicle
Classes,” incorporated by reference in section 1962.

(d) Abbreviati(;ns.The following abbreviations are used in this section 1961.1:
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“cc” mean cubic centimeters.

SEH, 4” means methane.

“COZ” means carbon dioxide.

“E85” means a blend of 85 percent ethanol and 15 percent gasoline.
“FTP” means Federal .Test Procedure.

“GHG” means greenhouse gas.

“g/mi” means grams per mile.

“GVW” means gross vehicle weight.

“GVWR” means gross vehicle weight rating.

“GWP” means the global warming potential.

“HEV” means hybrid-electric vehicle.

“LDT” means light—du_ty truck.

“LDT1” means a light-duty truck with a loaded vehicle weight of 0-3750 pounds.

“LDT2” means a “LEV II” light-duty truck with a loaded vehicle weight of 3751 pounds to a gross vehicle weight of
8500 pounds.

“LEV” means low-emission vehicle.
“LPG” means liquefied petroleum gas.
“LVW?” means loaded vehicle weight.

“MDPV” means medium-duty passenger vehicle.
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“MDV” means medium-duty vehicle.
“mg/mi” means milligrams per mile.
“NZO” means nitrous oxide.
“PC” means passenger car.
“SULEV” means super-ultra-low-emission vehicle.
“ULEV” means ultra-low-emission vehicle.
“ZEV"’ means zero-emission vehicle.
(e) Definitions Specific to this S?ction.The folloWing definitions apply to this section 1961.1:
(1) “A/C Direct Emissions”.means any refrigerant released from a motor vehicle's air conditioning system.

(2) “A/C Indirect Emissions” means any increase in motor vehicle exhaust CO2 emissions that can be attributed to
_the operation of the air conditioning system.

(3) “GHG Vebhicle Test Group” means vehicles that have an identical test group, vehicle make and model, transmis-
sion class and driveline, aspiration method (e.g., naturally aspirated, turbocharged), camshaft configuration, val-
vetrain configuration, and inertia weight class.

(4) “Greenhouse Gas” means the following gases: carbon dioxide, methane, nitrous oxide, and hydrofluorocarbons.

(5) “Grid-Connected Hybrid Electric Vehicle” means a hybrid electric vehicle that has the capacity for the battery to
be recharged from an off-board source of electricity and has some all-electric range.

(6) “GWP” means the 100-year global warming potential specified in IPCC (Intergovernmental Panel on Climate
Change) 2000: Emissions Scenarios. N. Nakicenovic et. al. editors, Special Report of Working Group III of the IP-
CC, Cambridge University Press, Cambridge UK, ISBN 0-521-80493-0.

(7) “National greenhouse gas program” means the national program that applies to new 2012 through 2016 model
year passenger cars, light-duty trucks, and medium-duty paésenger vehicles as proposed by the U.S. Environmental
Protection Agency at 74 Fed.Reg. 49454 (September 28, 2009) and adopted by EPA on April 1, 2010, 75 Fed.Reg.
[insert page], April [insert date], 2010, as incorporated in and amended by the “California Exhaust Emission Stand-

© 2011 Thomson Reuter%Bch_lag@to Orig. US Gov. Works.



13'CCR § 1961.1 Page 16

- USCA Case #10-1092  Document #1344128  Filed: 11/28/2011 Page 153 of 171
Cal. Admin. Code tit. 13, § 1961.1 ' .

ards and Test Procedures for 2001 and Subsequent Model Passenger Cars, Light-Duty Trucks, and Medium-Duty
Vehicles.” ' '

(8) “Normal Operation” of an air conditioning system means typical everyday use of the A/C system to cool a
vehicle. “Normal Operation” does not include car accidents, dismantling of an air conditioning system, or any other
non-typical events. ;

(9) “Optional GHG Test Vehicle Configuration” means any GHG vehicle configuration that is selected for testing by
the manufacturer as allowed by section G.2.3 of the “California Exhaust Emission Standards and Test Procedures for
2001 and Subsequent Model Passenger Cars, Light-Duty Trucks, and Medium-Duty Vehicles,” other than the worst-
case configuration.

(10) “Renewable Energy Resource” means a facility that meets all of the criteria set forth in Public Resources Code
section 25741(a), except that the facility is not required to be located in California or near the border of California.

(11) “Variable Displacement Compressor” means a compressor in which the mass flow rate of refrigerant is adjusted
independently of compressor speed by the control system in response to cooling load demand.

(12) “Variable Speed Compressor” means a compressor in which the mass flow rate of refrigerant can be adjusted by
control of the compressor input shaft speed, independent of vehicle engine speed. For example, a variable speed
compressor can have electric drive, hydraulic drive, or mechanical drive through a variable speed transmission.

(13) “Worst-Case” means the vehicle configuration within each test group that is expected to have the highest C02—
equivalent value, as calculated in section 1961.1(a)(1)(B)1.

(f) Severability.Each provision of this section is severable, and in the event that any provision of this section is held to be
invalid, the remainder of this article remains in full force and effect.

(g) Effective Date of this Section.The requirements of this section 1961.1 shall become effective on January 1, 2006.

Note: Authority cited: Sections 39500, 39600, 39601, 43013, 43018, 43018.5, 43101, 43104 and 43105, Health and
Safety Code. Reference: Sections 39002, 39003, 39667, 43000, 43009.5, 43013, 43018, 43018.5, 43100, 43101, 43101.5,
43102, 43104, 43 105, 43106, 43204, 43205 and 43211, Health and Safety Code.
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limitation that has the effect of con-
straining emissions, that applies to the
process unit and that is legally en-
forceable. - .

[51 FR 40669, Nov. 7, 1986] <

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §51.165, see the List of OFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access. .

EFFECTIVE DATE NOTE: At 75 FR 16015, Mar.
31, 2010, in §51.165, paragraphs @XLNG),
@)AY(VIXC)(3), (a)1X(ix), @)D (xxviii)(B)(2),
(a)(E)(xxviii)(B)(4), (@)X 1)(xxxv)(AXI),
(@YD) (xxxv)(BY(I), (@) (xxxv)(C),
@)Y (xxxv)(D), (@)(2)(ii)(B), (a)6)(iii),
(a)(6)(iv), and (£)(4)(i}D) were stayed, and

i . baragraph (a)(4) was added, -effective April 1,

2010 until October 3, 2011.

§51.166 Prevention of significant dete-
" rioration of air quality. ‘

(a)(1) Plan requirements. In accordance
with the policy of section 101(b)(1) of
the Act.and the burposes of section 160
of the Act, each applicable State Trh-
plementa.tion Plan and each applicable
Tribal Implementation Plan shall con-
tain ‘emission limitations and such
other measures as may be necessary to

- brevent significant deterioration of air

quality. ’ - : 5y
(2), -Plan revisions. If a State Imple-
mentation Plan' revision would result

in increased air quality deterioration-
over- any baseline concentration,. the .

plan revision . shall include a dem-
onstration .that it will not cause or

contribute to a violation of the appli- -

cable increment(s). If a plai revision

- proposing less restrictive requirements -
. Was submitted after ‘August 7, 1977 but

on or before any applicable baseline
date and was pending action by the Ad-
ministrator on that date, no such dem-
onstration is necessary with respect to
the area for which a baseline date
would be established before final action

is taken on the plan revision, Instead,

the assessment described in paragraph
(a)(4) of this section, shall review the

. expected impact to the applicable in-
| crement(s). i ;

(8) Required plan revision. If the State
or the Administrator determines that a
plan is~substanbially-ina.dequate to pre-
vent significant deterioration or that

‘an applicable increment is being vio-

lated, the plan shall be.revised to cor-

§51.166

rect the inadequacy or the violation.
The plan shall be revised within 60 days
of such a finding by a State or within
60 days following notification by the
Administrator, or by such later date as
prescribed by the Administrator after
consultation with the State. i
(4) Plan dssessment. The State shall
review the:adequacy of a ‘pPlan on -a
periodic basis and within 60 days of
such time as information - becomes
available that an applicable increment
is being violated. :
" (8) Public participation. Any State ac-

‘tion taken under this paragraph ‘shall

be subject to the opportunity for public
hearing in accordance with procedures
equivalent to0. those established in
§51.102. ' :

(6) _Amenqunts. (i) Any State re-
quired to- revise its implementation
plan by reason of an amendment to
this section, including ‘any amendment
adopted simultaneously with this para-
graph (a)(6)(i), shall adopt and submit
such plan revision to the Adminis-
trator for approval no later than three
years after such amendment is pub-
lished in the FEDERAL REGISTER.

(i1) Any revision to an implementa-
tion plan that would armend the provi-

‘sions for the prevention of significant

air quality deterioration in the plan
shall specify when and as to .what
sources and modifications the revision
is to take effect. .

. (i) Any revision to an implementa-
tion plan that an amendment to this
section required shall take effect no
later than the date of its approval and
may operate prospectively.

(7) Applicability. Each’ plan shall con-
tain procedures: that incorporate the
requirements in baragraphs (aX7){d)
through (vi) of this section. ., v
. (1) The requirements of this section
apply to the construction of any new
major stationary source (as defined in
paragraph (b)(1) of this section) or any
project at an existing major stationary
source in an area designated as attain-
ment or unclassifiable under sections
107(d)(1)(A)(ii) or (iii) of the Act, >

(ii) The requirements of paragraphs
(j) through (r) of this section apply to
thé construction of any new major sta-
tionary source or the major modifica-

_ tion of any existing major stationary

251
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“(a) The average rate shall include

emissions associated with ‘startups,

shutdowns, and malfunctions; and, for.

an emissions unit that is part of one of
the source categories listed in para-

graph (b)(1)(ii) of this section or for an

emissions unit that is located at a
major stationary source that belongs
to one of the listed source categories,
shall include fugitive emissions (to the
extent quantifiable).

(b) The average rate shall be adjusted
downward to exclude any non-compli-
ant emissions that occurred while the
source was operating above an emis-
sion limitation that was legally en-
forceable during the consecutlve 24~
month period. :

(c) The average rate shall be adjusted
downward to exclude any emissions
that would have exceeded an emission
limitation with which the major sta-
-tionary source must currently comply,
had such major stationary source been
required. to comply with such limita-
tions during the consecutive 24-month
.period. However, if an emission limita-
tion is part of a maximum achievable
control technology standard that the
Administrator proposed or- promul-
gated under part 63 of this chapter, the
baseline actual emissions need only be
adjusted if the State has taken credit
for such emissions reductions in an at-
tainment demonstration or mainte-
nance plan consistent with the require-
ments of §51.165(a)(3)1iNG).

(d) For a regulated NSR pollutant,
when a project involves multiple emis-
sions units, only one consecutive 24-
month period must be used to deter-
mine the baseline actual emissions for
the emissions units being changed. A
different consecutive 24-month period
can be used For each regulated NSR

- pollutant.

(e) The average rate shall not be
‘based on any consecutive 24-month pe-
riod for which there is inadequate in-
formation for determining annual
emissions, in tons per year, and for ad-
‘justing this amount if required by
paragraphs (b)(47)(di)(b) and (c) of this

- section.

© (iii) For a new. emissions unit, the
baselinie actual emissions for purposes
of determining the emissions increase
that will result from the initial con-
struction and operation of such unit

Document #1344128

. 40 CFR Ch: 1 (7-1-10 Edition)

shall equal zero; and thereafter, for all
other purposes, shall equal the unit’s
.potential to emit. In the latter case,
fugitive emissions, to the extent quan-
tifiable, shall be included only if the
emissions unit is part of one of the
source categories listed in paragraph
(b)(1)(iii) of this section or if the emis-
sions unit is located at a major sta-
tionary source that belongs to one of
the listed source categories.

(iv) For a PAL for a major stationary

source, the baseline actual emissions §

shall be calculated for existing electric
utility steam generating units in ac-

cordance with the  procedures . con-.

tained in paragraph (b)(47)(1) of this
‘section, for other existing: emissions
units. in accordance with: the proce-
dures contained in paragraph (b)(47)3i)
of this section, and for a new emissions
unit in accordance with the procedures
contained in paragraph (b)(47D)(iii)  of
this section, except that fugitive emis-
sions (to the extent quantifiable) shall
be included. regardless of the source
- category. .

(48) [Reserved]

(49) Regulated NSR pollutant for pur-
poses of this section, means. the fol-
lowing: - :

(i) Any pollutant for which . a na-
tional ambient air quality standard has
been promulgated :and any pollutant
identified . under - this paragraph
(b)(49)(1) as. a constituent or precursor
to such pollutant. Precursors identified
by the Administrator for purposes of
NSR are the following:

(a) Volatile organic compounds and

nitrogen oxides are precursors to ozone -

in all attainment a.nd uncla.ss1f1able
_areas.

(b) Sulfur dioxide is a precursor to

PM,s  in all attainment and
unclassifiable areas..

(c) Nitrogen oxides are presumed to
be precursors. to PM,s in.all attain-
ment and unclassifiable areas, unless
the State demonstrates to the Admin-
istrator’s satisfaction or EPA dem-
onstrates that emissions  of nitrogen
oxides from sources in a specific area
are not a significant contributor to
that area’s ambient PM,, s concentra-
tions.

(d) Volatile organic compounds are
presumed not to be precursors to PMas
in any attainment or unclassifiable
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area, unless the State demonstrates to
the Administrator’s satisfaction or
EPA demonstrates that emissions of
volatile organic compounds from
sources in a specific area are a signifi-
cant contributor to that area’s ambi-
ent PM, s concentrations.

- (i) Any pollutant that is subject to
any standard promulgated under sec-
tion 111 of the Act;

(iii) Any Class I or II substance sub-
ject to a standard promulgated under
or established by title VI of the Act;

(iv) Any pollutant that otherwise is
subject to regulation under the Act; ex-~
cept that any or all hazardous air pol-
lutants either listed in section 112 of
the Act or added to the list pursuant to
section 112(b)(2) of the Act, which have
not been delisted pursuiant to section

112(b)(3) of the Act, are not regulated
NSR pollutants unless the listed haz-
ardous air pollutant is also regulated
as a constituent or precursor of a gen-
.eral pollutant listed under section 108
‘of the Act.

_ (V)vi) [Reserved]

(50) Reviewing authority means the
State air pollution control agency,
local agency, other State agency, In-
dian tribe, or other. a,gency authorized
by the Adxmnlstra,tor ‘to carry out a
permit program under §51 165 and th1s
section, or the Administrator in the
case of EPA-implemented permit pro-
grams under §52.21 of this chapter.

(51) Project means a physical change
in, or change in method of operation of,
an existing major stationary source.

(62) .Lowest achievable emission rate
(LAER) . is’ as defined 2]
-§51.165(a)(1)(xiii).

(63)(1) In general, process unit means
any collection of structures .and/or
equipment that processes, assembles,
-applies, blends, or otherwise uses mate-
rial inputs to produce or store an inter-
mediate or a completed product. A sin-
gle stationary sourcé may contain
more than one process unit, and a proc-
ess unit may contain more than- one
emigsions unit.

(ii) Pollution control equipment is
not part of the process unit, unless it
serves a dual function as both process
and control equipment. Administrative
and warehousing facilities are not part
of the process unit.

Filed: 11/28/2011
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(iii) For replacement.cost purposes,
components shared between two or
more process units are proportlona,tely &
allocated based on capacity.

(iv) The following list identifies the
process units at specific categories of
stationary sources.

(a) For a steam electric generating
facility, the process unit consists of
those portions of the plant that con-
tribute directly to the production of -
electricity. For example, at a pulver-
ized coal-fired facility, the proeess unit
would generally be the combination of
those systems from the coal receiving
equipment through the emission stack
(excluding post-combustion pollution
controls), including the coal handling
equipment, pulverizers or ‘coal
crushers, feedwater heaters, ash han-
dling, boiler, burners, - turbine-gener-
ator set, condenser, . cooling tower,
treatment system, air
preheaters, and operating control 8ys- -
tems. Each separate generating unit is
a separate process unit.

(b). For a. petroleum refinery, there
are several. categories of process units:
those that separate and/or distill petro-
leum feedstocks; those that change mo-

‘lecular structures; petroleum treating

processes;. auxiliary facilities,: such as
steam generators and hydrogen produc-
tion units; and those that load, unload,
blend or store 1ntermed1ate or com-

_ pleted products.

(¢) For an incinerator, the process
unit would consist of components from
the feed pit or refuse pit to the stack,
including conveyors, combustion de-
vices, heat exchangers and steam gen-
erators, quench tanks, and fans. -

NOTE TO PARAGRAPH (b)(53): By a court
order on December 24, 2003, this paragraph
(b)(53) is stayed indefinitely. The stayed pro-
visions will become effective immediately if
the court terminates the stay. At that time,
EPA will publish a document in the FEDERAL
REGISTER advising the public of the terml—
nation of the stay.

(64) Functw_nally equivalent component
means a component that serves the
same purpose as the replaced compo-

. nent.

NOTE TO PARAGRAPH (b)(54): By a court
order on December 24, 2003, this paragraph
(b)(54) is stayed indefinitely. The stayed pro-
visions will become effective immediately if
the court terminates the stay. At that time,
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§52.18° Abbreviations.

Abbreviations used in this part shall
be those set forth m part 60 of this
chapter

{38 FR 12698, May 14, 1973]

§52.20. Attamment dates for national
standards.

_Bach subpart contains. a section

which specifies the latest dates by -

which national standards are to be at-
tained in each region in the State. An
attainment date which only refers to a
month and.a year (such as July 1975)
shall be construed to mean the last day
of the month in question. However, the
specification of attainment dates for
national standards does not relieve any
State from the provisions of subpart N
of this chapter which require all
sources and categories of sources to
comply with applicable requirements
of the plan—

(a) - As -expeditiously as practicable
where the requirement is part of a con-

~ trol- strategy designed to attam a pri-

mary standard, and

(b) Within a reasonable - tlme where
the requirement is part of a control
strategy designed to attain a secondary

- gtandard.

[37 FR 19808, Sept. 22, 1972, as amended at 39
FR 34535, Sept. 26, 1974 51 FR 40676, Nov. 7,
1986]

§52.21 Prevention of significant dete-
rioration of air quality.

(a)(1) Plan disapproval. The provisions
of this section are applicable to any
State implementation plan which has

40 CFR Ch. | (7-1-10 Edition)

spect to a State’s failure to prevent
significant deterioration of air quality
shall invalidate or otherwise affect the
obligations of States, emission sources,
or other persons with.respect to all
portions of plans approved or promul-
gated under this part.

(2) Applzcabzlzty procedures. (1) The re-
quirements of this section a.pply to the
construction of any new major sta-
tionary source (as defined in paragraph
(b)) of this sectlon) or any project at
an existing ma]or ‘stationary source in
an area designated as attainment or
unclassifiable under “sections
107(d)(1)(A)(i1) or (iii) of the Act.

(ii) The requirements of paragraphs
@) through (r) of this section apply to
the construction’ of any new major sta-
tionary source or the major modifica--
tion of any existing major sta.tlona.ry
source, except as this section otherw1se
provides.

(iii) No new major statmna.ry source
or major modification to which the re-

- quirements of paragraphs (j) through

been disapproved with respect to pre--

vention of significant deterioration of
air quality in any portion of any State
where the existing air quality is better
than the national ambient air quality
standards. Specific disapprovals are
listed where applicable, in subparts B
through DDD of this part. The provi-
sions of this section have been incor-
porated by reférence into the applica-
ble implementa.tion plans for various
States; as provided in subparts B
through DDD of this part. Where this
section is so incorporated, the provi-
sions shall also be applicable to all
lands owned by the Federal Govern-
ment and Indian Reservations located
in such State. No disapproval with re-

14

(r)(5) of this section apply -shall begin
actual construction w1thout a permit.
that states that the major stationary
source or major modification will meet
those requirements. The Administrator
has authority to issue any such permit.

(iv) The requirements of the program
will be applied in accordance with the
principles set out in paragraphs
(aX2)(iv)(a) through (f) of this section.

(@) BExcept as otherwise provided in
paragraphs @2 and (vi) of this sec-
tion, and consistent with the definition
of major modification contained in
paragraph (b)2) of this section, a
project is a major modification for a.
regulated NSR pollutant if it causes
two types of emissions increases—a sig-
nificant emissions increase (as defined
in paragraph (b)(40) of this section)~
and a significant net emissions in-
crease (as defined in paragraphs (b)(3
and (0)(23) of this section). The project
is not a major modification if it does
not cause a significant emissions in-
crease. If the project causes a signifi-
cant emissions . increase, then the
project is a major modification only i’
it also results in 4 significant net emis:
sions increase.

(b) The procedure for calculating (be:
fore beginning actual construction
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’f"-.;whether a significant emissions in-
“forease (i-e., the first step of the proc-
“iess) will occur depends upon the type of
 omissions units being modified, accord-
“ting' to paragraphs (a}2)iv)(c) through
3 of this section. For these calcula-
' tions, fugitive emissions (to the extent
quantifiable) are included only if the
i emissions unit is part of one of the
“ gource categories listed in paragraph
© (p)(L)(iii} of this section or if the emis-
| sion unit is located at a major sta-
: tionary source that belongs to one of
i the listed source categories. Fugitive
% emissions are not included for those
i ernissions units located at a facility
. whose primary activity is net "rep-
" resented by one of the source cat-
egories listed in paragraph (b)(1)(iii) of
this section and that are not, by them-
selves, part of a listed source category.
The procedure for calculating (before
beginning actual construction) whether
a significant net emissions increase
will occur at the major stationary
source (i.e., the second step of the proc-
ess) is contained in- the definition -in
paragraph (b)3) of this section. Re-
gardless of any such preconstruction
projections, a major modification re-
sults if the project causes a significant
emissions increase and a significant
- net emissions increase.

(¢) Actual-to-projected-actual applica-
¢ bility test for projects that only involve
| existing emissions - units. A significant
. emissions increase of a regulated NSR
| pollutant is.projected to occur if the
sum of the difference between the pro-
jected actual emissions (as defined in
paragraph (b)(4l) of this section) and
the baseline actual emissions (as de-
fined in paragraphs (b)(48)(1) and (ii) of
this section), for each existing emis-
sions unit, equals or exceeds the sig-
nificant amount for that pollutant (as
defined in paragraph (b)(23) of this sec-
tion). ]

(d) Actual-to-potential test for projects
that only involve construction of a new
emissions unit(s). A significant emis-
sions increase of a regulated NSR pol-
lutant is projected to occur if the sum
of the difference between the potential
to.emit (as defined in paragraph (b)(4)
of this section) from each new emis-
sions unit following completion of the
project and the baseline actual emis-
sions .(as defined in paragraph

ey
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(b)(48)(iii) of this section) of these units
before the project equals or exceeds the
significant amount for that pollutant
(as defined in paragraph (b)23) of this,
section). .

(e) [Reserved] . ]

(f) Hybrid test for projects that involve
multiple types of emissions units. A sig-
nificant emissions increase of a regu-
jated NSR pollutant is projected to
oceur if the sum of the emissions in-
creases for each emissions unit, using
the method specified in paragraphs
(a)(@)(iv)(c) through (d) of this section
as applicable with respect. to each
emissions unit, for each type of emis-
sions unit equals or exceeds the signifi-
cant amount for that pollutant (as de-
fined in paragraph (b)@23) of this sec-
tion). i .

(v) For any major stationary source
for a PAL for a regulated NSR pollut-
ant, the major stationary source shall
comply with the requirements under
paragraph (aa) of this section.

(b) Definitions. For the purposes of
this section: I i ]

(1)(i) Major stationary source means:

(a) Any of the following stationary
sources of air pollutants which emits,
or has the potential to emit, 100 tons
per yvear or more of any regulated NSR
pollutant: Fossil fuel-fired steam elec-
tric plants of more than 250 million
British thermal units per -hour heat
input, coal cleaning plants (with ther-
mal dryers), kraft pulp mills, portland
cement plants, primary zinc smelters,
jron and steel mill plants, primary alu-
minum ore reduction plants (with ther-
mal dryers), primary copper smelters,
municipal incinerators capable of.
charging more than 250 tons of refuse
per day, hydrofluoric, sulfuric, and ni-
tric acid plants, petroleum refineries,
lime plants, phosphate rock processing
plants, coke oven batteries, sulfur re-
covery plants, carbon black plants (fur-
nace process), primary lead smelters,
fuel conversion plants, sintering
plants, secondary metal production
plants, chemical process plants (which
does not include ethanol production fa-
cilities that produce ethanol by nat-
ural fermentation included in NAICS.
codes 325193 or 312140), fossil-fuel boil-
ers (or combinations thereof) totaling
more than 250 million British thermal
units per hour heat input, petroleum

15
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storage and transfer units with a total
storage capacity exceeding 300,000 bar-
rels, taconite ore -processing plants,
glass fiber processing plants, and char-
coal production plants;

Document #1344128

(b) Notwithstanding the sta.tlonary

source size specified in paragraph
(b)(1)(i) of this section, any stationary
source which emits, or has the poten-
tial to emit, 250 tons per year or more
of a regulated NSR pollutant; or

(c) Any physical change that would
ocecur at a stationary source not other-
wise qualifying under paragraph (b)(1)
of this section, as a major stationary
source; if the changes would constitute
‘a major stationary source by itself.

(ii) A major source that is major for
volatile organic compounds- or NOx
shall be considered major for ozone.

: (iii) The fugitive emissions of a sta-
tionary source shall not be included in
determining for any of the purposes of
this section whether it is.a major sta-
tionary source, unless the source be-
longs to one of the following categorles
of stationary sources:

40 CFR Ch. | (7-1-10 Edition)

(u) Fossil-fuel boilers (or combina-
tion thereof) totaling more than 250
million British thermal units per hour
heat input;

(v) Petroleum storage and transfer
units with a total storage capacity ex-
ceeding 300,000 barrels;

(w) Taconite. ore processing plants;

(x) Glass fiber processing plants;

(y) Charcoal production plants;

(2) Fossil fuel-fired steam  electric
plants of more that 250 million British
thermal units per hour heat input, and

(aa) Any other stationary source cat-

egory ‘which, as ‘of August 7, 1980, is
being regulated under section 111 or 112
of the Act. .

2Xi) Major modification means any

physical change in or change in the

(a) Coal cleaning plants (w1th ther- .

mal dryers);

(b) Kraft pulp mills;

(¢) Portland cement plants;

(d) Primary zinc smelters;

(e) Iron and steel mills;

() Primary aluminum ore reduction
plants; )

(g) Primary copper smelters;

(h) Municipal incinerators capable of
charging more than 250 tons of refuse
per day;.

(i)- Hydrofluoric, sulfuric, or nitric
acid plants;

() Petroleum reﬁnerles,

(k) Lime plants;

() Phosphate rock processmg plants;

‘(m) Coke oven batteries;

(n) Sulfur recovery plants;

(0) Carbon black plants (furnace
process),

‘(p) Primary lead smeltérs;.

(g) Fuel conversion plants;

(r) Sintering plants;

(s) Secondary metal production
plants; ]

(t) Chemical process plants—The
term chemical processing plant shall
not include ethanol production facili-
ties that produce ethanol by natural
fermentation included in NAICS codes
325193 or 312140;

method of operation’ of a major sta-

tionary source that would result in: a -

significant emissions increase (as de-
fined in paragraph (b)(40) of this sec-

tion) of a regulated NSR pollutant (as-

defined .in paragraph.(b)(50) of this sec-
tion); and a significant net emissions
increase of that pollutant from t;he
major stationary source.

(ii) Any significant emissions in-
crease (as defined at. paragraph.(b)(40)
of this section) from any emissions
units or net emissions increase (as de-
fined in paragraph (b)@3) of this sec-
tion) at a major stationary source that
is significant for volatile organic com-
pounds or NOx shall be cons1dered sig-
nificant for ozone.

(iii) A physical change or change in
the method of operation shall not in-
clude:

(a) Routine maintenance, repair and
replacement. Routine maintenance, re-
pair and replacement shall include, but
not be limited to, any activity(s) that

_meets the requirements of the eguip-

‘ment replacement provisions contained
in paragraph (cc) of this section;

NOTE TO PARAGRAPH (b)(2)(iii)(a): By court
order on December 24, 2003, the second sen-
tence of this paragraph (b)2)(iii)(a) is stayed
indefinitely. The stayed provisions will be-
come effective immediately if the court ter-

~minates the stay. At that time, EPA will

publish a document in the FEDERAL REG-
ISTER advising the public of the terminatior

_ of the stay.

16

(b) Use of an alternative fuel or raw
material by reason of an order unde:
sections 2 (a) and (b) of the Energy
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1y and Environmental Coordina-

E;é‘,’lp Act of 1974 (or any superseding

‘5as curtailment plant.pursuant to the
Federal Power Act; ,

35 (¢) Use of an alternative fuel by rea-
‘son of an order or rule under section
425 of the Act; )

% (d) Use of ‘an alternative fuel at a
steam generating unit to the extent
#hat the fuel is generated from munic-

iﬁipal solid waste; - "

rg (e) Use of an alternative fuel or raw

; ' (1) The source was capable of accom-
¥ odating before January 6, 1975, unless
gguc,h change would be prohibited under
Jany federally enforceable permit condi-
Ztion which was established after Janu-
Zary 6, 1975 pursuant to 40 CFR 52:21 or
Junder regulations approved pursuant to
%40 OFR subpart I or 40 CFR 51.166; or

i
2

% (@) The source is approved to use

égunder any permit issued under 40 CFR
45221 or under regulations approved
Jpursuant to 40 CFR 51.166;
£ () An increase in the hours of oper-
iation or in the production rate, unless
“isuch change would be prohibited under
“jany federally- enforceable permit condi-
Ztion which was established after Janu-
iary 6, 1975, pursuant to 40 CFR 52.21 or
' under regulations approved pursuant to
" 40 CFR subpart I or 40 CFR 51.166.
(¢) Any change in ownership at a sta-
{ tionary source. -
(h) [Reserved]
| (i) The installation, operation, ces-
i sation, .or removal of a temporary
. clean coal technology demonstration
. project, provided that the project com-
' plies with: o
. (1) The State implementation plan
. for the State in which the project is lo-
i cated, and L )
i (2) Other requirements necessary to
i attain and maintain the national ambi-
' ent air quality standards during the
. project and after it.is terminated.
_ (j) The installation or operation of a
"~ permanent clean coal technology dem-
. onstration project that constitutes
.} repowering, provided that the project
*. does not result in an increase in the po-
. tential to emit of any regulated pollut-
~ ant emitted by the unit. This exemp-
. tion shall apply ona pollutant-by-pol-
- lutant basis. : J
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(k) The reactivation of a very clean
coal-fired electric utility steam gener-
ating unit.

(iv) This definition shall not apply
with respect to a particular regulated
NSR pollutant when the major sta-
tionary source is complying with the
requirements under paragraph (aa) of
this section for a PAL for that pollut-
ant. Instead, the definition at para-
graph (aa)(2)(viii) of this section shall
apply. )

(v)' Pugitive emissions shall not he
‘jncluded in determining for any of the
purposes of this section whether a
physical change in or change in the
method of operation of a major sta-
tionary source is a major modification, .
untess the source belongs to one of the
source categories listed in paragraph
(b)(1)(iii) of this section. .

(3)() Net emissions increqse means,
with respect to any regulated NSR pol-
lutant emitted by a major stationary -
source, the amount by which the sum
of the following exceeds zero: -

(@) The increase in emissions from
particular physical change or change in
the method of operation at a sta-
tionary source as calculated pursuant
to paragraph (a)@)(iv) of this section;
and

(b) Any other increases and decreases
in actual -emissions at the major sta-
tionary source that are contempora-
neous with the particular change and
are otherwise creditable. Baseline ac-
tual emissions for calculating in-
creases and decreases under this para-
graph (0)(3)(1)(b) shall be determined as
provided in paragraph (b)(48) of this
section, except that paragraphs
(b)(48)(i)(¢) and (p)(48)(ii)(d) of this sec-
tion shall not apply.

‘(i1) An increase or decrease in actual
emissions is contemporaneous with the
increase from the particular change

" only if it occurs between: g

‘(@) The date five years before con-
struction  on the particular change
commences; and

(b) The date that the increase from
the ‘particular change occurs.(iii) An
increase or decrease in actual emis-
sions is creditable only if:

(@) The Administrator or other re-
viewing authority has not relied on it
in issuing a permit for the source under
this section, which permit is in effect

19
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month,period must be used. tq deter_—
mine ‘the baseline actual emissions for
all:the emissions uni?s being change_d.
A different consecutive 24-month pe-
riod - can be used For each regulated
NSRpollutant. )

~(e) The average rate shall not be
pased on any consecutive 24-month pe-
riod for which there is inadequate in-
formation for ‘determining annual
emissions, in tons per year, and for ad-
justing ‘this amount if required by
paragraphs (b)(48)(ii)(b) and (c) of this
section.

(iii) For a new emissions unit, the
baseline actual emissions for purposes
of determining the emissions increase
thdt will result from the initial con-
‘struction and operation of such unit
shallequal zero; and thereafter, for all
ather purposes, shall equal the unit’s
potential to emit. In the latter case,
fugitive emissions, to the extent quan-
tifiable, shall be included only if the
emissions unit is part of one .of the

 § source categories listed in paragraph

(b)(1)(iii) of this section or if the emis-
sions unit is located at a major sta-

’faioi;ary source that belongs to one of

the listed source categories.

(iv) For a PAL for a major stationary
source, the baseline actual emissions
shall be calculated for existing electric

|- utility steam generating units in ac-

cordance with the procedures con-

i tained in paragraph (b)(48)(i) of this

section, for other existing emissions
units in accordance with the proce-
dures contained in baragraph (b)(48)(ii)

i of this section, and for a new emissions

unit in accordance with the procedures

] contained in paragraph (b)(48)(iii) of
i this section, except that fugitive emis-

sions (to the extent quantifiable) shall

/4 be included regardless of the source
4 category. :

(49) [Reserved]
(50) Regulated NSR pollutant, for pur-

| poses of this section, means the fol-

lowing:

{ () Any pollutant for which a na-

| tional ambient air quality standard has
. been promulgated and any pollutant
i 1dentified under . this baragraph

1 (D)60)(D) as a constituent or precursor

{for such pollutant. Precursors identi-
. fied by the Administrator for purposes
1of NSR are the following: -

27
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(a) Volatile organic compounds and
nitrogen oxides are precursors to_o_zone
in all attainment and unclassifiable
areas.

(b) Sulfur dioxide is a precursor to
PM,s in all - attainment and
unclassifiable areas.’ )

(c) Nitrogen oxides are presumed_to
be precursors to PM,s in all attain- )
ment and unclassifiable areas, unless
the State demonstrates to the Admin-
istrator’s satisfaction or EPA dem-

.onstrates  that emissions of nitrogen

oxides from sources in a specific area
are not a significant contributor . to
that area’s ambient PMjs concentra-
tions. - : ; ‘

(d) Volatile organic compounds are
presumed not to be precursors tq I'DMZ_S
in any attainment or unclassifiable
area, unless the State demonstrates to
the Administrator’s satisfaction or
EPA demonstrates that emissions of
volatile . organic. compounds .frcs)r-n
sources in a specific area are a signifi-
cant contributor to that area’s ambi-
ent PM,s concentrations. ) )

(ii) Any pollutant that is subject to
any standard promulgated under sec-
tion 111 of the Act; )

(iii) Any Class I or II substance sub-
ject to a standard promulgated under
or established by title VI of the Aqt; )

(iv) Any pollutant that 0th¢_3rw1se is -
subject to regulation under th\aégz;nzx—
cept that any or all hazardous- 1-
lutants either listed in section 112. of
the Act or added to the list pursuant to
section 112(b)(2) of the Act, which ha:ve
not been delisted pursuant to section
112(b)(3) of the Act, are not .regulated
NSR pollutants unless the listed haz-
ardous air pollutant is also regulated
as a constituent or precursor of.a gen-
eral pollutant listed under section 108
of the Act. 4

v) [Reserved] )

Evg)[ Particulate matter (PM) emis-
sions, PM,s emissions and PMIO‘ emis-
sions shall include gaseous emissions
from a source or activity which con-
dense to form particulate matter at
ambient temperatures. On or after Jan-
uary 1, 2011 (or any earlier date est?,b-
lished in the upcoming rulemaking
codifying test methods), such conden-
sable particulate matter shall be.a.c—
counted for in applicability determ}na-,
tions and in establishing emissions
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(7)(1) The requirements for air qual-
ity monitoring in paragraphs (m)(1) (ii)
through (iv) of this section. shall not
apply to a particular source or modi-
fication that was subject to 40 CFR
52.21 as in effect on June 19, 1978, if the
owner or operator of the. source or
modification submits an application
for a permit under this section on or
before June 8, 1981, and the Adminis-
trator subsequently determines that
the application as submitted before
that date was complete with respect to

Document #1344128

the requirements of this section other"

than those in -paragraphs (m)(1) (ii)
through (iv) of this section, and with
respect to the requirements for. such
analyses at 40 CFR 52.21(m)(2) as in ef-
fect on June 19, 1978. Instead, the latter
requirements shall apply to any such
source or modification.

(ii) The requirements for air quality
monitoring in paragraphs -(m)(1) (ii)
through (iv) of this section shall not
apply to a particular source or modi-
fication that was not subject to 40 CFR

52.21 as in effect on June 19, 1978, if the .

owner or operator of the source or
modification submits an application
for a permit under this section on or
before June 8, 1981, and the Adminis-
trator subsequently determines that
the application -as submitted before
that date was complete, except with re-
spect to the requirements in para-
graphs (m)(1) (ii) through (iv).

(8)(1) At the discretion of the Admin-
istrator, the requirements for air qual-
ity monitoring of PM,o in paragraphs
()(Q) ({)-(v) of this section may not
apply to a particular source or modi-

tion as submltted before that date was |

-or operator of the source or modifica-

fication when the owner or operator of-

the source or modification submits an

 application for a permit under this sec- -

tion on or before June 1, 1988 and the
Admlmstra.tor subsequently  deter-
mines that the application as sub-
mitted before that date was complete,

except with respect to the require-
ments for monitoring particulate mat- -

ter in paragraphs (m)(1) (i)-(iv).

(ii) The requirements for air quality
monitoring pf PM,, in paragraphs
(m)(1), (ii) and (iv) and (m)@3) of this
section shall apply to a particular
source or modification if the owner or
operator of the source or modification
submits an application for a permit
under this section after June 1, 1988

34
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and no later than December 1, 1988. The
data shall have been gathered over at
least the period from February 1, 1988
to the date the application becomes
otherwise complete in accordance with
the provisions set forth under para-
graph (m)(1)(viii) of this section, except
that if the Administrator determines
that a complete and adequate analysis
can be accomplished with monitoring
data over a-shorter period (not to be’
less than 4 months), the data that para-
graph (m)(1)(iii) requires shall have
been gathered over a shorter period. -
(9) The requirements of paragraph
(k)(2) of this section shall not apply to
a stationary source or modification:
with respect to any maximim allow--
able increase for nitrogen oxides if the
owner or operator of the source or
modification submitted an application
for a permit under this section before
the provisions embodying the max-
imum allowable increase took effect as
part of the applicable impleméntation
plan and the Administrator subse-
quently determined that the applica- |

complete. §
-(10) The requlrements in paragraph
(k)(2) of this section shall not apply to
a stationary source or modification I
with respect to any maximum allow-
able increase for PM-10 if (i) the owner

tion submitted an application for a per-
mit under this section before the provi-
sions embodying the maximum allow-
able increases for PM-10 took effect in
an implementation plan to which this
section applies, and (ii) the Adminis-
trator subsequently determined that !
the application as submiitted before;
that date was otherwise complete. In-’_£
stead, the requirements in paragraph?
(k)(2) shall apply with respect to the -
maximum allowable incéreases.for TSP
as in effect on the date the apphcatlon
was submitted.

(j) Control technology review. G5 A 5
major stationary source or major |
modification shall meet each applica-
ble emissions limitation under the-
State Implementation Plan and each
applicable emissions standard and
standard of performance under 40 CFR
parts 60 and 61.

G tigtniy
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9) A new major stationary source
haii“apply best available control tech-
\ logy for each regulated NSR poliut-
not{ that it would have the potential to
& it in significant amounts.
< (8 A major modification shall apply
"~ est available control technology for
éseac'h regulated NSR pollutant for
“gg which it-would result in a significant

ko)
=

" This requirement applies to each pro-
A posed emissions unit at which a net
= omissions increase in the POllu_t‘ant
£ would occur as a result of a physical
change or change in the method of op-
eration in the unit. y

(4) For phased construction projects,

si control: technology shall be reviewed
& o nd-modified as appropriate at the lat-
:L est--reasonable time which occurs no
" later: than 18 months prior to com-
] mencement of construction of each
4 independent phase of the project. At
i such time, the owner or operator of the
% applicable stationary source may be re-
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net-emissions increase at the source.

the ~determination of best available .

3 quired to demonstrate the adequacy of

&l any previous determination of best
i available control technology for the
B source. . - '
: (k)-Source impact analysis. The owner
i or operator of the proposed source or

. Iy modification shall demonstrate that

% allowable emission increases from the
v proposed source or modification, in
“rconjunction with all other applicable
¢ emissions increases or reductions (in-
2 cluding - secondary emissions), would
% not cause or contribute to air pollution
“iin violation of: ) ;

% (1) Any national ambient air quality
4 standard in any air quality control re-
| gion; or '

! (2) Any applicable maximum allow-
jable increase over the baseline con-

s centration in any area.
(1) dir quality models. (1) All estimates
-5of ambient concentrations required
‘4under this, paragraph shall be based on
Zapplicable air quality models, data
rbases, and other requirements specified
.in appendix W of part 51 of this chapter
:(Guideline on Air Quality Models).
: (2) Where an air quality model speci-
:fied in appendix W of part 51 of this
‘chapter (Guideline on Air Quality Mod-
;els) is inappropriate, the model may be
/modified or another model substituted.
Such a modification or substitution 'of

35

ADD-81

§52.21

a model may be made on a case-by-case
basis- or, where appropriate, on a ge-
neric basis for a specific state program.
Written approval of the Administrator
must be obtained for any modification
or substitution. In addition, use of a
modified or substituted model must be
subject to notice and opportunity for
public comment under procedures de-
veloped in accordance with paragraph
(q) of this section.

C(m) . Air -quality analysis—(1)
Preapplication analysis. (i) Any applica-
tion for a permit under this section
shall contain an analysis of ambient
air quality in the area that the major
stationary source or major modifica-
tion would affect for each of the fol-
lowing pollutants:

(a) For the source, each pollutant
that it would have the potential to
omit in a significant amount;

(b) For the modification, each pollut-
ant for which it would result in a sig-
nificant net emissions increase.

(ii) With respect to any such pollut-
ant for which no National Ambient Air
Quality Standard exists, the analysis
shall contain such air quality moni-
toring data as the Administrator deter-
mines is necessary to assess ambient -
air quality for that pollutant in any
area, that the emissions of that pollut-
ant would affect. )

(iii) With respect to any such pollut-
ant (other than nonmethane. hydro-
carbons) for which such a standard
does .exist, the analysis shall contain
continuous air quality monitoring data,
gathered for purposes of determining
whether emissions of that pollutant
would cause or contribute to a viola-
tion of the standard or any maximum
allowable increase. L

(iv) In general, the continuous air
quality monitoring data that is re-
quired shall have been gathered over a
period of at least one year and shall
represent at least the year preceding -
receipt of the application, except that,
if the Administrator determines that a
complete and adequate’analysis can be
accomplished with monitoring data
gathered over a period shorter than one
year (but not to be less than four
months), the data that is required shall
have been gathered over at least that
shorter period.
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§86.1817-08

in the generation and use of the cred-
its.

~ {65 FR 59971, Oct. 6, 2000, as amended at 71 FR

2830, Jan. 17, 2006] .

§86.1817-08 Complete heavy-duty ve-
hicle averaging, trading; and bank-
ing program.

Section 86.1817-08 includes text that
specifies requirements that differ from
§86.1817-05. Where a paragraph in
§86.1817-05 is identical and applicable
to §86.1817-08, this may be indicated by
specifying the corresponding paragraph

and the statement ‘‘[Reserved]. For -

guidance see §86.1817-05.”

(a) through (o) [Reserved]l. For guid-
ance see §86.1817-05. i

(p) The following provisions apply for
model year 2008 and later engines.
These provisions apply instead of the
provisions of paragraphs §86.1817-05 (a)
through (o) to the extent that they are
in conflict. ]

(1) Manufacturers of Otto-cycle vehi-

" cleés may participate in an NMHC aver-

aging, banking and trading program to
show compliance with the standards
specified in §86.1806-08. The generation
and use of NMHC credits are subject to
the' same provisions in paragraphs
§86.1817-05 (a) through (o) that apply
for NOx credits, except as otherwise
specified in this section. d
~ (2) NOx or NMHC (or NOx plus NMHC)
credits may -‘be exchanged between
heavy-duty Otto-cycle test groups cer-
tified to the engine standards of sub-
part A of this part and heavy-duty
Otto-cycle test groups certified to the
chassis standards of this subpart, sub-

ject to-an 0.8 discount factor (e.g., 100~

grams of NOx credits generated: from
vehicles would be equivalent to 80
grams of NOx credits if they are used in
the engine program of subpart A of this
part, and-vice versa). Credits that were

_previously discounted -when they were

banked according to §86.1817-05(¢), are
subject to an additional discount factor
of 0.888 instead of the 0.8 discount fac-
tor otherwise required by this para-
graph (p)(2). This results in a total dis-
count of 0.8 (0.9 x0.888 = 0.8).
* (3) Credits are to be rounded to the
nearest one-hundredth of a Megagram.
(4) To calculate credits relative to
the NOx standards listed in §86.1816-08
(a)DEAV)(A) or (a)@)Xiv)(A) (0.2 or 0.4

4922
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grams per mile, respectively) express
the standard and FEL to the nearest
one-hundredth of a gram per mile prior
to calculating the credits. Thus, eithen
0.20 or 0.40 should be used as the value
for “Std”’.

(6) Credits generated for 2008 and
later model year test groups are not
discounted (except as specified in
§86.1817-05(c) and paragraph (pX2) of
this section), and do not expire.

(6) For the purpose of using or gener
ating credits during a phase-in of new
standards, a manufacturer may elect td
split a test group into twe subgroups
one which uses credits and one which
generates credits. The .manufacturex
must indicate in the application for
certification that the test group is g
be split, and may assign the numper

and configurations of vehicles within-

the respective subfamilies at any timg
prior to the submission of the end-of;
year report described in §86.1817-05
(1)(3). Manufacturers certifying a spli]
test group may label all of the vehicle
within that test group with the sam
FELs: either with a NOx FEL and ar
NMHC FEL, or with a = singl

NOx+NMHC FEL. The FEL(s) on th
label will apply for all SEA or othe
compliance testing. . .

(T) Vehicles meeting all of the appli
cable standards of §86.1816-08 prior &
model year 2008 may generate NMH
credits for use by 2008 or later.tes
groups. Credits are calculated accor
ing to §86.1817-05(c), except that the a
plicable FEL, cap listed in §86.18%
08(2)(1)(1i)(B) or (2)(i)}B) applies I
stead of “Std” (the applicable stan
ard). - e

[66 FR 5192, Jan. 18, 2001]

§86.1818-12 Greenhouse gas emissio
standards for light-duty vehicle
light-duty trucks, and medium-du
passenger vehicles. -

(a) Applicability. This section COZ
tains standards and other regulatiol
applicable to the emission of the aZ
pollutant -defined as the aggregay
group .of six greenhouse. gases: Carbd
dioxide, nitrous oxide, methan
hydrofluorocarbons, perfluorocarbo
and sulfur hexafluoride. This sectid
applies to 2012 and later model - y€4

LDVs, LDTs and MDPVs, includil

multi-fuel vehicles, vehicles fuel
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with alternative fuels, hybrid electric
vehicles, plug-in hybrid electric vehi-
sles, electric vehicles, and fuel cell ve-
hicles. - Unless - otherwise specified,
multi-fuel vehicles must comply with
1]l requirements established for each

sonsumed fuel. The provisions of this

aectlon also apply to aftermarket con-
versmn systems, aftermarket conver-
sion installers, and aftermarket con-
yversion certifiers, as those terms are
defined in 40 CFR 85.502, of all model
year light-duty vehicles, light-duty
brucks and medium-duty passenger ve-
hlcles Manufacturers that qualify as a
small business according to the re-
guirements of §86.1801-12(j) are exempt
from the emission standards in this
section. Manufacturers that have sub-
mitted a declaration for a model year
according to the requirements of
§86.1801-12(k) for which approval has
been granted by the Administrator are
conditionally exempt from the emis-
sion standards in paragraphs -(¢)
through (e) of this section for the ap-
proved model year.

(b) Definitions. For the purposes of V

this section, the following definitions
shall apply:

(1) Passenger automobile means a
motor vehicle that is a-passenger auto-
mobile as that term is defined .in 49
CFR 523.4.
| (2) Light truck means a motor vehicle
that is a'non-passenger automobile as
that term is defined in 49 CFR 523.5. y
¢c) Fleet average CO; standards for pas-

" senger automobiles and light trucks. (1)

For a given individual model year’s

‘production of passenger automobiles

and light trucks, manufacturers must
comply with a fleet average CO, stand-

sions of this paragraph (c).. Manufac-
turers must calculate separate fleet av-
erage.CO, standards for their passenger
utomobile and light truck fleets, as
those terms are defined in.this section.
Each manufacturer’s fleet average CO;
standards determined in this paragraph
{c¢) shall be expressed in whole grams
per mile, in the model year specified as
applicable. Manufacturers eligible for
and choosing to participate in the
Temporary Leadtime Allowance Alter-
native Standards for qualifying manu-

- facturers specified in paragraph (e) of

this section shall not include vehicles
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subject to the Temporary Leadtime Al-
lowance Alternative Standards in the
calculations of their primary passenger
aubtomobile or light truck standards de-

‘termined in this paragraph (c). Manu-

facturers shall demonstrate compli-
ance with the applicable standards-ac-
cording to the provisions of §86.1865-12.

(2) Passenger automobiles—(i) Calcula-
tion of CO, target values for ~passenger
automobiles. A CO, target value shall be
determined for each passenger auto-
mobile as follows:

(A) For passenger a,utomoblles with a
footprint of less than or equal to 41
square feet, the gram/mile CO, target
value shall be selected for the appro-
priate model year from the following
table:

- CO, target
Model year vaiue
* (grams/miie}
2012 : 2440
2013 2 237.0
2014 ; £ 228.0
2015 217.0
2016 and later 1 206.0

(B) For passénger automobiles with a,
footprint of greater than 56 square feet,
the gram/mile CO; target value shall be
selected for the appropriate model year
from the following table:

CO, target
Model year . value

2 "1 (grams/mile)
2012 : - 315.0
2013 .307.0
2014 2 s 1 299.0
2015 " e [ 288.0
2016 and later o - 2770

()] For passenger automobiles with a
footprint that is greater than 41 square
feet and less than or equal to 56 square
feet, the gram/mile CO, target value
shall be calculated using the following
equation and rounded to the nearest 0 il
grams/mile:

Target CO, = [4.72 X f,]'-éa.-b

W here

fis ‘the vehicle footprmt as defined in
§86.1803; and -

b is selected from the t‘ollowmg table for the
-appropriate model year:

Model year = b
2012 i 505
2013 . 433
2014 . 348

493
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Modet year b CO; target
Model year value
2015 3 23.4 (grams/mile)
2016 and later ; 127 3 E
: 2015 ] 362.0
(i) Calculation of the fleet average CO, 2018 ANABEr o S0

standard for passenger automobiles. In
each model year manufacturers must
comply with the CO, exhaust emission
standard for their passenger auto-
mobile fleet, calculated for that model
year as follows:

(A) A CO, target value shall be deter-
mined according to paragraph (c)(2)(i)
of this section for each unique -com-

bination of model type and footprmt.

value.. -

(B) Each COz target va,lue, deter-
mined for each unique combination of
model type and footprint value, shall

be multiplied-by the total production- ..

of that model type/footprint combina-
tion for the appropriate model year.
(C) The resulting products shall be

summed, and that sum shall be divided

by the total production of passenger
“automobiles in that model year. The
‘result shall be. rounded to the nearest
whole gram per mile. This result shall
be - the applicable fleet average CO.
standard for the mantifacturer’s pas-
senger automobile fleet.

(3) Light trucks—() Calculation of COz
target values for light trucks. A CO; tar-
get value shall be determined for each
light truck as follows:

(A) For light trucks with a footprlnt

of less than or equal to 41 square feet,.

the gram/mile CO, target value shall be
selected for the appropriate model year
from the following table:

g CO, target
Model year ) . value

=Y {grams/mile}
2012 . 294.0
2013 ; 284.0
2014 e : 2750
2015 | 261.0
2016 and later . 247.0

" (B) For light trucks with a footprint.

of greater than .66 square feet, the
gram/mile CO; target value shall be se-
lected for the appropriate model year
_from the following table:

CQO, target
Model year value
(grams/mile)

2012

2013

2014

395.0
385.0
376.0

(C) For light trucks with a footprint
that is greater than 41 square feet and
less than or equal to 66 square feet, the
gram/mile CO, target value shall be
calculated using the following equation
and rounded to the nearest 0.1 grams/
mile: .

Target COz =[4.04xfH+b
Where:
f is the footprint, as defined in §86.1803; and

b is selected from the following table for the
appropriate model year: -

Model year b
.2012 g s 128.6
2013 ... 118.7
2014 . 109.4
2015 v e 95.1
2016 and later < | gk

(i1) Calculation of fleet average CO:
standards for light trucks. In each model
year manufacturers must comply with
the CO, exhaust emission standard for
their light truck fleet, calculated for
that model year as follows:.

(A) A CO, target value:shall be deter-
mined according to paragraph (c)(3){)
of this. section for each unique com-
bmamon of ‘model type and’ footprlnt
value.

(B) Each CO, target. value, which rep—
resents a unique.combination of model
type and footprint value, shall be mul-
tiplied by the total production of that

model type/footprint combination for g

the appropriate model year.

Filed: 11/28/2011

(C) The resulting products shall be§
summed; and that sum shall be divided §
by the total production of light trucks
in. that model year. The result shall be §
rounded to the nearest whole gram perj

mile. . This result shall be the applica-

ble fleet average CO, standard for th¢ :

manufacturer’s light truck fleet.

(d) In-use CO, exhaust emission stand
ards. The/in-use exhaust CO, emission
stahdard shall be the combined ciffy
highway carbon-related exhaust emis

sion value calculated for the appro-g
priate vehicle carline/subconfigurationy
according to the provisions of §600. 113-¢

08(g)(4) of this chapter multiplied by 1.1§
and rounded to0 the nearest whole grantg

424
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sy mile. For in-use vehicle carlines/
ibconfigurations for which a com-

ned city/highway carbon-related ex-

yust emission value was not deter-
ined under §600.113(g)(4) of this chap-
ir, the in-use exhaust CO. emission

;andard shall be the combined city/
ighway carbon-related exhaust emis-
on value calculated according to the
~ovisions of §600.208-12 of this chapter
v the vehicle model type (except that
»tal model year production data shall
1 used instead of sales projections)
ultiplied by 1.1 and rounded to the
earest whole gram per mile. For vehi-
les that are capable of operating on
wiltiple fuels, including but not lim-
.ed to alcohol dual fuel, natural gas
nal fuel and plug-in hybrid electric
ghicles, a separate in-use standard
1all be determined for each fuel that
1e vehicle is capable of operating on.
hese standards apply to in-use testing
erformed by the manufacturer pursu-
nt to regulations. at §86.1845-04 and
5.1846-01 and to in-use testing per-
yrmed by EPA.

() Temporary Lead Time Allowance Al-
< wrnative’ Standards. (1) The interim

‘eet average COQ, standards in this
aragraph (e) are optionally applicable
o each gqualifying manufacturer, where
he terms “sales’ or ‘‘sold’ as used in
his paragraph (e) means vehicles pro-
uced and delivered for sale (or sold) in
he states and territories of the United
tates.

(i) A qualifying manufacturer is a
aanufacturer with sales of 2009 model
lear combined passenger automobiles
-nd light trucks of greater than zero
nd less than 400,000 vehicles.

(A) If a manufacturer sold less than
00,000 but more than zero 2009 model
‘ear combined passenger automobiles
nd light trucks while under the con-
-fol of another manufacturer, where
hose 2009 model year passenger auto-
nobiles and- light, trucks bore the
rand of the producing manufacturer,
nd where the producing manufacturer
jecame independent no later than De-
‘ember 31, 2010, the producing manu-
acturer is a qualifying manufacturer.

. .(B) In"the case where two Or- more
walifying manufacturers combine as
he result of merger or the purchase of
0 percent or more of one or more com-
janies by another company, and if the
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combined 2009 model year sales of the
merged or combined companies is less
than 400,000 but more than zero (com-
bined passenger automobiles and light
trucks), the corporate entity formed by
the combination of two or more quali-
fying manufacturers shall continue to
be a qualifying manufacturer. The
total number of vehicles that the cor-
porate entity is allowed to include

under the Temporary Leadtime Allow-

ance Alternative Standards shall be de-
termined by paragraph (e)(2) or (e)(3) of
this section where sales is the total
combined 2009 model year sales of all of

the merged or combined companies.’
Vehicles sold by the companies that -

combined by merger/acquisition ‘to
form the corporate entity that were
subject to the Temporary Leadtime Al-
lowance Alternative Standards in para-
graph (e)(4) of this section prior to the
merger/acquisition shall be combined
to determine the remaining number of
vehicles that the corporate entity may
include under the Temporary Leadtime
Allowance Alternative Standards in
this paragraph (e).

(C) In the case where two or more
manufacturers combine as the result of

_ merger or the purchase of 50 percent or

more of one or more companies by an-
other company, and if the combined
2009 model year sales of the merged or
corpb'ined companies .is equal to or
greater than 400,000 (combined pas-
senger automobiles and light trucks),
the new corporate entity formed by the
combination of two or more manufac-
turers is not a qualifying manufac-
turer. Such ‘a manufacturer shall meet
the emission standards in paragraph (c)
of this section beginning with the
model year that is numerically two
years greater than the calendar year in
which the merger/acquisition(s) took
place. '

(ii) For the purposes of makihg the

determination-in paragraph (e)(1)(1) of
this section, “manufacturer” -shall

mean that term as defined at 49 CFR .

531.4 and as that definition was applied
to the 2009 model year for the purpose
of determining compliance with' the
2009 corporate average fuel economy
standards at 49 CFR parts 531 and 533.

(iii) A qualifying manufacturer may
not use these Temporary Leadtime Al-
Jowance Alternative Standards until

425
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they have used all available banked
credits and/or credits available for
transfer accrued under §86.1865-12(k). A

qualifying manufacturer with a net .

positive credit balance calculated
under §86.1865-12(k) in any model year
-after considering all available credits
either generated, carried forward from
a prior model year, transferred from
other averaging sets, or obtained from
other manufacturers, may not use
these Temporary Leadtime Allowance
Alternative Standards in such model
year.

(2) Qualifying manufacturers may se-
lect any combination of 2012 through
-2015 model year passenger automobiles
and/or light trucks to include under
the Temporary Leadtime Allowance
Alternative Standards ‘determined in
this paragraph (e) up to a ciimulative
total of 100,000 vehicles. Vehicles se-
lected to comply with these standards
shall not be included in the calcula-
tions of the manufacturer’s fleet aver-
age standards under pa,ra.gra.ph (¢c) of
this section.

(3) Qualifying manufacturers - with -
sales of 2009 model year combined pas--

senger automobiles and light trucks in
the United States of greater than zero
and less than 50,000 vehicles may select
any combination of 2012 through: 2015
model year passenger automobiles and/
or light trucks to include under the
. Temporary Leadtime Allowance Alter-
native Standards determined in this
paragraph (e) up to a cumulative.total
of 200,000 vehicles, and additionally

may select up to 50,000 2016 model year-

vehicles to include under the Tem-
porary Leadtime Allowance Alter-
native Standards. determined in this
paragraph (e). To be eligible for the
provisions of this paragraph (e)3)
qualifying manufacturers must. provide
annual documentation of good-faith ef-
forts made by the manufacturer to pur-
chase credits from other manufactur-
ers. Without such documentation, the

manufacturer may use the Temporary

Leadtime . Allowance Alternative
Standards according to the provisions
of paragraph (e)(2) of this section, and
the provisions of this paragraph (e)(8)
shall not apply. Vehicles selécted to
comply with these standards shall not
be included in the calculations of the

Document #1344128
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manufacturer’s fleet average standards !

under paragraph (c¢) of this section.

(4) To calculate the applicable Tem-
porary Leadtime Allowance Alter-
native Standards, qualifying manufac-
turers shall determine the fleet aver-
age standard separately for the pas-
senger automobiles and light trucks se-
lected by the manufacturer to be sub-
ject to the Temporary Leadtime Allow-
ance Alfernative Standards, subject to
the limitations expressed in paragraphs
(e)(1) through (3) of this section.

(i) The Temporary Leadtime Allow-
ance Alternative Standard applicable
to qualified passenger automobiles as
defined in §600.002-08 of this chapter

shall be the standard calculated using .

the provisions of paragraph (c)(2)(ii) of
this section for the appropriate model
year multiplied by 1.25 and rounded to
the nearest whole gram per mile. For
the purposes of applying - paragraph
(c)(2)(ii) of this section to determine
the standard, the passenger automobile
fleet: shall be limited to those pas-
senger automobiles subject to the Tem-
porary Leadtime = Allowance Alter—
native Standard.

(ii) The Temporary Leadtime Allow-
ance Alternative Standard applicable
to qualified 'light trucks (i.e. non-pas-
senger automabiles -as defined in
§600.002-08 of this chapter) shall be the
standard calculated using the- provi-
sions of paragraph (¢)(3)(ii) of this sec-

tion -for the appropriate model year -

multiplied by 1.25 and rounded to the
nearest whole gram per mile. For the
purposes of . applying  paragraph
(c)(3)(ii) of this section to determine
the standard; the light truck fleet shall
be limited to those light trucks subject
to the Temporary Leadtime Allowance
Alternative Standard.

(5) Manufacturers choosing to optlon—
ally apply these standards are subject
to the restrictions on credit banking
and trading specified in §86.1865-12.

(f) Nitrous ozxide (N.0O) and methane
(CHy) exhaust emission standards.for pas-
senger automobiles and light trucks. Bach
manufacturer’s. fleet of combined pas-
senger automobile and light trucks
must comply with N,O and CH, stand-
ards using either the provisions of
paragraph (f)(1) of this section or the
provisions of paragraph (f)(2) of this

section. The manufacturer may not use ¢

426 -
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the provisions of both paragraphs (f)(1)

‘and (f)(2) of this section in a model .

year: For example, a manufacturer

may not use the provisions of para- .

graph (f)(1) of this section for their pas-
senger automobile fleet and the provi-
sions of paragraph (f)(2) for their light
truck fleet in the same model year.

(1) Standards applicable to each test
group.

(1) Exhaust emissions of nitrous oxide
(N20) shall not exceed 0.010 grams per
mile at full useful life, as measured ac-
cording to the Federal Test Procedure
(FTP) described in subpart B of this
part. . :

(i) Exhaust emissions of methane
(CH.) shall not exceed 0.030 grams per
mile at full useful life, as measured ac-
cording to the Federal Test Procedure

-(FTP) described in subpart B of this

part. _—

~ (2) Including N;O and CH, in fleet aver-
aging program. Manufacturers may
elect to not meet the emission stand-
ards in paragraph (f)(1) of this section.
Manufacturers making this election
shall include N,O and CH, emissions in
the determination of their fleet aver-
age carbon-related exhaust emissions,
as calculated in subpart F of part 600 of
this chapter. Manufacturers using this

- option must include both N,O and CH,

full useful life values in the fleet aver-
age. calculations for passenger auto-
mobiles and light trucks. Use of this
option will account for N,O and CH,
emissions within the carbon-related ex-
haust” emission value determined for
each model type according to the pro-
visions part 600 of this chapter. This
option requires the determination of
full useful life emission values for both

"the Federal Test Procedure and the

Highway Fuel Economy Test.
[75 FR 25686, May 7, 20101

7, 2010, §86.1808-12 was added, effective July 6,
2010.

§86.1819 [Reserved]

§86.1820-01 Durability group deter-
mination. |
This section applies to the grouping
of vehicles into durability groups. Man-
ufacturers shall divide their product
line into durability groups based on the
following criteria: ¥

ADD-87
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(a) The vehicles covered by a certifi-.
cation application shall be divided into
groups of vehicles which are expected

-to have similar emission deterioration

and' emission component durability
characteristics throughout their useful
life. Manufacturers shall use good engi-
neering. judgment in dividing their ve-
hicles into durability groups. Such
groups of vehicles are defined as dura-
bility groups. R

(b) To be included in the same dura-
bility group, vehicles must be identical
in all the respects listed in paragraphs
(b) (1) through (7) of this section:

(1) Combustion cycle (e.g., two
stroke, four stroke, Otto cycle, diesel
cycle). ) 3

(2) Engine type (e.g., piston, rotary,
turbine, air cooled versus water
cooled). . :

(3) Fuel used (e.g., gasoline, diesel,
methanol, ethanol, CNG, LPG, flexible
fuels). o ' .

(4) Basic fuel metering system (e.g.,
throttle body injection, port injection
(including central port injection), car-
buretor, CNG mixer unit).

(6) Catalyst construction (for exam-
ple, beads or monolith). - .

(6) Precious metal composition of the
catalyst by the type of principal active
material(s) used (e.g., platinum based
oxidation catalyst, palladium based ox-

 idation catalyst, platinum and rho-

dium three-way catalyst, palladium
and rhodium three way catalyst, plat-
inum and palladium and rhodium three
way catalyst). :

(7) The manufacturer must choose
one of the following two criteria:

(i) Grouping statistic: -~ - g4
(A) Vehicles are grouped based upon
the value of the grouping statistic de-

termined usin_g the following equation:
G8 = [(Cat Vol)/(Disp)] x Loading Rate
Where:

-GS = Grouping Statistic used to .eva.lua.te the

range of precious metal loading rates and
relative sizing of the catalysts compared to
the engine displacement that are allowable
within a durability group. . The .grouping
statistic shall be rounded to a tenth of a
gram/liter, in accordance with the Round-
ing-Off Method specified in ASTM E29-93a,
- Standard - Practice for Using Significant
Digits in Test Data to Determine Conform-
ance with Specifications (incorporated by
reference, see §86.1). v

427




USCA Case #10-1092  Document #1344128  Filed: 11/28/2011 Page 171 of 171

CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing Final Brief for Respondents
have been served through the Court’s CM/ECF system on all registered counsel

this 28th day of November, 2011.

DATED: November 28, 2011 /s/ Eric Hostetler
Counsel for Respondents




