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FEDERAL MARITIME COMMISSION

DOCKET NO. 82-30
CONTRACT MARINE CARRIERS, INC.

ORDER

July 6, 1984

This proceeding is before the Commission upon a Motion to Dismiss
filed by respondent Contract Marine Carriers, Inc. (CMC). CMC was granted
leave to file its motion by the Commission in an order also suspending
consideration of this proceeding. The Commission’s Bureau of Hearing
Counsel (Hearing Counsel) has filed a response in accordance with that
order.

BACKGROUND

This proceeding was initiated by order served June 21, 1982, to determine
whether CMC’s practice of undertaking contract carriage at different rates
than those published in its tariffs for the same trade and commodities
violates sections 18(b)(3), 16 Second, 17 and 14 Fourth of the Shipping
Act, 1916 (1916 Act) (46 U.S.C. §817(b)(3), 815 Second, 816, and 812
Fourth). By stipulation the matter was submitted for consideration by Ad-
ministrative Law Judge William Beasley Harris (Presiding Officer) on a
written record. The Presiding Officer issued an Initial Decision finding
that the Commission had jurisdiction over the contract practices of CMC
and that CMC had engaged in practices violative of the 1916 Act. Excep-
tions to the Initial Decision were filed by CMC; Replies to these Exceptions
were filed by Hearing Counsel.

On March 6, 1984 CMC requested that the Commission suspend consider-
ation of the proceeding to permit it time to file a motion to dismiss
based on the imminent passage of the Shipping Act of 1984 (1984 Act)
(46 US.C. app. §1701 et seq.).! The Commission granted the request
and in so doing directed CMC to address the following specific issues
in any motion filed: (1) whether the 1984 Act rendered this proceeding
moot; (2) whether the rights of third parties will be affected by dismissal;
and (3) whether section 20 of the 1984 Act (46 U.S.C. app. §1719)
is relevant to a final disposition of this case. Hearing Counsel was also
instructed to address these matters.

!The Shipping Act of 1984 was signed into law by the President on March 20, 1984 and by its terms
became effective on June 18, 1984,

MTEM O 1
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DISCUSSION

CMC argues that this proceeding should be discontinued as moot and
because no regulatory purpose will be served by a disposition of the merits.
It alleges that the inclusion of service contracts within the Commission’s
jurisdiction under the 1984 Act supports its position that they were not
within the scope of the 1916 Act. Regulation of CMC’s service contracts
pursuant to this proceeding would allegedly be premature and contrary
to the congressional intent underlying those provisions in the 1984 Act
which address ‘‘service contracts.”’

CMC acknowledges the Commission’s jurisdiction over its contract prac-
tices under the 1984 Act and states its intention to meet the publication
requirements of that Act. CMC argues that, although conduct engaged in
prior to the effective date of the 1984 Act is subject to the 1916 Act,
the assessment of civil penalties is not an issue in this proceeding and
there is no evidence that any third parties would be prejudiced or disadvan-
taged by a discontinuance of the proceeding.

Hearing Counsel opposes dismissal of this proceeding arguing that a
regulatory purpose would be served by a decision on the jurisdictional
issue presented in this case, i.e., whether the Commission has jurisdiction
over ‘‘contract carriage’’ services provided by common carriers, Hearing
Counsel also contend that the rights of any unknown third parties would
be effectively eliminated by a dismissal of this case.

For reasons stated below, the Commission will grant CMC’s Motion
to Dismiss. It should be pointed out here, however, that this dismissal
is without prejudice to the rights of any third party interest that may
have been injured by CMC’s past conduct to seek redress for such injuries
before the Commission. The discontinuance of this proceeding is in no
way 10 be interpreted as a disposition on the merits of any issues presented
in this proceeding or to otherwise limit the right of third parties to file
complaints with the Commission based on the conduct at issue in the
proceeding.

There is no doubt that certain aspects of this proceeding are moot,
i.e. any prospective proscription of specific conduct by CMC with regards
to violations of the 1916 Act. The statutory provisions which the Presiding
Officer concluded that CMC had violated, sections 18(b)(3), 16 Second,
17 and 14 Fourth of the 1916 Act, have been superseded by section
10(b) (1-4, 6) of the 1984 Act (46 U.S.C. app. §1709(b) (1-3, 6)).2
Although the provisions of section 10(b) (1-4, 6) generally correspond
to those of sections 18(b)(3), 16 Second, 17 and 14 Fourth of the 1916
Act, there are some important differences. Section 10(b) (1-3), which carries
forward the prohibitions of section 18(b)(3) of the 1916 Act, specifically

2Section 20(a) of the 1984 Act repeals section 18(b) of the Shipping Act, 1916; section 20(b}(2) of the
1984 Act makes sections 14 and 16 applicable only to *‘common carriers by water in interstate commerce'’;
section 20(b)(8) of the 1984 Act strikes section 17, first paragraph from the Shipping Act, 1916,

MEMC



CONTRACT MARINE CARRIERS, INC, 3

refers to service contracts, thereby recognizing that a carrier may have
both tariff rates and service contract rates. Section 10(b)(6), which is a
substantial revision of section 14 Fourth, expressly exempts service contracts
from the prohibition against unfair or unjustly discriminatory practices.
A finding that CMC did not comply with the 1916 Act would clearly
be of little value in interpreting the requirements of the 1984 Act.

Nor would any regulatory purpose be served by rendering an opinion
on the legality of CMC’s past conduct. First, the assessment of civil pen-
alties is not at issue in this proceeding. Second, the record does not disclose
any third parties adversely affected by CMC’s conduct. Although it is
possible that civil penalties could be assessed and that an injured third
party come forward at this time, these matters could not be addressed
in this proceeding unless it is essentially reconstituted.> Such theoretical
contingencies do not appear to justify continued litigation in this case.®

There does not appear to be any dispute that contractual arrangements
entered into by CMC after March 20, 1984 are subject to public disclosure
under the requirements of the 1984 Act.> However, it is not at all clear
that the Commission could require CMC to file its present contracts entered
into prior to March 20, 1984.5 Requiring CMC to undertake alternative

3 See National Steel & Shipbuilding Co. v. Director, Workers Comp. Pro., 616 F.2d 420 (9th Cir. 1980);
see also First Nat. Bank of Bellaire v. Comp. of Currency, 697 F.2d 683 (5th Cir. 1983},

4CMC alleges that section 20(e)(2) of the 1984 Act applies to complaints filed with the Commission and
allows a one-year period within which complaints alleging a violation of the 1916 Act may be filed after
the effective.date of the 1984 Act. Section 20(e)(2) provides:

(2) This Act and the amendments made by it shall not affect any suit—

(A) filed before the date of enactment of this Act; or

(B) with respect to claims arising out of conduct engaged in before the date of enactment of
this Act, filed within one year after the date of enactment of this Act.

While a full discussion of the legal effects of section 20(e)(2) is unnecessary for a proper disposition of
CMC’s Motion to Dismiss, it is our opinion that section 20(e)(2) was intended only 1o preserve court antitrust
actions and has no application to cases pending before the Commission. H.R. Rep. No. 53, 98th Cong., lst
Sess. 39 (1983).

sCMC submits that its service contracts will eventually be subject to the service contract provisions of
the 1984 Act, section 8(c) (46 U.S.C. app. § 1707) which provides:

(c) Service Contracts.—An ocean common carrier or conference may enter into a service contract
with a shipper or shippers” association subject to the requirements of this Act, Except for service
contracts dealing with bulk cargo, forest products, recycled metal scrap, waste paper, or paper waste,
each contract entered into under this subsection shall be filed confidentially with the Commission,
and at the same time, a concise statement of its essential terms shall be filed with the Commission
and made available to the general public in tariff format, and those essential terms shall be available
to all shippers similarly situated. The essential terms shall include—

(1) the origin and destination port ranges in the case of port-to-port movements, and the origin and
destination geographic areas in the case of through intermodal novements;

(2) the commodity or commodities involved,

(3} the minimum volume;

(4) the line-haul rate;

(5) the duration;

(6) service commitments; and

(7) the liquidated damages for nonperformance, if any.

The exclusive remedy for a breach of contract entered into under this subsection shall be an action
in an appropriate court, unless the parties otherwise agree.

6 Section 20(e)(1) of the 1984 Act (46 U.S.C. app. § 1719) provides:

Continued
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remedial actions to preclude the possibility of continuing adverse effects
from its past practices would be of limited value and would not appear
to serve a regulatory purpose.

The only matter of continuing significance raised in this proceeding
is ‘the issue of the Commission's jurisdiction over the contract practices
now {other than those involving service contracts) -of carriers which are
also operating as common carriers with tariffs on file. Although CMC
has asserted that it will file its. service contracts with the Commission
in accordance with the 1984 Act, Hearing Counsel is correct in asserting
that the 1984 Act does not clearly put to rest all the underlying jurisdictional
uncertainties that essentially gave rise to this proceeding. However, as is
the case with CMC's alleged violations of the substantive provisions of
the 1916 Act, a jurisdictional decision in this case based on circumstances
and the law existing prior to June 18, 1984 would be of little value
in- administering the 1984 Act. The Commission is of the opinion that
a rulemaking proceeding, wherein all interested and affected parties may
contribute their views, would be a better vehicle to address this remaining
issue. It is our intention therefore to initiate such a proceeding by separate
order.

THEREFORE, IT IS ORDERED, That the Motion to Dismiss filed by
Contract Marine Carriers, Inc, is granted; and,
IT IS FURTHER ORDERED, That this proceeding is discontinued.

By the Commission.
(S) FRANCIS C. HURNEY
Secretary

Each service contract entered into by a shipper and an ocean common carrler or conference before

the date of enactment of this Act may remain in full force and effect and need not comply with

the requirements of section 8(c) of this Act until 15 months after the date of enactment of this
Act,

CMC cites the following passage of the legislative history of the 1984 Act as explanatory of the Congres-
sional Intent underlying section 20(e3(1):

The Committes’s Intention in this, as well as other sections of the act is to institute changes in
liner shipping regulations and practices without undue or unnecessary economic disruption. S. Rep.

No. 3, 98th Cong., 1st Sess. 42 (1983).

27 FM.C.



FEDERAL MARITIME COMMISSION

DOCKET NO. 82-49
REEFER EXPRESS LINES, PTY., LTD.

v,

UITERWYK COLD STORAGE CORPORATION, ELLER AND
COMPANY, INC. AND TAMPA PORT AUTHORITY

ORDER OF REMAND

JULY 27, 1984

This proceeding was initiated by the filing of a complaint by Reefer
Express Lines, Pty. Ltd. (REL) against Uiterwyk Cold Storage Corporation
(Uiterwyk), Eller and Company (Eller) and the Tampa Port Authority (Port
Authority) alleging that: (1) a charge for ‘‘warehouse checking’’ is a charge
for a service not actually performed and, therefore, is an unreasonable
and unjust practice in violation of section 17 of the Shipping Act, 1916
(46 U.S.C. §816); (2) the charge is not reflected in the Uiterwyk and
Harborside tariffs, but is based on cross-referencing in those tariffs to
the Port Authority’s tariff, in violation of section 17; and (3) the Port
Authority’s tariff represents an agreement among terminal operators which
is not approved by the Commission in violation of section 15.! Complainant
asks the Commission to disapprove the charge for warehouse checking
and to direct Respondents to cease and desist from attempting to collect
such charges.

A prehearing conference was held in February, 1983 and evidentiary
hearings were held in June, 1983 for the purpose of receiving written
direct testimony and live cross-examination of three witnesses, one each
for REL and Respondents Eller and the Port Authority.2 Simultaneous open-
ing and reply briefs were filed by all parties.

Administrative Law Judge Charles E. Morgan (Presiding Officer) issued
an Initial Decision finding that the physical activity of warehouse checking
has been performed on cargo carried by REL, which service is of at
least some benefit to the ocean carrier. The Presiding Officer also found
that the charges for warehouse checking were not shown to be unjust
and unreasonable in violation of section 17; the practice of Uiterwyk and

'REL also charged that the Port Authority’s tariff had not been filed with the Commission, but admitted
at the prehearing conference that this allegation was in error.

2No appearance was made by Uiterwyk. Its interest in the cold storage facility was purchased by
Harborside Refrigerated Services, Inc. (Harborside). Uiterwyk is now in bankruptcy proceedings. Prehearing
Conference Transcript, 6-7,
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Eller of incorporating by reference in their tariffs the warehouse checking
charge of the Port Authority was not an unjust or unreasonable practice;
and that the Port Authority’s tariff was not an unapproved agreement among
terminal operators.

BACKGROUND

REL is a common carrier by water in the U.S. foreign commerce which
serves the export trade from the Port of Tampa (Port) with refrigerated
vessels. Uiterwyk was the operator of a cold storage terminal facility at
the Port. Eller, through its wholly-owned subsidiary, Harborside, was the
successor to Uiterwyk’s operation at the Port. The Port Authority is a
public body established by statute to prescribe rules, regulations and rates
for the Port of Tampa. See Exhibit 6B, Appendix A,

The disputed charge is for warehouse checking, defined in the Port
Authority’s Tariff FMC No. 8; Item 285 as:

The employment of warehouse clerks and checkers, as differen-
tiated from shipside clerks and checkers, in delivery of inbound
cargo upon commencement of discharge of cargo and the end
of the Free Time allowance; or, in receipt of outbound cargo
from the beginning of the Free Time allowance until completion
of the loading aboard vessel of the cargo. *“Warehouse Checking’’
is assessed against the carrying vessel based on total inbound
and outbound cargo manifest weight.3

The complaint charged that no service describable as ‘‘warehouse check-
ing”’ had been requested by REL or performed by Uiterwyk or Eller.
The complaint further alleged that the charge was an ‘‘arbitrary charge
imposed for no service.”’

The Presiding Officer found that warehouse checking is an actual service
performed by terminal personnel, which consists of tallying cargo on receipt
by the terminal from an overland carrier, and upon discharge from the
cold storage facility to the vessel, and includes preparation of dock receipts
and loading lists as well as acting as the interface of product/cargo informa-
tion between the terminal and vessel’s stevedore so that the cargo can
be delivered to the vessel for loading in an efficient and reasonable manner.
LD, 4-6,

Warehouse checking was described by Eller’s witness Francis S.
Cunningham, General Manager of Harborside, on cross examination as

3 At REL's urging, after the complaint herein was filed, the Port Authority’s tariff was amended, effective
QOctober 1, 1982 to shift responsibility for the warehouse checking charge from the vessel in all cases to
the *‘party responsible for stevedoring charges,”” and to add language permitting the party responsible for
payment to request that warchouse checking not be performed. However, in the latter instance, the amended
tariff provides that “‘the terminal operators will not be responsible for any overages and/or shortages.” Port
of Tampa Tariff FMC No. 8, Iten 285. Since October, 1982, REL has requested that warehouse checking
not be performed.
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“tallying upon receipt from trucks or railcars of cargo by mark
or lot number, by count, at times by weight and condition before
placement into the warchouse . . . to tallying, the checking of
condition, marks, lot numbers upon presentation of that cargo
to a stevedore for loading on board a vessel.’’ Transcript 69.

REL’s Director of Terminal Operations admitted in both his written direct
testimony and at the hearing that he had seen warehouse employees, other
than forklift operators, checking and tallying export cargo both upon arrival
at the refrigerated terminal facility (Direct Testimony 2, Transcript, 13)
and discharge from the warehouse to the vessel (Transcript, 16).

The Presiding Officer concluded that warehouse checking ‘‘is of some
benefit’’ to the vessel ‘‘insofar as the terminal arranges to check out and
deliver the cargoes by ports of discharge, by consignees, quantities, lots
and weights . . . [which] enables a smooth flow of cargo from the terminal
to the ship.”” I.D., 8.

REL contends that its tariff provides for ‘‘tackle-to-tackle’’ service which
renders it inappropriate to charge the vessel for services rendered to the
cargo before it reaches the place of rest beneath ship’s tackle, citing Termi-
nal Rate Structures, Pacific Northwest Ports, 5 FMB 53 (1956).4 REL's
argument that the warehouse checking service charge would fall upon the
shipper under its “‘tackle-to-tackle™” tariff was offset, in the Presiding Offi-
cer’s view, by the charge’s coverage of ‘‘other services of benefit to the
ship, such as listing the cargo by lot and by various shippers and consignees,
for segregated delivery by separate consignees, ports of discharges, and
alongside different hatches of the vessel.”” I.D., 8. Therefore, the Presiding
Officer concluded that the charge for warehouse checking levied against
the vessel or the party responsible for stevedoring was not an unjust and
unreasonable practice in violation of section 17.

The Presiding Officer further concluded that, no evidence having been
offered as to the level of the charges, the actual charges for warehouse
checking had not been shown to be unjust and unreasonable. Noting that
Agreement No. T-2291 among the terminal operators of the Port of Tampa
provides that such operators will conform to the tariff of the Port Authority,
except to the extent that the Port Authority’s tariff is silent or inapplicable,
the Presiding Officer found that incorporation by reference of the Port
Authority’s warehouse checking charges in the Uiterwyk and Eller tariffs
was not an unjust or unreasonable practice.

Finally, the Presiding Officer concluded that the Port Authority’s tariff
had not been shown to be an agreement among the Port Authority and
terminal operators in violation of section 13.

AREL’s Tariff FMC No. 4 contains the following Rule 2A:
“Except as otherwise provided, rates named herein . . . are applicable from end of ships tackle
at Joading port and include only the on-shore cost or on-lighter cost of hooking sling load te ships
gear.”” Quoted in Complainant’s Brief, 8.
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DISCUSSION

Exceptions to the Initial Decision were filed by REL; Eller and the
Port Autherity replied to the Exceptions. REL’s Exceptions generally reargue
contentions advanced in its initial brief. These include the arguments that
otherwise permissible terminal charges for checking do not fall on the
vessel under a tackle-to-tackle tariff such as its own; that the checking
function is performed as part of the general -obligation of a terminal as
bailee of the cargo, for its own -convenience and protection, and may
not be separately charged for; that the cross-references in the Uiterwyk
and Harborside tariffs are misleading, confusing and unlawful; and that
the Port Authority's tariff constitutes an unapproved section 15 agreement
among the terminal operators and the Port Authority.® REL further excepts
to the reasoning of the Initial Decision in that it permits assessment of
the entire charge for checking against the vessel on the basis of incidental
benefits, without explicitly rejecting REL's contentions regarding its tackle-
to-tackle tariff.

Respondents argue on exceptions that REL has failed to meet its burden
of proof and that its arguments on issues such as its tackle-to-tackle tariff
and allocation of the charges were not encompassed by its complaint which
alleged only that no physical service which could be identified as ‘‘ware-
house checking'’ had been performed.s

Most of REL’s Exceptions concern issues correctly decided by the Presid-
ing Officer. Other issues raised, however, require further investigation. These
include the question of who benefits from and should bear the charge
for the warehouse checking function, and what effect REL’s tackle-to-
tackle tariff provision may have on the assessment of terminal charges.”

The Commission’s cases indicate two separate bases for terminal charges
assessed against a vessel: services performed for or benefits conferred upon
the vessel, as distinct from those performed for cargo interests; and perform-
ance by the terminal of a function which the carrier is obliged to perform
as part of the transportation function.

In holding that the charge for warehouse checking may be assessed
solely against the vessel, the Presiding Officer characterizes the function
as being of ‘‘some’ benefit to the vessel, apparently recognizing that

SREL’s argument with respect to the obligations of a torminal being analogous. to those of a ‘‘common
carrier’” cites the Commission’s cases concemning the general responsibilities of a common carrier for provi-
sion of terminal services for safe receipt and delivery of cargo. This argument-ignores the difference between
a common carrier by water and a terminal operator which underlies-the Commission's terminal cases: the
terminal operator performs services for more than one master and is therefore-obliged to charge cach propor-
tionately for the services performed or the benefita conferred.

¢Eller, however, in its brief below, characterized REL's -complaint as being, /nter afia, that the charge
for warehouse checking was an arbitrary charge imposed for no actual service *‘and/or no actual physical
service of any benefit to REL; * * *'* Eller's Opening Brief, 2. This seems to bo a fair reading of the issues
raised by REL's complaint, without overreliance on- strict rules of pleading. Such a reading also indicates
that the issue of who benefits fromn the terminal service was understood 1o be raiged by the-complalnt,

TREL'’s tariff was not introduced in evidence, but was identified and quoted in REL's opening brief, The
Presiding Officer and the Commission may take judicial notice of any.tariff on file.
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there may be other beneficiaries of the service. He does not, however,
address the issue of whether the charges should be split among such bene-
ficiaries. While the record supports the Presiding Officer’s findings with
respect to benefits conferred upon the vessel—i.e. that warehouse checking
enables the terminal to marshal the cargo in a particular manner, under
orders from the vessel, to promote the greatest efficiency of vessel time
in port—it also indicates that warechouse checking is of benefit to the
shipper. Warehouse checking enables the terminal to aggregate cargo arriv-
ing at different times for shipment to a variety of consignees and for
a variety of vessels, and to facilitate changes in ownership which frequently
occur while the cargo is in the terminal facility. See Transcript, 90-95.
In addition, we note REL’s argument that the warehouse checking function
is performed for the terminal’s own benefit and protection while the cargo
is in its custody.8

The Initial Decision makes no attempt to allocate the warehouse checking
charges between the cargo interests and vessel interests or the terminal
itself, based upon benefits conferred. As REL notes in its Exceptions,
the issue under section 17 is ‘‘whether the charge reflects a fair allocation
of terminal costs based on the comparative benefits derived by the charged
party’s actual use of the terminal facilities. Pacific Northwest Tidewater
Elevators Assoc., 11 FM.C. 369 (1968).” Baton Rouge Marine Contractors,
Inc. v. Cargill., 521 F.2d 281 (D.C. Cir. 1975). See aiso Volkswagenwerk
A.G. v. FMC, 390 US. 261, 282 (1968). Although, as indicated above,
the record alludes to benefits conferred upon the cargo, the issue was
not directly addressed in testimony, on brief, or in the Initial Decision.
The record does not disclose the practice at other terminals: whether the
charge for checking is usually a charge against the cargo or the vessel,
particularly where the carrier has an explicit tackle-to-tackle provision in
its tariff,

The Presiding Officer disposed of REL’s argument regarding its tackle-
to-tackle tariff by noting that warehouse checking ‘‘covers other services
of benefit to the ship, such as listing the cargo by lot and by various
shippers and consignees, for segregated delivery by separate consignees,
ports of discharge, and alongside different hatches of the vessel.”’ LD.,
8. This reasoning justifies the assessment of part of the charge for warchouse
checking against the vessel on grounds that the vessel as well as the
cargo benefits. REL argues, however that under a tackle-to-tackle tariff
the charge should not be assessed against the vessel because warehouse
checking is not a service which the terminal performs as agent for the
carrier in performance of the carrier’s obligation to provide facilities for
the safe receipt and delivery of cargo.

8REL also contends that such benefits are separately charged by the terminal against the cargo under the
tariff item defined as *‘through-put’” and the shipper might thus be charged twice for the same services if
warehouse checking is charged to the shipper on the basis of these benefits. The Presiding Officer may wish
to consider this argument within the context of the issues remanded hergin.

27T FM.C.
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We believe that these arguments raise two issues which remain unresolved
by the Initial Decision. These are: (1) whether the function of warehouse
checking—i.e. checking the cargo for amount and condition as it armrives
at the terminal, issuing receipts therefore, and keeping track of its destina-
tion, ownership and location in the terminal facility—is so closely associated
with its receipt by the terminal for the carrier that it is appropriately
to be considered part of the transportation service for which the carrier
recovers in its rates, and; (2) if the function is not performed by the
terminal operator as part of the carrier’s transportation cobligation, whether
the service benefits the vessel, the shipper or owner of the cargo, or
the terminal operator, or all or some of them, and should be assessed
by the terminal against each in proportion to the benefits conferred. The
Commission has not expressly addressed these precise issues in previous
cases cited by the parties,

In Boston Shipping Association, Inc. v. Port of Boston, 10 FM.C. 409
(1967), the Commission held that the carrier’s obligation to ‘‘tender for
delivery’’ includes the provision of adequate terminal facilities, including
free time, and that charges for strike demurrage for cargo which was
in free time at the beginning of the strike were properly assessed against
the vessel. The case did not deal with the specific function of ‘‘checking’
or with its relationship to the carrier’s transportation obligation, and involved
general cargo rates which were not tackle-to-tackle rates, It thus offers
little guidance for the case at bar.

In Terminal Rate Increases—Puget Sound Ports, supra, the Commission
indicated that a carrier who publishes tackle-to-tackle rates may not be
liable for terminal charges for services rendered beyond the end of ship’s
tackle:

*“The carrier must furnish a convenient and safe place at which
to receive cargo from the shipper and to deliver cargo to the
consignee. If this can be done at end of ship’s tackle, then it
can be so stated and the contracts of carriage may be limited
to such service.”” Id., at 23.

However, the Commission also noted that °*‘the carrier’s obligations also
include the receiving of cargo from shipper and the giving of a receipt
therefore, . . . together with the handling of the necessary papers.’’ Id.
at 24.° Thus, while this case indicates that a tackle-to-tackle tariff may
limit the liability of a vessel for some terminal services rendered to cargo,
it also raises the possibility that the receipt of cargo, with which warehouse
checking is closely associated, may not be among these.

The Commission in Far East Conference Amended Tariff Rule, 20 FM.C.
772 (1978), held that the conference could not lawfully amend its tariff

?Here, REL contends that it fulfills this obligation itself by issuing a stevedore's receipt for the cargo
to the terminal operator at the end of ship's tackle, and that any functions performed by the terminal prior
to that point are for the benefit of the cargo alone.

27 FM.C.



REEFER EXP. LINES V. UITERWYK COLD STORAGE CORP., 11
ELLER & CO., INC. & TAMPA PORT AUTHORITY

to pass through to shippers terminal charges for wharfage and handling,
holding that these charges had traditionaily been absorbed by the FEC
and were already reflected in the level of their tackle-to-tackle rates. The
case turned, however, not on the relationship between the terminal charges
and tackle-to-tackle rates, but on the relationship between section 15 and
section 205 of the Merchant Marine Act of 1936, 46 U.S.C. 1115. The
Commission specifically noted that an individual carrier might do that which
the conference could not: establish tackle-to-tackle rates, and separately
assess accessorial or terminal charges, resulting in different rates at adjoining
ports. Id., 1776. The case is, thus, not dispositive of the issue here.

The closest case in point is Terminal Rate Structure—Pacific Northwest
Ports, 3 USMC 21 (1948), which specifically involved a terminal service
charge of which the greatest proportion of cost was for checking of cargo
on receipt. Id, 5 FM.B. at 55. The Commission held that ‘‘where the
contract of affreightment involves a tackle-to-tackle rate, handling and serv-
ice charges incurred between point of rest and ship’s hook outbound and
between ship’s hook and point of rest inbound are incurred for the benefit
of the shipper or consignee, and . . . such charges must be assessed against
the shipper or consignee.”” Id., on reconsid, 5 F.M.B. 326 (1957). The
Commission recognized specifically that a *‘terminal may not assess charges
for checking not performed for the carrier’” and that ‘‘under tackle-to-
tackle rates a carrier’s duty to receive cargo does not arise until delivery
to a point within reach of ship’s tackle whether the actual delivery to
that point is performed, in whole or in part, by the terminal or by the
shipper himself.’’ Id., 58. The Commission there characterized its holding
in Intercoastal Steamship Freight Assoc. v. NW. Marine Terminal Assoc.,
4 F.M.B. 387 (1953), specifically involving tackle-to-tackle rates on lumber,
as being that “‘under tackle-to-tackle rates the carrier did not assume the
duty to provide these services (related to the checking, receiving and han-
dling of cargo), and that such services were instead performed for the
convenience of the shipper.’” Id. at 58. These cases did not, however,
indicate that the checking function involved the sorting of cargo on ship’s
instructions for loading which the Presiding Officer found to benefit the
vessel here.

The record in this case is somewhat unclear as to the actual operation
of REL’s tackle-to-tackle rates at Tampa. REL’s tariff includes Rule 2A
which states that its rates are tackle-to-tackle. REL argued on exception
that Rule 2A is ‘‘fully operative in respect to its Tampa service.”” There
was however, some discussion at the prehearing conference which suggests
that some of REL's service at Tampa may be contract rather than common
carriage, but this did not indicate whether any contract carriage by REL
is done on tackle-to-tackle or other terms. There may thus be some question
as to whether REL’s port calls at Tampa, on which the charges for ware-
house checking which are in dispute here were assessed, were performed
on tackle-to-tackle terms. This question may have to be resolved if the
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Presiding Officer determines on remand that the vessel may not be charged
for warehouse checking under a tackle-to-tackle tariff.

Under the Port Authority’s amended tariff, the party to be charged for
warehouse checking is the ‘‘party responsible for stevedoring charges.' 0
The record includes scant evidence as to REL’s practice with regard to
stevedoring charges. In its opening brief, REL states that under a tackle-
to-tackle tariff, the party responsible for stevedoring charges ‘‘would
be . . . the shipper to and from shipside and the carrier in and out of
the ship.”” Complainant’s opening brief, 10, Complainant’s Exceptions, 10.
However, REL also indicates that it hires the stevedores, (Brigante Testi-
mony, 2, 3, & 6), and that its rates take into consideration the carrier’s
expense for stevedoring. (Complainant’s opening brief, 11 and Complain-
ant’s Exceptions, 11.)

In view of the above-noted unresolved relevant issues regarding the oper-
ation of Complainant’s tackle-to-tackle rates at Tampa, the Commission
will remand the case to the Presiding Officer for determination, as necessary,
of factual questions regarding the operation and effect of REL’s tackle-
to-tackle tariff on the allocation of terminal charges for warehouse checking
as well as the legal issues previously discussed.

REL also alleged that the Port Authority's amended item for warchouse
checking was unlawful in that it constituted an exculpatory clause which
would protect the terminal operators from the consequences of their own
negligence. Reply Brief, 7. The charge was not dealt with in the Initial
Decision and was not specifically pressed by REL on exception. (Exceptions
14, n. 5.) The remand ordered here should also address this issue.

The Presiding Officer properly disposed of the remaining issues raised
by REL. REL contends that the Port Authority and terminal tariffs contain
duplicative, overlapping and confusing terms and cross-references. The Pre-
siding Officer found that the cross-referencing is consistent with a Commis-
sion approved agreement among the terminal operators which requires them
to conform to the Port Authority’s tariff, except with respect to certain
items. As additional grounds for the same result, we note that REL's
arguments regarding confusing cross references between the Uiterwyk and
Eller tariffs and the Port Authority tariff concern items other than the
warehouse checking charge which is the basis of this dispute. REL is
not the party charged under these other items, and its arguments as to
any resulting confusion of shippers may be regarded as arguments made
on behalf of others who have not themselves complained. The cross ref-
erences to the warehouse checking charge in the Port Authority tariff appear
to be clear, unambiguous, and not unlawful.

REL contends that the Port Authority’s tariff constitutes an unapproved
agreement among the terminal operators and Port Authority, The Presiding

10 See note 3, supra,
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Officer found that *‘there is no agreement.’’” We agree with the Presiding
Officer that there is no evidence of such an agreement.

THEREFORE, IT IS ORDERED, That Docket No, 82-49 is remanded
to Presiding Officer for the purpose of determining whether:

(1) any of the charges for warehouse checking in the Port Authority’s
tariff may lawfully be charged for the account of the vessel in light of
REL'’s tariff provision for tackle-to-tackle rates and the Commission’s prior
decisions;

(2) if such charges may be assessed against the vessel, whether the
charges should be allocated among the vessel and the shipper/consignee
in proportion to the benefits conferred on each by the service and whether
any proportion of the costs should be borne by the terminal operator;
and

(3) whether the amended Port Authority tariff definition of warehouse
checking unlawfully exculpates the terminal operators from possible liability
for their own negligence; and

IT IS FURTHER ORDERED, That the Initial Decision is adopted to
the extent not inconsistent with this order.

By the Commission.
(S) FraNcis C. HURNEY
Secretary
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DOCKET NO. 82—49
REEFER EXPRESS LINES PTY. LTD.

V.

UITERWYK COLD STORAGE CORPORATION, ELLER & COMPANY,
INC., AND TAMPA PORT AUTHORITY

Warchouse checking charge at the Port of Tampa found not shown to be an arbitrary charge
for no physical service, and the said charge found not shown to be unjust and unreason-
able; practice of terminal operators, Uiterwyk and Eller, of incorporating by reference
in their tariffs, the warehouse checking charge of the Port of Tampa found not shown
to be unjust and unreasonable; and Port of Tampa's tariff found not shown to be
an agreement among terminal operators not approved by the Commission. Complaint
dismissed.

Joseph A. Klausner, Josiak K. Adams, and Leslie S. Gallmeyer for complainant, Reefer
Express Lines Pty. Ltd.

David F. Pope for respondent, Eller & Company, Inc.
H.E. Welch for respondents, Tampa Port Authority.

INITIAL DECISION! OF CHARLES E. MORGAN, ADMINISTRATIVE
LAW JUDGE

Partially Adopted July 27, 1984

By complaint, filed October 22, 1982, and served October 26, 1982,
the complainant, Reefer Express Lines Pty. Ltd. (Reefer Express) alleges
that the charges for ‘‘warehouse checking’’ at the Port of Tampa, Florida
(the Port), made by Uiterwyk Cold Storage Corporation (Uiterwyk) and
by Uiterwyk’s successor, Eller & Company, Inc, (Eller), both Uiterwyk
and Eller having been or being in the business of furnishing cold storage
terminal facilities at the Port, were arbitrary charges for no physical service;
and that exacting charges for warchouse checking is an unreasonable and
unjust practice in violation of section 17 of the Shipping Act of 1916,
as amended (the Act).

The complainant also alleges that the warehouse checking charge is pub-
lished in the Port’s tariff, that the Port acted as an agent for the terminal
operators in the Port, and that the failure of Uiterwyk and Eller to incor-
porate the charge for warehouse checking in their own tariffs, while instead
making cross-reference of the Port’s tariff, is an unreasonable and unjust
practice in violation of section 17 of the Act,

1 This decision will become the decision of the Commission in the absence of review thereof by the Com-
mission (Rule 227, Rules of Practice and Procedure, 46 CFR 502.227).
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The complainant further alleges that the Port’s tariff represented an agree-
ment among terminal operators not approved by the Federal Maritime Com-
mission in violation of section 15 of the Act.

The complainant also alleged in its complaint that the Port of Tampa's
tariff was not filed with the Commission, but at the prehearing conference
complainant admitted that it was in error in this respect, and that the
Port had duly filed its tariff.

The complainant has not paid the charges on certain past shipments
here in issue. Thus, the complainant asks the Commission to disapprove
the charge for warehouse checking; and to direct all respondents to strike
it from their tariffs and to cease and desist from collecting or attempting
o collect such charge.

Effective October 1, 1982, item 285 of the Port’s tariff changed the
definition of warehouse checking, in part, by the addition of the following
provision:

Warehouse Checking will be performed on all inbound and out-
bound cargo and charges assessed as provided above, except in
cases of direct discharge or direct load cargo and container cargo
not stuffed or unstuffed in port, as described in Item 330, and
when party responsible for payment specifically requests, in writ-
ing, that Warehouse Checking be not performed. When Warehouse
Checking is requested not to be performed, terminal operators
will not be responsible for any overages and/or shortages.

The complainant has requested that warehouse checking be not performed
on its present and future shipments. Thus, only the warehouse checking
charges on past shipments remaiz in issue.

Prior to the above change, effective October 1, 1982, of the Port’s
definition of warehouse checking, the Port Authority held a public hearing,
at which counsel for the complainant agreed that complainant Reefer Express
would accept responsibility for any cargo loss when the service of ware-
house checking was requested by Reefer Express not to be performed.

The original definition in the Port’s tariffs of warehouse checking was:

The employment of warehouse clerks and checkers, as differen-
tiated from shipside clerks and checkers, in delivery of inbound
cargo upon commencement of discharge of cargo and the end
of the Free Time allowance; or, in receipt of outbound cargo
from the beginning of the Free Time allowance until completion
of the loading aboard vessel of the cargo. ‘“Warehouse Checking”’
is assessed against the carrying vessel based on total inbound
and outbound cargo manifest weight.

Effective October 1, 1982, the definition of warehouse checking was
changed to provide that, instead of being assessed against the carrying
vessel, it is assessed against the party responsible for stevedoring charges
based on inbound or outbound cargo manifest weight.
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Also, as seen above, the 1982 definition provided that when the party
responsible for payment of warehouse checking specifically requests in
writing that warehouse checking be not performed then the terminal opera-
tors will not be responsible for any overages and/or shortages.

Generally, the ocean carrier is the party responsible for stevedoring
charges.

WAREHOUSE CHECKING

Warehouse checking is a service performed by terminal personnel (of
Uiterwyk or Eller), using tally clerks and checkers to:

(1) Tally, by count, lot, supplier, and/or mark the product/cargo into
the cold storage terminal facility and record where, in the cold storage
terminal facility, the various lots, marks, or shipper’s product/cargo is stored;

(2) Tally and withdraw from the cold storage terminal facility, by count,
lot, mark, and/or shipper the product/cargo to the vessel's side, or the
overland carrier’s equipment, to insure correct count and delivery by lot,
mark, or shipper of the overall product/cargo furnished to the vessel or
overland carrier; and

(3) Act as the interface of product/cargo information, both as to count
and lot/mark/shipper information between the cold storage terminal facility
and the contract stevedore for the vessel so that the vessel can be loaded
and the product/cargo delivered to the vessel's side for loading in an
efficient and reasonable manner.

While warehouse checking may relate to either export or import cargo,
the refrigerated cargo in issue herein, and the warehouse checking charges
sought to be collected, relate only to export cargoes shipped on the vessels
of the complainant, Reefer Express.

Such export cargo arrives by train or truck at the overland loading
and unloading dock of the Uiterwyk-Eller cold storage terminal on its
landward side. The terminal on its water side is alongside a waterway
which runs north and south,

A clerk (terminal employee) appears and checks the cargo to be delivered
by the overland carrier to the terminal. The clerk issues a dock receipt,
which states what the cargo is, for whom intended, by what shipper, and
the total number of cartons and weights.

The dock receipt is prepared by an office employee of the terminal.
The truck driver or trainman presents the dock receipt to the terminal’s
cleck who in-turn designates the place for unloading the truck or rail
car.

Two employees are assigned by the terminal to receive the cargo from
the overland carrier. They are a checker and a fork lift operator. The
fork lift operator moves the cargo out of the overland carrier to an area
of the terminal adjacent to, but outside of, the freezer or cold storage
area of the terminal, on the premises and the property of the terminal.
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The checker ascertains that the cargo unloaded from the overland carrier
is as stated on the dock receipt. The cargo is not necessarily weighed
because the weight of a carton is stamped usually on the box or on
the dock receipt, or on the delivery bill of lading from the rail carrier
or truck.

Next, a second movement of the cargo occurs. Another fork lift driver
transports the cargo from the initial discharge area into the freezer-cold
storage area of the terminal. At times the same fork lift operator performs
both movements, but they are separate movements and the cargo does
not move directly from the overland carrier into the freezer-cold storage
area. The cargo always is put down first, and by a second move, taken
into the freezer-cold storage area of the terminal.

The cargo remains in the freezer-cold storage area until an ocean vessel
arrives; and then the cargo is taken out of the freezer-cold storage area
through the back doors (water-side doors) of the terminal, and the cargo
is put on the wharf for acceptance by the stevedore assigned to deliver
the cargo to the vessel. The stevedore employs longshoremen who move
the cargo under the ship’s hook or loading gear for eventual loading aboard
the vessel,

The complainant’s witness Brigante admitted on cross-examination that
he had seen certain checking performed by warehouse (Uiterwyk-Eller termi-
nal) personnel on this export cargo. Such personnel checked ‘‘as far as
this lot goes to the ship, this one doesn’t.”’

A lot is a commercial unit or block of cargo assigned to a specific
consignee or shipper.

Reefer Express issues directions to the terminal as to how the cargo
is to be delivered to a Reefer Express ship. These directions may include
segregation of the cargo by port of discharge, by shipper or consignee,
by quantity of cargo, and by weight.

It is normal to have several shipments for a given discharge port, and
three or four consignees for a particular discharge port, with each consignee
having separate lots or blocks of cargo to be delivered.

The ocean carrier, such’ as Reefer Express, generally gives a telex or
telephone notice to the terminal of the impending arrival of its ship. The
terminal also is advised about the number of longshoremen’s gangs which
will be on hand, and how much cargo from the terminal should be brought
out.

A terminal (warehouse) employee prepares a loading list of the ship’s
cargo, or a summary of the dock receipts for all of the cargo designated
to be exported on a particular ship. This loading list shows the quantity
of cargo, nature—be it frozen, chilled or otherwise, weights, shippers and
consignees, as well as the breakdown by discharge ports.

Quite often while the vessel is ‘‘working’’ or being loaded, other cargo
is received at the terminal, or the terminal may have other cargo not
originally destined for this particular ship, which other cargo now has
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been released to go on this ship. In other words, the loading list may
be updated from time to time, or it is supplemented by other cargo and
events which occur while the vessel is being loaded. This updating may
be done verbally or by the vessel's port captain or an other designated
agent of the vessel.

In general the warehouse checking, including the preparation of a load
list, is a procedure designed to provide for a smooth flow of cargo to
the ship from the terminal on export movements.

When the stevedore gets the cargo from the terminal, the stevedore
makes its own check as to the consist of the cargo. Also the ship’s mate
makes a check on receiving the cargo from the stevedore, Delivery to
the stevedore is considered by the terminal as delivery to the vessel, since
the stevedore is employed by the vessel.

The terminal for its protection receives a mate’s receipt or other receipt
that it has delivered the cargo to the vessel.

The complainant stresses that the warehouse checking done by the termi-
nal’s personnel is not a service to the ship inasmuch as the ship owner
performs its own tally and count of cargoes received on its ship. Also,
the complainant believes that warehouse checking is for the protection
of the warehouseman and the shipper.

This reasoning overlooks that warehouse checking also benefits the ship,
insofar as the terminal arranges to check -out and deliver the cargoes by
ports of discharge, by consignees, quantities, lots, and weights; that without
warehouse checking there could be either overages or shortages in delivery
of cargoes to the ship; and more importantly that warehouse checking
enables a smooth flow of cargo from the terminal to the ship.

As seen, warehouse checking is an actual physical service of some benefit
to the ship (ocean carrier, such as Reefer Express).

Under Reefer Express’ tariff, the complainant argues that the charges
to. the shippers and consignees provide that the the cargo is booked *‘free
alongside ship’’ (f.a.s.), and therefore the cargo has to be put alongside
the ship by the shipper. The complainant also .argues that the shipper
pays the terminal to take the cargo from the overland carrier, place it
into freezer or cold storage, remove it from same, and place it alongside
the ship. This argument conveniently overlooks that the warehouse checking
performed by the terminal covers other services of benefit to the ship,
such as listing the cargo by lot and by various shippers and consignees,
for segregated delivery by separate consignees, ports of discharge, and
alongside different hatches of the vessel.

It is concluded and found that warehouse checking, at least in part,
benefits the ocean carrier, as well as benefits the shipper, consignee, and
the terminal. It is further concluded and found that warehouse checking
is an actual physical service performed by terminal (warehouse) personnel.
Therefore, it is concluded and found that the practice of levying a charge
for warehouse checking on the ocean carrying vessel, or on the party
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responsible for stevedoring charges, as provided, respectively, in the past
and present, by the Port’s tariffs, is not shown to be an unjust and unreason-
able practice in violation of section 17 of the Act.

No evidence was introduced as to the reasonableness of the measure
in dollars and cents of the charges for warehouse checking, and accordingly
it is concluded and found that the actual charges for warehouse checking
are not shown to be unjust and unreasonable in violation of section 17.

TARIFF INCORPORATION BY REFERENCE

The Uiterwyk Cold Storage Corp. tariff —F.M.C. No. 12, effective No-
vember 15, 1980, provided Item 76—Warehouse Checking:

Charge to be billed for the account of the vessel. Tampa Port
Authority Item 290.

The Harborside Refrigerated Services, Inc.? tariff —F.M.C. No. 14, effec-
tive November 15, 1982, provided Item 76—Warehouse Checking:

Tampa Port Tariff—.

The terminal operators in the Port of Tampa have a Commission-approved
Agreement No. T-2291. This agreement provides, among other things, that
the parties, such as respondent Eller, will conform to the tariff of the
Port Authority, but also allows the right of independent action in publishing
tariffs to the extent that the Port’s tariff is silent or inapplicable. The
cross-referencing above to the Port’s tariff is not only lawful, but also
is consistent with the approved section 15 agreement.

It is concluded and found that the practice of the terminal operators,
Uiterwyk and Eller, of incorporation by reference in their tariffs, the ware-
house checking charge of the Port is not shown to be unjust and unreason-
able.

PORT OF TAMPA’S TARIFF

The Tampa Port Authority is not a party to the section 15 agreement
of the terminal operators. The Port publishes its rules, regulations and
rates in the Port’s tariffs under authority of Chapter 23338 of the laws
of the State of Florida. There is no agreement between the Port Authority
and the terminal operators whereby rates, rules and regulations are estab-
lished.

It is concluded and found that the Port’s tariff has not been shown
to be an agreement among terminal operators, and therefore no violation
of section 15 has been shown.

2 Harborside is a wholly-owned subsidiary of Eller.
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ULTIMATE CONCLUSION

It ultimately is concluded and found that the warehouse checking charges
on certain past shipments of Reefer Express are lawful; and the complaint
is dismissed.

(S) CHARLES E. MORGAN
Administrative Law Judge

MTMFEFMC



FEDERAL MARITIME COMMISSION

DOCKET NO. 72-35

PACIFIC WESTBOUND CONFERENCE—INVESTIGATION OF RATES,
RULES AND PRACTICES PERTAINING TO THE MOVEMENT OF
WASTEPAPER AND WOODPULP FROM UNITED STATES WEST

COAST PORTS TO PORTS IN JAPAN, THE PHILIPPINES, TAIWAN,

KOREA, SOUTH VIETNAM AND THAILAND

ORDER DISCONTINUING PROCEEDING

August 8, 1984

This proceeding was instituted to determine whether the rate-making
activities of the Pacific Westbound Conference (PWC) member lines with
regard to their carriage of wastepaper and woodpulp violated sections 15,
16, 17 or 18(b)(5) of the Shipping Act, 1916 (1916 Act). On August
15, 1977, Administrative Law Judge Seymor Glanzer (Presiding Officer)
issued an Initial Decision which found that certain PWC rates on wastepaper
should be disapproved under section 18(b)(5) and that the Conference’s
ratemaking practices had violated section 15. In light of those findings,
the Presiding Officer concluded that no useful regulatory purpose would
be served by determining whether the wastepaper rates were unreasonably
preferential or unjustly discriminatory under sections 16 or 17.

On March 9, 1979, the Commission reversed the Initial Decision and
found PWC’s rates to be lawful under sections 15 and 18(b)(5).! We
also held de novo that no violation of sections 16 and 17 of the 1916
Act had been proven under established Commission precedent.2

The National Association of Recycling Industries (NARI), a trade associa-
tion of wastepaper shippers, appealed the Commission’s order to the United
States Court of Appeals for the District of Columbia Circuit. On December
24, 1980, the court issued a decision finding that the Commission had
misinterpreted the standard of section 18(b)(5). National Association of
Recycling Industries, Inc., v. FMC, 658 F.2d 816 (1980) (NARI v. FMC).
The court held that the PWC wastepaper rates under review ‘‘may not
be approved on the basis of the existing administrative record’’ (id. at
829), although ‘‘[t]he Commission is free to engage in any further adminis-
trative proceedings in this case not inconsistent with this opinion’’ (id.).
The court specifically excluded sections 15, 16 and 17 of the 1916 Act
from the scope of its decision.

1 The Commission’s decision is reported at 21 F.M.C. 834,
21d. at 837-39.
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Because the PWC rates in issue before the D.C. Court had long since
been superseded by new rates when NARI v. FMC was decided, an order
from the Commission on remand regarding the superseded rates was unnec-
essary.3 After more than a year had passed without a request from NARI
for further relief from the FMC, we solicited the parties’ views by a
notice served on January 11, 1982, as to whether any further proceedings
in Docket No. 72-35 were necessary. NARI responded by stating that
it was preparing to file an antitrust lawsuit against PWC and its member
lines, that the controversy between itself and the Conference lines regarding
wastepaper rates would be resolved through the lawsuit and that Docket
No. 72-35 therefore should be terminated. For its part, PWC argued that
the issues raised by NARI's antitrust complaint might fall within the Com-
mission’s primary jurisdiction and that the question of further action in
Docket No. 72-35 should be held in abeyance pending clarification of
NARI’s intentions. .

NARI proceeded to file its antitrust complaint in United States District
Court in Los Angeles on February 23, 1982. Reduced to its essentials,
the complaint alleged that the wastepaper rates set by the PWC lines
from 1968 to the date of the complaint had been found to violate sections
15 and 18(b)(5) of the 1916 Act and that actions under a conference
agreement are not immune from the antitrust laws if they result in rates
unlawful under those provisions. PWC filed a motion to dismiss the com-
plaint on the ground that it failed to state a claim upon which relief
could be granted and, as alternative relief, to stay further proceedings
before the District Court pending referral to the Commission of NARI's
allegations concerning PWC's rates.

Given the potential impact of NARI's theory of relief on the FMC's
authority under section 15 to approve conference rate agreements, the Com-
mission determined to file an amicus curiae brief before the District Court
in support of PWC’s motion to dismiss. In the meantime, on June 15,
1982, we issued an order in Docket No. 72-35 directing that the proceeding
remain open pending the District Court’s disposition of PWC’s motion.

The Commission filed its amicus brief on July 7, 1982. On December
3, 1982, the District Court granted PWC's motion to dismiss NARI’s com-
plaint. NARI appealed the court’s order to the United States Court of
Appeals for the Ninth Circuit. Because the appeal preserved the possibility
that issues under the 1916 Act might be referred to the Commission for
resolution, no further order in Docket No. 72-35 was issued. The Commis-
sion filed a second amicus brief before the Court of Appeals which, on
November 14, 1983, affirmed the dismissal of NARI's complaint.4 NARI

3Under section 18(b)(5), the Commission’s powers were limited to disapproving rates in effect that it found
to be so unreasonably high or low as to be detrimental to U.S. foreign commerce.

4 National Association of Recycling Industries, Inc. v. American Mail Line, Lid., 720 F.2d 618 (9th Cir.
1983).
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requested the Supreme Court to review the decision of the Court of Appeals;
this request was denied on March 19, 1984.5

The conclusion of NARI’s antitrust lawsuit removes the possibility that
a court might request the Commission to make findings regarding PWC’s
wastepaper rates based on the record developed in Docket No. 72-35.
There is no longer any reason to maintain this investigation as an open
proceeding. It should also be noted that section 8 of the Shipping Act
of 1984, Pub. L. 98-237, exempts tariffs and service contracts covering
shipments of wastepaper (and certain other recyclable materials) from the
requirement that they be filed with the Commission and kept open to
public inspection. There is therefore little resemblance between the original
statutory basis for this proceeding and the current regulation of liner carriage
of wastepaper.6

THEREFORE, IT IS ORDERED, That this proceeding is hereby discon-
tinued.

By the Commission.
(S) Francis C. HURNEY

Secretary

5466 U.S. 994 (1983).

6 By notice served on May 15, 1984, 49 FR 21,798, the Commission stated that determinations of the appli-
cability of the Shipping Act of 1984 to cases pending before the agency on June 18, 1984, the effective
date of the 1984 Act, would be made on a case-by-case basis. No such determination is necessary in order
to discontinue this proceeding.
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[46 C.F.R. PART 508]
DOCKET NO. 83—45

ACTIONS TO ADJUST OR MEET CONDITIONS UNFAVORABLE TO
SHIPPING IN THE UNITED STATES/REPUBLIC OF THE
PHILIPPINES TRADE

AUGUST 21, 1984
ACTION: Notice of Discontinuance.

SUMMARY: The Federal Maritime Commission discontinues this rule-
making proceeding without prejudice to institute a new
rulemaking proceeding, should there be indication of un-
favorable conditions in this trade.

DATE: August 24, 1984,

SUPPLEMENTARY INFORMATION:

By a ‘‘Notice of Proposed Rulemaking’’ (Proposed Rule) published on
October 7, 1983 (48 Fed. Reg. 45,800), the Commission instituted this
proceeding under section 19 of the Merchant Marine Act, 1920 (46 U.S.C.
§876) in response to allegations by shippers, third-flag carriers and others
that government enforcement of the cargo reservation laws of the Republic
of the Philippines had created unfavorable conditions in the foreign ocean-
borne trade between the United States and the Philippines. The Philippine
laws in question require that all government cargo be reserved for transport
by Philippine flag carriers, and that 80% of non-government cargo be
reserved for flag carriers of the Philippines and of the bilateral trading
partner with cross traders limited to the remaining unreserved 20% of
non-government cargo.

The Proposed Rule set forth two options as remedies under section
19. Option A would suspend the tariffs of Philippine carriers operating
in the United States/Republic of the Philippines trade. Option B would
allow Philippine carriers to avoid tariff suspension by obtaining ‘‘author-
ized”’ status from the Commission. The effect of the Proposed Rule would
be to adjust or meet any unfavorable trade conditions by imposing burdens
on Philippine carriers equal to those imposed on non-Philippine carriers
by Philippine laws and regulations.

A total of 13 comments were received in response to the Proposed
Rule. Comments alleging the existence of unfavorable trade conditions or
supporting some action under section 19 were received from the following
persons: Maersk Line (Maersk); Barber Blue Sea Lines (BBSL); Port of
Portland (Portland); Virginia Port Authority (VPA); The Port Authority
of New York and New Jersey (New York); Philadelphia Port Corporation
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(Philadelphia); Maryland Port Administration (Baltimore); the Council of
European & Japanese National Shipowners’ Associations (CENSA); the
Chemical Manufacturers Association (CMA); P.L. Thomas Paper Co., Inc.
(P.L. Thomas); and the New York Chamber of Commerce and Industry.
Comments challenging the allegations of unfavorable trade conditions and
opposing any action under section 19 were received from the following
persons: National Galleon Shipping Corporation (Galleon) and the Maritime
Company of the Philippines (MCP); and the U.S.-Flag Far East Discussion
Agreement (Agreement No. 10050).

The Commission published on March 30, 1984 (49 Fed. Reg. 12,720)
a ““Notice of Request for Further Comment’’ (Request for Further Com-
ment). The Request for Further Comment addressed the various legal, proce-
dural and policy arguments raised in the comments on the Proposed Rule
and invited additional comment limited to factual matters. The Request
for Further Comment provided parties who might be adversely affected
by the Proposed Rule with an opportunity to address factual allegations
in other comments that were filed simultaneously with theirs. The Request
for Further Comment also specifically invited the Executive Branch to
file comment and indicated that information concerning the amount of
cargo in the U.S./Philippines trade subject to U.S. cargo preference laws
would be helpful to the Commission in its deliberations.

Eleven comments were received in response to the Request for Further
Comment. Section 19 action continued to be supported in comments filed
by Maersk, BBSL, CENSA, CMA, and P.L. Thomas, all of whom had
previously filed comment. Additional comments supporting section 19 action
were filed for the first time by: the United States Departments of Transpor-
tation, State, Justice, and Commerce and the Office of the United States
Trade Representative (Executive Branch); the National Industrial Transpor-
tation League (League); Sta-Rite Industries Overseas Corporation (Sta-Rite);
and Westinghouse Electric Corporation (Westinghouse). The Philippine-flag
carriers (Galleon and MCP) and the U.S.-flag carrier members of Agreement
No. 10050 filed further comments continuing their opposition to section
19 action. ,

Subsequently, by letter dated June 1, 1984, counsel for the Philippine-
flag carriers informed the Commission that the Philippine Maritime Industry
Authority (MARINA) had issued Memorandum Order No. 5 which revoked
Memorandum Orders Nos. 3 and 4.! Memorandum Order No. 3 had imple-
mented E.O. 769 by establishing a waiver program which applied to com-

! Memorandum Order No. 4, which excluded transshipped cargo from the coverage of E.O. 769, was not
at any time in issue in this proceeding. The June 1, 1984 letter attached a photocopy of a telex from the
Philippine Minister of Transportation and Communications to the Philippine Embassy in Washington which
quoted in full the text of Memorandum Order No. 5. The Order was signed by the Administrator of MARINA
and the Minister of Transportation and Communications. Previously, the Department of State in a letter dated
May 29, 1984 had advised the Commission that Memorandum Order No. 3 was rescinded. Further commu-
nications confirming this fact were received in the form of letters from the State Department dated June 6,
1984 and June 28, 1984.

27 FM.C.



26 FEDERAL MARITIME COMMISSION

mercial export and import cargoes in the U.S./Philippines trades. Counsel
for the Philippine carriers conténds that this action by the Philippine govern-
ment moots the controversy in this proceeding and requests that the proceed-
ing be terminated and the rule withdrawn.

In response to the Philippine flag carriers’ request, CMA, by letter of
June 15, 1984, submits that it is too early to evaluate the impact of
the revocation of Memorandum Order No. 3 on the Philippine waiver
program with respect to non-government cargo (i.e., cargo subject to E.O.
769). In addition, CMA states that some of its members report that waivers
may still be required for government cargo (i.e., cargo subject to P.D.
1466). CMA notes that ‘‘government cargo’’ is broadly defined under P.D.
1466 and that a significant amount of cargo may still be subject to anti-
competitive conditions. CMA therefore believes that termination of this
proceeding at this time would be premature.

The principal focus of the comments submitted in this proceeding urging
action under section 19 was on the Philippine waiver program for commer-
cial cargoes.2 The various allegations of burden on access to the trade,
inadequate service, non-competitive rates, and cargo diversion -were, for
the most part, related to the enforcement of the Philippine cargo reservation
law through the waiver program. The revocation of Memorandum Order
No. 3, on its face, removes the waiver program as it applied to commercial
cargo. This action of the Philippine government would appear to eliminate
the principal implementing mechanism of E.O. 769 in the U.S./Philippines
trades.

Moreover, there is some confirmation from the shipper community that
the revocation of the waiver program has, for the moment, removed the
burden of the Philippine cargo reservation laws. with regard to commercial
cargoes.? There is also information in the record that the impact of the
waiver program has, at the present time, been lifted from third-flag carriers.
For example, trade data submitted in the second round of comments would
appear to indicate that competitive conditions are returning to the trade.4
Moreover, although all parties of record have been informed of the with-
drawal of the waiver program, only CMA has suggested that this proceeding
should be continued. Although the CMA letter raises certain concerns about
Philippine cargo reservation laws, it does not present factual information
that would indicate the presence of unfavorable trade conditions. With
the removal of the specific gravamen of the various complaints (i.e., the
waiver program) and the apparent resumption of normal trade conditions,
the Commission believes that the fundamental purpose in instituting this

2Memorandum Order No. 3 was put into effect by the Philippine govemment on July 22, 1982. It provided
for a waiver of the requirement that non-government cargo be carried on Philippine or U.S.-flag carriers,
provided that a proper application was submitted to Philippine authorities.

3By letter dated May 3!, 1984, Pier 1 Imports commended the Commission for its successful efforts in
this proceeding with regard to Philippine cargo sharing regulations.

4The record shows that, in the first quarter of 1984, third-flag carriers appear to be regaining their histori-
cal average share of the trade over the past six years.
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proceeding, namely removing unfair burdens on shippers and preserving
competitive access for non-national flag carriers, has been substantially
accomplished. There does not therefore appear to be any need for further
action or the imposition of sanctions at this time. The Commission therefore
shall discontinue this proceeding.

In taking this action, however, the Commission wishes to make it clear
that it continues to be concerned about shipping conditions in this trade.
The revocation of Memorandum Order No. 3 withdraws only one element,
albeit a critical one, from the panoply of Philippine cargo reservation laws
and regulations. The basic laws and decrees, including E.O. 769 with respect
to non-government cargo and P.D. 1466 with respect to government cargo,
apparently remain in effect.> These laws reserve substantial portions of
both commercial and government cargo to Philippine-flag carriers and their
enforcement could create conditions unfavorable to shipping.

The Commission therefore intends to closely monitor this trade for any
indication of renewed application of a waiver program or other means
of enforcement of E.OQ. 769, or greater enforcement of P.D. 1466, and
to act swiftly to protect the trade if the need arises.

THEREFORE, IT IS ORDERED, That this proceeding is discontinued.

By the Commission.
(S) FraNcIs C. HURNEY
Secretary

SThere is nothing in the record to indicate the current status of the Central Bank Memorandum which
further implemented the waiver program with respect to non-govermment cargo.
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[46 CFR PART 510}
DOCKET NO. 84~19
LICENSING OF OCEAN FREIGHT FORWARDERS

August 24, 1984
ACTION: Final Rules.

SUMMARY: These rules finalize and/or revise the Commission’s
ocean freight forwarder interim regulations to implement
the Shipping Act of 1984 which became effective June
18, 1984, Revisions included in these final rules relate
to, among others, the reporting and noticing of shipper
affiliations by forwarders, invoicing, certification require-
ments for compensation, anti-rebate policy declarations,
accounting to principals, port-wide exemptions and sale/
transfer of forwarder’s stock. The revisions are intended
to lessen the regulatory burden upon the forwarding in-
dustry.

DATES: Final rules effective October 15, 1984.

SUPPLEMENTARY INFORMATION:

On March 20, 1984, the Shipping Act of 1984 (the 1984 Act) (46
U.S.C. app. 1701-1720) was enacted. This legislation substantially altered
the regulatory responsibilities of the Commission and directly impacted
on the Commission’s regulations pertaining to the ocean freight forwarding
industry. A number of changes to the Commission’s forwarder regulations,
46 CFR Part 510, were required by the new legislation.

On May 3, 1984, the Commission published in the FEDERAL REGISTER
(49 FR 16839) Interim Rules concerning the licensing and operations of
ocean freight forwarders which became effective on June 18, 1984 pursuant
to section 17(b) of the 1984 Act (26 F.M.C. 621). The Interim Rules
also addressed rule changes previously proposed and noticed in Docket
No. 83-35, The Licensing of Independent Ocean Freight Forwarders. The
Commission provided thirty days for comments on its Interim Rules. Com-
ments were received from the following parties: The Marine Exchange
of the San Francisco Bay Region; General Steamship Corporation Ltd.;
NAVTRANS International Freight Forwarding, Inc.; The ‘‘8900°° Lines,
North Atlantic Israel Freight Conference, North Atlantic Mediterranean
Freight Conference, U.S. Atlantic and Gulf/Australia-New Zealand Con-
ference, and United States Atlantic Ports/Italy, France and Spain Freight
Conference, collectively; American President Lines, Ltd; Hapag-Lloyd Agen-
cies; Kerr Steamship Company, Inc.; Columbia River Customs Brokers
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& Forwarders Association, Inc.; The Pacific Merchant Shipping Association;
TMX Shipping, Inc.; J.E. Lowden & Company; Sea-Land Service, Inc.;
The National Customs Brokers & Forwarders Association of America, Inc.;
The National Council on International Trade Documentation; and Trans
Freight Lines, Inc.

DISCUSSION OF COMMENTS

In view of the discussion in the Interim Rules of the previous comments
submitted in Docket No. 83-35, we will limit our discussion to the com-
ments to the Interim Rules.

The vast majority of the commenting parties, twelve of fifteen, limited
their comments to the certification requirements for the payment of ocean
freight forwarder compensation. The general view of these comments is
that the current certification requirements contained in section 510.33 of
the forwarder rules create substantial administrative expenses both on the
part of the forwarder and the carrier which could be eliminated through
use of efficient automated systems for the payment of compensation. It
is pointed out that the 1984 Act specifically eliminates the language of
the Shipping Act, 1916 (1916 Act) requiring certification prior to payment
of compensation by the carrier. It is suggested that this change expresses
Congress’ intent to eliminate the current onerous and counterproductive
paperwork procedures.

A number of these commenters recommend that forwarders be allowed
to provide the required certification to carriers in various ways. It is sug-
gested that the forwarder’s certification be allowed to be placed on the
bill of lading (the current requirement), or on a summary statement, or
on a forwarder’s compensation invoice to a carrier, or on a carrier’s check.
Other methods suggested included an annual written statement to a carrier
that the forwarder is entitled to compensation on all shipments handled
by it except as otherwise indicated on the bill of lading and a restrictive
endorsement on the back of the carrier’s compensation check.

It has been estimated by one commenter that with a revised rule, as
recommended, the industry could realize a saving of three million dollars.
The significant saving, it is suggested, would result from elimination of
the need both for forwarders to submit the huge volume of certifications
to carriers and for carriers to process and retain this paperwork in order
to generate appropriate compensation checks. Payment of compensation,
it is believed, could be better automated and less enmeshed in clerical
procedures.

In view of the comments regarding the certification requirements con-
tained in the forwarder regulations, the Final Rules will allow forwarders
to provide the required certification on one copy of the bill of lading,
or on a forwarder’s summary statement, or on a forwarder’s invoice for
compensation, or as an endorsement on the back of a carrier’s compensation
check. Carriers will still be required to retain a copy of the forwarder’s
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certification. Forwarders will only be required to retain their shipment files
evidence that the required services were performed on the particular ship-
ments.

It is our belief that this change is consistent with the language of the
1984 Act, and it will afford the industry an opportunity to streamline
procedures for the payment of ocean freight forwarder compensation to
the benefit of all concerned. Moreover, under our Final Rule forwarders
will no longer be required to check specific services performed on each
shipment as the certification language is broad enough to cover any ship-
ment. Appropriate amendments to the pertinent sections of the Final Rules
have been made accordingly.

The National Customs Brokers-and Forwarders Association of America,
Inc. (the Association) submitted comments on a number of areas of the
Interim Rules. The Association favors the shipper-affiliations notice require-
ment contained in section 510.31(b) of the Interim Rules. However, it
believes that it does not go far enough to protect exporters in the United
States. It believes that the requirement should be extended beyond affili-
ations with exporters from the United States to include exporters from
foreign countries. It sees the potential for harm to U.S. exporters if for-
warders affiliated with foreign exporters release information about their
U.S. principals to their foreign affiliates which the foreign affiliate could
use to attract business away from the U.S. exporter.

We see merit in the Association’s suggestion and we have adopted the
recommended language offered by the Association as part of the Final
Rules.

The Association, although generally supporting the changes in the
invoicing rule, does not feel the notice that is to appear on each invoice
to a principal advising of potential markup of charges is necessary and
results in more regulation than the previous rule. It urges that this notice
requirement be deleted. Further, it suggests that the prior written quotation
provisions of the previous rules be retained. It seeks also to retain the
filing of fee schedules so that no further disclosure beyond the schedule
is required.

The Association’s comments regarding the invoicing rule are not persua-
sive. The intent of our Interim Rule on invoicing was, and still is, to
interject the forces of the marketplace in the area of forwarder billing
practices. We believe this will act as a self-policing mechanism compelling
forwarders to account to their principals rather than to the Commission,
to the extent possible.

We have amended, however, the language of the rule so as not to
prescribe a specific format that forwarders must follow. The rule will allow
a forwarder to bill its principal for services rendered by the forwarder
in any manner the forwarder so chooses. We have retained the notice
requirement, with some modification, which will advise a principal that,
upon request, the forwarder shall provide a detailed breakout of the compo-
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nents of charges assessed by the forwarder along with copies of any perti-
nent document.

The Association does not agree with the rule on requiring forwarders
to place an anti-rebate policy declaration on each invoice to a principal.
It believes that there is no statutory basis for the rule; thus the rule should
be deleted.

For the reasons stated in our notice of Interim Rules, we are not disposed
to change this rule and it will be adopted in the Final Rules.

Finally, the Association seeks modification to the rule on accounting
to the principal for funds due the principal. It believes that the forwarder
should be allowed to offset its receivables from any funds due the principal
without the principal’s consent. This is a matter which is best left to
the parties involved to agree upon rather through government regulation.
Thus, we have deleted the consent requirement in the Final Rules. The
forwarder will still be required, however, to account to its principal for
such funds.

NAVTRANS International Freight Forwarding, Inc. (NAVTRANS) gen-
erally supports the Interim Rules. It requests, however, that we reconsider
its previous comments in Docket No. 83-35. Further to its previous com-
ments, it questions the continued need for notification of the sale/transfer
of a forwarder’s stock in view of the deletion of the approval requirement.

NAVTRANS’ previous comments were considered in drafting the Interim
Rules; thus, we see no need to reconsider them here. Further, we do
not agree that we need not be notified of stock sales/transfers. To properly
discharge our regulatory responsibilities, it is essential that we know who
are the owners of forwarders, especially in instances where the question
of beneficial interest is present.

The ““8900"" Lines, et al. submitted comments on a single point. They
oppose deletion of section 510.36 requiring the filing of agreements under
section 15 of the 1916 Act. They argue that the 1984 Act in no way
affects, much less eliminates, the requirement under section 15 of the
1916 Act, that agreements among ocean freight forwarders be filed with
the Commission for approval. They state that persons carrying on the busi-
ness of forwarding are still ‘‘other persons’’ subject to the 1916 Act and,
therefore, are required to file agreements for approval by the Commission
pursuant to section 15 of that Act. They urge that section 510.36 be
retained in the forwarder rules.

The issue raised by the ‘8900’ Lines, et al. will be the subject of
a separate rulemaking proceeding. Therefore, no further comment in the
context of the instant proceeding on the issue is necessary at this time.

Having addressed the comments submitted to our Interim Rules, we
turn now to two areas which we wish to further amend for clarification
purposes.

Under section 510.31(e), Arrangements with unauthorized persons, we
have amended the last sentence by adding the word ‘‘also’’ after “‘licensee
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shall.’’ This change is to make it clear that when a third party is involved
in a forwarding transaction, the license shall, in addition to providing the
third party with an invoice, provide a copy of its invoice to the shipper.
Thus, the last sentence is to read, in pertinent part:

. . . the licensee shall also transmit to the person paying the
forwarding charges a copy of its invoice for services rendered.

Under section 510.33(a), Disclosure of principal, we have added language
specifying that the identity of the shipper must be shown ‘‘in the shipper
identification box on the bill of lading’’ as opposed to just ‘‘on the bill
of lading”’ as the rule currently reads.

The Interim Rules deleted several sections from the rules in effect prior
to June 18, 1984 (prior rules). For the sake of clarity, we have redesignated
a number of sections. The Interim Rules deleted paragraph (a) of section
510.32, Forwarder and principal; fees. Therefore, we have redesignated
the remaining paragraphs, (b) through (k), as paragraphs (a) through (j)
in the Final Rules.

Paragraphs (a) and (b) of section 510.35, Reports required to be filed,
have been deleted and all that remains is paragraph (c). Thus, we have
retitled section 510.35 as Anti-rebate certification, and deleted the paragraph
designation.

The Interim Rules also deleted sections 510.12 and 510.21 from the
prior rules. In view of this, we have redesignated sections 510.13 through
510.20 as sections 510.12 through 510.19 in the Final Rules. Similarly,
sections 510.31 through 510.35 have been redesignated as sections 510.21
through 510.25 in the Final Rules. Conforming amendments to cross ref-
erences that appear throughout the Final Rules have been made accordingly.

To correct an oversight regarding the appropriate OMB control numbers
appearing in section 510.91, we have amended that section to reflect the
correct OMB control number as 3072-0018 for all the sections indicated
in the table appearing in the section.

Pursuant to 5 US.C. 601 et seq., the Chairman of the Commission
certifies that the Final Rules published herein will not have a significant
economic impact on a substantial number of small entities. The Final Rules
are intended to bring the Commission’s regulations in line with new legisla-
tion. Further, they tend to lessen the regulatory burden upon the forwarding
industry and they should have a cost-saving impact on the operations of
forwarders.

List of subjects in 46 CFR 510: Exports; Freight forwarders; Maritime
carriers; Rates; Reports and record-keeping requirements; Surety bonds.

THEREFORE, pursuant to 5 U.S.C. 553 and sections 3, 8, 10, 11,
13, 15, 17, and 19 of the Shipping Act of 1984 (46 U.S.C. app. 1702,
1707, 1709, 1710, 1712, 1714, 1716 and 1718), the Commission revises
46 CFR Part 510 to read as follows:
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[46 CFR PART 510]
LICENSING OF OCEAN FREIGHT FORWARDERS

SUBPART A—GENERAL

Sec.

510.1 Scope.

510.2 Definitions.

510.3 License, when required.
510.4 License, when not required.

SUBPART B—ELIGIBILITY AND PROCEDURE FOR LICENSING;
BOND REQUIREMENTS

510.11 Basic Requirements for licensing; eligibility.
510.12 Application for license.

510.13 Investigation of applicants.

510.14 Surety bond requirements.

510.15 Denial of license.

510.16 Revocation or suspension of license.

510.17  Application after revocation or denial.
510.18  Issuance and use of license.

510.19  Changes in organization.

SUBPART C—DUTIES AND RESPONSIBILITIES OF FREIGHT
FORWARDERS; FORWARDING CHARGES; REPORTS TO
COMMISSION

510.21 General duties.

510.22 Forwarder and principal; fees.
510.23 Forwarder and carrier; compensation.
510.24  Records required to be kept.

510.25 Anti-rebate certification.

510.91 OMB control numbers assigned pursuant to the Paperwork Re-

duction Act.

AUTHORITY: 5 U.S.C. 553; Secs. 3, 8, 10, 11, 13, 15, 17 and
Shipping Act, of 1984; 46 U.S.C. app. 1702, 1707, 1709, 1710, 17
1714, 1716 and 1718.
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SUBPART A—GENERAL

§510.1 Scope.

(a) This part sets forth regulations providing for the licensing as ocean
freight forwarders of persons, including individuals, corporations and part-
nerships, who wish to carry on the business of freight forwarding. This
part also prescribes the bonding requirements and the duties and responsibil-
ities of ocean freight forwarders, regulations concerning practices of freight
forwarders and common carriers, and the grounds and procedures for revoca-
tion and suspension of licenses.

(b) Information obtained under this part is used to determine- the qualifica-
tions of freight forwarders and their compliance with shipping statutes
and regulations. Failure to follow the provisions of this part may result
in denial, revocation or suspension of a freight forwarder license. Persons
operating without the proper license may be subject to civil penalties not
to exceed $5,000 for each such violation unless the violation is willfully
and knowingly committed, in which case the amount of the civil penalty
. may not exceed $25,000 for each violation; for other violations of the
provisions of this part, the civil penalties range from $5,000 to $25,000
for each violation (46 U.S.C. app. 1712). Each day of a continuing violation
shall constitute a separate violation.

§510.2 Definitions.

The terms used in this part are defined as follows:

(a) ‘““Act’’ means the Shipping Act of 1984 (46 U.S.C. app. 1701-
1720).

(b) ‘‘Beneficial interest’’ includes a lien or interest in or right to use,
enjoy, profit, benefit, or receive any advantage, either proprietary or finan-
cial, from the whole or any part of a shipment of cargo where such
interest arises from the financing of the shipment or by operation of law,
or by agreement, express or implied. The term °‘‘beneficial interest’’ shall
not include any obligation in favor of a freight forwarder arising solely
by reason of the advance of out-of-pocket expenses incurred in dispatching
a shipment.

(c) “‘Branch office’’ means any office established by or maintained by
or under the control of a licensee for the purpose of rendering freight
forwarding services, which office is located at an address different from
that of the licensee’s designated home office. This term does not include
a separately incorporated entity.

(d) “‘Brokerage’’ refers to payment by a common carrier to an ocean
freight broker for the performance of services as specified in paragraph
(m) of this section.

(e) ‘““Common carrier’’ means any person holding itself out to the general
public to provide transportation by water of passengers or cargo between
the United States and a foreign country for compensation that:
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(1) Assumes responsibility for the transportation from the port
or point of receipt to the port or point of destination, and

(2) Utilizes, for all or part of that transportation, a vessel operating
on the high seas or the Great Lakes between a port in the United
States and a port in a foreign country.

(f) ““Compensation’’ means payment by a common carrier to a freight
forwarder for the performance of services as specified in §510.23(c) of
this part.

() “‘Freight forwarding fee’” means charges billed by a freight forwarder
to a shipper, consignee, seller, purchaser, or any agent thereof, for the
performance of freight forwarding services.

(h) ““Freight forwarding services’’ refers to the dispatching of shipments
on behalf of others, in order to facilitate shipment by a common carrier,
which may include, but is not limited to, the following:

(1) Ordering cargo to port;

(2) Preparing and/or processing export declarations;

(3) Booking, arranging for or confirming cargo space;

(4) Preparing or processing delivery orders or dock receipts;

(5) Preparing and/or processing ocean bills of lading;

(6) Preparing or processing consular documents or arranging for their
certification;

(7) Arranging for warehouse storage;

(8) Arranging for cargo insurance;

(9) Clearing shipments in accordance with United States Government
export regulations;

(10) Preparing and/or sending advance notifications of shipments or other
documents to banks, shippers, or consignees, as required;

(11) Handling freight or other monies advanced by shippers, or remitting
or advancing freight or other monies or credit in connection with the
dispatching of shipments;

(12) Coordinating the movement of shipments from origin to vessel;
and

(13) Giving expert advice to exporters concerning letters of credit, other
documents, licenses or inspections, or on problems germane to the cargoes’
dispatch.

(i) “‘From the United States’’ means oceanborne export commerce from
the United States, its Territories, or possessions to foreign countries.

() “‘Licensee’’ is any person licensed by the Federal Maritime Commis-
sion as an ocean freight forwarder.

(k) ‘‘Non-vessel-operating common carrier’”” means a common carrier
that does not operate the vessels by which the ocean transportation is
provided, and is a shipper in its relationship with an ocean common carrier.

(1) *“Ocean common carrier’’ means a vessel-operating common carrier
but the term does not include one engaged in ocean transportation by
ferry boat or ocean tramp.
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(m) “‘Ocean freight broker’’-is an entity which is engaged by a carrier
to secure cargo for such carrier and/or to sell or offer for sale ocean
transportation services and which holds itself out to the public as one
who negotiates between shipper or consignee and carrier for the purchase,
sale, conditions and terms of transportation.

(n) ‘“‘Ocean freight forwarder’’ means a person in the United States

that:

(1) Dispatches shipments from the United States via common
carriers and books or otherwise -arranges space for those shipments
on behalf of shippers; and

(2) Processes the documentation or performs related activities inci-
dent to those shipments.

(o) “‘Principal’’, except as used in Surety Bond Form FMC 59, Rev.,
refers to the shipper, consignee, seller, or purchaser of property, and to
anyone acting on behalf of such shipper, consignee, seller, or purchaser
of property, who employs the services of a licensee to facilitate the ocean
transportation of such property.

(p) “‘Reduced forwarding fees’’ means charges to a principal for forward-
ing services that are below the licensee’s usual charges for such services.

(@) ‘‘Shipment’’ means all of the cargo carried under the terms of a
single bill of lading.

(r) ‘“Shipper’’ means an owner or person for whose account the ocean
transportation of cargo is provided or the person to whom delivery is
to be made. _

(s) “‘Small shipment’’ refers to a single shipment sent by one consignor
to one consignee on one bill of lading which does not exceed the underlying
common carrier’s minimum charge rule.

(t) “‘Special contract’’ is a contract for freight forwarding services which
provides for a periodic lump sum fee. '

(u) ““United States’’ includes the several States, the District of Columbia,
the Commonwealth of Puerto Rico, the Commonwealth of the Northern
Marianas, and all other United States territories and possessions.

§510.3 License; when required.

Except as otherwise provided in this part, a person must hold a valid
ocean freight forwarder license in order to perform freight forwarding serv-
ices and, except as provided in §510.4 of this part, no person shall perform,
or hold out to perform, such services unless such person holds a valid
license issued by the Commission to engage in such business.. A separate
license is required for each branch office that is separately incorporated.

§510.4 License; when not required.

A license is not required in the following circumstances:

(a) Shipper. Any person whose primary business is the sale of merchan-
dise may, without a license, dispatch and perform freight forwarding services
on behalf of its own shipments, or on behalf of shipments or consolidated
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shipments of a parent, subsidiary, affiliate, or associated company. Such
person shall not receive compensation from the common carrier for any
services rendered in connection with such shipments.

(b) Employee or branch office of licensed forwarder. An individual em-
ployee or unincorporated branch office of a licensed ocean freight forwarder
is not required to be licensed in order to act solely for such licensee,
but each licensed ocean freight forwarder will be held strictly responsible
hereunder for the acts or omissions of any of its employees rendered
in connection with the conduct of the business.

(c) Common carrier. A common carrier, or agent thereof, may perform
ocean freight forwarding services without a license only with respect to
cargo carried under such carrier’s own bill of lading. Charges for such
forwarding services shall be assessed in conformance with the carrier’s
published tariffs on file with the Commission.

(d) Ocean freight brokers. An ocean freight broker is not required to
be licensed to perform those services specified in § 510.2(m).

SUBPART B—ELIGIBILITY AND PROCEDURE FOR LICENSING;
BOND REQUIREMENTS

§510.11 Basic Requirements for licensing; eligibility.
(a) Necessary qualifications. To be eligible for an ocean freight for-
warder’s license, the applicant must demonstrate to the Commission that:

(1) It possesses the necessary experience, that is, its qualifying
individual has a minimum of three (3) years experience in ocean
freight forwarding duties in the United States, and the necessary
character to render forwarding services; and

(2) It has obtained and filed with the Commission a valid
surety bond in conformance with §510.14.

(b) Qualifying individual. The following individuals must qualify the
applicant for a license:

(1) Sole proprietorship—The applicant sole proprietor.

(2) Partnership—At least one of the active managing partners,
but all partners must execute the application.

(3) Corporation—At least one of the active corporate officers.

(c) Affiliates of forwarders. An independently qualified applicant may
be granted a separate license to carry on the business of forwarding even
though it is associated with, under common control with, or otherwise
related to another ocean freight forwarder through stock ownership or com-
mon directors or officers, if such applicant submits (1) a separate application
and fee, and (2) a valid surety bond in the form and amount prescribed
under §510.14 of this part. The proprietor, partner or officer who is the
qualifying individual of one active licensee shall not also be designated
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the qualifying proprietor, partner or officer of an applicant for another
ocean freight forwarder license.

(d) Common carrier. A common carrier or agent thereof which meets
the requirements of this part may be licensed to dispatch shipments moving
on other than such carrier’s own bill of lading subject to the provisions
of §510.23(g) of this part.

§510.12 Application for license.

(a) Application and forms. Any person who wishes to obtain a license
to carry on the business of forwarding shall submit, in duplicate, to the
Director of the Commission’s Bureau of Tariffs, a completed application
Form FMC-18 Rev. (‘‘Application for a License as an Ocean Freight
Forwarder’’) and a completed anti-rebate certification in the format pre-
scribed under §510.25 of this part. Copies of Form FMC-18 Rev. may
be obtained from the Director, Bureau of Tariffs, Federal Maritime Commis-
sion, Washington, D.C. 20573, or from any of the Commission’s offices
at other locations. Notice of filing of such application shall be published
in the Federal Register and shall state the name and address of the applicant.
If the applicant is a corporation or partnership, the names of the officers
or partners thereof shall be published.

(b) Fee. The application shall be accompanied by a money order, certified
check or cashier’s check in the amount of $350 made payable to the
‘‘Federal Maritime Commission."’

(c) Rejection. Any application which appears upon its face to be incom-
plete or to indicate that the applicant fails to meet the licensing requirements
of the Shipping Act of 1984, or the Commission’s regulations, shall be
returned by certified U.S. mail to the applicant without further processing,
together with an explanation of the reason(s) for rejection, and the applica-
tion fee shall be refunded in full, All other applications will be assigned
an application number, and each applicant will be notified of the number
assigned to its application. Persons who have had their applications returned
may reapply for a license at any time thereafter by submitting a new
application, together with the full application fee.

(d) Investigation. Each applicant shall be investigated in accordance with
§510.13 of this part.

(e) Changes in fact. Each applicant and each licensee shall submit to
the Commission, in duplicate, an amended Form FMC-18 Rev. advising
of any changes in the facts submitted in the original application, within
thirty (30) days after such change(s) occur. In the case of an application
for a license, any unreported change may delay the processing and investiga-
tion of the application and may result in rejection or denial of the applica-
tion. No fee is required when reporting changes to an application for
initial license under this section.

§510.13 Investigation of applicants.
The Commission shall conduct an investigation of the applicant’s quali-
fications for a license. Such investigations may address:
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(a) The accuracy of the information submitted in the application;

(b) The integrity and financial responsibility of the applicant;

(c) The character of the applicant and its qualifying individual; and

(d) The length and nature of the qualifying individual’s experience in
handling freight forwarding duties.

§510.14 Surety bond requirements.

(a) Form and amount. No license shall be issued to an applicant who
does not have a valid surety bond (FMC-59 Rev.) on file with the Commis-
sion in the amount of $30,000. The amount of such bond shall be increased
by $10,000 for each of the applicant’s unincorporated branch offices. Bonds
must be issued by a surety company found acceptable by the Secretary
of the Treasury. Surety Bond Form FMC-59 Rev. can be obtained in
the same manner as Form FMC-18 Rev. under §510.12(a) of this part.

(b) Filing of bond. Upon notification by the Commission by certified
U.S. mail that the applicant has been approved for licensing, the applicant
shall file with the Director of the Commission’s Bureau of Tariffs, a surety
bond in the form and amount prescribed in §510.14(a) of this part. No
license will be issued until the Commission is in receipt of a valid surety
bond from the applicant. If more than six (6) months elapse between
issuance of the notification of qualification and receipt of the surety bond,
the Commission shall, at its discretion, undertake a supplementary investiga-
tion to determine the applicant’s continued qualification. The fee for such
supplementary investigation shall be $100 payable by money order, certified
check or cashier’s check to the ‘‘Federal Maritime Commission.”” Should
the applicant not file the requisite surety bond within two years of notifica-
tion, the Commission will consider the application to be invalid.

(¢) Branch offices. A new surety bond, or rider to the existing bond,
increasing the amount of the bond in accordance with §510.14(a) of this
part, shall be filed with the Commission prior to the date the licensee
commences operation by any branch office. Failure to adhere to this require-
ment may result in revocation of the license.

(d) Termination of bond. No license shall remain in effect unless a
valid surety bond is maintained on file with the Commission. Upon receipt
of notice of termination of a surety bond, the Commission shall notify
the concerned licensee by certified U.S. mail, at its last known address,
that the Commission shall, without hearing or other proceeding, revoke
the license as of the termination date of the bond unless the licensee
shall have submitted a valid replacement surety bond before such termination
date. Replacement surety bonds must bear an effective date no later than
the termination date of the expiring bond.

§510.15 Denial of license.
If the Commission determines, as a result of its investigation, that the

applicant:
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(a) Does not possess the necessary experience or character to
render forwarding services;

(b) Has failed to respond to any lawful inquiry of the Commis-
sion; or

(c) Has made any willfully false or misleading statement to
the Commission in connection with its application,

a letter of intent to deny the application shall be sent to the applicant
by certified U.S. mail, stating the reason(s) why the Commission intends
to deny the application. If the applicant submits a written request for
a hearing on the proposed denial within twenty (20) days after receipt
of notification, such hearing shall be granted by the Commission pursuant
to its Rules of Practice and Procedure contained in Part 502 of this chapter.
Otherwise, denial of the application will become effective and the applicant
shall be so notified by certified U.S. mail. Civil penalties for violations
of the Act or any Commission order, rule or regulation may be assessed
in accordance with Part 505 of this chapter in any proceeding on the
proposed denial of a license or may be compromised for any such violation
when a proceeding has not been instituted.

§510.16 Revocation or suspension of license.

(a) Grounds for revocation. Except for the automatic revocation for termi-
nation of a surety bond under §510.14(d) of this part, or as provided
in §510.14(c) of this part, a license may be revoked or suspended after
notice and hearing for any of the following reasons:

(1) Violation of any provision of the Act, or any other statute
or Commission order or regulation related to carrying on the
business of forwarding;

(2) Failure to respond to any lawful order or inquiry by the
Commission;

(3) Making a willfully false or misleading statement to the
Commission in connection with an application for a license or
its continuance in effect;

(4) Where the Commission determines that the licensee is not
qualified to render freight forwarding services; or

(5) Failure to honor the licensee's financial obligations to the
Commission, such as for civil penalties assessed or agreed to
in a settlement agreement under Part 505 of this chapter.

(b) Civil penalties. As provided for in Part 505 of this chapter, civil
penalties for violations of the Act or any Commission order, rule, or regula-
tion may be assessed in any proceeding to revoke or suspend a license
and may be compromised when such a proceeding has not been instituted.

(c) Notice of Revocation. The Commission shall publish in the FEDERAL
REGISTER a notice of each revocation.
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§510.17 Application after revocation or denial.

Whenever a license has been revoked or an application has been denied
because the Commission has found the licensee or applicant to be not
qualified to render forwarding services, any further application within 3
years of the date of the most recent conduct on which the Commission’s
notice of revocation or denial was based, made by such former licensee
or applicant or by another applicant employing the same qualifying individ-
ual or controlled by persons on whose conduct the Commission based
its determination for revocation or denial, shall be reviewed directly by
the Commission.

§510.18 Issuance and use of license.

(a) Qualification necessary for issuance. The Commission will issue a
license if it determines, as a result of its investigation, that the applicant
possesses the necessary experience and character to render forwarding serv-
ices and has filed the required surety bond.

(b) To whom issued.The Commission will issue a license only in the
name of the applicant whether the applicant be a sole proprietorship, a
partnership, or a corporation, and the license will be issued to only one
legal entity. A license issued to a sole proprietor doing business under
a trade name shall be in the name of the sole proprietor, indicating the
trade name under which the licensee will be conducting business. Only
one license shall be issued to any applicant regardless of the number
of names under which such applicant may be doing business.

(c) Use limited to named licensee. Except as otherwise provided in this
part, such license is limited exclusively to use by the named licensee
and shall not be transferred without approval to another person.

§510.19 Changes in organization.
(a) The following changes in an existing licensee’s organization require
prior approval of the Commission:

(1) Transfer of a corporate license to another person;

(2) Change in ownership of an individual proprietorship;

(3) Addition of one or more partners to a licensed partnership;

(4) Change in the business structure of a licensee from or
to a sole proprietorship, partnership, or corporation, whether or
not such change involves a change in ownership;

(5) Acquisition of one or more additional licensee, whether
for the purposes of merger, consolidation, or control;

(6) Any change in a licensee’s name; or

(7) Change in the identity or status of the designated qualifying
individual, except as discussed in paragraphs (b) and (c) of this
section.

(b) Operation after death of sole proprietor. In the event the owner
of a licensed sole proprietorship dies, the licensee’s executor, administrator,
heir(s), or assign(s) may continue operation of such proprietorship solely
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with respect to shipments for which the deceased sole proprietor had under-
taken to act as an ocean freight forwarder pursuant fo the existing license,
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status changes or for license transfers under §510.

be filed in duplicate with the Director, Bureau of T4

Commission, on Form FMC-18, Rev., together wi

$100, made payable by money order, certified che

to the ‘‘Federal Maritime Commission.”’

SUBPART C—DUTIES AND RESPONSIBILIT]
FORWARDERS; FORWARDING CHARGES
COMMISSION

§510.21 General duties.
(a) License; name and number. Each licensee shal
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ts are to be rendered.
is expressly prohibited
for a new license by
) shall be made on
the transfer fee set

h of qualifying individ-
licensed on the basis
rs or officers thereof,
¢ in a full-time, active
change to the Commis-
ay period, the licensee
detailed ocean freight
er(s) or officer(s) who
) must meet the appli-
art. The licensee may
hile the Commission
ted partner or officer.
t a licensee’s validly
a separate entity, the
receipt of a separate

o the Commission
incorporation, and
carried on as a
r its full control
separately incor-

pmmission approval of
9(a) of this part shall
iriffs, Federal Maritime
th a processirig fee of
ck, or cashier’s check

IES OF FREIGHT
; REPORTS TO

1 carry on the business

of forwarding only under the name in which its|license is issued and
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only under its license number as assigned by the Commission. Wherever
the licensee’s name appears on shipping documents, its FMC license number
shall also be included.

(b) Stationery and billing forms; notice of shipper affiliation.

(1) The name and license number of each licensee shall be perma-
nently imprinted on the licensee’s office stationery and billing
forms. The Commission may temporarily waive this requirement
for good cause shown if the licensee rubber stamps or types
its name and FMC license number on all papers and invoices
concerned with any forwarding transaction.
(2) When a licensee is a shipper or seller of goods in international
commerce or affiliated with such an entity, the licensee shall
have the option of (i) identifying itself as such and/or, where
applicable, listing its affiliates on its office stationery and billing
forms, or (ii) including the following notice of such items:
This company is a shipper or seller of goods in international
commerce or is affiliated with such an entity. Upon request,
a general statement of its business activities and those of its
affiliates, along with a written list of the names of such affili-
ates, will be provided.

(c) Use of license by others; prohibition. No licensee shall permit its
license or name to be used by any person who is not a bona fide individual
employee of the licensee. Unincorporated branch offices of the licensee
may use the license number and name of the licensee if such branch
offices (1) have been reported to the Commission in writing; and (2)
are covered by an increased bond in accordance with §510.14(c) of this
part.

(d) Arrangements with forwarders whose licenses have been revoked.
Unless prior written approval from the Commission has been obtained,
no licensee shall, directly or indirectly, (1) agree to perform forwarding
services on export shipments as an associate, correspondent, officer, em-
ployee, agent, or sub-agent of any person whose license has been revoked
or suspended pursuant to §510.16 of this part; (2) assist in the furtherance
of any forwarding business of such person; (3) share forwarding fees or
freight compensation with any such person; or (4) permit any such person
directly or indirectly to participate, through ownership or otherwise, in
the control or direction of the freight forwarding business of the licensee.

(e) Arrangements with unauthorized persons. No licensee shall enter into
an agreement or other arrangement (excluding sales agency arrangements
not prohibited by law or this part) with an unlicensed person so that
any resulting fee, compensation, or other benefit inures to the benefit of
the unlicensed person. When a licensee is employed for the transaction
of forwarding business by a person who is not the person responsible
for paying the forwarding charges, the licensee shall also transmit to the
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person paying the forwarding charges a copy of ifs invoice for services
rendered. |

(f) False or fraudulent claims, false information. No licensee shall prepare
or file or assist in the preparation or filing of any|claim, affidavit, letter
of indemnity, or other paper or document concerning a forwarding trans-
action which it has reason to believe is false orn fraudulent, nor shall
any such licensee knowingly impart to a principal, common carrier or

other person, false information relative to any forwarding transaction.

- (g) Response to requests of Commission. Upon the
ized representative of the Commission, a licensee
promptly for inspection or reproduction all records

request of any author-
shall make available
and books of account

in connection with its forwarding business, and shall respond promptly

to any lawful inquiries by such representative.

(h) Policy against rebates. The following declatation shall appear on

all invoices submitted to principals:

(Name of firm) has a policy against paymen
receipt of any rebate, directly or indirectly, whic
ful under the United States Shipping Act of 198

§510.22 Forwarder and principal; fees.

t, solicitation, or
would be unlaw-

(a) Compensation or fee sharing. No licensee shall share, directly or

indirectly, any compensation or freight forwarding fe
signee, seller, or purchaser, or an agent, affiliate,
nor with any person advancing the purchase price of
teeing payment therefor; nor with any person havin
in the shipment.

(b) Withholding information. No licensee shall wi
concerning a forwarding transaction from its principal

(c) Due diligence. Each licensee shall exercise du

e with a shipper, con-
or employee thereof;

the property or guaran-

g a beneficial interest

thhold any information

diligence to ascertain

the accuracy of any information it imparts to a p nc1pa1 concerning any

forwarding transaction.

(d) Errors and omissions. Each licensee shall ¢
of the United States and any involved State, Territory,
and shall assure that to the best of its knowledge
misrepresentation in, or omission from any export ded

with a shipment. A licensee who has reason to be

omply with the laws
or possession thereof,
there exists no error,
laration, bill of lading,

ieve that its principal

affidavit, or other document which the licensee erecutes in connection

has not, with respect to a shipment to be handled by guch licensee, complied

with the laws of the United States or any State, Comq
thereof, or has made any error or misrepresentation
any export declaration, bill of lading, affidavit, or

principal executes in connection with such shipment,

cipal promptly of the suspected noncompliance, e
or omission, and shall decline to participate in any

such document until the matter is properly and lawfull

monwealth or Territory
in, or omission from,
pther paper which the
shall advise its prin-
rror, misrepresentation

transaction involving
y resolved.
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(e) Express written authority. No licensee shall endorse or negotiate
any draft, check, or warrant drawn to the order of its principal without
the express written authority of such principal.

(f) Receipt for cargo. Each receipt issued for cargo by a licensee shall
be clearly identified as ‘‘Receipt for Cargo’’ and be readily distinguishable
from a bill of lading.

(g) Invoices; documents available upon request. A licensee may charge
its principal for services rendered. Upon request of its principal, each li-
censee shall provide a complete breakout of the components of its charges
and a true copy of any underlying document or bill of charges pertaining
to the licensee’s invoice. The following notice shall appear on each invoice
to a principal:

Upon request, we shall provide a detailed breakout of the compo-
nents of all charges assessed and a true copy of each pertinent
document relating to these charges.

(h) Special contracts. To the extent that special arrangements or contracts
are entered into by a licensee, the licensee shall not deny equal terms
to other shippers similarly situated.

(i) Reduced forwarding fees. No licensee shall render, or offer to render,
any freight forwarding service free of charge or at a reduced fee in consider-
ation of receiving compensation from a common carrier or for any other
reason. Exception: A licensee may perform freight forwarding services for
recognized relief agencies or charitable organizations, which are designated
as such in the tariff of the common carrier, free of charge or at reduced
fees.

(j) Accounting to principal. Each licensee shall account to its principal(s)
for overpayments, adjustments of charges, reductions in rates, insurance
refunds, insurance monies received for claims, proceeds of c.o.d. shipments,
drafts, letters of credit, and any other sums due such principal(s).

§510.23 Forwarder and carrier; compensation.

(a) Disclosure of principal. The identity of the shipper must always
be disclosed in the shipper identification box on the bill of lading. The
licensee’s name may appear after the name of the shipper, but the licensee
must be identified as the shipper’s agent.

(b) Certification required for compensation. A common carrier may pay
compensation to a licensee only pursuant to such common carrier’s tariff
provisions. Where a common carrier’s tariff provides for the payment of
compensation, such compensation shall be paid on any shipment forwarded
on behalf of others where the licensee has provided a written certification
as prescribed in §510.23(c) of this part and the shipper has been disclosed
on the bill of lading as provided for in §510.23(a) of this part. The
common carrier shall be entitled to rely on such certification unless it
knows that the certification is incorrect. The common carrier shall retain
such certification for a period of five (5) years.
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(c) Form of certification. Where a licensee is entitled to compensation,
the licensee shall provide the common carrier with a signed certification
which indicates that the licensee has performed the required services that
entitle it to compensation. The certification shall read jas follows:

The undersigned hereby certifies that neither ft nor any holding
company, subsidiary, affiliate, officer, director, agent or executive
of the undersigned has a beneficial interest in this shipment; that

it is the holder of valid FMC License No.| _ _, issued by
the Federal Maritime Commission and has performed the following
services:

(1) Engaged, booked, secured, reserved, or contracted directly
with the carrier or its agent for space aboard a vessel or confirmed
the availability of that space; and

(2) Prepared and processed the ocean bill of ldding, dock receipt,
or other similar document with respect to the shipment.

The required certification may be placed on one| copy of the relevant
bill of lading, a summary statement from the licensge, the licensee’s com-
pensation invoice, or as an endorsement on the carriet’s compensation check.
Each licensee shall retain evidence in its shipment |files that the licensee,
in fact, has performed the required services enumerated on the certification.

(d) Compensation pursuant to tariff provisions. No licensee, or employee
thereof, shall accept compensation from a common carrier which is different
than that specifically provided for in the carrier’s effective tariff(s) lawfully
on file with the Commission. No conference or group of common carriers
shall deny in the export commerce of the United States compensation
to an ocean freight forwarder or limit that compensation to less than a
reasonable amount.

(e) Compensation; services performed by underlying carrier; exemptions.
No licensee shall charge or collect compensation in the event the underlying
common carrier, or its agent, has, at the request of such licensee, performed
any of the forwarding services set forth in §510.2(h) unless such carrier
or agent is also a licensee, or unless no other licensee is willing and
able to perform such services.

) Dupltcanve compensation. A common carrier s all not pay compensa-
tion for the services described in §510.23(c) more than once on the same
shipment. l

(8) Licensed non-vessel-operating common carriers} compensation.

(1) A non-vessel-operating common carrier or pérson related there-
to licensed under this part may collect compensation when, and
only when, the following certification is made| together with the
certification required under paragraph (c) of this section:

The undersigned certifies that neither it norjany related person
has issued a bill of lading or otherwise undertaken common
carrier responsibility as a non-vessel-operating common catrier
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for the ocean transportation of the shipment covered by this
bill of lading.

(2) Whenever a person acts in the capacity of a non-vessel-operat-
ing common carrier as to any shipment, such person shall not
collect compensation, nor shall any underlying ocean common
carrier pay compensation to such person for such shipment.

(h) A freight forwarder may not receive compensation from a common
carrier with respect to any shipment in which the forwarder has a beneficial
interest or with respect to any shipment in which any holding company,
subsidiary, affiliate, officer, director, agent, or executive of such forwarder
has a beneficial interest.

§510.24 Records required to be kept.

Each licensee shall maintain in an orderly and systematic manner, and
keep current and correct, all records and books of account in connection
with its business of forwarding. These records must be kept in the United
States in such manner as to enable authorized Commission personnel to
readily determine the licensee’s cash position, accounts receivable and ac-
counts payable. The licensee must maintain the following records for a
period of five years:

(a) General financial data. A current running account of all
receipts and disbursements, accounts receivable and payable, and
daily cash balances, supported by appropriate books of account,
bank deposit slips, canceled checks, and monthly reconciliation
of bank statements.

(b) Types of services by shipment. A separate file shall be
maintained for each shipment. Each file shall include a copy
of each document prepared, processed, or obtained by the licensee,
including each invoice for any service arranged by the licensee
and performed by others, with respect to such shipment.

(¢) Receipts and disbursements by shipment. A rtecord of all
sums received and/or disbursed by the licensee for services ren-
dered and out-of-pocket expenses advanced in connection with
each shipment, including specific dates and amounts.

(d) Special contracts. A true copy, or if oral, a true and com-
plete memorandum, of every special arrangement or contract with
a principal, or modification or cancellation thereof, to which it
may be a party. Authorized Commission personnel and bona fide
shippers shall have access to such records upon reasonable request.

§510.25 Anti-rebate certifications.

By March 1st of each year, the Chief Executive Officer of every licensee
shall certify that it has a policy against rebates, that it has promulgated
such policy to all appropriate individuals in the firm, that it has taken
steps to prevent such illegal practices which measures must be fully de-
scribed in detail, and, that it will cooperate with the Commission in any
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investigation of suspected rebates. This certification shall be in accordance
with the following format:

(Name of Filing Firm)
Certification of Policies and Efforts to Combat Rebating in the Foreign
Commerce of the United States

Pursuant to the provisions of section 15(b) of the Shipping Act of 1984,
and Federal Maritime Commission regulations promulgated pursuant thereto,
46 CFR Parts 510 and 582,

I, , Chief Executive Officer of (name of firm),
holder of valid ocean frelght forwarder license # , state under
oath that:

1. It is the policy of (name of firm) to prohibit the participation
of said freight forwarder in the payment, solicitation, or receipt
of any rebate, directly or indirectly, to or by any carrier or shipper,
which is unlawful under the provisions of the Shipping Act of
1984.

2. Each owner, officer, employee and agent of (name of firm) was
notified or reminded of this policy on or before
of the present year.

3. (Set forth the details of measures instituted within the ﬁlmg firm
or otherwise to prohibit participation in the payment of illegal
rebates in the foreign commerce of the United States.)

4. (Name of firm) affirms that it will fully cooperate with the Com-
mission in its investigation of suspected rebating in United States

foreign trades.
)

Subscribed to and sworn before me

this day of , 19
()

Notary Public
§510.91 OMB control numbers assigned pursuant to the Paperwork Reduc-
tion Act.

This section displays the control numbers assigned to information collec-
tion requirements of the Commission in this part by the Office of Manage-
ment and Budget pursuant to the Paperwork Reduction Act of 1980, Pub.
L. 96-511. The Commission intends that this part comply with the require-
ments of section 3507(f) of the Paperwork Reduction Act, which requires
that agencies display a current control number assigned by the Director
of the Office of Management and Budget (OMB) for each agency informa-
tion collection requirement:
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Section

510.12 (Form FMC-18)
510.14

510.15

510.19 (Form FMC-18)
510.21 through 510.25

By the Commission.

27 EM.C.

Current
OMB Con-
trol No.

3072-0018
3072-0018
3072-0018
3072-0018
3072-0018

(S) FrANCIS C. HURNEY
Secretary
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[46 CFR PARTS 515, 520, 525, 530, 540]
[DOCKET NO. 84-18]
INTERIM RULES TO IMPLEMENT THE SHIPPING ACT OF 1984

(SUBCHAPTER B—FINAL RULES FOR MARINE TERMINAL
OPERATIONS AND PASSENGER VESSELS)

September 10, 1984
ACTION: Final Rules.

SUMMARY: On March 20, 1984, the President signed the Shipping
Act of 1984, which became effective on June 18, 1984.
The Commission hereby issues final rules to supersede
previously issued interim rules to implement the Shipping
Act of 1984. In addition, minor style and technical
changes have been made. The parts which are included
in this rulemaking are: Part 515 [filing of tariffs by
marine terminal operators—old part 533]; Part 520 [filing
of tariffs by terminal barge operators in Pacific Slope
States—old part 550]; Part 525 [free time and demur-
rage—old part 526]; Part 530 [truck detention at New
York—old part 551]; and Part 540 [security for the pro-
tection of the public on passenger vessels]. Along with
the final rule on Part 510 (Ocean Freight Forwarders),
published separately, all of Subchapter B is now final.

DATE: October 15, 1984,

SUPPLEMENTARY INFORMATION:

These final rules, together with the simultaneous but separately published
final rule on Part 510 (Ocean Freight Forwarders) finalize Subchapter B
of Chapter IV, Title 46 of the Code of Federal Regulations, The new
Title for Subchapter B is:

REGULATIONS AFFECTING OCEAN FREIGHT FORWARDERS,
MARINE TERMINAL OPERATIONS AND PASSENGER VESSELS

This proceeding was instituted by a Notice entitled ‘‘Interim Rules to
Implement the Shipping Act of 1984, published in the Federal Register
on May 3, 1984 (49 FR 18846) (26 F.M.C. 611), which cited the Federal
Maritime Commission’s interim rulemaking authority under section 17(b)
of the Shipping Act of 1984 [46 U.S.C. app. 1716(b)] and the necessity,

50 27 EMC.



REGULATION AFFECTING OCEAN FREIGHT FORWARDERS, 51
MARINE TERMINAL OPERATIONS AND PASSENGER VESSELS

under that statute, for publishing superseding, final rules by December
15, 1984. These rules are being published as such final, superseding rules,
without prejudice, however, to the promulgation of any further rules that
may be desirable, from time to time, before or after December 15, 1984.

The Interim Rules, finalized herein, restructure the Commission’s Code
of Federal Regulations’ Part numbers for logic and convenience. The ‘‘new’’
numbers are effective as of June 18, 1984, while the ‘‘old’’ numbers
appeeed in the October 1, 1983, Title 46 (Shipping), Part 400 to End,
editio.: of the CFR.

The major changes made by the Interim Rules to the old rules involved
the Authority Citations, penalty provisions, and the exclusion of forest
products, bulk cargo and recyclable metal scrap, waste paper and paper
waste from the tariff-filing requirements—all to implement the Shipping
Act of 1984. See 49 FR 18846.

The Supplementary Information to the interim rules also mentioned Dock-
et No. 83-38, Notice of Inquiry and Intent to Review Regulations of Ports
and Marine Terminal Operators, presided over by Commissioner Robert
Setrakian. The issues in that proceeding may affect marine terminal oper-
ations and suggest further amendments to the rules in the parts published
here. Such further rulemaking, if necessary may be outside the scope of
the Interim Rules and, therefore, require a separate rulemaking. Accordingly,
at this time, the Commission will not defer finalization of these marine-
terminal-related rules.

The Interim Rules published on May 3, 1984, generated only two com-
ments: one from the Maryland Port Administration which endorsed the
language modifications to Part 515, “‘Filing of Tariffs by Terminal Opera-
tors”’; and the other from the National Maritime Council which had no
further comment other than recognizing that the Interim Rules were required
for technical compliance with the 1984 Act. The Commission, therefore,
sees no need to make any substantive changes in any of the Interim
Rules, and is publishing them as final, superseding rules in this proceeding
in their entirety.

In preparing the various parts for publication, certain other non-substantive
changes suggested themselves. Most of such minor changes made here
involve style (e.g., for OMB Control Numbers or exemptions under the
Paperwork Reduction Act; changing ‘‘provided, however’’ to ‘‘except’’;
elimination of gender specific references, etc.), grammar, syntax, numbering,
punctuation, correction of typographical errors, and removal of superfluous
verbiage—all without affecting substance.

In addition, we are restoring to the ‘‘Authority Citation’” in old Part
550 (new Part 520), reference to Sec. 3 of the Shipping Act, 1916 (46
U.S.C. app. 804); we are deleting obsolete, effective-date provisions appear-
ing in (old) sections 533.4 and 540.4(b); a new map of the New York
Port District is being provided for (new) Part 530; and we think a more
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descriptive nomenclature is ‘‘Marine Terminal Operators’’ instead of merely
‘“Terminal Operators.’’

The Federal Maritime Commission has determined that this rule is not
a ‘““major rule”’ as defined in Executive Order 12291 dated February 17,
1981, because it will not result in:

(1) An annual effect on the economy of $100 million or more;

(2) A major increase in costs or prices for consumers, individual indus-
tries, Federal, State, or local government agencies, or geographic regions;
or

(3) Significant adverse effects on competition, employment, investment,
productivity, innovations, or on the ability of United States-based enterprises
to compete with foreign-based enterprises in domestic or export markets.

The Chairman of the Federal Maritime Commission certifies that this
rule will not have a significant economic impact on a substantial number
of small entities, including small businesses, small organizational units and
small governmental jurisdictions.

List of Subjects:
46 CFR Parts 515, 520, 525, and 530

Barges; Cargo; Cargo vessels; Harbors; Imports; Maritime carriers; Motor
carriers; Ports; Rates and fares; Reporting and recordkeeping requirements;
Trucks, Water carriers; Waterfront facilities; Water transportation.

46 CFR Part 540

Rates and fares; Passenger vessels; Reporting and recordkeeping require-
ments; Surety bonds.

CORRECTIONS

These final rules are subject to review and editing of form before
publication in the Code of Federal Regulations. Users are requested
to notify the Commission of any omissions and typographical-
type errors in order that corrections can be made before the Com-
mission’s CFR book goes to press in January, 1985,

Therefore, pursuant to 5 U.S.C. 552, 553; secs. 3, 17, 18(a), 21 and
43 of the Shipping Act, 1916 (46 U.S.C. app. 804, 816, 817(a), 820,
and 841a); sec. 2 of the Intercoastal Shipping Act, 1993 (46 U.S.C. app.
844); secs. 8, 10, 15 and 17 of the Shipping Act of 1984 (46 U.S.C.
app. 1707, 1709, 1714 and 1716), and secs. 2 and 3, Pub. L. 89-777,
80 Stat. 13561358 (46 U.S.C. app. 817d and 817e):
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1. The Title to Subchapter B is revised to read as follows:

SUBCHAPTER B—REGULATIONS AFFECTING OCEAN FREIGHT
FORWARDERS, MARINE TERMINAL OPERATIONS AND
PASSENGER VESSELS

2. Title 36 Code of Federal Regulations, Parts 515, 520, 525, 530 and
540 are revised to read as follows:
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[46 CFR PART 515]
FILING OF TARIFFS BY MARINE TERMINAL OPERATORS

Sec.

515.1 Scope.

515.2 Purpose.

515.3 Persons who must file.

515.4 Filing of tariffs and tariff changes

515.5 Compliance with this part and other terminal tariff filing require-
ments.

515.6 Definitions

515.91 OMB Control numbers assigned pursuant to the Paperwork Re-
duction Act.

AUTHORITY: 5§ U.S.C. 553; secs. 17, 21, 43 of the Shipping Act,
1916 (46 U.S.C. app. 816, 820, 841a); secs. 10, 15, 17 of the Shipping
Act of 1984 (46 U.S.C. app. 1709, 1714, 1716).

§515.1 Scope.

This part sets forth rules and regulations for the filing of terminal tariffs
by persons engaged in carrying on the business of furnishing wharfage,
dock, warehouse or other terminal facilities within the United States or
a commonwealth, territory, or possession thereof, in connection with a
common carrier by water in the foreign or domestic offshore commerce
of the United States.

§515.2 Purpose.

The purpose of this part is to enable the Commission to discharge its
responsibilities under section 17 of the Shipping Act, 1916 and section
10 of the Shipping Act of 1984, by keeping informed of practices, rates
and charges related thereto, instituted and to be instituted by marine termi-
nals, and by keeping the public informed of such practices. Compliance
is mandatory and failure to file the required tariffs may result in a peanlty
of not more than $5,000 for each day such violation continues. Additionally,
if willful and knowing, the Shipping Act of 1984 provides a civil penalty
of not more than $25,000 for each day a violation continues.

§515.3 Persons who must file.

Except with regard to bulk cargo, forest products, recycled metal scrap,
waste paper, and paper waste, every person other than the Department
of Defense (including the military department and all agencies of the Depart-
ment of Defense), carrying on the business of furnishing wharfage, dock,
warehouse, or other terminal facilities as described in §515.1, including,
but not limited to terminals owned or operated by States and their political
subdivisions; railroads who perform port terminal services not covered by
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their line haul rates; common carriers who perform port terminal services;
and warehousemen who operate port terminal facilities, shall file in duplicate
with the Bureau of Tariffs, Federal Maritime Commission, and shall keep
open for inspection at all its places of business, a schedule or tariff showing
all its rates, charges, rules, and regulations relating to or connected with
the receiving, handling, storing, and/or delivering of property at its terminal
facilities, except that rates and charges for terminal services performed
for water carriers pursuant to negotiated contracts, and for storage of cargo
and services incidental thereto by public warehousemen pursuant to storage
agreements covered by issued warehouse receipts need not be filed for
purposes of this part.

§515.4 Filing of tariffs and tariff changes.

Every tariff or tariff change shall be filed on or before its effective
date, except as required by Commission Order or by agreements approved
pursuant to section 15 of the Shipping Act, 1916 and/or effective under
section 6 of the Shipping Act of 1984, and be kept open for public
inspection as provided in §515.3.

§515.5 Compliance with this part and other terminal tariff filing require-
ments.

Persons who file tariffs pursuant to requirements of Commission Orders
or agreements, approved under section 15 of the Shipping Act, 1916 and/
or effective under section 6 of the Shipping Act of 1984, and shall not
be relieved of such requirements by this part. Marine Terminal Operators
who file tariffs with the Interstate Commerce Commission pursuant to statute
or rule of that Commission may satisfy the requirements of this part by
filing with the Federal Maritime Commission a copy of any such tariff
filed with the Interstate Commerce Commission.

§515.6 Definitions.

(a) The definitions of terminal services set forth in paragraph (d) of
this section shall be set forth in tariffs filed pursuant to this part except
that other definitions of terminal services may be used if they are correlated
by footnote or other appropriate method to the definitions set forth herein.
Any additional services which are offered shall be listed and charges therefor
shall be shown in terminal tariffs.

(b) These definitions shall apply to ‘‘port terminal facilities’” which
are defined as one or more structures comprising a terminal unit, and
include, but are not limited to wharves, warehouses, covered and/or open
storage spaces, cold storage plants, grain elevators and/or bulk cargo loading
and/or unloading structures, landings, and receiving stations, used for the
transmission, care and convenience of cargo and/or passengers in the inter-
change of same between land and water carriers or between two water
carriers.

(c) For the purpose of this section, ‘‘point of rest”” means that area
on the terminal facility which is assigned for the receipt of inbound cargo
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from the ship and from which inbound cargo may be delivered to the
consignee, and that area which is assigned for the receipt of outbound
cargo from shippers for vessel loading.

(d) Definitions of terminal services:

(1) ““Dockage’’ means the charge assessed against a vessel for berthing
at a wharf, pier, bulkhead structure, or bank, or for mooring to a vessel
so berthed.

(2) ‘“Wharfage’’ means a charge assessed against the cargo or vessel
on all cargo passing or conveyed over, onto, or under wharves or between
vessels (to or from barge, lighter, or water), when berthed at wharf or
when moored in slip adjacent to wharf. Wharfage is solely the charge
for use of wharf and does not include charges for any other service.

(3) ‘‘Free time’’ means the specified period during which cargo may
occupy space assigned to it on terminal property free of wharf demurrage
or terminal storage charges immediately prior to the loading or subsequent
to the discharge of such cargo on or off the vessel.

(4) “Wharf demurrage’’ means a charge assessed against cargo remaining
in or on terminal facilities after the expiration of free time unless arrange-
ments have been made for storage

(5) “‘Terminal storage’’ means the service of prov1d1ng warehouse or
other terminal facilities for the storing of inbound or outbound cargo after
the expiration of free time, including wharf storage, shipside storage, closed
or covered storage, open or ground storage, bonded storage and refrigerated
storage, after storage arrangements have been made.

-(6) ‘“‘Handling’’ means the service of physically moving cargo between
point of rest and any place on the terminal facility, other than the end
of ship’s tackle.

(7) “‘Loading and unloading’’ means the service of loading or unloading
cargo between any place on the terminal and railroad cars, trucks, lighters
or barges or any other means of conveyance to or from the terminal
facility.

(8) ““Usage’’ means the use of terminal facility by any rail carrier,
lighter operator, trucker, shipper or consignee, its agents, servants, and/
or employees, when it performs its own car, lighter or truck loading or
unloading, or the use of said facilities for any other gainful purpose for
which a charge is not otherwise specified.

(9) ““Checking’’ means the service of counting and checking cargo against
appropriate documents for the account of the cargo or the vessel, or other
person requesting same.

(10) ‘“‘Heavy lift’ means the service of providing heavy lift cranes and
equipment for lifting cargo.

§51591 OMB control numbers assigned pursuant to the Paperwork Reduc-
tion Act.

This section displays the control numbers assigned to information collec-

tion requirements of the Commission in this part by the Office of Manage-
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ment and Budget pursuant to the Paperwork Reduction Act of 1980, Pub.
L. 96-511. The Commission intends that this section comply with the
requirements of section 3507(f) of the Paperwork Reduction Act, which
requires that agencies display a current control number assigned by the
Director of the Office of Management and Budget (OMB) for each agency
information collection requirement:

Current
Section OMB Con-
trol No.
515.3 through 515.5 30720002
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[46 CFR PART 520]

FILING OF TARIFFS BY TERMINAL BARGE OPERATORS IN
PACIFIC SLOPE STATES
Sec.
520.1 Scope.
520.2 Tariff filing requirements.

AUTHORITY: 5 U.S.C. 553; secs. 3, 18(a) and 43 of the Shipping
Act, 1916 (46 U.S.C. app. 804, 817(a) and 841(a)); sec. 2 of the Intercoastal
Shipping Act, 1933 (46 U.S.C. app. 844), and secs. 8 and 17 of the
Shipping Act of 1984 (46 U.S.C. app. 1707 and 1716).

§520.1 Scope.

(a) The rules and regulations set forth in this part cover the filing
of tariffs by terminal barge operators in Pacific Slope States in the foreign
and domestic commerce of the United States.

(b) Terminal barge operators moving containers or containerized cargo
by barge between points in the Continental United States shall file a sched-
ule of their rates, charges and services solely with the Federal Maritime
Commission where:

(1) The cargo is moving between a point in a foreign country or a
noncontiguous State, territory, or possession and a point in the United
States.

(2) The transportation by barge between points in the United States
is furnished by a terminal operator as a service substitute in lieu of a
direct vessel call by the common carrier by water transporting the containers
or containerized cargo under a through bill of lading.

(3) Such terminal operator is a Pacific Slope State municipality, or other
public body or agency subject to the jurisdiction of the Federal Maritime
Commission, and the only one furnishing the particular circumscribed barge
service on January 2, 1975.

(4) Such terminal operator is in compliance with the rules and regulations
of the Federal Maritime Commission for the operator of such barge service.

(c) The terminal operator providing such service shall be subject to
the provisions of the Shipping Act, 1916 and/or the Shipping Act of 1984.

§520.2 Tariff filing requirements.

(a) Terminal barge operators subject to this part shall comply with the
tariff filing requirements of Part 580 of this Chapter with respect to the
publication of rates, charges and services for cargo moving in the foreign
and/or domestic offshore commerce of the United States.

(b) Terminal barge operators, while exempt from the tariff filing form
requirements of Part 550 of this Chapter with respect to their operations
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as water carriers carrying cargo in the domestic offshore trades, shall comply
with all other required regulations, where applicable.

(c) Tariff(s) filed pursuant to §520.2(a) shall specifically provide that
rates charged are based upon factors normally considered by a regular
commercial operator in the same service.

NOTE: In accordance with 44 U.S.C. 3506(c)(5), any information request
or requirement in this part is not subject to the requirements
of section 3507(f) of the Paperwork Reduction Act, because
there are nine or fewer respondents.
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[46 CFR PART 525]

FREE TIME AND DEMURRAGE CHARGES ON IMPORT PROPERTY
" APPLICABLE TO ALL COMMON CARRIERS BY WATER

AUTHORITY: 5 US.C. 553; secs. 17 and 43 of the Shipping Act,
1916 (46 U.S.C. app. 816, 84la); secs. 10 and 17 of the Shipping Act
of 1984 (46 U.S.C. app. 1709 and 1716).

§525.1 Free time and demurrage charges at the Port of New York.

(a) Free time of five days (exclusive of Saturdays, Sundays, and legal
holidays), computed from the start of business on the first day after complete
discharge of the vessel, is adequate free time on import property at New
York under present conditions.

(b) Free time on import property at New York shall not be less than
five days, except on property of such a special nature as to require earlier
removal because of local ordinances or other governmental regulations,
or because piers are not equipped to care for such property for such
period, or except as the Commission may hereafter direct.

(c) Except as provided in §§530.3(e)(2), 530.4(¢), and 530.4(g) of this
Chapter, where a carrier is for any reason, unable, or refuses, to tender
cargo for delivery during free time, free time must be extended for a
period equal to the duration of the carrier’s disability or refusal. If such
condition arises after the expiration of free time, either no demurrage or
first period demurrage, whichever is specified in the appropriate tariff,
will be charged for a period equal to the duration of the carrier’s inability
or refusal.

(d) Where a consignee is prevented from removing its cargo by factors
beyond its control (such as, but not limited to, longshoremen’s strikes,
trucking strikes or weather conditions) which affect an entire port area
or a substantial portion thereof, and when a consignee is prevented from
removing its cargo by a longshoremen’s strike which affects only one
pier or less than a substantial portion of the port area, carriers shall (after
expiration of free time) assess demurrage against imports at the rate applica-
ble to the first demurrage period, for such time as the inability to remove
the cargo may continue. Every departure from the regular demurrage charges
shall be reported to the Commission.

(e) The Commission makes no finding approving or disapproving demur-
rage rates presently effective as to import property at the port of New
York.

() Following a longshoremen’s strike of five (5) days or more:

(1) Free time shall be extended for a period not less than five (5)
days (exclusive of Saturdays, Sundays, and legal holidays) beyond the
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time at which it would normally terminate, for cargo which was in a
free time period at the commencement of the longshoremen’s strike.

(2) First period demurrage shall be extended for a period not less than
five (5) calendar days beyond the time at which it would normally terminate,
for cargo which was subject to first period demurrage at the commencement
of the longshoremen’s strike.

(g) The extensions set forth in paragraphs (f)(1) and (f)(2) of this section,
shall apply only (1) if the cargo is actually picked up within such extended
time or (2) if, pursuant to an appointment system adopted by both carriers
and consignees, cargo is picked up within twenty-four (24) hours of advance
notification that cargo is available for pickup and readily accessible, in
which latter event, time shall not be extended more than twenty-four (24)
hours beyond the additional free time or demurrage period.

Note: In accordance with 44 U.S.C. 3506(c)(5), any information request
or requirement in this part is not subject to the requirements of
section 3507(f) of the Paperwork Reduction Act, because there are
nine or fewer respondents.
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[46 CFR PART 530]
TRUCK DETENTION AT THE PORT OF NEW YORK

Sec.

530.1 General provisions.

530.2 Documentation.

530.3 Terminals operating on appointment system.

530.4 Terminals operating a non-appointment system.
530.5 Combination non-appointment/appointment system.

530.6 Computation of time.

530.7 Penalties.

530.8 Submission of claims for penalties.

530.91 OMB control numbers assigned pursuant to the Paperwork Re-
duction Act.

Appendix A—New York/New Jersey Port District.
Appendix B—Motor carrier Preference Slip.

AUTHORITY: 5 US.C. 553; secs. 17 and 43 of the Shipping Act,
1916 (46 U.S.C. app. 816 and 84la); secs. 10 and 17 of the Shipping
Act of 1984 (46 U.S.C. app. 1709 and 1716).

§530.1 General provisions.

(a) The ‘““Port of New York’ is that area designated as ‘‘The Port
District’’ on the map (Appendix A).

(b) For purposes of this part, a terminal operator is any person who
receives cargo from motor carriers and/or delivers cargo to motor carriers
in connection with transportation by common carrier by water, excluding
persons who operate marine terminal facilities controlled by the Department
of Defense including the military department and all agencies of the Depart-
ment of Defense.

(c) Motor carriers (common, contract, or private), terminal operators,
including steamship companies acting as terminal operators, and steamship
companies whose action or inaction otherwise impedes expeditious pickup
and delivery of cargo by motor carriers at marine terminal facilities within
the Port of New York, shall be subject to the provisions established by
terminal operators in accordance with this part, which provisions shall be
reflected in the tariff of each such terminal operator.

(d) Importers and exporters, or motor carriers or other agents of importers
or exporters, and terminal operators at marine terminal facilities in the
Port of New York, shall be entitled to receive remuneration in accordance
with the provisions of this part.

(e) The person responsible for operating each marine terminal facility
within the Port of New York shall identify itself to the Federal Maritime
Commission not more than 10 days after the effective date of this part
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and shall thereafter promptly notify the Commission of any change in
responsibility. Based thereon, the Federal Maritime Commission (Commis-
sion) will publish and maintain a current list identifying, as to each such
marine terminal facility, the party responsible for receipt and settlement
of claims arising under this part.

(f) All communications to the Federal Maritime Commission required
by this part shall be directed to the Federal Maritime Commission, Office
of the Secretary, 1100 L Street N.W., Washington, D.C. 20573.

(g)(1) Except as provided in paragraph (g)(2) of this section, no penalty
shall be imposed upon a terminal operator under this part if receipt or
delivery of cargo at a marine terminal facility is prevented or delayed
by strike or work stoppage, act of God, fire, serious accident, or severe
or unusual weather condition. The Commission shall be notified in writing
by the party claiming the existence of the condition who shall specify
the date and time of commencement and termination of any such strike,
work stoppage, or severe or unusual weather or other condition.

(2) No terminal operator shall be absolved from liability under this
part for delays resulting from inadequate or insufficient labor, and/or equip-
ment, other than reasonable delays necessary to obtain special equipment
required for handling unusual cargo on a non-appointment basis.

(h) Terminal operators shall not be liable for delays due to United
States Government regulations; nor shall terminal operators be liable for
time consumed by receipt or delivery of cargo by marks other than by
bill of lading, provided at the request of the shipper, consignee or motor
carrier.

(i) Steamship companies responsible for house-to-house movement of
containers, i.e., containers moving as a unit from origin to destination,
are responsible under this part for delay occasioned by lack of sufficient
chassis, or unavailability, action or inaction of their container inspection
personnel. For purposes of this part, ‘‘containers’’ shall include empty
as well as stuffed containers.

(j) Disputes concerning liability under any provisions of this part shall
be settled by an impartial Adjudicator selected by the Commission.

(k) Terminal operators are not required to deliver cargo to motor carriers
prior to the time that the ocean vessel which transported said cargo is
fully discharged. If a terminal operator exercises the option of delivering
cargo to motor carriers prior to the time that the ocean carrier which
transported said cargo is fully discharged, the terminal operator shall notify
the consignee or its designated agent that the cargo is on the pier, at
its place of rest, and segregated by bill of lading, and shall identify the
terminal operator employee giving such notification.

(1) Marine terminal facilities in the Port of New York shall be operated
in accordance with the appointment, non-appointment, or combination ap-
pointment/non-appointment procedures established by the terminal operator
in accordance with this part. Each terminal operator shall identify in its
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respective tariff whether its marine terminal facility will be operated on
an appointment, non-appointment, or combination appointment/non-appoint-
ment basis. Said tariff shall incorporate the specific procedures applicable
at each such marine terminal facility, which procedures shall comply with
the provisions of this part, be prominently displayed at the marine facility,
and shall be modified on not less than 30 days’ notice.

(m) Compliance is mandatory and failure of terminal operators or motor
carriers to follow the provisions of this part may result in the assessment
of penalties as specified in § 530.7.

§530.2 Documentation.

(a)(1) Delivery orders shall not be mailed or delivered to terminal opera-
tors, not mailed or delivered to steamship companies for receipt on behalf
of terminal operators, prior to arrival of motor carrier vehicles at marine
terminal facilities. Dock receipts may be lodged with terminal operators
or steamship companies for receipt on behalf of terminal operators prior
to arrival of motor carrier vehicles at marine terminal facilities. Upon
arrival at marine terminal facilities, motor carrier vehicle operators shall
have physical possession of delivery orders required by this part, and shall
either have physical possession of dock receipts required by this part or
shall have had said dock receipts lodged with the terminal operator or
steamship company in accordance with the above-described procedure.
Motor carrier vehicles having physical possession of delivery orders or
dock receipts immediately shall be issued a sequentially numbered and
time-stamped gate pass by order of arrival. When dock receipts are lodged
with the terminal operator or steamship company, the sequentially numbered
and time-stamped gate pass immediately shall be issued upon tender of
the dock receipt to the gateman by the motor carrier vehicle driver. The
sequential number and all time stamps and notations recorded on the gate
pass and any other arrival document shall be recorded on the copy of
the delivery order or dock receipt retained by the motor carrier. Motor
carrier vehicles not complying with the requirements of this paragraph
shall be denied entry to the marine terminal facility.

(2) Motor carriers shall be permitted to receive cargo on Open Delivery
Orders, i.e., single delivery orders covering multiple truckloads or shipments,
and deliver cargo on Open Dock Receipts, i.e., single dock receipts covering
multiple truckloads or shipments, upon presenting to the terminal operator,
subsequent to receipt or delivery of the initial load, satisfactory evidence
of authorization to effect receipt or delivery of the remaining truckloads
or shipments, as established by the terminal operator and published in
its tariff,

(b) Dock receipts required as full and complete documentation for receipt
of export cargo shall include the following information:

(1) Name of the motor carrier.

(2) Name of forwarding agent. (If none, insert ‘‘none’’).

(3) Shipper.
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(4) Name of vessel.

(5) Pier, berth, or area designated for receipt of cargo.

(6) Port of discharge.

(7) Container identification and seal number. (On full container loads.)

(8) Booking number.

(9) Cargo to be held on dock should be so indicated in space provided
for vessel name.

(10) Marks, number of packages, commodity, cube and weight.

(11) An original and three copies of the dock receipt authorized by
the steamship line that is to receive the cargo must be tendered to the
terminal operator, one copy of which shall be returned to and retained
by the motor carrier in accordance with § 530.2(a)(1).

(c) Delivery order required as full and complete documentation for the
delivery of import cargo shall provide the following information:

(1) Name and address of party issuing delivery order.

(2) Address of terminal.

(3) Name and address of motor carrier making pickup.

(4) Vessel name.

(5) Voyage number or estimated date of arrival.

(6) Bill of Lading number.

(7) Port of Lading.

(8) City of destination. (On full container loads.)

(9) Container identification number. (On full container loads.)

(10) Booking number. (On receipt of empty containers.)

(11) Marks, number of packages, commodity, cube and weight. When
partial lots are to be delivered, they should be identified by marks.

(12) Date free time expires.

(13) Date through which demurrage is paid/guaranteed after free time
has expired.

(14) An original and two copies of the delivery order, the original legibly
signed in ink, with the name of the signer typed below the signature,
shall be tendered to the terminal operator, one copy of which shall be
returned to and retained by the motor carrier in accordance with
§530.2(a)(1).

(d)(1) Terminal operators shall not honor delivery orders with strikeouts
or other changes to the original.

(2) If a motor carrier named in an original delivery order substitutes
another motor carrier in its place, the motor carrier named in the original
delivery order shall provide a turnover order to the second carrier containing
all information required by the original delivery order. Both the original
delivery order and the turnover order must be presented to the terminal
operator by the motor carrier requesting delivery of cargo. Upon written
request, in accordance with procedures established by the terminal operator
and published in its tariff, special arrangements may be made to accommo-
date general agency situations.
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(e) If a motor carrier presents documents to the terminal operator which
do not contain all information required by this part, or which are complete
but contain inaccurate information, said motor carrier shall be required
to surrender its gate pass and shall be denied service; or, at the request
of said motor carrier, the terminal operator may correct or complete the
deficient document and service said motor carrier in accordance with this
part.

(f) If documents are rejected by the terminal operator, or service is
refused for any other reason, the terminal operator shall provide the motor
carrier written explanation, time-stamped, of the deficiencies in documenta-
tion or other reason(s) for refusal -of service, and shall attach thereto a
copy of the deficient document, if any.

(g) Section 530.2(e) shall not be applicable if documents are incorrect
because of substitution of one vessel for another, redocking of a vessel
from a scheduled pier to another, or change in consignment of an export
shipment from a scheduled vessel to another due to an early closeout
of the scheduled vessel or other such rescheduling for the convenience
of the steamship company or terminal operator. Delay occasioned in such
circumstances shall be included in the computation of time for purposes
of this rule and chargeable to the party responsible for such change.

§530.3 Terminals operating on appointment system.

Subject to the following provisions of this section, terminal operators
shall establish the basis upon which appointments will be available and
shall publish in their tariffs reasonable methods and procedures for booking
appointments.

(a)(1) Except for good cause, all requests for appointments shall be
granted. If a request for an appointment is not granted, the terminal operator
shall record the request and reason for refusal.

(2) Appointments, when granted, shall be identified by sequentially as-
signed numbers. The terminal operator shall record the date and time of
requests for appointments, the name of the person making the requests;
the date, time and identification number of scheduled appointments; and
shall identify the terminal operator employee granting the appointment.

(b) Appointments to receive delivery of cargo shall not be granted by
terminal operators unless and until a freight release covering subject cargo
has been provided by the steamship company. Appointments shall be granted
only if the terminal operator is advised of the nature, type and quantity
of cargo to be delivered or received. If, because of the size, weight or
shape of the cargo, special equipment is required, the terminal operator
shall so advise the motor carrier at the time the appointment is granted,
and the motor carrier shall advise the terminal operator of the type of
‘“‘rolling stock’’ which it will employ to effectuate the interchange of cargo.

(c)(1) Gate passes shall be issued to motor carriers by order of arrival
at the marine terminal facility. Motor carriers arriving after the time of
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a scheduled appointment shall be deemed to have missed the appointment
and may be denied service.

(2) Except where a terminal operator has arranged for delivery of cargo
on the last day of free time, or on the first or second day of demurrage,
in accordance with paragraph (e)(2) of this section, motor carriers may
cancel appointments (without penalty), provided the terminal operator is
given three (3) working hours’ notice of said cancellation.

(d)(1) Upon receipt of a gate pass issued pursuant to paragraph (c)(1)
of this section, motor carrier personnel holding dock receipts or other
satisfactory evidence of authorization to effect delivery or cargo shall pro-
ceed immediately to the receiving clerk of the terminal operator who shall
immediately time-stamp the gate pass upon presentation of documents. After
said documents are determined to be in proper order, the motor carrier
shall be routed for unloading.

(2) Upon receipt of a gate pass issued pursuant to paragraph (c)(1)
of this section, motor carrier personnel holding delivery orders or other
satisfactory evidence of authorization to receive delivery of cargo shall
proceed to the Bureau of Customs for completion of required procedures,
and thereafter, shall immediately proceed to the delivery clerk of the termi-
nal operator who shall immediately time-stamp the gate pass upon presen-
tation of documents. After said documents are determined to be in proper
order, the motor carrier shall be routed for loading.

(e)(1) See §525.1(c) of this Chapter for provisions regarding extension
of free time.

(2) At full-appointed terminals, if an appointment is not available as
requested, an appointment shall be granted within 72 hours (three business
days) of said request, except as provided by paragraphs (e)(2)(i) and
(e)(2)(ii) of this section.

(i) Cargo permitted 5 days’ free time—Extension of free time.

(A) If an appointment is requested at least 48 hours prior to the expiration
of free time, the terminal operator shall arrange to deliver cargo prior
to expiration of free time, or extend free time until an appointment is
granted.

(B) If an appointment is requested less than 48 hours—but more than
24 hours—prior to expiration of free time, the terminal operator shall ar-
range for delivery of cargo prior to the close of business on the first
working day of demurrage for which first demurrage day the cargo shall
be liable, or, after said first demurrage day, cargo shall assume non-demur-
rage status until an appointment is granted.

(C) If an appointment is requested less than 24 hours prior to expiration
of free time, the terminal operator shall arrange for delivery of cargo
prior to the close of business on the second working day of demurrage
for which two (2) demurrage days the cargo shall be liable, or, after
said two (2) demurrage days, cargo shall assume non-demurrage status
until an appointment is granted.
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(ii)) Cargo permitted 2 or 3 days’ free time—Extension of free time.

(A) If an appointment is requested at least 24 hours prior to expiration
of free time, the terminal operator shall arrange to deliver cargo prior
to expiration of free time or extend free time until an appointment is
granted.

(B) If an appointment is requested less than 24 hours prior to expiration
of free time, the terminal operator shall arrange for delivery of cargo
prior to the close of business on the first working day of demurrage
for which first demurrage day the cargo shall be liable, or, after said
first demurrage day, cargo shall assume non-demurrage status until an ap-
pointment is granted.

§530.4 Terminals operating a non-appointment system.

(a) Each business day shall be divided into a number of ‘‘service periods’’
(for example, periods commencing at 8 am., 10 am.,, 1 p.m., 3 p.m.)
as scheduled by the terminal operator according to the nature and capabilities
of the particular facility.

(b) Motor carriers arriving at marine terminal facilities shall be issued
sequentially numbered time-stamped gate passes by order of arrival, valid
for entry to the terminal facility at the time of commencement of the
service period indicated thereon.

(c) Upon receipt of a gate pass issued pursuant to paragraph (b) of
this section, motor carrier personnel holding dock receipts or other satisfac-
tory evidence of authorization to effect delivery of cargo shall proceed
immediately to the receiving clerk of the terminal operator who shall imme-
diately time-stamp the gate pass upon presentation of documents. After
said documents are determined to be in proper order, the motor carrier
shall be routed for unloading.

(d) Upon receipt of a gate pass issued pursuant to paragraph (b) of
this section, motor carrier personnel holding delivery orders or other satisfac-
tory evidence of authorization to receive delivery of cargo shall proceed
to the Bureau of Customs for completion of required procedures and there-
after immediately proceed to the delivery clerk of the terminal operator,
who shall immediately time-stamp the gate pass upon presentation of docu-
ments. After said documents are determined to be in proper order, the
motor carrier shall be routed for loading.

() A motor carrier entitled to a gate pass scheduling service for a
later service period, but unwilling to wait for that service, may elect,
not more than 30 minutes after issuance of said gate pass, to receive
a preference slip (Appendix B), entitling said motor carrier to service on
the next business day as specified thereon. However, free time will not
be extended if cargo is on the last day of free time, nor will collection
of demurrage charges be suspended.

(f) Motor carriers arriving at a marine terminal facility after the capacity
of said facility has been reached may be turned away, but shall be given
preference for service on the next business day according to the order
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in which they arrived and were turned away. Motor carriers turned away
under these circumstances shall be issued a preference slip (Appendix B),
sequentially numbered, which shall assure preference for service on the
next business day and, where cargo is on the last day of free time, create
a one-day extension of free time, or suspend collection of demurrage charges
for one day as to cargo already on demurrage. The preference slip shall
be attached to the gate pass when said gate pass is issued and all notations
recorded on the preference slip shall be duplicated on the motor carrier’s
copy of the delivery order or dock receipt.

() If, at the commencement of its scheduled service period, a motor
carrier is not available to receive cargo which is on the last day of free
time, and because of the unavailability of said motor carrier, the terminal
operator is unable to provide service on that day, there shall be no extension
of free time.

(h) If all vehicles scheduled for a service period are discharged prior
to the end of that period, the motor carrier available and holding the
next sequenced gate pass shall be served.

(i) It shall be the responsibility of the motor carrier to determine from
the terminal operator whether cargo to be delivered to said motor carrier
is on the pier, at its place of rest, and segregated by bill of lading.

§530.5 Combination non-appointment/appointment system.

(a) An express line or non-appointment line may be established in con-
junction with an appointment system in such a manner as the terminal
operator determines best suits the needs of the particular facility.

(b) All rules applicable to non-appointment facilities (§530.4) shall be
applicable to the non-appointment portion of a combination non-appoint-
ment/appointment terminal operation.

(c) If a motor carrier attempts to make an appointment at a facility
operating a combination system, and no appointment is available, and then
said motor carrier seeks service as a non-appointment vehicle, said motor
carrier shall be treated as a non-appointment vehicle for purposes of exten-
sion of free time.

§530.6 Computation of time.

(a) Validation time is (1) time of issuance of a gate pass upon a motor
carrier’s arrival at a marine terminal facility or (2) if, upon arrival, a
motor carrier is scheduled for a later service period, the time of commence-
ment of that scheduled service period, or (3) if a motor carrier is issued
a preference slip pursuant to §530.4(e) or §530.4(f), the time scheduled
thereon.

(b) Time for purposes of this part shall accrue from validation or appoint-
ment time. Delay demonstrated by the terminal operator to be due to
United States Government regulations, action or inaction of motor carrier
personnel, or other such cause, shall be excluded from computation of
time. Time elapsed, if any, between appointment or validation time and
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presentation of documents to the delivery or receiving clerk shall be pre-
sumed to be due to such cause.

§530.7 Penalties.

(a) A terminal operator who refuses to serve a motor carrier after reject-
ing, for lack of full and complete documentation, a delivery order or
dock receipt which does contain the information required by this part,
shall be subject to a penalty of $30.

(b) If a motor carrier fails to meet a scheduled appointment at a marine
terminal facility, said motor carrier shall be subject to a charge of $15.
If, pursuant to §530.3(b) a motor carrier is advised that special equipment
will be required and the motor carrier fails to meet said appointment,
the motor carrier shall be subject to a charge of $30.

(c) If, pursuant to §530.2(e), a terminal operator completes or corrects
deficient documents presented by a motor carrier, a charge of $15 shall
be assessed against said motor carrier.

(d) If, contrary to §530.3(b) a freight release covering subject cargo
has not been authorized prior to a scheduled appointment, the terminal
operator that granted said appointment shall be assessed a penalty of $30.

(e) If, pursuant to §530.1(k) or a request under §530.4(i) a terminal
operator notifies a motor carrier that cargo is on the pier, at its place
of rest, and segregated by bill of lading, and cargo is not on the pier,
at its place of rest, and segregated by bill of lading, when the motor
carrier attempts to obtain said cargo, the terminal operator shall be subject
to a penalty of $30.

(f) Time allowances

(1) Containers handled as a single unit. If service is not completed
within the following times, penalty charges will accrue against the terminal
operator at a rate of $4 per 15 minutes, or any fraction thereof, in excess
of these times.

Appointment 75 minutes.
Non-appointment 120 minutes.

(2) Non-containerized cargo. When vehicles are loaded by the terminal
operator, or unloaded by the terminal operator at the request of the motor
carrier, within the time periods set forth below, there will be no penalty.
If a vehicle is not loaded or unloaded within the following time periods,
penalty charges will accrue against the terminal operator at a rate of $4.00
per 15 minutes, or any fraction thereof, in excess of these times.

(i) Non-Appointment Vehicles:
0 to 5,000 pounds 210 minutes.
5,001 to 10,000 pounds 240 minutes.
10,001 to 15,000 pounds 270 minutes.
15,001 to 30,000 pounds 285 minutes.
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Over 30,000 pounds 300 minutes.
(ii) Appointment Vehicles:

2,000 pounds or less 90 minutes.

2,001 to 5,000 pounds 120 minutes.
5,001 to 10,000 pounds 150 minutes.
10,001 to 15,000 pounds 180 minutes.
15,001 to 20,000 pounds 210 minutes.
20,001 to 25,000 pounds 240 minutes.
Over 25,000 pounds 270 minutes.

(g) When freight is unloaded by the driver or other personnel of the
motor carrier and unloading is not completed within the times prescribed
by paragraph (f) of this section, as computed from the time that the vehicle
is spotted at a place convenient for unloading, the terminal operator shall
be entitled to a penalty payment of $4 for each 15 minute period or
any fraction thereof in excess of the specified time, unless the delay is
demonstrated by the motor carrier to have been occasioned by the action
or inaction of the terminal operator.

(h) A motor carrier admitted to a marine terminal facility for loading
or unloading—or holding an appointment for loading or unloading—shall
be completely loaded or unloaded prior to the close of that business day.
If the motor carrier is not completely loaded or unloaded when the terminal
closes on that business day, time for purposes of this part shall accrue
only while the terminal is conducting operations. In addition:

(1) Motor carriers holding appointments shall be entitled to a penalty
payment of $30 from the terminal operator whether the shutout of the
vehicle was due to refusal of management to authorize overtime, or labor’s
refusal to work overtime.

(2) Non-appointment vehicles shall be entitled to a penalty payment
of $30 from the terminal operator if the shutout of the vehicle was due
to refusal of management to authorize overtime. If the shutout results from
labor’s refusal to work overtime, the terminal operator shall not be subject
to a penalty.

(3) Management shall be presumed to have refused to authorize overtime,
unless the terminal operator establishes otherwise.

§530.8 Submission of claims for penalties.

(a) All communication required by this section shall be via certified
mail; return receipt requested.

(b) Any person claiming payments under this section shall file a written
claim with the terminal operator or motor carrier against whom said claim
is made. A

(c)(1) Claims shall be filed within forty-five (45) calendar days from
the date on which the claim arose or said claim shall be barred. The
party against whom claim is made shall within twenty (20) calendar days
from receipt of said claim make payment thereon or reject. In rejecting
a claim, the terminal operator or motor carrier shall set forth the reason
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or reasons for said rejection and shall provide available documentation
substantiating said rejection. Claims rejected because they do not contain
sufficient information may be resubmitted no later than twenty (20) days
from receipt of rejection.

(2) Rejected claims may be submitted for review within twenty (20)
days of receipt of rejection to the Adjudicator who will affirm or reverse
the rejection of claims within 30 days of receipt of the request for review.
All decisions of said adjudicator shall be final and binding.

(d)(1) Claims submitted by motor carriers, or importers or exporters
on whose behalf motor carriers act, shall include the motor carrier’s copy
of the applicable delivery order or dock receipt, any other relevant docu-
ment, a brief, but complete description of the facts giving rise to the
claim, and a statement of the amount claimed.

(2) Claims filed by terminal operators shall include the terminal operator’s
copy of the applicable delivery order or dock receipt, a copy of the gate
pass and any other arrival documents issued, copies of all other relevant
documents, a brief explanation of the facts giving rise to the claim, and
a statement of the amount claimed.

(e)(1) If the party identified as the terminal operator at a marine terminal
facility under §530.1(e) rejects a claim pursuant to §530.1(e) or §530.2(g),
or otherwise denies a claim on the ground that the delay was caused
by the steamship company, the original claim and a statement of the reasons
for rejection shall be forwarded within seven days to the steamship company
alleged by the terminal operator to be liable for the claim, copy to the
claimant.

(2) The steamship company shall pay or reject the claim within twenty
(20) calendar days from receipt thereof.

(3) If the claim is rejected by the steamship company, the claimant
may submit both rejections to the Adjudicator who shall review the rejection
of the claim by both parties and determine liability as between the two.

§53091 OMB control numbers assigned pursuant to the Paperwork Reduc-
tion Act.

This section displays the control numbers assigned to information collec-
tion requirements of the Commission in this part by the Office of Manage-
ment and Budget pursuant to the Paperwork Reduction Act of 1980, Pub.
L. 96-511. The Commission intends that this section comply with the
requirements of section 3507(f) of the Paperwork Reduction Act, which
requires that agencies display a current control number assigned by the
Director of the Office of Management and Budget (OMB) for each agency
information collection requirement:

Current
Section OMB Con-
q'ol No.
530.1 through 530.3 3072~0010
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Current
Section OMB Con-
trol No.

530.8 3072-0010
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Appendix B to 46 CFR ‘Part 530

Motor Carrier Preference Slip
(See § 530.4)

No. TIME STAWP

STEVEDXRING (0. INC.

LOCATION (Pier/Berth/Shed)

MOTCR CARRIER

The above indicated vehicle could not be serviced today.
Preference for service will be given the next business

day at a.m./p.m.

D/R's Pkgs./Pieces WEIGHT |
D/O's Pkgs./Pieces WEIGHT ]
CONTAINER # GATEMAN
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46 CFR PART 540

SECURITY FOR THE PROTECTION OF THE PUBLIC

SUBPART A—PROOF OF FINANCIAL RESPONSIBILITY, BONDING
AND CERTIFICATION OF FINANCIAL RESPONSIBILITY FOR
INDEMNIFICATION OF PASSENGERS FOR NONPERFORMANCE OF

Sec.

540.1
540.2
540.3
540.4
540.5
540.6
540.7
540.8
540.9
Form
Form
Form

TRANSPORTATION

Scope.

Definitions.

Proof of financial responsibility, when required.
Procedure for establishing financial responsibility.
Insurance, guaranties, escrow accounts, and self-insurance.
Surety bonds.

Evidence of financial responsibility.

Denial, revocation, suspension, or modification.
Miscellaneous.

FMC-131.

132A.

133A.

SUBPART B—PROOF OF FINANCIAL RESPONSIBILITY, BONDING
AND CERTIFICATION OF FINANCIAL RESPONSIBILITY TO MEET
LIABILITY INCURRED FOR DEATH OR INJURY TO PASSENGERS

540.20
540.21
540.22
540.23
540.24

540.25
540.26
540.27
Form
Form

OR OTHER PERSONS ON VOYAGES

Scope.

Definitions.

Proof of financial responsibility, when required.
Procedure for establishing financial responsibility.
Insurance, surety bonds, self-insurance, guaranties, and escrow
accounts.

Evidence of financial responsibility.

Denial, revocation, suspension, or modification.
Miscellaneous.

FMC-132B.

FMC-133B.

SUBPART C—ASSESSMENT, REMISSION, AND MITIGATION OF

540.30

76

CIVIL PENALTIES
Scope.
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Sec.

540.31 Definitions.

540.32  Procedure.

540.33 Petition for remission or mitigation of penalty.

540.34 Settlement; execution of agreement form.

540.35 Referral to Department of Justice.

540.36 Payment of penalties.

590.91 OMB control numbers assigned pursuant to the Paperwork Re-
duction Act.

Appendix A—Example of Settlement Agreement to be used under 46 CFR
§§540.30-540.36.

Appendix B—Example of promissory note to be used under 46 CFR
§540.36.

AUTHORITY: 5 U.S.C. 552, 553; Secs. 2 and 3, Pub. L. 89-777, 80
Stat. 1356-1358 (46 U.S.C. app. 817e, 817d); Sec. 43 of the Shipping
Act, 1916 (46 U.S.C. app. 84la); Sec. 17 of the Shipping Act of 1984
(46 U.S.C. app. 1716).

SUBPART A—PROOF OF FINANCIAL RESPONSIBILITY, BONDING
AND CERTIFICATION OF FINANCIAL RESPONSIBILITY FOR
INDEMNIFICATION OF PASSENGERS FOR NONPERFORMACE OF
TRANSPORTATION

§540.1 Scope.

(a) The regulations contained in this subpart set forth the procedures
whereby persons in the United States who arrange, offer, advertise or
provide passage on a vessel having berth or stateroom accommodations
for 50 or more passengers and embarking passengers at U.S. ports shall
establish their financial responsibility or, in lieu thereof, file a bond or
other security for obligations under the terms of ticket contracts to indemnify
passengers for nonperformance of transportation to which they would be
entitled. Included also are the qualifications required by the Commission
for issuance of a Certificate (Performance) and the basis for the denial,
revocation, modification, or suspension of such Certificates.

(b) Failure to comply with this part may result in denial of an application
for a certificate. Vessels operating without the proper certificate may be
denied clearance and their owners may also be subject to a civil penalty
of not more than $5,000 in addition to a civil penalty of $200 for each
passage sold, such penalties to be assessed by the Federal Maritime Com-
mission (46 U.S.C. app. 91, 817d and 817¢).

§540.2 Definitions.
As used in this subpart, the following terms shall have the following

meanings:
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(a) “‘Person’’ includes individuals, corporations, partnerships, associations,
and other legal entities existing under or authorized by the laws of the
United States or any State thereof or the District of Columbia, the Common-
wealth of Puerto Rico, the Virgin Islands or any territory or possession
of the United States, or the laws of any foreign country.

(b) ‘‘Vessel’”” means any commercial vessel having berth or stateroom
accommodations for 50 or more passengers and embarking passengers at
U.S. ports.

(c) ‘“Commission’’ means the Federal Maritime Commission.

(d) ““United States’’ includes the Commonwealth of Puerto Rico, the
Virgin Islands or any territory or possession of the United States.

(e) ‘‘Berth or stateroom accommodations’’ or ‘‘passenger accommoda-
tions’’ includes all temporary and all permanent passenger sleeping facilities.

(f) ‘‘Certificate (Performance)’’ means a Certificate of Financial Respon-
sibility for Indemnification of Passengers for Nonperformance of Transpor-
tation issued pursuant to this subpart.

(g) ‘‘Passenger’’ means any person who is to embark on a vessel at
any U.S. port and who has paid any amount for a ticket contract entitling
him to water transportation.

(h) “‘Passenger revenue’’ means those monies wherever paid by pas-
sengers who are to embark at any U.S. port for water transportation and
all other accommodations, services and facilities relating thereto.

(i) ““Unearned passenger revenue’’ means that passenger revenue received
for water transportation and all other accommodations, services, and facilities
relating thereto not yet performed.

(§) ““Insurer’’ means any insurance company, underwriter, corporation,
or association of underwriters, ship owners’ protection and indemnity asso-
ciation, or other insurer acceptable to the Commission.

(k) ““Evidence of insurance’’ means a policy, certificate of insurance,
cover note, or other evidence of coverage acceptable to the Commission.

§540.3 Proof of financial responsibility, when required.

No person in the United States may arrange, offer, advertise or provide
passage on a vessel unless a Certificate (Performance) has been issued
to or covers such person.

§540.4 Procedure for establishing financial responsibility.

(@ In order to comply with section 3 of Pub. L. 89-777 (80 Stat.
1357, 1358) enacted November 6, 1966, there must be filed an application
on Form FMC-131 for a Certificate of Financial Responsibility for Indem-
nification of Passengers for Nonperformance of Transportation. Copies of
Form FMC-131 may be obtained from the Secretary, Federal Maritime
Commission, Washington, D.C. 20573, or at the Commission’s offices at
New York, N.Y.; New Orleans, La.; San Francisco, Calif; Miami, Fla.;
Los Angeles, Calif.; Hato Rey, P.R.; and Chicago, Ill.

(b) An application for a Certificate (Performance) shall be filed in dupli-
cate with the Secretary, Federal Maritime Commission, by the vessel owner
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or charterer at least 60 days in advance of the arranging, offering, advertis-
ing, or providing of any water transportation or tickets in connection there-
with except that any person other than the owner or charterer who arranges,
offers, advertises, or provides passage on a vessel may apply for a Certifi-
cate (Performance). Late filing of the application will be permitted only
for good cause shown. All applications and evidence required to be filed
with the Commission shall be in English, and any monetary terms shall
be expressed in terms of U.S. currency. The Commission shall have the
privilege of verifying any statements made or any evidence submitted under
the rules of this subpart. An application for a Certificate (Performance)
shall be accompanied by a filing fee remittance of $1,600.

(c) The application shall be signed by a duly authorized officer or rep-
resentative of the applicant with a copy of evidence of his or her authority.
In the event of any material change in the facts as reflected in the applica-
tion, an amendment to the application shall be filed no later than five
(5) days following such change. For the purpose of this subpart, a material
change shall be one which (1) results in a decrease in the amount submitted
to establish financial responsibility to a level below that required to be
maintained under the rules of this subpart, or (2) requires that the amount
to be maintained be increased above the amount submitted to establish
financial responsibility. Notice of the application for, issuance, denial, rev-
ocation, suspension, or modification of any such Certificate shall be pub-
lished in the Federal Register.

§540.5 Insurance, guaranties, escrow accounts, and self-insurance.

Except as provided in §540.9(j), the amount of coverage required under
this section and § 540.6(b) shall be in an amount determined by the Commis-
sion to be no less than 110 percent of the unearned passenger revenue
of the applicant on the date within the 2 fiscal years immediately prior
to the filing of the application which reflects the greatest amount of un-
earned passenger revenue, except that the Commission, for good cause
shown, may consider a time period other than the previous 2-fiscal-year
requirement in this section or other methods acceptable to the Commission
to determine the amount of coverage required. Evidence of adequate finan-
cial responsibility for the purposes of this subpart may be established by
one or a combination (including §540.6 Surety Bonds) of the following
methods:

(a) Filing with the Commission evidence of insurance, issued by an
insurer, providing coverage for indemnification of passengers in the event
of the nonperformance of water transportation.

(1) Termination or cancellation of the evidence of insurance, whether
by the assured or by the insurer, and whether for nonpayment of premiums,
calls or assessments or for other cause, shall not be effected (i) until
notice in writing has been given to the assured or to the insurer and
to the Secretary of the Commission at its office, in Washington, D.C.
20573, by certified mail, and (ii) until after 30 days expire from the
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date notice is actually received by the Commission, or until after the
Commission revokes the Certificate (Performance), whichever occurs first.
Notice of termination or cancellation to the assured or insurer shall be
simultaneous to such notice given to the Commission. The insurer shall
remain liable for claims covered by said evidence of insurance arising
by virtue of an event which had occurred prior to the effective date of
said termination or cancellation. No such termination or cancellation shall
become effective while a voyage is in progress.

(2) The insolvency or bankruptcy of the assured shall not constitute
a defense to the insurer as to claims included in said evidence of insurance
and in the event of said insolvency or bankruptcy, the insurer agrees to
pay any unsatisfied final judgments obtained on such claims.

(3) No insurance shall be acceptable under these rules which restricts
the liability of the insurer where privity of the owner or charterer has
been shown to exist.

(4) Paragraphs (a)(1) through (a)(3) of this section shall apply to the
guaranty as specified in paragraph (c) of this section.

(b) Filing with the Commission evidence of an escrow account, acceptable
to the Commission, for indemnification of passengers in the event of non-
performance of water transportation.

(c) Filing with the Commission a guaranty on Form FMC-133A, by
a guarantor acceptable to the Commission, for indemnification of passengers
in the event of nonperformance of water transportation.

(d) Filing with the Commission for qualification as a self-insurer such
evidence acceptable to the Commission as will demonstrate continued and
stable passenger operations over an extended period of time in the foreign
or domestic trade of the United States. In addition, applicant must dem-
onstrate financial responsibility by maintenance of working capital and net
worth, each in an amount calculated as in the introductory text of this
section, except that the Commission, for good cause shown, may waive
the requirement as to the amount of working capital. The Commission
will take into consideration all current contractual requirements with respect
to the maintenance of such working capital and/or net worth to which
the applicant is bound. Evidence must be submitted that the working capital
and net worth required above are physically located in the United States.
This evidence of financial responsibility shall be supported by and subject
to the following which are to be submitted on a continuing basis for
each year or portion thereof while the Certificate (Performance) is in effect:

(1) A current quarterly balance sheet, except that the Commission, for
good cause shown, may require only an annual balance sheet;

(2) A current quarterly statement of income and surplus, except that
the Commission, for good cause shown, may require only an annual state-
ment of income and surplus;
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(3) An annual current balance sheet and an annual current statement
of income and surplus to be certified by appropriate certified public account-
ants;

(49 An annual current statement of the book value or current market
value of any assets physically located within the United States together
with a certification as to the existence and amount of any encumbrances
thereon;

(5) An annual current credit rating report by Dun and Bradstreet or
any similar concern found acceptable to the Commission;

(6) A list of all contractual requirements or other encumbrances (and
to whom the applicant is bound in this regard) relating to the maintenance
of working capital and net worth;

(7) All financial statements required to be submitted under this section
shall be due within a reasonable time after the close of each pertinent
accounting period;

(8) Such additional evidence of financial responsibility as the Commission
may deem necessary in appropriate cases.

§540.6 Surety bonds.

(a) Where financial responsibility is not established under §540.5, a
surety bond shall be filed on Form FMC-132A. Such surety bond shall
be issued by a bonding company authorized to do business in the United
States and acceptable to the Commission for indemnification of passengzars
in the event of nonperformance of water transportation.

(b) In the case of a surety bond which is to cover all passenger operations
of the applicant subject to these rules, such bond shall be in an amount
calculated as in the introductory text of § 540.5.

(c) In the case of a surety bond which is to cover an individual voyage,
such bond shall be in an amount determined by the Commission to equal
the gross passenger revenue for that voyage.

(d) The liability of the surety under the rules of this subpart to any
passenger shall not exceed the amount paid by any such passenger, except
that, no such bond shall be terminated while a voyage is in progress.

§540.7 Evidence of financial responsibility.

Where satisfactory proof of financial responsibility has been given or
a satisfactory bond has been provided, a Certificate (Performance) covering
specified vessels shall be issued evidencing the Commission’s finding of
adequate financial responsibility to indemnify passengers for nonperformance
of water transportation. The period covered by the Certificate (Performance)
shall be indeterminate, unless a termination date has been specified thereon.

§540.8 Denial, revocation, suspension, or modification.

() Prior to the denial, revocation, suspension, or modification of a Certifi-
cate (Performance), the Commission shall advise the applicant of its inten-
tion to deny, revoke, suspend, or modify and shall state the reasons therefor.
If the applicant, within 20 days after the receipt of such advice, requests
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a hearing to show that the evidence of financial responsibility filed with
the Commission does meet the rules of this subpart, such hearing shall
be granted by the Commission, except that a Certificate (Performance)
shall become null and void upon cancellation or termination of the surety
bond, evidence of insurance, guaranty, or escrow account.

(b) A Certificate (Performance) may be denied, revoked, suspended, or
modified for any of the following reasons:

(1) Making any willfully false statement to the Commission in connection
with an application for a Certificate (Performance);

(2) Circumstances whereby the party does not qualify as financially re-
sponsible in accordance with the requirements of the Commission;

(3) Failure to comply with or respond to lawful inquiries, rules, regula-
tions or orders of the Commission pursuant to the rules of this subpart.

(c) If the applicant, within 20 days after notice of the proposed denial,
revocation, suspension, or modification under paragraph (b) of this section,
requests a hearing to show that such denial, revocation, suspension, or
modification should not take place, such hearing shall be granted by the
Commission.

§540.9 Miscellaneous.

(a) If any evidence filed with the application does not comply with
the requirements of this subpart, or for any reason fails to provide adequate
or satisfactory protection to the public, the Commission will notify the
applicant stating the deficiencies thereof.

(b) Any financial evidence submitted to the Commission under the rules
of this subpart shall be written in the full and correct name of the person
to whom the Certificate (Performance) is to be issued, and in case of
a partnership, all partners shall be named.

(¢) The Commission’s bond (Form FMC-132A), guaranty (Form FMC-
133A), and application (Form FMC-131) forms are hereby incorporated
as a part of the rules of this subpart. Any such forms filed with the
Commission under this subpart must be in duplicate.

(d) Any securities or assets accepted by the Commission (from applicants,
insurers, guarantors, escrow agents, or others) under the rules of this subpart
must be physically located in the United States.

(e) Each applicant, insurer, escrow agent and guarantor shall furnish
a written designation of a person in the United States as a legal agent
for service of process for the purposes of the rules of this subpart. Such
designation must be acknowledged, in writing, by the designee. In any
instance in which the designated agent cannot be served because of its
death, disability, or unavailability, the Secretary, Federal Maritime Commis-
sion, will be deemed to be the agent for service of process. A party
serving the Secretary in accordance with the above provision must also
serve the Certificant, insurer, escrow agent, or guarantor, as the case may
be, by registered mail at its last known address on file with the Commission.

(f) [RESERVED]
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(g) Financial data filed in connection with the rules of this subpart
shall be confidential except in instances where information becomes relevant
in connection with hearings which may be requested by applicant pursuant
to §540.8(a) or 540.8(b).

(h) Every person who has been issued a Certificate (Performance) must
submit to the Commission a semiannual statement of any changes that
have taken place with respect to the information contained in the application
or documents submitted in support thereof. Negative statements are required
to indicate no change. Such statements must cover every 6-month period
of the fiscal year immediately subsequent to the date of the issuance of
the Certificate (Performance). In addition, the statements will be due within
30 days after the close of every such 6-month period.

(i) [RESERVED]

(j) The amount of (1) insurance as specified in § 540.5(a), (2) the escrow
account as specified in §540.5(b), (3) the guaranty as specified in §540.5(c),
or (4) the surety bond as specified in §540.6, shall not be required to
exceed 10 million dollars (U.S.).

(k) Every person in whose name a Certificate (Performance) has been
issued shall be deemed to be responsible for any unearned passage money
or deposits in the hands of its agents or of any other person or organization
authorized by the certificant to sell the certificant’s tickets. Certificants
shall promptly notify the Commission of any arrangements, including char-
ters and subcharters, made by it or its agent with any person pursuant
to which the certificant does not assume responsibility for all passenger
fares and deposits collected by such person or organization and held by
such person or organization as deposits or payment for services to be
performed by the certificant. If responsibility is not assumed by the
certificant, the certificant also must inform such person or organization
of the certification requirements of Public Law 89-777 and not permit
use of its name or tickets in any manner unless and until such person
or organization has obtained the requisite Certificate (Performance) from
the Commission.
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Form FMC-131
FEDERAL MARITIME COMMISSION

WASHINGTON, D.C. 20573
APPLICATION FOR CERTIFICATE OF FINANCIAL RESPONSIBILITY

In compliance with the provisions of Public Law 89-777 and 46 CFR
Part 540, application is hereby made for a Certificate of Financial Respon-
sibility (check one or both as applicable):

[ ] for indemnification of passengers for nonperformance. [ ] Initial
application [ ] Certificate has previously been applied for (if so, give
date of application and action taken thereon).

[ ] to meet liability incurred for death or injury to passengers or other
persons. [ ] Initial application [ ] Certificate has previously been applied
for (if so, give date of application and action taken thereon).

INSTRUCTIONS

Submit two (2) typed copies of the application to the Secretary, Federal
Maritime Commission, Washington, D.C. 20573. The application is in four
parts: Part [—General; Part II—Performance; Part IIl—Casualty and Part
IV—Declaration. Applicants must answer all questions in Part I and Part
IV, then Parts II and/or Part III as appropriate. Instructions relating to
Part II and Part III are contained at the beginning of the respective part.
If the information required to be submitted under 46 CFR Part 540 has
been previously submitted under other rules and regulations of the Commis-
sion, state when and for what reason such information was submitted.
If previously submitted, it is not necessary to resubmit. If additional space
is required, supplementary sheets may be attached.

PART I—GENERAL

ANSWER ALL QUESTIONS

1. (a) Legal business name:

(b) English equivalent of legal name if customarily written in language
other than English:

(c) Trade name or names used:

2. (a) State applicant’s legal form of organization, i.e., whether operating
as an individual, corporation, partnership, association, joint stock company,
business trust, or other organized group of persons (whether incorporated
or not), or as a receiver, trustee, or other liquidating agent, and describe
current business activities and length of time engaged therein.

(b) If a corporation, association, joint stock company, business trust,
or other organization, give:

Name of State or country in which incorporated or organized.

Date of the incorporation or organization.
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(c) If a partnership, give name and address of each partner:

3. Give following information regarding any person or company control-
ling, controlled by, or under common control with you (answer only if
applying as a self-insurer under Part II or Part III).

Name Address Business and relationship to you

4. In relation to the passenger transportation engaged in by you to or
from U.S. ports:

Do you own all the vessels? [ ] Yes [ ] No (If “No’’ indicate the
nature of the arrangements under which those not owned by you are avail-
able to you (e.g., bareboat, time, voyage, or other charter, or arrangement).)

5. Name of each passenger vessel having accommodations for 50 or
more passengers and embarking passengers at U.S. ports:

Maximum number of
Name Country of registry Registration No. berth or stateroom
accommodations

6. Submit a copy of passenger ticket or other contract evidencing the
sale of passenger transportation.

7. Name and address of applicant’s U.S. agent or other person authorized
to accept legal service in the United States.

PART II—PERFORMANCE

Answer items 8-15 if applying for Certificate of Financial Responsibility
for Indemnification of Passengers for Nonperformance. If you are filing
evidence of insurance, escrow account, guaranty or surety bond under Sub-
part A of 46 CFR Part 540 and providing at least ten (10) million dollars
(U.S.) of coverage, you need not answer questions 10-15.

8. If you are providing at least ten (10) million dollars (U.S.) of coverage,
state type of evidence and name and address of applicant’s insurer, escrow
agent, guarantor or surety (as appropriate).

9.* A Certificate (Performance) is desired for the following proposed
passenger voyage or voyages: (Give itinerary and indicate whether the
Certificate is for a single voyage, multiple voyages or all voyages scheduled
annually.)

*The filing of sailing schedules will be acceptable in answers to this question.
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Vessel Vessel date Voyage itinerary

10. Items 11-15 are optional methods; answer only the one item which
is applicable to this application. Check the appropriate box below:

[ ] Insurance (item 11).

[ 1 Escrow (item 12).

[ 1 Surety bond (item 13).

[ ] Guaranty (item 14).

[ 1 Self-insurer (item 15).

11. (a) Total amount of performance insurance which is to be computed
in accordance with §540.5 of 46 CFR Part 540. (Evidence of insurance
must be filed with the Federal Maritime Commission before a Certificate
(Performance) may be issued.)

(b) Method by which insurance amount is determined (attach data substan-
tiating that amount is not less than that prescribed in §540.5 of 46 CFR
Part 540.)

(c) Name and address of applicant’s insurer for performance policy.

12. (a) Name and address of applicant’s escrow agent. (Applicants may
pledge cash or U.S. Government securities, in lieu of a surety bond, to
fulfill the indemnification provisions of Public Law 89-777.)

(b) Total escrow deposit which is to be computed in accordance with
§540.5 of 46 CFR Part 540. (Escrow agreement must be filed with the
Federal Maritime Commission before a Certificate (Performance) will be
issued.) Cash $_______. U.S. Government Securities $________.

(c) Method by which escrow amount is determined (attach data substan-
tiating that amount is not less than that prescribed by §540.5 of 46 CFR
Part 540).

13. (a) Total amount of surety bond in accordance with §540.6 of
46 CFR Part 540. (The bond must be filed with the Federal Maritime
Commission before a Certificate (Performance) may be issued.)

(b) Method by which bond amount is determined (attach data substantiat-
ing that amount is not less than that prescribed in §540.6 of 46 CFR
Part 540).

(c) Name and address of applicant's surety on performance bond.

14. (a) Total amount of guaranty which is to be computed in accordance
with §540.5 of 46 CFR Part 540. (Guaranty must be filed with the Federal
Maritime Commission before a Certificate (Performance) may be issued.)

(b) Method by which guaranty amount is determined (attach data substan-
tiating that amount is not less than that prescribed in §540.5 of 46 CFR
Part 540).

(c) Name and address of applicant’s guarantor.
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15. If applicant intends to qualify as a self-insurer for a Certificate
(Performance) under § 540.5 of 46 CFR Part 540, attach all data, statements,
and documentation required therein.

PART III—CASUALTY

ANSWER ITEMS 16—22 IF APPLYING FOR CERTIFICATE OF
FINANCIAL RESPONSIBILITY TO MEET LIABILITY INCURRED
FOR DEATH OR INJURY TO PASSENGERS OR OTHER PERSONS

16. Name of passenger vessel subject to section 2 of Public Law 89-
777 operated by you to or from U.S. ports which has largest number
of berth or stateroom accommodations. State the maximum number of berth
or stateroom accommodations.

17. Amount of death or injury liability coverage based on number of
accommodations aboard vessel named in item 16 above, calculated in ac-
cordance with § 540.24 of 46 CFR Part 540.

ITEMS 18-22 ARE OPTIONAL METHODS; ANSWER ONLY THE
ONE ITEM WHICH IS APPLICABLE TO THIS APPLICATION

18. (a) Total amount of applicant’s insurance. (Evidence of the insurance
must be filed with the Federal Maritime Commission before a Certificate
(Casualty) will be issued.)

(b) Name and address of applicant’s insurer.

19. (a) Total amount of surety bond. (Bond must be filed with the
Federal Maritime Commission before a Certificate (Casualty) will be issued.)

(b) Name and address of applicant’s surety for death or injury bond.

20. (a) Total amount of escrow deposit. (Escrow agreement must be
filed with the Federal Maritime Commission before a Certificate (Casualty)
will be issued.)

(b) Name and address of applicant’s escrow agent.

21. (a) Total amount of guaranty. (Guaranty must be filed with the
Federal Maritime Commission before a Certificate (Casualty) will be issued.)

(b) Name and address of applicant’s guarantor.

22. If applicant intends to qualify as a self-insurer for a Certificate
(Casualty) under §540.24(c) of 46 CFR Part 540, attach all data, statements
and documentation required therein.

PART IV—DECLARATION

This application is submitted by or on behalf of

(a) Name.

(b) Name and title of official.

(c) Home office—Street and number.

(d) City.

(e) State or country.

() ZIP Code.
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(g) Principal office in the United States—Street and number.
(h) City.
(i) State.
I declare that I have examined this application, including accompanying
schedules and statements, and to the best of my knowledge and belief,
it is true, correct and complete.

By
(Signature of official)

(Date)
Comments:

7 FMC.
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Form FMC-132A

PASSENGER VESSEL SURETY BOND

[46 CFR PART 540]

Know all men by these presents, that We (Name
of applicant), of (City), (State and country),
as Principal (hereinafter called Principal), and
(Name of surety), a company created and existing under the laws of

(State and country) and authorized to do business in the
United States as Surety (hereinafter called Surety) are held and firmly
bound unto the United States of America in the penal sum of ,
for which payment, well and truly to be made, we bind ourselves and
our heirs, executors, administrators, successors, and assigns, jointly and
severally, firmly by these presents.

Whereas the Principal intends to become a holder of a Certificate (Per-
formance) pursuant to the provisions of Subpart A of Part 540 of Title
46, Code of Federal Regulations and has elected to file with the Federal
Maritime Commission such a bond to insure financial responsibility and
the supplying transportation and other services subject to Subpart A of
Part 540 of Title 46, Code of Federal Regulations, in accordance with
the ticket contract between the Principal and the passenger, and

Whereas this bond is written to assure compliance by the Principal as
an authorized holder of a Certificate (Performance) pursuant to Subpart
A of Part 540 of Title 46, Code of Federal Regulations, and shall insure
to the benefit of any and all passengers to whom the Principal may be
held legally liable for any of the damages herein described.

Now, therefore, the condition of this obligation is such that if the Principal
shall pay or cause to be paid to passengers any sum or sums for which
the Principal may be held legally liable by reason of the Principal’s failure
faithfully to provide such transportation and other accommodations and
services in accordance with the ticket contract made by the Principal and
the passenger while this bond is in effect for the supplying of transportation
and other services pursuant to and in accordance with the provisions of
Subpart A of Part 540 of Title 46, Code of Federal Regulations, then
this obligation shall be void, otherwise, to remain in full force and effect.

The liability of the Surety with respect to any passenger shall not exceed
the passage price paid by or on behalf of such passenger.

The liability of the Surety shall not be discharged by any payment
or succession of payments hereunder, unless and until such payment or
payments shall amount in the aggregate to the penalty of the bond, but
in no event shall the Surety’s obligation hereunder exceed the amount
of said penalty. The Surety agrees to furnish written notice to the Federal
Maritime Commission forthwith of all suits filed, judgments rendered, and
payments made by said Surety under this bond.
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This bond is effective the day of
19 , 12:01 am., standard time at the address of the Principal as
stated herein and shall continue in force until terminated as hereinafter
provided. The Principal or the Surety may at any time terminate this bond
by written notice sent by certified mail to the other and to the Federal
Maritime Commission at its office in Washington, D.C., such termination
to become effective thirty (30) days after actual receipt of said notice
by the Commission, except that no such termination shall become effective
while a voyage is in progress. The Surety shall not be liable hereunder
for any refunds due under ticket contracts made by the Principal for the
supplying of transportation and other services after the termination of this
bond as herein provided, but such termination shall not affect the liability
of the Surety hereunder for refunds arising from ticket contracts made
by the Principal for the supplying of transportation and other services
prior to the date such termination becomes effective.

In witness whereof, the said Principal and Surety have executed this

instrument on day of , 19
PRINCIPAL
Name
By
(Signature and title)
Witness
SURETY
[SEAL] Name
By
(Signature and title)
Witness

Only corporations or associations of individual insurers may qualify to
act as surety, and they must establish to the satisfaction of the Federal
Maritime Commission legal authority to assume the obligations of surety
and financial ability to discharge them.
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Form FMC-133A

GUARANTY IN RESPECT OF LIABILITY FOR NONPERFORMANCE,
SECTION 3 OF THE ACT

1. Whereas (Name of applicant) (Hereinafter re-
ferred to as the ‘‘Applicant’’) is the Owner or Charterer of the passenger
Vessel(s) specified in the annexed Schedule (‘‘the Vessels’’), which are
or may become engaged in voyages to or from United States ports, and
the Applicant desires to establish its financial responsibility in accordance
with Section 3 of Public Law 89-777, 89th Congress, approved November
6, 1966 (‘‘the Act’’) then, provided that the Federal Maritime Commission
(“‘FMC"’) shall have accepted, as sufficient for that purpose, the Applicant’s
application, supported by this Guaranty, and provided that FMC shall issue
to the Applicant a Certificate (Performance) (‘‘Certificate’’), the undersigned
Guarantor hereby guarantees to discharge the Applicant’s legal liability
to indemnify the passengers of the Vessels for nonperformance of transpor-
tation within the meaning of Section 3 of the Act, in the event that
such legal liability has not been discharged by the Applicant within 21
days after any such passenger has obtained a final judgment (after appeal,
if any) against the Applicant from a United States Federal or State Court
of competent jurisdiction, or has become entitled to payment of a specified
sum by virtue of a compromise settlement agreement made with the Appli-
cant, with the approval of the Guarantor, whereby, upon payment of the
agreed sum, the Applicant is to be fully, irrevocably and unconditionally
discharged from all further liability to such passenger for such nonperform-
ance.

2. The Guarantor’s liability under this Guaranty in respect to any pas-
senger shall not exceed the amount paid by such passenger; and the aggre-
gate amount of the Guarantor’s liability under this Guaranty shall not
exceed $ .

3. The Guarantor’s liability under this Guaranty shall attach only in
respect of events giving rise to a cause of action against the Applicant,
in respect of any of the Vessels, for nonperformance of transportation
within the meaning of Section 3 of the Act, occurring after the Certificate
has been granted to the Applicant, and before the expiration date of this
Guaranty, which shall be the earlier of the following dates:

(a) The date whereon the Certificate is withdrawn, or for any reason
becomes invalid or ineffective; or

(b) The date 30 days after the date of receipt by FMC of notice in
writing (including telex or cable) that the Guarantor has elected to terminate
this Guaranty except that:

(i) If, on the date which would otherwise have been the expiration
date under the foregoing provisions (a) or (b) of this Clause 3, any of
the Vessels is on a voyage whereon passengers have been embarked at
a United States port, then the expiration date of this Guaranty shall, in
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respect of such Vessel, be postponed to the date on which the last passenger
on such voyage shall have finally disembarked; and,

(ii) Such termination shall not affect the liability of the Guarantor for
refunds arising from ticket contracts made by the Applicant for the supplying
of transportation and other services prior to the date such termination be-
comes effective.

4. If, during the currency of this Guaranty, the Applicant requests that
a vessel owned or operated by the Applicant, and not specified in the
annexed Schedule, should become subject to this Guaranty, and if the
Guarantor accedes to such request and so notifies FMC in writing (including
telex or cable), then, provided that within 30 days of receipt of such
notice, FMC shall have granted a Certificate, such Vessel shall thereupon
be deemed to be one of the Vessels included in the said Schedule and
subject to this Guaranty.

5. The Guarantor hereby designates , with offices
at , as the Guarantor’s legal agent for service of
process for the purposes of the Rules of the Federal Maritime Commission,
Subpart A of Part 540 of Title 46, Code of Federal Regulations, issued
under Section 3 of Public Law 89-777 (80 Stat. 1357, 1358), entitled
‘‘Security for the Protection of the Public.”’

(Place and Date of Execution)

(Type Name of Guarantor)

(Type Address of Guarantor)
By
(Signature and Title)

SCHEDULE OF VESSELS REFERRED TO IN CLAUSE |1

VESSELS ADDED TO THIS SCHEDULE IN ACCORDANCE WITH
CLAUSE 4

SUBPART B—PROOF OF FINANCIAL RESPONSIBILITY, BONDING

AND CERTIFICATION OF FINANCIAL RESPONSIBILITY TO MEET

LIABILITY INCURRED FOR DEATH OR INJURY TO PASSENGERS
OR OTHER PERSONS ON VOYAGES

§540.20 Scope.

The regulations contained in this subpart set forth the procedures whereby
owners or charterers of vessels having berth or stateroom accommodations
for 50 or more passengers and embarking passengers at U.S. ports shall
establish their financial responsibility to meet any liability which may be
incurred for death or injury to passengers or other persons on voyages
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to or from U.S. ports. Included also are the qualifications required by
the Commission for issuance of a Certificate (Casualty) and the basis for
the denial, revocation, suspension, or modification of such Certificates.

§540.21 Definitions.

As used in this subpart, the following terms shall have the following
meanings:

(a) “‘Person’’ includes individuals, corporations, partnerships, associations,
and other legal entities existing under or authorized by the laws of the
United States or any state thereof or the District of Columbia, the Common-
wealth of Puerto Rico, the Virgin Islands or any territory or possession
of the United States, or the laws of any foreign country.

(b) ‘‘Vessel’’ means any commercial vessel having berth or stateroom
accommodations for 50 or more passengers and embarking passengers at
U.S. ports.

(c) ““Commission’’ means the Federal Maritime Commission.

(d) “‘United States’’ includes the Commonwealth of Puerto Rico, the
Virgin Islands or any territory or possession of the United States.

(e) ‘““Berth or stateroom accommodations’’ or ‘‘passenger accommoda-
tions’’ includes all temporary and all permanent passenger sleeping facilities.

(f) ““Certificate (Casualty)’’ means a Certificate of Financial Responsibil-
ity to Meet Liability Incurred for Death or Injury to Passengers or Other
Persons on Voyages issued pursuant to this subpart.

(g) ‘“Voyage’’ means voyage of a vessel to or from U.S. ports.

(h) “‘Insurer’” means any insurance company, underwriter, corporation
or association of underwriters, ship owners’ protection and indemnity asso-
ciation, or other insurer acceptable to the Commission.

(i) ‘“‘Evidence of insurance’’ means a policy, certificate of insurance,
cover note, or other evidence of coverage acceptable to the Commission.

(j) For the purpose of determining compliance with § 540.22, ‘‘passengers
embarking at United States ports’’ means any persons, not necessary to
the business, operation, or navigation of a vessel, whether holding a ticket
or not, who board a vessel at a port or place in the United States and
are carried by the vessel on a voyage 