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Authority and Jurisdiction

Pursuant to Rule X of the U.S. House of Representatives, the Committee on Science, Space, and
Technology Committee has jurisdiction over the following areas pertinent to civilian radioactive
waste management, and Yucca Mountain in particular: All energy research, development, and
demonstration therefor, and all federally owned or operated nonmilitary energy laboratories;
environmental research and development; commercial application of energy technology; and
scientific research, development, and demonstration, and project therefor. *

Rule X also tasks the Committee with a special oversight function to review and study on a
continuing basis laws, programs, and Government activities relating to nonmilitary research and
development.>  Additionally, Rule XI allows the Committee to conduct at any time such
investigations and studies as it considers necessary or appropriate in the exercise of its
responsibilities under Rule X.* Since the passage of the Nuclear Waste Policy Act of 1982 in the
97" Congress, the Committee has actively engaged in the scientific evaluation of nuclear waste
repository site selection and evaluation through oversight hearings and legislative activity.*

! Note: The Committee has general oversight responsibilities in order to assist the House in —
(1) its analysis, appraisal, and evaluation of —

(A) the application, administration, execution, and effectiveness of Federal laws; and

(B) conditions and circumstances that may indicated the necessity or desirability of enacting new or additional
legislation; and

(C) its formulation , consideration, and enactment of changes in Federal laws, and of such additional legislation as
may be necessary or appropriate.

In order to determine whether laws and programs within the jurisdiction of the Committee are being implemented and carried out
in accordance with the intent of Congress and whether they should be continued, curtailed, or eliminated, the Committee is
tasked with reviewing and studying on a continuing basis —

(A) the application, administration, execution , and effectiveness of laws and programs addressing subjects within its
jurisdiction;

(B) the organization and operation of Federal agencies and entities having responsibilities for the administration and
execution of laws and programs addressing subjects within its jurisdiction.

(C) Any conditions or circumstances that may indicate the necessity or desirability of enacting new or additional
legislation addressing subjects within its jurisdiction (whether or not a bill or resolution has been introduced with
respect thereto)

2 Rule X, Rules of the House of Representatives, 112t Congress, January 5, 2011. Available at:
http://rules.house.gov/Media/file/PDF_112_1/legislativetext/112th%20Rules%20Pamphlet.pdf

3 Rule XI, Rules of the House of Representatives, 112 Congress, January 5, 2011. Available at:
http://rules.house.gov/Media/file/PDF_112_1/legislativetext/112th%20Rules%20Pamphlet.pdf

% See Appendix B.
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EXECUTIVE SUMMARY

Over the course of the last two and a half years, Committee Republicans have reviewed in depth
Administration actions associated with the Yucca Mountain Project and disposal of the Nation’s
spent nuclear fuel and high level radioactive waste. Focusing in particular on the scientific and
technical information and processes associated with key policy decisions, the Committee’s effort
included numerous letters to Administration officials, extensive questioning at Committee
hearings, and acquisition and review of thousands of pages of internal documents. This report
details the results of our review of the Administration’s actions related to Yucca Mountain in the
context of promises and specific guidelines on scientific integrity, openness, and transparency set
forth by President Obama and senior Administration officials.

The results of this review are striking. Despite numerous suggestions by political officials—
including President Obama—that Yucca Mountain is unsafe for storing nuclear waste, the
Committee could not identify a single document to support such a claim. To the contrary, the
Committee found great agreement among the scientific and technical experts responsible for
reviewing the suitability of Yucca Mountain—considered by many to be “the most studied piece
of land on Earth”—that nuclear waste can be safely stored at the site for tens of thousands of
years in accordance with Nuclear Regulatory Commission (NRC) requirements.

Most noteworthy in this regard is Volume III of the NRC’s Safety Evaluation Report (SER)—a
comprehensive technical evaluation of site safety critical to advancing licensing and construction
of the Yucca facility. Obtained by the Committee only after repeated demands and over the
objections of the NRC Chairman, SER Volume Il demonstrates in excruciating detail the level
of technical support among NRC and Department of Energy (DOE) experts in favor of the site’s
advancement: the Committee found that NRC agreed with over 98.5 percent of DOE’s findings
regarding the site’s suitability to meet regulatory requirements. The remaining 1.5 percent did
not impact the NRC staff’s overall conclusions, which found that DOE’s Yucca Mountain
License Application complies with applicable NRC safety requirements, including those related
to human health and groundwater protection, and the specific performance objectives called for
in NRC regulations for disposal of high-level radioactive wastes at Yucca Mountain (10 CFR
63.113-115).

Why, then, has the President shut down the Yucca Mountain Project? And why does NRC
Chairman Jaczko refuse to permit NRC safety review of the site to continue, and refuse to allow
his fellow Commissioners to formally vote on DOE’s Motion to Withdraw the Yucca Mountain
License Application? The answer is clearly not explained by or based on any scientific or
technical evaluation.

While the specific instances of concern uncovered by the Committee and detailed in this report
are convincing in and of themselves, they collectively reveal not just a pattern, but a systematic
and active effort on the part of the Administration to obfuscate, delay, and muzzle scientific and
technical information and related processes in order to shut down Yucca Mountain.
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These actions have not only violated the President’s own highly promoted principles and
directives on scientific integrity, transparency, and openness, they have also increased taxpayer
liabilities under the Nuclear Waste Policy Act, left nuclear waste sitting at reactor sites across the
country with no plan for disposal, and ultimately threatened the long-term potential of nuclear
power to meet America’s growing energy demands with safe, clean, and affordable baseload
electricity.

In closing, it should be noted that, despite the path that has been worn and the damage that has
been done, the Administration still has ample opportunity to make things right. Disclosing to
Congress the relevant and necessary information related to the Yucca Mountain decision process,
allowing formal completion of the Safety Evaluation Reports, and bringing the DOE’s Motion to
Withdraw its license application to a vote before the full Commission would go a long way to
restoring public confidence in the nuclear waste management policy process.

“Other than the termination of the Department’s Super Conducting, Super
Collider Project in Texas in 1998, we know of no comparable single project
termination in the Department’s recent history as consequential as Yucca
Mountain, given the importance of its intended mission, the massive investment in
real and personal property and the development and compilation of huge
quantities of Project-related, intellectual property.”

— DOE Inspector General, July 2010

[
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FOREWORD

“I will restore the basic principle that government decisions should be
based on the best-available, scientifically valid evidence and not on the
ideological predispositions of agency officials or political appointees.”

— Barack Obama to Nature Magazine, September 2008

The Science, Space, and Technology Committee has conducted active oversight of the issue of
scientific integrity throughout the government, a theme consistently touted by the Obama
Administration. Even before taking office, the President’s transition office established a clear
commitment to “Restore Scientific Integrity to the White House,” and stated that the incoming
administration would “[r]estore the basic principle that government decisions should be based on
the best available, scientifically valid evidence and not on ideological predispositions.”

President Obama further emphasized this point in his inaugural address when he promised to
“restore science to its rightful place.”® These assurances were once again affirmed by the
President before the National Academy of Sciences on April 27, 2009 when he stated “[u]nder
my administration, the days of science taking a back seat to ideology are over.”’

The President went on to pledge a “new effort to ensure that federal policies are based on the
best and most unbiased scientific information,” and stated, “I want to be sure that the facts are
driving scientific decisions —and not the other way around.”® He continued to highlight these
tenets in a Presidential Memorandum that tasked the Director of the Office of Science and
Technology Policy (OSTP) to develop recommended principles for ensuring scientific integrity
within 120 days. In that memo, the President stated:

“Except for information that is properly restricted from disclosure under procedures
established in accordance with statute, regulation, Executive Order, or Presidential
Memorandum, each agency should make available to the public the scientific or
technological findings or conclusions considered or relied on in policy decisions.”

® “The Obama-Biden Plan, Technology Agenda," The Office of the President-Elect. Available at:
http://change.gov/agenda/technology_agenda
® President Barack Obama’s Inaugural Address, January 21, 2009. Available at: http://www.whitehouse.gov/blog/inaugural-
address
" Remarks by the President at the National Academy of Sciences, The White House, April 27, 2009. Available at:
http://Aww.whitehouse.gov/the-press-office/remarks-president-national-academy-sciences-annual-meeting
8 1

Ibid.
® White House Memorandum, Subject: Scientific Integrity, March 9, 2009. Available at:
http://www.whitehouse.gov/the_press_office/Memorandum-for-the-Heads-of-Executive-Departments-and-Agencies-3-9-09
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The Presidential Memorandum continued, “[t]he public must be able to trust the science and
scientific process informing public policy decisions.”’® It also directed that “[t]o the extent
permitted by law, there should be transparency in the preparation, identification, and use of
scientific and technological information in policymaking,” and that “[p]olitical officials should
not suppress or alter scientific or technological findings and conclusions.”

Despite  the  President’s  call  for
recommendations on scientific integrity in
120 days, the Director of OSTP took nearly
two years to respond to the tasking,

“I started corresponding with John Holdren
(in his position leading the National
Commission on Energy Policy) back in

October, 2008, about the scientific integrity
problem that would emerge if a new Obama
administration were to withdraw the Yucca
Mountain license application and thus stop

ultimately only providing “further guidance”
to agencies, and directed them to submit
draft guidelines to OSTP.'? In that memo,
the OSTP Director stated, “[s]cience, and

public trust in science, thrives in an
environment that shields scientific data and
analysis  from inappropriate  political
influence; political officials should not
suppress or alter scientific or technical
findings.”

the independent NRC technical review of that

application.”
—  Email from Per Peterson to DOE Ass’t
Secretary Warren Miller

y

The Director of OSTP also directed all executive branch departments to provide a progress report
on the adoption of scientific integrity policies. It was reported the progress reports were
submitted on April 21, 2011, including the Department of Energy’s progress report.* However,
despite President Obama’s commitment to openness, the reports are not publicly available.

The Administration’s promises on transparency and openness have been just as strong as its
rhetoric on scientific integrity. In issuing a January 2009 memorandum titled “Transparency and
Open Government,” the President stated:

“My Administration is committed to creating an unprecedented level of openness in
Government. We will work together to ensure the public trust and establish a system of
transparency, public participation, and collaboration. Openness will strengthen our
democracy and promote efficiency and effectiveness in Government. ... Transparency
promotes accountability and provides information for citizens about what their
Government is doing. Information maintained by the Federal Government is a national
asset. My Administration will take appropriate action, consistent with law and policy,
to disclose information rapidly in forms that the public can readily find and use.”*

0 bid.
Y Ipid.
12 Office of Science and Technology Policy Memorandum, Subject: Scientific Integrity, December 17, 2011. Available at:
?attp://WWW.whitehouse.gov/sites/defauIt/fiIes/microsites/ostp/scientific-integrity-mem0-12172010.pdf

Ibid.
14 «Agencies Report Scientific Integrity Progress,” OSTP Blog, April 21, 2009. Available at:
www.whitehouse.gov/blog/2011/04/21/agencies-report-scientific-integrity-progress
1% White House Memorandum, Subject: Transparency and Open Government, January 21, 2009. Available at:
http://www.whitehouse.gov/the_press_office/TransparencyandOpenGovernment
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In December 2009, the White House Office of Management and Budget (OMB) issued a
directive to agencies to uphold and advance the President’s transparency goals, stating as a high-
level principle that, “[t]Jo create an unprecedented and sustained level of openness and
accountability in every agency, senior leaders should strive to incorporate the values of
transparency, participation, and collaboration into the ongoing work of their agency.”®

In response to the Directive, the NRC issued an Open Government Plan to guide implementation
of the OMB Directive.'” The NRC Plan notes that “The NRC views nuclear regulation as the
public’s business and, as such, believes it should be transacted as openly and candidly as
possible to maintain and enhance the public’s confidence. Ensuring appropriate openness
explicitly recognizes that the public must be informed about, and have a reasonable opportunity
to participate meaningfully in, the NRC’s regulatory processes.”18

Nuclear Regulatory Commission Chairman Gregory Jaczko added his personal emphasis to
NRC’s commitment, stating, “I believe that all of this scrutiny and attention makes it even more
important that we conduct the public’s work in an open and transparent manner.”*® Chairman
Jaczko went on to state:

“Over the past few months, we have moved forward with implementing the President’s
Open Government Directive. As an independent agency, we were not required to comply
with this Directive, but we have done so because it’s in line with our historic
organizational commitment to openness and transparency. This is an area that will always
require our continuing focus. We can’t simply check a few boxes on a form, and then
declare ourselves open and transparent. We have to continually explain to the public what
we are doing, how we are doing it, and why we are doing it.”?

The Department of Energy touted similar objectives in its own Open Government Plan,
committing to “increase transparency, participation and collaboration across its unique programs
and offices” and “advance open government in support of a more effective Department for its
employees and for American people, businesses and communities.”*

The Committee regularly reviews whether administration actions comply with stated policy. In
this instance, the Administration’s declarations on both scientific integrity and transparency must
be taken into account when evaluating its handling of the Yucca Mountain Project. This report
examines Administration actions related to Yucca Mountain in the context of promises and
specific guidelines on scientific integrity, openness, and transparency set forth by President
Obama and senior Administration officials.

18 Office of Management and Budget Memorandum, Subject: Open Government Directive, December 8, 2009. Available at:
www.whitehouse.gov/open/documents/open-government-directive
7 «Open Government Plan,” U.S. Nuclear Regulatory Commission, June 7, 2010. Available at: www.nrc.gov/public-
involve/open/philosophy/nrc-open-gov-plan.pdf
18 «Strategic Plan, Fiscal Years 2008-2013,” U.S. Nuclear Regulatory Commission, February, 2008. Available at:
www.nrc.gov/reading-rm/doc-collections/nuregs/staff/sr1614/v4/sr1614v4.pdf#page=20
19 «A Strong Foundation, A Strong Regulatory Future,” Dr. Gregory B. Jaczko, Chairman, U.S. Nuclear Regulatory Commission,
%Iarch 9, 2010. Available at: http://pbadupws.nrc.gov/docs/ML1006/ML100680213.pdf

Ibid.
21 “Open Government Plan,” U.S. Department of Energy, June 2010. Available at:
www.energy.gov/open/opengovplan_html.htm
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Chapter 1.  Background

1.1  The History of Yucca Mountain

For over fifty years, scientists have considered how best to manage radioactive waste materials.?
A deep geological repository has been, and continues to be, the most agreed upon method by
numerous credible scientific bodies to dispose of radioactive waste.

In the late 1970’s, the United States government began serious consideration of geological
repositories. Initially, DOE considered numerous sites scattered throughout the country, but
quickly focused on three specific sites including Yucca Mountain, Nevada; Hanford,
Washington; and Deaf Smith County, Texas. DOE began studying Yucca Mountain in 1978 and
an Environmental Impact Statement issued in 1980 proposed to “adopt a national strategy to
develop a mined geologic repository for disposal of commercially generated high-level and
transuranic radioactive waste.”? DOE ultimately judged Yucca Mountain, a site about 100 miles
from Las Vegas, on the edge of the Nevada Test Site, to have the “best overall prospects for
being considered a suitable repository site.”?*

Aerial View of Yucca Mountain

22 «The Disposal of Radioactive Waste,” National Academy of Sciences, Board of Radioactive Waste Management, September
1957. Awvailable at: www.nap.edu/openbook.php?record_id=10294

= “Management of Commercially Generated Radioactive Waste,” Environmental Impact Statement, U.S. Department of Energy,
October 1980. Available at: www.energy.gov/media/EIS0046F _33515.pdf

2 Hearing titled “Nuclear Waste Program,” Committee on Energy and Natural Resources, U.S. Senate, June 29, 1987. Available
at: www.archive.org/stream/nuclearwasteprog04unit/nuclearwasteprogO4unit_djvu.txt
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1.2 The History of Yucca Mountain Legislation

Since the U.S. Government began nuclear waste specific studies into Yucca Mountain nearly 35
years ago, Congress has consistently voted in support of a national geological repository at the
site. This legislative record began in the 97" Congress with the passage of the Nuclear Waste
Policy Act of 1982 (NWPA) that centralized the long-term management of nuclear waste, most
notably by mandating construction of a safe and permanent nuclear waste repository. In 1987,
Congress amended the NWPA by designating Yucca Mountain as the only site to be considered
as a repository by a vote of 237-181 in the House of Representatives and 61-28 in the Senate. In
2002, Congress reaffirmed this designation by a vote of 306-117 in the House of Representatives
and a vote of 60-39 in the Senate. Again in 2007, the House of Representatives overwhelmingly
rejected, by a vote of 80-351, an attempt to eliminate funding for the Yucca Mountain nuclear
waste disposal program.

The NWPA also assigned responsibility for various aspects of the repository to four primary
entities:

1. The Department of Energy to site, construct, operate, and close a repository;

2. The Environmental Protection Agency to set public radiological health and safety
standards for a repository;

3. The Nuclear Regulatory Commission to promulgate regulations governing construction,
operation, and closure of a repository; and

4. The civilian nuclear power industry to handle the costs of disposal of spent nuclear fuel
and high-level radioactive waste.*®

As part of the nuclear industry responsibility under NWPA, the collection from nuclear power
users of one mil (or one-tenth of one cent) per kilowatt-hour of nuclear generated electricity was
mandated to provide funding for development of the eventual site.

1.3 The History of Scientific, Technical, and Safety Reviews

Since the NWPA passed in 1982, Yucca Mountain has been exhaustively examined, commonly
earning it the moniker of the “most studied piece of land in the world.”®® These site
examinations have resulted in tens of thousands of pages of scientific, engineering, and technical
studies contributing to a robust level of confidence in the safety and radiological protection
characteristics of the site.

In June 1985, DOE’s Office of Civilian Radioactive Waste Management (OCRWM) submitted
the “Mission Plan for the Civilian Radioactive Waste Management Program,” that set forth the
overall goals, objectives, and strategy to dispose of spent nuclear fuel and high-level waste. It
further presented detailed information required by the NWPA, for “obtaining information;
potential financial, institutional, and legal issues; plans for the test and evaluation facility; the

% «yycca Mountain Science and Engineering Report: Technical Information Supporting Site Recommendation Consideration,”
Department of Energy, Office of Civilian Radioactive Waste Management, February 2002. Available at:
http://Awww.energy.gov/media/SER.PDF

2 «yycca Mountain: The Most Studied Real Estate on the Planet,” U.S. Senate Committee on Environment and Public Works,
March 2006. Available at: http://epw.senate.gov/repwhitepapers/YuccaMountainEPWReport.pdf
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principal results obtained to date from site investigations; information on the site-
characterization programs; information on the waste package; schedules; costs; and
socioeconomic impacts.”®’  The Mission Plan provided a foundation for future site
characterization and the path to open a permanent geologic repository.

As early as 1984, DOE published a draft environmental assessment of the Yucca Mountain
Project that was incorporated into a May 1986 DOE report on multi-attribute utility analysis.?
In the analysis, DOE used quantitative methods to rank possible sites on pre-closure and post-
closure technical guidelines. Among the sites considered, Yucca Mountain was rated as the best
option and most resilient to all impacts. DOE continued to study the public health and safety
implications associated with opening Yucca Mountain.

In December 1998, DOE published five volumes titled the “Viability Assessment of a Repository
at Yucca Mountain.” This Viability Assessment noted the design of a repository at Yucca
Mountain had undergone multiple improvements to reduce uncertainties and improve its
performance, highlighting that repository design is an iterative process, always incorporating a
greater understanding of underlying scientific and technical issues. The report concluded that,
“based on the viability assessment, DOE believes that Yucca Mountain remains a promising site
for a geologic repository.”?
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2T “Mission Plan for the Civilian Radioactive Waste Management Program, Volume I,” Department of Energy, Office of Civilian
Radioactive Waste Management, June 1985. Available at: http://www.energy.gov/media/MissionPlan-HQP-19870601-
0271_pp1-250.pdf

28 «A Multiattribute Utility Analysis of Sites Nominated For Characterization For the First Radioactive Waste Repository - A
Decision Aiding Methodology,” May 1986. Available at: http://www.energy.gov/media/Multiattribute-Utility-Analysis_HQS-
19880517-1167_pp1-250.pdf

2 «Viability Assessment of a Repository at Yucca Mountain,” Department of Energy, Office of Civilian Radioactive Waste
Management, December 1998. Available at: http://www.energy.gov/media/Viability_Overview_b_1.pdf
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In February 2002, OCWRM published the “Yucca Mountain Science and Engineering Report:
Technical Information Supporting Site Recommendation Consideration.” The report “describes
the results of scientific and engineering studies of the Yucca mountain site, the waste forms to be
disposed, the repository and waste package designs, and the results of the most recent
assessments of the long-term performance of the potential repository.”*

Upon review of OCWRM’s analysis of key technical aspects relating to Yucca Mountain, then-
Secretary of Energy Spencer Abraham formally recommended to President George W. Bush that
a geological repository for spent nuclear fuel and high-level radioactive waste should be located
at Yucca Mountain. In his recommendation of Yucca Mountain, Abraham noted:

I have considered whether sound science supports the determination that the Yucca
Mountain site is scientifically and technically suitable for the development of a
repository. | am convinced that it does. The results of this extensive investigation and
the external technical reviews of this body of scientific work give me confidence for
the conclusion, based on sound scientific principles, that a repository at Yucca
Mountain will be able to protect the health and safety of the public when evaluated
against the radiological protection standards adopted by the Environmental Protection
Agency and implemented by the Nuclear Regulatory Commission.*

Secretary Abraham also pointed out in 2002 testimony to the Senate Energy and Natural
Resources Committee that the “scientific evaluation of the Yucca Mountain site had been
conducted over a 24-year period.”% After consideration of Secretary Abraham’s
recommendation, President Bush made a formal recommendation to Congress in 2002 to move
forward with a repository at Yucca Mountain. The NWPA afforded the state in which the
repository was selected to formally disapprove of the selection. In response to Nevada’s
objection, Congress reconfirmed the selection of Yucca Mountain by voting to move forward
with Yucca Mountain by a vote of 306-117 in the House and adopted the measure by voice vote
in the Senate.*

Following this recommendation, DOE entered the final stages of the site characterization and
recommendation process by beginning to prepare the License Application and Safety Analysis
Report (SAR) for Yucca Mountain. Meanwhile, technical reviews, quality assurance evaluations,
and studies continued to promulgate the necessary regulatory thresholds to protect public health
and safety, and prevent adverse environmental impact.

In 2002, DOE published a 15-chapter Environmental Impact Statement (EIS) required by the
NWPA in accordance with the National Environmental Policy Act.>* In addition to the original

% «yycca Mountain Science and Engineering Report: Technical Information Supporting Site Recommendation Consideration,”
February 2002. Available at; http://www.energy.gov/media/SER.PDF

#! “Energy Timeline for the Year 2002,” U.S. Department of Energy. Available at:
http://www.energy.gov/about/timeline2002.htm

32 Statement of the Spencer Abraham, Secretary of Energy, Before the House Energy and Natural Resources Committee, May 16,
2002. Available at: http://www.yuccamountain.org/abraham051602.htm

¥ «Yucca Mountain Repository Site Approval Act,” Final Vote Results for Roll Call 133, H.J Res. 87, May 8, 2002. Available
at: http://clerk.house.gov/evs/2002/rol1133.xml

3 »Environmental Impact Statement for a Geologic Repository for the Disposal of Spent Nuclear Fuel and High-Level
Radioactive Waste at Yucca Mountain, Nye County, Nevada,” February 28, 2002. Available at:
http://pbadupws.nrc.gov/docs/ML0326/ML032690321.html
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EIS, in 2008 DOE submitted a supplemental EIS to resolve points raised following the initial
EIS.*® The EIS did not identify any environmental issues that would prevent the Yucca
Mountain license from moving forward.

After years of preparation, DOE submitted the License Application (LA) for a High-Level Waste
Geologic Repository at Yucca Mountain to the NRC on June 3, 2008.*® The LA included a
detailed SAR, focused on the development of the necessary safety and technical thresholds to be
considered by the NRC in the SER. The SAR was divided into five chapters: “Repository Safety
Before Permanent Closure,” “Repository Safety After Permanent Closure,” “Research and
Development Program to Resolve Safety Questions,” “Performance Confirmation Program,” and
“Management Systems.”’  Again, no obstacles were identified in the SAR and DOE
demonstrated it could safely construct and manage a repository.

Upon receipt of the LA and accompanying SAR, the NRC began work on the five-volume SER.
The detailed and meticulously prepared SER reports are intended to provide a final
comprehensive analysis of the technical feasibility of Yucca Mountain with respect to its ability
to meet regulatory thresholds.

U.S. Commercial Nuclear Power Reactors—Years of Operation
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% Final Supplemental Environmental Impact Statement for a Geologic Repository for the Disposal of Spent Nuclear Fuel and

High-Level Radioactive Waste at Yucca Mountain, Nye County, Nevada,” July 3, 2008. Available at:
http://pbadupws.nrc.gov/docs/ML0817/ML081750191.html

% «“DOE's License Application for a High-Level Waste Geologic Repository at Yucca Mountain,” June 3, 2008. Available at:

http://mww.nrc.gov/waste/hlw-disposal/yucca-lic-app.html
37 “yucca Mountain Repository License Application: Safety Analysis Report,” June 2008. Available at:
http://www.nrc.gov/waste/hlw-disposal/yucca-lic-app/yucca-lic-app-safety-report.html
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The summary and status of the SER volumes is as follows:

Volume I: Released August 23, 2010, Volume | found that DOE’s license application
satisfied the general description of the repository, proposed schedules for activities, and
described security measures and site characterization.*®

Volume II: Originally scheduled for release in March 2011,%° before being advanced to
December 2010, Volume Il assesses pre-closure issues such as placing spent nuclear fuel
in the repository and other actions necessary prior to closing the site. Volume Il remains
private due to NRC Chairman Jazcko’s decision to stop final work on this volume.
Volume I1I: Completed and waiting approval in July 2010, Volume Il evaluates the
safety and technical issues associated with post-closure activities. Targeted for release in
November 2010, Volume I1l remains private due to NRC Chairman Jaczko’s decision t0
halt all review of the LA and end the High-Level Waste Program.

Volume 1V: Still pending, originally scheduled for release in January 2011, Volume 1V is
to address the maintenance, quality assurance, and radiological issues.

Volume V: Still pending, originally scheduled for release in March 2011, Volume V
would include modifications to previous SER volumes and summarize previous four
volumes.

While NRC staff were the primary entities responsible for the preparation of the SER, DOE was
also closely involved with the document preparation. Contentions, or scientific questions

needing to be resolved, were addressed in coordination between the two agencies.

% «Safety Evaluation Report Related to Disposal of High-Level Radioactive Wastes in a Geologic Repository at Yucca

Mountain, Nevada; Volume 1: General Information,” United States Nuclear Regulatory Commission, August 2010. Available at:

http://www.nrc.gov/reading-rm/doc-collections/nuregs/staff/sr1949/#abs
¥ See “Tentative Completion Dates for Safety Evaluation Report Volumes” figure, page 33.
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Chapter 2.  Chronology of Events Under the Obama
Administration

2.1 President Obama’s Campaign Promise

President Obama has been a consistent opponent of Yucca
Mountain, despite the large number of nuclear power
reactors with onsite waste storage in his home state of
llinois.** This skepticism and opposition continued
through his Presidential campaign.

Early during his campaign for the presidency, Barack
Obama vowed to shut down Yucca Mountain. Campaign
materials noted that “Barack Obama and Joe Biden do not
believe that Yucca Mountain is a suitable site. They will :
lead federal efforts to look for safe, long-term disposal > _@ :
solutions based on objective, scientific analysis.”*  President Obama with Science Advisor
Candidate Obama publicly stated: John Holdren

After spending billions of dollars on the Yucca Mountain Project, there are still
significant questions about whether nuclear waste can be safely stored there. |
believe a better short-term solution is to store nuclear waste on-site at the reactors
where it is produced...until we find a safe, long-term disposal solution that is
based on sound science.*?

2.2 The Shutdown Announcement

With the release of the President’s Fiscal Year (FY) 2011 budget request in February 2010, DOE
announced its intention to withdraw the License Application for Yucca Mountain. The budget
request also declared the Administration’s intent to dismantle OCRWM by the end of the fiscal
year. DOE immediately initiated the process to shutter the office.

Despite the President’s continued assertions that his nuclear waste management policy decisions
would be driven by sound science, the Administration has repeatedly refused to provide a
scientific or technical justification for its shutdown decision, instead simply stating that Yucca
“is not a workable option.” Secretary Chu has noted that “technology has advanced” since the
NWPA passed in 1982; however he has not specified what those advancements mean and how
new technologies change the law.

%0 | etter from Senator Barack Obama to Senate Majority Leader Harry Reid and Senator Barbara Boxer, Dated October 30, 2007.
Available at: http://my.barackobama.com/page/community/post_group/NVHQ/CSYB

! «Barack Obama and Joe Biden: New Energy for America,” August 3, 2008. Available at:
http://pensecinc.com/docs/factsheet_energy_speech_080308.pdf

%2 "Barack Obama Explains Yucca Mountain Stance." Las Vegas Review Journal. May 20, 2007. Available at:
http://www.lvrj.com/opinion/7598337.html
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2.3 The Blue Ribbon Commission

In concurrence with DOE’s announcement to close OCRWM
and permanently remove Yucca Mountain as an option for a
permanent repository, President Obama established the Blue
Ribbon Commission on America’s Nuclear Future (BRC). The
BRC is tasked to evaluate and make recommendations relating
to policies guiding fuel cycle technologies, interim waste
storage, permanent SNF disposal and related management
issues.** While the BRC is prohibited from making alternative
site  recommendations due to Yucca Mountain’s lawful .-

designation as the repository site, BRC Co-Chairman Lee  Energy Secretary Stephen Chu
Hamilton said Secretary Chu made it “quite clear that nuclear

waste storage at Yucca Mountain is not an option.”* Then-Climate Change Czar Carol Browner
said, “It is time to move forward with a new strategy based on the best science,”® in spite of the
lack of credible scientific evidence demonstrating Yucca Mountain is not viable.

These actions highlight the highly illogical nature of terminating the only existing waste storage
option before assessing potential alternative options.

2.4 DOE’s Motion to Withdraw and Related License Application Activities at the NRC

On March 3, 2010, DOE filed a motion with the NRC to withdraw the License Application for a
High-Level Waste Repository at Yucca Mountain “with prejudice.” By attempting to withdraw
with prejudice, the Administration would permanently prevent consideration of Yucca Mountain,
blocking future Congresses and Administrations from reversing this decision.

The primary argument of the Motion to Withdraw rested on the vague statement that Yucca
Mountain isn’t a “workable option.” The Motion lacked detailed justification in support of this
decision, stating for example that “It is the Secretary of Energy’s judgment that scientific and
engineering knowledge on issues relevant to disposition of high-level waste and spent nuclear
fuel has advanced dramatically over the twenty years since the Yucca Mountain project was
initiated.”*® These general advancements in the understanding of waste storage are of course
irrelevant to the fundamental question of whether Yucca Mountain is a suitable site without an
open assessment of how this advanced knowledge impacts the safety of the Yucca Mountain
Project.

On June 29, 2010, the NRC Atomic Safety and Licensing Board (ASLB)* rejected DOE’s
Motion to Withdraw. The detailed denial repeatedly stressed the lack of scientific justification

43 Blue Ribbon Commission on America’s Nuclear Future, U.S. Department of Energy, “Advisory Committee Charter,” March 1,
2010. Available at: http://www.energy.gov/news/documents/BRC_Charter.pdf
“ Tetreault, Steve, "Federal panel to examine nuclear waste storage." Las Vegas Review Journal. January 30, 2010. Available at:
Dsttp:llwww.Ivrj.com/news/federal-paneI-to-examine-nuclear-waste-storage-83143397.html

Ibid.
% «.S. Department of Energy's Motion to Withdraw,” Atomic Safety and Licensing Board, U.S. Nuclear Regulatory
Commission, March 3, 2010. Available at: http://www.energy.gov/media/DOE_Motion_to_Withdraw.pdf
" Note: The ASLB is an independent technical body within NRC that reviews license applications and other technical materials
in order to advance Commission decision-making.
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provided by DOE. For example, the ASLB notes, “conceding that the Application is not flawed
nor the site unsafe, the Secretary of Energy seeks to withdraw the Application with prejudice as a
‘matter of policy’ because the Nevada Site ‘is not a workable option.””*® ASLB also notes,
“When Congress selected the Yucca Mountain site over Nevada’s objection in 2002, it
reinforced the expectation in the 1982 Act that the project would be removed from the political
process and that the NRC would complete an evaluation of the technical merits”* and “DOE has
acknowledged that its decision to seek to withdraw the Application is not based on a judgment
that Yucca Mountain is unsafe or on flaws in the Application. It should be able to proceed with
an evaluation of the technical merits, as directed by the NWPA, without undue discomfort.”*
ASLB summarily rejected all aspects of DOE’s Motion to Withdraw, including a comprehensive
rejection of the attempt to withdraw with prejudice.

Following the ASLB’s ruling, the full Commission invited participants to file briefs with the
Commission to determine whether the Commission should review, and reverse or uphold
ASLB’s decision. While it has been publicly acknowledged that the four participating
Commissioners have filed their individual positions with the NRC Secretary,”* NRC Chairman
Jaczko has blocked further action on the matter by refusing to schedule a formal meeting to issue
a final decision on DOE’s Motion to Withdraw the License Application.

2.5  Closure of NRC’s High-Level Waste Program

During the same timeframe in which the Commissioners were considering the ASLB’s order
rejecting DOE’s Motion to Withdraw, the NRC proceeded to halt all work on the High-Level
Waste Program (HLW). In accordance with the President’s decision to shutter the Yucca
Mountain Project, the FY 2011 NRC budget request for the High-Level Waste Repository
program included funds only to carry out work related to an “orderly closure of the agency’s

When Congress selected the Yucca Mountain site over Nevada’s objection in 2002,
it reinforced the expectation in the 1982 Act that the project would be removed
from the political process and that the NRC would complete an evaluation of the
technical merits...

...DOE has acknowledged that its decision to seek to withdraw the Application is
not based on a judgment that Yucca Mountain is unsafe or on flaws in the
Application. It should be able to proceed with an evaluation of the technical merits,
as directed by the NWPA, without undue discomfort.

— NRC Atomic Safety and Licensing Board, February 2010

7

8 ASLB Board Response, page 2.
49 1hi
Ibid.
% bid.
*! Ling, Katherine, "NRC chairman reveals Yucca vote; still no timeline for decision," E&E Publishing, November 8, 2010.
Available at: http://eenews.net/eenewspm/print/2010/11/08/10
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Yucca Mountain licensing support activities” in correlation to DOE’s announcement of its
intention to withdraw the License Application.> The budget request “reflects that possibility”
and “upon the withdrawal or suspension of the licensing review, the NRC would begin an
orderly closure of the technical review and adjudicatory activities, and would document the work
and insights gained from the review.”™ However, when the ASLB rejected DOE’s Motion to
Withdraw, the precondition for the NRC’s budget request was not fulfilled.

Unable to pass a complete appropriations bill before the end of the fiscal year, Congress passed,
and President Obama signed into law, a Continuing Resolution (CR) to continue funding
government operations at existing levels. Shortly thereafter, on October 4, 2010, an NRC
memorandum directed all work on HLW to halt because the CR did not “include specific
restrictions on spending funds.” Thus, the memo directed staff to “continue its activities on the
Yucca Mountain license application in accordance with the Commission’s decision on the FY
2011 budget using available Nuclear Waste Fund resources during the CR.”>

However, NRC’s FY 2011 budget request was never signed into law. The Commission therefore
opted to shut down a program in the absence of explicit Congressional approval. This directive
was unusual and highly controversial, especially given the drastic consequences of the action.
An NRC spokesman said he was “not sure whether there was a precedent for the decision.”

The directive halted all NRC review of the LA and prevented the approval process for SER
Volume 1l from moving forward. Commissioner Ostendorff requested a formal meeting to
consider the memorandum. However the three Democratic Commissioners - Chairman Jaczko,
Commissioner Magwood, and Commissioner Apostolakis - refused to agree to the request and
thus a lack of quorum prevented the entire Commission from considering the request. Thus, NRC
review of DOE’s License Application including the Safety Evaluation Report came to a halt.

“[T] he Administration’s stated rationale for changing course does
not seem to rest on factual findings and thus does not bolster the
credibility of our government to handle this matter competently.
Those who would distort the science of Yucca Mountain for political
purposes should be reminded that is was a year ago today that the
President issued his memorandum on scientific integrity, in which
he stated that “The public must be able to trust the science and
scientific process informing public policy decisions.”

— Dale Klein, Commissioner, Nuclear Regulatory Commission, March, 2010

7

%2 «Congressional Budget Justification for FY 2011,” U.S. Nuclear Regulatory Commission, February 2010.
www.nrc.gov/reading-rm/doc-collections/nuregs/staff/sr1100/v26/sr1100v26.pdf
53 1

Ibid.
% «Guidance Under a Fiscal Year 2011 Continuing Resolution,” U.S. Nuclear Regulatory Commission, October 4, 2010.
5 Ling, Katherine, “NRC starts controversial shutdown of Yucca review, E&E Publishing, October 7,2010. Available at:
www.eenews.net/greenwire/2010/10/07/04
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2.6 The Administration’s Justification for Closing Yucca Mountain

Despite repeated commitments to scientific integrity and adhering to science-informed decisions,
the Administration has repeatedly disregarded the lack of scientific evidence regarding the safety
of a geologic repository at Yucca Mountain. For example, in a March 3, 2010 hearing with the
Committee on Science and Technology, Secretary Chu could not reference a single scientific
analysis to justify the Administration’s decision not to move forward with Yucca Mountain.

As previously noted, DOE does not cite any scientific issues in their Motion to Withdraw, but
rather reference “scientific advancements.” Despite the widely documented lack of scientific or
technical issues, it was reported the President told South Carolina Governor Nikki Haley, Yucca
Mountain isn’t an option because of “safety concerns” in December 2010. °’

It is extremely concerning to have the President of the United States raise safety issues despite
the results of all government conducted scientific and technical evaluations. This is particularly
alarming given pending court cases relating to Yucca Mountain brought against the U.S.
government. Another political opponent of Yucca Mountain, Senate Majority Leader Reid, said
the project is “technically and scientifically unsound,”® again, with no credible scientific
evidence.

2.7 The Shutdown of OCRWM

As a part of the Administration’s coordinated effort to permanently close Yucca Mountain, DOE
announced in the President’s FY 2011 budget request its plans to abolish OCRWM by the end of
FY 2010. OCRWM was specifically established by the NWPA with a mission to “manage and
dispose of high-level radioactive waste and spent nuclear fuel.”*® Enabled by the failure of the
111™ Congress to complete work on the FY2011 budget, DOE proceeded to act on its plans, thus
eliminating an office with important programmatic and statutory responsibilities (DOE divided
statutory responsibilities amongst various DOE offices, specifically the Offices of Nuclear
Energy and Environmental Management). According to the DOE’s Inspector General, DOE’s
move60to shut down OCRWM was done in such haste that it did not prepare a formal shutdown
plan.

% For full exchange and Secretary Chu’s responses to the Committee’s Questions for the Record, see Appendix C

5" Chebium, Raju, “Nikki Haley and Barack Obama Talk Health Care, Yucca Mountain." December 2, 2010. Available at:
http:/Aww.wltx.com/news/local/story.aspx?storyid=110547&catid=2

58 Rogers, Keith, "House members tour Nevada Yucca Mountain tunnel,” Las Vegas Review Journal, December 2, 2010.
Available at: http://www.lvrj.com/news/house-members-tour-nevada-yucca-mountain-site-120740349.html?ref=349

% U.S. Department of Energy, "About OCRWM," Available at: http://www.energy.gov/environment/about_ocrwm.htm.

80 «Special Report: Need for Enhanced Surveillance During the Yucca Mountain Project Shut Down,” Offcie of the Inspector
General, U.S. Department of Energy, July 2010. Available at: www.ig.energy.gov/documents/OAS-SR-10-01.pdf
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Chapter 3.  Taxes, Liabilities, and Implications

Beyond the policy and legal repercussions of closing Yucca Mountain, the Obama
Administration’s actions are causing increasingly severe financial implications for U.S.
taxpayers. To date, almost $15 billion has been spent studying, preparing and advancing to
construction of Yucca Mountain. Should the Administration continue down this path, those tax
dollars will simply be wasted.

Spent Nuclear Fuel Stored in Dry Casks

Additionally, the NWPA instituted a one mil per kilowatt-hour fee upon nuclear generated
electricity to be deposited in the Nuclear Waste Fund (NWF) to pay for costs associated with
SNF disposal, specifically Yucca Mountain. This surcharge is passed on to ratepayers. Despite
the lack of a permanent repository, ratepayers continue to contribute to the NWF. The
Congressional Budget Office estimates the NWF contains over $25 billion and is accruing at a
rate of $2 billion per year with fees and interest.”

The lack of a permanent repository places additional burdens on states and localities that
currently store high-level radioactive waste. In particular, two states host to DOE facilities that
store radioactive waste are directly impacted — Washington, where the nation’s largest deposit of

81 “The Federal Government’s Responsibilities and Liabilities Under the Nuclear Waste Policy Act,” Congressional Budget
Office, July 27, 2010. Awvailable at: www.cho.gov/ftpdocs/117xx/doc11728/07-27-NuclearWaste_Testimony.pdf
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waste is stored at DOE’s Hanford Site, and South Carolina, home of Savannah River Site, that
also holds a significant amount of waste produced from nuclear weapons program. Both states
are actively pursuing litigation seeking damages from the Federal Government as a consequence
of DOE’s inability to accept waste in a permanent repository. Washington and South Carolina
are also parties along with Aiken County, SC, the National Association of Regulatory Utility
Commissioners, and the Prairie Island Indian Community, in a suit challenging DOE’s authority
to withdraw its License Application.®> The D.C. Circuit Court heard oral arguments in the case
on March 22, 2011, but has yet to issue a ruling.

Used Nuclear Fuel in Storage
(Metric Tons, End of 2010)
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Commercial Spent Nuclear Fuel Stored in the United States

Taxpayers are also liable for the government’s breach of contract with nuclear generators. The
NWPA stipulated the government would assume responsibility for commercially generated spent
nuclear fuel by January 31, 1998. Because the government has not fulfilled this obligation,
taxpayers are liable for approximately $12 billion in damages, even if the government began
accepting SNF in 2020 at another location, which looks increasingly doubtful. This liability will
increase by $500 million annually thereafter.® Further, the courts have ruled that the NWF

Zg See In re: Aiken County (& Consolidated Cases), Nos. 10-1050, 10-1069 & 10-1082 (D.C. Cir.)
Ibid.
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cannot be used to pay for the damages; instead it must come from the Department of Justice’s
Judgment Fund, exacerbating the financial exposure to taxpayers.®*

The lack of a permanent repository also raises other issues. For example, NRC is not permitted
to license a new reactor without a plan for disposal of SNF, as stipulated in the Standard
Contract, restraining the nuclear industry’s ability to grow over the long-term. Also of great note
are the implications to homeland security and military readiness. In the absence of a permanent
repository, more SNF will be stored onsite in spent fuel pools, which a 2005 study by the
National Academy of Sciences deemed a credible terrorist threat.®®

The U.S. Government is also responsible for disposal of nuclear waste generated by the Navy. A
March 2011 Government Accountability Office (GAO) report notes penalties of $28 million
annually will be incurred by the taxpayer should DOE not fulfill its obligation with the states of
Colorado and Idaho to remove high-level radioactive waste.®® Even more concerning is the
possibility that Idaho could have the ability to suspend any further shipments from DOE or the
Navy to DOE’s Idaho site until DOE meets their obligation. This would have severe national
security implications and impair the Navy’s ability to provide for national defense.

® In 2002 the United States Court of Appeals for the Eleventh Circuit determined that the Nuclear Waste Fund was not available
to pay these judgments or to pay settlements. See Alabama Power Company et. al. v DOE No. 00-16138 (11" Cir.).

% Wald, Matthew, "Study Finds Vulnerabilities in Pools of Spent Nuclear Fuel," The New York Times, April 7, 2005. Available
at: http://www.nytimes.com/2005/04/07/politics/07nuke.html

8 «Better Information Needed on Waste Storage at DOE Sites as a Result of Yucca Mountain Shutdown,” Government
Accountability Office, March 2011. Available at: www.gao.gov/new.items/d11230.pdf
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Chapter 4. The Department of Energy

4.1  Previous Concerns with DOE Decision-making and Project Management

Evaluating DOE’s decisions related to major energy projects is not new for the Committee.
DOE’s decision to restructure the FutureGen program drew the Committee’s attention in the
110™ Congress. Many of the issues the Committee encountered in its review of that program, as
well as its ultimate findings, are relevant to this review as well. In the 2009 report titled The
Passing of FutureGen: How the World’s Premier Clean Coal Technology Project Came to be
Abandoned by the Department of Energy, the then majority staff stated:

“DOE was extremely reluctant to produce documents to the Committee so that it could
determine exactly how decisions were made concerning FutureGen. Despite humerous
requests from the Committee since April 2, 2008, and the threat of a subpoena, the
Department has not yet provided a full response.”®’

The majority staff report also found that:

“In abandoning the original concept, the Department of Energy left the country
with no coherent strategy for carbon capture and sequestration — despite having
many fingers in many pots.”®®

As detailed throughout this report, these experiences and findings with respect to FutureGen are
very similar to DOE’s decision to terminate the Yucca Mountain Project and nuclear waste
management. Despite numerous requests for documents over a two-year span, the Committee
has yet to receive a final production of documents. In abandoning Yucca Mountain, the
Department of Energy left the country with no coherent strategy for nuclear waste disposal.
Although the Administration formed a Blue Ribbon Commission to evaluate alternatives, it was
explicitly barred from evaluating the viability of continuing to advance the Yucca Mountain site.
Making matters worse, the decision was made prior to any recommendations from the Blue
Ribbon Commission.

FINDING #1: A pattern exists whereby DOE makes major policy decisions
prior to comprehensive analysis of costs, benefits, and risks.

87 "The Passing of FutureGen: How the World's Premier Clean Coal Technology Project Came to be Abandoned by the
Department of Energy,” House Science and Technology Committee, March 10, 2009.

% Ibid. Note: The Majority Staff’s conclusions were supported by the Government Accountability Office report GAO-09-248
(February 2009) which stated: “Contrary to best practices, DOE did not base its decision to restructure FutureGen on a
comprehensive analysis of factors, such as associated costs, benefits, and risks.”
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4.2  Correspondence between the Committee and the Administration

May 7, 2009 — Science and Technology Committee Ranking Member Ralph Hall, Science
and Technology Subcommittee on Investigations and Oversight Ranking Member Paul
Broun, Energy and Commerce Committee Ranking Member Joe Barton, and Energy and
Commerce Subcommittee on Oversight and Investigations Ranking Member Greg Walden
to Secretary of Energy Steven Chu.

Members requested responses to numerous questions
relating to the Administration’s decision, including the
establishment of a Blue Ribbon Commission.*® None
of the questions posed in the letter were answered in
Secretary’s Chu’s June 1, 2009 reply.”® Subsequent
staff level correspondence on June 18, 2009 confirmed
that DOE considered its June 1, 2009 reply responsive
to the Members requests, and that DOE did not possess
documents responsive to the Members requests. As of
February 2, 2010, Secretary Chu still refused to
comment on the Blue Ribbon Commission’s charter,71 -
although information was eventually revealed in a Energy Secretary Stephen Chu
Press Bulletin on March 2, 2010."

Members also requested “all documents relating to any legal, technical, or scientific analysis that
formed the basis for your decision to re-evaluate nuclear waste disposal alternatives to the
proposed Yucca Mountain repository, including, but not limited to, evaluations and
recommendations that led you to determine that Yucca Mountain was ‘not an option.”"
Additionally, Members requested “any analysis of the potential impact that failing to pursue the
Yucca Mountain repository may have on the construction of new nuclear power plants, which
are essential to providing clean and reliable energy in the future.”"

February 3, 2010 — Ranking Members Hall and Broun to Secretary Steven Chu.

Members once again requested explanation and documentation regarding the Administration’s
decision, as well as documents related to the establishment of the Blue Ribbon Commission.”
Secretary Chu eventually replied to the letter on July 7, six months later. The only documents
provided at that time were the DOE press release dated January 29, 2010, and the BRC charter
which was issued publically on March 2, 2010. No other documents were provided.”

89 | etter from Reps. Hall, Broun, Barton, Walden to Sec. Chu dated May 7, 2009.

70| etter from Sec. Chu to Reps. Hall, Broun, Barton, Walden dated June 1, 2009.

™ Behr, Peter, “The Administration puts its own stamp on a possible nuclear revival,” New York Times, February 2, 2010.
Available at: http://www.nytimes.com/cwire/2010/02/02/02climatewire-the-administration-puts-its-own-stamp-on-a-p-
76078.html

72 Advisory Committee Charter, Blue Ribbon Commission on America’s Nuclear Future, U.S. Department of Energy, March 2,
2010. Available at: http://www.energy.gov/news/documents/BRC_Charter.pdf

73 See Supra 68.

™ Ibid.

7> etter from Reps. Hall and Broun to Sec. Chu dated February 3, 2010.

"6 etter from Sec. Chu to Reps. Hall and Broun dated July 7, 2010.
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June 22, 2010 — Resolution of Inquiry.

On June 22, 2010, Representative Sensenbrenner submitted a Resolution of Inquiry’’ requesting
documents related to DOE’s application to foreclose use of Yucca Mountain as a high-level
nuclear waste repository.”® This resolution was considered by the Committee on Energy and
Commerce, pursuant to House rules, on July 19, 2010.”° The Energy and Commerce Committee
voted to report H. Res. 1466 without recommendation with the understanding that Majority
Members would join Rep. Sensenbrenner in requesting documents from the Department. A joint
request was never sent.

July 6, 2010 — Ranking Member Hall, Ranking Member Broun, and Select Committee on
Energy Independence and Global Warming Ranking Member Sensenbrenner (along with
numerous other Senators and Members) to Secretary Chu.

Senators and Members called on the Secretary to halt all efforts to reprogram funds or terminate
contracts related to Yucca Mountain. In response to this request to Secretary Chu, DOE General
Counsel Scott Blake Harris responded to Members on August 3, 2010.2° DOE refused to heed
the Congressional request and continued to move forward with the closure of its Yucca
Mountain-related activities.

July 20, 2010 - Ranking Member Hall, Ranking Member Sensenbrenner, Ranking
Member Broun.

Members once again restated their previous requests. Members also sought additional
documents related to 1) the Department’s Motion to Withdraw its pending licensing application
with prejudice for a permanent geologic repository at Yucca Mountain, Nevada; 2) any decision
to terminate, reduce, or limit funding for the Yucca Mountain project; 3) the discontinuation or
altering of standard monitoring and data collection at the site; 4) the Department’s policies and
procedures relating to preserving and archiving documents related to the Yucca Mountain
Repository License Application.* On July 23, 2010, Assistant Secretary for Congressional and
Intergovernmental Affairs Jeffrey Lane replied simply noted “We are in the process of collecting
responsive documents and will soon begin to review them.”®

" Note: A Resolution of Inquiry (ROI) is procedural options in the House for use by Members seeking information from Federal
agencies or the Administration. Authorized under House Rule XIII, Clause 7, this parliamentary tool is considered the proper
form to "request” factual information from the President or "direct” information from Agency or Department Heads. Once
introduced by a Member, the ROI is referred to the Committee of jurisdiction. Once received, the Committee has 14 legislative
days to report the ROI (excluding day of introduction and day of discharge). The Committee may report the ROI favorably,
adversely or without recommendation. If the Committee fails to report the ROI within the appropriate time, any Member of the
House may offer a Motion to Discharge. If the Motion prevails, the ROI is considered on the House floor under the Hour Rule.

™ H.Res 1466, “Of inquiry requesting the President and directing the Secretary of Energy to provide certain documents to the
House of Representatives relating to the Department of Energy’s application to foreclose use of Yucca Mountain as a high-level
nuclear waste repository,” June 22, 2010. Available at: http://www.gpo.gov/fdsys/pkg/BILLS-111hres1466rh/pdf/BILLS-
111hres1466rh.pdf

™ House Report 111-550, July 19, 2010.

80| etter from Scott Blake Harris, General Counsel, DOE, to Ranking Member Paul Broun, August 3, 2010.

81 | etter from Reps. Hall, Sensenbrenner, and Broun to Sec. Chu dated July 20, 2010.

82 | etter from Jeff Lane to Sensenbrenner, July 23, 2010.
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February 14, 2011 — Space, Science, and Technology Subcommittee on Investigations and
Oversight Committee Chairman Broun to Secretary Chu.

Representative Broun once again reiterated his request for all documents that were previously
requested, this time in his new capacity as Chairman of the Subcommittee on Investigations and
Oversight of the Committee on Science, Space, and Technology.®® While documents were
provided prior to this letter, the majority of those documents were press releases, public reports,
and Congressional correspondence already in the public domain. Some documents were, in fact,
responsive, but they were limited. DOE did, however, begin producing more substantive
documents with a February 28, 2011 reply to Chairman Broun’s letter from DOE General
Counsel Harris. This response was received three days before Secretary Chu appeared before the
Committee on March 3, 2011 to present DOE’s FY 12 Budget Request.

DOE’s responsiveness to Committee requests improved drastically following Chairman Broun’s
February 14™ letter. Unfortunately, a complete production of documents relative to Committee
requests has not been received. To its credit, the Department has worked in a collegial fashion to
meet the Committee’s requests. The Department has notified the Committee that the only
documents that have not been provided to the Committee are those with interagency interests,
and that they have no schedule for the delivery of those documents because of the uncertainty of
the interagency process. The Committee will continue to pursue these documents, but will not
delay its review of the Yucca Mountain project.

FINDING #2: Replies to initial inquiries from Members were unresponsive. \

FINDING #3: The Administration’s establishment of the Blue Ribbon
Commission lacked transparency, contrary to established Administration

policy.

FINDING #4: No documents were provided to Members that demonstrated
that potential impacts on the construction of nuclear power plants were
evaluated prior to the decision to terminate the program.

FINDING #5: No documents provided to the Committee support the
determination that Yucca was “not an option.”

FINDING #6: A final production of documents has not been delivered
despite numerous inquiries. No schedule for delivery has been provided. No
index of documents withheld has been provided. No claim of privilege has
been stated.

8 | etter from Rep. Broun to Sec. Chu dated February 14, 2011.
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4.3  Outside Reports and Activities

DOE Inspector General Memo: Need for Enhanced Surveillance During the Yucca
Mountain Project Shut Down (July 2010)

In a July 21, 2010 Memorandum to the Undersecretary of Energy on the Shutdown of the Yucca
Mountain Project, the DOE IG expressed the significance of the Department’s decision, noting:

“Other than the termination of the Department’s Super Conducting, Super Collider
Project in Texas in 1998, we know of no comparable single project termination in the
Department’s recent history as consequential as Yucca Mountain, given the importance
of its intended mission, the massive investment in real and personal property and the
development and compilation of huge quantities of Project-related, intellectual
property.”84

Because of this importance, the DOI 1G announced an audit on February 23, 2010 to “determine
whether OCRWM had adequately planned for the Project’s orderly shutdown.”®  Surprisingly,
the DOE IG quickly learned that no such plan existed, stating “On March 2, 2010, management
informed us that it was in the process of preparing a master plan to manage the shut down
process and that it would be completed by the end of March 2010.”% The DOE IG then deferred
its audit until DOE completed its plan. DOE never completed this planning. The DOE IG report
stated that,

“On June 12, 2010, we met with OCRWM officials to determine the status of the
shutdown planning in anticipation of restarting our audit. We were told that the plan was
not complete and the events were moving so quickly that no further action on the master
plan was contemplated.”®

FINDING #7: Despite an explicit commitment from the Department, DOE
failed to develop a master plan prior to one of the most consequential
decisions in the Department’s history.

GAO Report 11-230: DOE Nuclear Waste: Better Information Needed on Waste Storage at
DOE Sites as a Result of Yucca Mountain Shutdown (March 2011)

According to a March 2011 GAO report,

“[f]ive states have agreements with DOE, and in one case with the Navy, regarding the
storage, treatment, or disposal of nuclear waste stored at DOE sites. Only agreements
with Colorado and Idaho include deadlines, or milestones, for removing waste from sites

8 "Need for Enhanced Surveillance During the Yucca Mountain Project Shut Down,” Department of Energy, Office of the
Inspector General, July 21, 2010. Available at: http://www.ig.energy.gov/documents/OAS-SR-10-01.pdf
85 1hi
Ibid.
% 1bid.
¥ 1bid.
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that may be threatened by a termination of the Yucca Mountain repository program.
Under the agreements, DOE and the Navy are expected to remove their spent nuclear fuel
from Idaho, and DOE is to remove its fuel from Colorado, by January 1, 2035. If a
repository is not available to accept the waste, however, DOE and the Navy could miss
these milestones. As a result, the government could face significant penalties—$60,000
for each day the waste remains in Idaho and $15,000 for each day the waste remains in
Colorado—after January 1, 2035. These penalties could total about $27.4 million
annually. Navy officials told GAO, however, their greater concern is that ldaho might
suspend Navy shipments of spent nuclear fuel to the state until the Navy meets its
agreement to remove spent nuclear fuel, a suspension that would interfere with the
Navy’s ability to refuel its nuclear warships.”®

The report went on to state, “DOE and the Navy have not yet developed plans to mitigate the
potential effects of longer storage resulting from a termination of the Yucca Mountain
repository.”®

FINDING #8: DOE’s decision to terminate the Yucca Mountain Project
leaves the federal government vulnerable to significant financial penalties
and could interfere with the Navy’s ability to refuel nuclear warships.

FINDING #9: The GAO determined that DOE and the Navy did not develop
plans to mitigate the potential effects of longer storage prior to the
termination of the Yucca Mountain Project.

GAO Report 11-229: Commercial Nuclear Waste: Effects of a Termination of the Yucca
Mountain Repository Program and Lessons Learned (April 2011).

In April of 2011, the GAO issued a report on the effects of, and lessons learned from, the
termination of the Yucca Mountain Project. One of its findings largely reiterated the DOI IG
memorandum from July 2010, which found “DOE did not finalize a plan for shutdown, nor did it
identify or assess risks of the shutdown. Both steps are required under federal internal control
standards and DOE orders.”® The report went also found that “DOE did not cite technical or
safety issues” associated with the Yucca Mountain Project,” and that “social and political
opposition to the permanent repository, not technical issues, is the key obstacle.” Similarly, the
report also found that “there is no guarantee that a more acceptable or less costly alternative will
be identified.”®!

8 «DOE Nuclear Waste - Better Information Needed on Waste Storage at DOE Sites as a Result of Yucca Mountain Shutdown,"
U.S. Governement Accoutnability Office, March 2011. Available at: http://www.gao.gov/new.items/d11230.pdf
89 1hi

Ibid.
% »Effects of a Termination of the Yucca Mountain Repository Program and Lessons Learned,” U.S. Government Accountability
g)ffice, April 2011. Available at: http://www.gao.gov/new.items/d11229.pdf
! Ibid.
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FINDING #10: GAO determined that DOE did not develop a plan for
shutdown that could have indentified and assessed risks.

FINDING #11: As part of GAO’s investigation, DOE did not cite any
technical or safety issues associated with the Yucca Mountain Project.

FINDING #12: GAO found DOE concerns with respect to key issues
associated with the Yucca Mountain Project are social and political, not
technical.

4.4 Committee Review of Documents

A review of documents provided by the Department of Energy revealed issues associated with
scientific integrity, inadequate shutdown planning, rushed document retention, and a lack of a
scientific justification for the Department’s decision.

4.4.1 Scientific Integrity

Correspondence provided to the Committee revealed several scientific integrity-related issues.
Most notable among these were multiple correspondences between Dr. Per Peterson, Department
of Nuclear Engineering, University of California, Berkley, and senior Administration officials
including Dr. John Holdren, Director, Office of Science and Technology Policy, and Dr. Steven
Chu, Secretary, Department of Energy.

Currently a member of the Blue Ribbon Commission, Peterson has written extensively on Yucca
Mountain safety issues and the need for the NRC to complete its review of the DOE License
Application. In a 2009 report to DOE from Dr. Peterson titled “U.S. nuclear waste policy:
scientific integrity, policy, and politics” that was obtained by the Committee, Peterson made the
following key points:

The license application that the DOE submitted to the USNRC in June 2008, shows a
large margin for compliance with the million-year safety standard establishment by the
Environmental Protection Agency (EPA), as shown in Fig. 1.

There is not a major philosophical difference between ignoring scientific evidence to
serve ideological predispositions, versus actively suppressing scientific inquiry to serve
ideological predispositions. But the second approach causes yet greater damage — the
most recent Yucca Mountain appropriations decisions that the U.S. Congress has made
did not simply reduce U.S. capacity to evaluate the Yucca Mountain site, they have also
almost completely dismantled the U.S. scientific capacity to study any kind of geologic
repository.
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A robust U.S. policy would allow the USNRC review to continue to completion because
it would be technically sound and will provide vital information to inform policy.*
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Flgure 1. The DOE license application for Yucca Mountain, now under independent
technical review by the USNRC, shows a 1a1'ge margin for compliance with the million-
year EPA safety standard.

Peterson warned Administration officials, beginning as early as October 2008, of scientific
integrity and data retention issues that would arise if the Obama Administration were to
withdraw the Yucca Mountain license application. Additional emails sent during this process

reinforce this concern.®

e Email from Per Peterson to Warren Miller, Assistant Secretary for Nuclear Energy, DOE

Office of Nuclear Energy, July 14, 2009, Subject: RE: Call me please.

“T started corresponding with John Holdren (in his position leading the National
Commission on Energy Policy) back in October, 2008, about the scientific
integrity problem that would emerge if a new Obama administration were to
withdraw the Yucca Mountain license application and thus stop the independent

NRC technical review of that application. | recommend that instead, the
administration focus on fixing the Nuclear Waste Policy Act, which is highly
flawed.”

e Email from Warren Miller to Kristina Johnson, Under Secretary for Energy, DOE, Chris
Kouts Principal Deputy Director, DOE Office of Civilian Radioactive Waste
Management, and Peter Lyons Principal Deputy Assistant Secretary, DOE Office of

Nuclear Energy, October 12, 2009, Subject: Fw: FY 11 OCRWM Budget.

%2 See Appendix E.
% Ibid.
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“Per is a distinguished member of the academic community. Steven Chu, John
Holdren (and I) very much trust his judgment. | think we should take his advice
very, very seriously.”

e Email from Per Peterson to John Holdren, Director, Office of Science and Technology
Policy, and Steve Chu, Secretary, Department of Energy, October 12, 2009, Subject: FY
11 OCRWM Budget.

“Senator Reid announced at the end of the July that the administration will zero
funding for the review of the Yucca Mountain license application. While
stopping the license review would be one thing, the larger question relates to the
fate of the scientific and technical information that supports the license
application. If Quality Assurance (QA) controls are stopped on the electronic
records, long-term corrosion experiments stopped, and samples in storage
discarded, the scientific data base that supports the current license application
and understanding of the site would be destroyed. The analogy that is emerging
is that the administration might “burn the books” on the scientific work that has
been done for Yucca Mountain. The loss of YM scientific and technical data
would be pretty clearly analogous to the loss of knowledge that occurred with the
burning of the scrolls in the Library of Alexandria (it might also invite more
unsavory, if less accurate, analogies to book burning in Germany in 1933).
Overall, it’s a bad idea to allow this base of U.S. repository scientific and
technical knowledge to be destroyed. My recommendation is that even though
the FY 11 budget request may stop the current license application review, that the
budget contain substantial funding to OCRWM and some to NRC and [Nuclear
Waste Technical Review Board] to sustain knowledge and capability in
repository science. It would also be great if the stated administration policy
would be to sustain OCRWM knowledge and capability until congress amends
the NWPS to provide the DOE with guidance on how to move forward with
management of spent fuel and high level waste.”

FINDING #13: On multiple occasions, scientific integrity issues regarding
Yucca Mountain were brought to the attention of the White House Science
Advisor and Secretary of Energy prior to the Administration’s decision to
shutter the program.

4.4.2 Shutdown Planning and the Retention of Documents and Science

Numerous documents obtained by the Committee pertain to the Department’s attempts to plan
for the shutdown of the Yucca Mountain Project beginning in the fall of 2009. These documents
show a Department genuinely concerned with data collection and document retention but also
illustrate the negative impacts and pressure generated by the rushed nature and lack of planning
associated with the shutdown decision.
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e Email from Peter Lyons to Asaf Nagler, November 15, 2009, Subject: Re: Yucca Mtng

[Responding to a request for items to be discussed at a Yucca Meeting] “Need to
protect nations [sic] technical investment in repository science-both knowledge
and people.”*

e Email from Dave Zabransky to All OCRWM, May 20, 2010, Subject: Further Guidance
on the Retention of Documents

“All OCRWM personnel are instructed to continue to refrain from the destruction
of any documents or copies of documents that relate to Yucca Mountain and any
of the science relating to storage or disposal of high-level waste or spent fuel,
even if permitted under applicable retention schedules. This instruction is to be
carried through to all contractors performing services for OCRWM, including
other agencies performing services under interagency agreements. During the
recent hiatus of shutdown activities, we were already refraining from destruction
of documents or copies of documents. This confirms that this restriction remains
in effect.”

Despite the best intentions of those involved, emails and memos obtained by the Committee also
shed light on the complexity of tasks, particularly given the tight deadlines and limited planning
involved in the endeavor. During the spring of 2010, senior-level meeting notes show that
sample disposition and file maintenance issues were still not resolved, a records management
plan was not finalized, and funding streams for the execution of the work were still uncertain.®

Several emails obtained by the Committee highlight these uncertainties.

e Email from JW to AP, RS, KD, LD [All redacted], May 11, 2011, Subject: RE: Yucca
Mountain Withdrawal of Work

[Responding to a request for a shutdown plan and a termination of task activities
within six days] “As we discussed, | think the turn-around time is unreasonable
(i.e., a deliverable of this magnitude and importance in less than a week). |
understand that Sandia may have done some preliminary work but still don’t
think the timing is adequate.”

e Email from EB to MW, SO, CP, RW [All redacted], June 15, 2010, Subject: GAO
Interview

“As you know, one of the main concerns we have is that we’re not being allowed
to have sufficient time to archive the technical information supporting the
postclosure technical baseline in a manner that would be conducive to retrieval
and use of the information within a reasonable time.”

% bid.
% |bid.
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e Email from AP to KD, JW, MM, and MR [All redacted], June 29, 2010, Subject: FW:
ASLB Denies DOE petition to Withdraw LA

“Do not know what impact this will have but I am more concerned with us not
allowing Sandia to properly archive information based on direction from
OCRWM.”

Additional correspondence also points to confusion over what tasks should continue for
document preservation, and how it will be funded, up until July 2010.%

FINDING #14: Despite the agencies’ best attempts to continue data
collection and preserve scientific and technical records, the Department did
not finalize and fund a records management plan in a timely fashion.
Because of this rushed process, uncertainty and questions associated with
data retention remain an area of concern to the Committee.

4.4.3 Lack of Scientific or Technical Justification to Determine YMP is Not Safe or Viable

For over two years, the Committee sought documents related to the decision to terminate the
Yucca Mountain Project. Additionally, Committee Members requested, on multiple occasions,
documents related to the scientific and technical determination that the Yucca Mountain Project
was “not a viable option.” Over this time, staff reviewed thousands of pages of documents
provided by DOE.

FINDING #15: Not a single document provided to the Committee by the
Department of Energy found that the Yucca Mountain Project was not safe
or viable, contrary to the President, and the Department of Energy.

% bid.
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Chapter 5.  The Nuclear Regulatory Commission

Given the Administration’s repeated statements regarding the need to find a safe, long-term
nuclear waste disposal facility, the 695-page Volume Il of the Safety Evaluation Report (SER)
that focuses on post-closure safety provides the most relevant and detailed information to
determine whether sound science guided the decision to terminate the Yucca Mountain Project.
Despite years of work by his staff, the Chairman of the Nuclear Regulatory Commission has
obstructed the approval of the SER or to release it to the public to allow all Americans to judge
for themselves whether sound science was used as a basis to terminate the Yucca Mountain
Project. This chapter summarizes Committee correspondence with the NRC and reviews of
materials provided as a result of this correspondence.

5.1  Correspondence between Committee Members and the NRC

July 15, 2010 - Fourteen Members of Congress (including Science and Technology
Committee Members Sensenbrenner, Inglis, Broun, and Olson) to Chairman Jaczko

Fourteen Members of Congress wrote to the NRC expressing support for the ASLB’s denial of
DOE’s Motion to Withdraw the License Application. Members reaffirmed Congressional intent
to locate a national geologic repository at Yucca Mountain and called for the Commission to
“make all relevant documents related to DOE’s Motion to Withdraw public.”97 On July 30, 2010,
Annette Vietti-Cook, the Secretary of the NRC, responded, “given the pendency of the
adjudicatory proceeding, therefore, the Commission cannot discuss or comment on issues
involved in this matter.”®® No documents were released.

October 13, 2010 — Ranking Member Hall, Ranking Member Sensenbrenner, Ranking
Member Barton, and Natural Resources Committee Ranking Member Doc Hastings to
Chairman Jaczko

Four House Committee Ranking Members expressed concern regarding the budget directive to
bring the High-Level Waste Program, including NRC’s review of the license application and
preparation of the SER, to a close. The Members also requested a response to six separate
questions, including the actions taken to terminate review of the License Application and specific
communication on the matter between the NRC, Secretary Chu, Majority Leader Reid, and the
White House.*® Chairman Jaczko responded on October 27, 2010 but did not provide the
communications, as requested.*®

9 Letter from Reps. Sensenbrenner, Inglis, Wilson, Barrett, McMorris Rodgers, Hastings, Shimkus, Bonner, Manzullo,
LaTourette, Terry, Broun, Olson and Rehberg to NRC Chairman Jaczko, July 15, 2010.

% | etter from Annette L. Vietti-Cook to Rep. Sensenbrenner, July 30, 2010.

% | etter from Reps. Hall, Sensenbrenner, Barton, and Hastings to Chairman Jaczko, October 13, 2010.

100 etter from Chairman Jaczko to Reps. Hall, Sensenbrenner, Barton, and Hastings, October 27, 2010.
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November 19, 2010 — Ranking Member Sensenbrenner, Ranking Member Hastings, and
Oversight and Government Reform Committee Ranking Member Darrell Issa to
Chairman Jaczko

Members requested the release of NRC’s decision on the ASLB’s denial of the Motion to
Withdraw. The communication highlighted the votes filed by the four participating
Commissioners and neglect by Chairman Jaczko to affirm the order.’®™ The letter requested
Chairman Jaczko’s plans, including a specific date for issuing the final order. On December 6,
2010, NRC Secretary Vietti-Cook again responded, stating “given that the adjudicatory process
is ongoing, the Commission itself cannot discuss or comment on the issues involved. No specific
date has been established for completion of the matter.”*> No documents were released.

February 10, 2011 — Science, Space, and Technology Committee Chairman Ralph Hall,
Science, Space, and Technology Committee Vice-Chairman James Sensenbrenner,
Subcommittee Chairman Broun, and Science, Space, and Technology Subcommittee on
Energy and Environment Chairman Andy Harris to Chairman Jaczko, NRC
Commissioners Magwood, Svinicki, Apostolakis, and Ostendorff.

In the spirit of openness and transparency, Members requested release of SER Volume I11 in
light of the directive to halt all activities in the High-Level Waste Program. Members also
requested all documents relating to the release of the SER.'® Commissioners Apostolakis,
Ostendorff, Magwood, and Svinicki replied on February 18, 23, 24 and 25, respectively.
Chairman Jaczko responded on March 4, stating a redacted version of SER Volume 111 was
released on February 17 in response to a Freedom of Information Act request from an outside
organization.’® The letter argued against the release of the unredacted document. No
documents relating to the release of the SER were provided to the Committee.

March 10, 2011 — Chairman Hall, Vice-Chairman Sensenbrenner, Chairman Broun,
Chairman Harris to Chairman Jaczko

Members reiterated the call to finalize SER Volume I11 and release the document. The letter
repeated the request for all documents and communication relating to the completion and release
of SER Volume III, the February 4, 2011 memorandum titled “Update on the Yucca Mountain
Program,” and included six ex;o)licit questions regarding the status of SER Volume III and
closure of the HLW program.’®™ On March 11, a redacted version of the “Update on the Yucca
Mountain Program” memorandum was publicly released. The Committee Chairmen received a
response from Chairman Jaczko on April 28, which stated, “[n]otwithstanding my reservations a
majority of the Commission is willing to provide unredacted copies in response to Congressional
Committee requests.” *® On April 29, the Committee received an unredacted copy of SER
Volume I11. No other document production was included, as called for in both the February 10
and March 10 letters. The response to Committee Members from Chairman Jaczko said the

101) etter from Reps. Hastings, Issa, and Sensenbrenner to Chairman Jaczko, November 19, 2010.

102 ) etter from Annette L. Vietti-Cook to Reps Sensenbrenner, Hastings, and Issa, December 6, 2010.

103 ) etter from Reps. Hall, Sensenbrenner, Broun, and Harris to NRC Commissioners, February 10, 2011.
104) etter from Chairman Jaczko to Reps. Hall, Sensenbrenner, Broun, and Harris, March 4, 2011.

105 etter from Reps. Hall, Sensenbrenner, Broun, and Harris to Chairman Jaczko, March 10, 2011.

106 | etter from Chairman Jaczko to Reps. Hall, Sensenbrenner, Broun, and Harris, April 28, 2011.

30




SST Committee Yucca Mountain Majority Staff Report

Commission “is currently identifying documents related to these matters.” As of June 7, 2011,
the Committee has yet to receive any production of documents. The Committee will continue to

pursue these documents, but will not delay its review of NRC’s activities relating to the SER and
HLW Program.

The unredacted version of SER Volume II was labeled “not for public disclosure.” However, a
prudential determination was made that certain aspects of SER Volume Il1 are important to
advancing the Committee’s aforementioned oversight authorities, responsibilities, and interest in
advancing sound scientifically-based policymaking. Accordingly, key portions of SER VVolume
[11 are described below.

FINDING # 16: The NRC was non-responsive to Committee requests for the
complete records upon which NRC Commissioners have and will be making
critical decisions. With respect to outstanding requests, no schedule for
delivery has been provided. No index of documents withheld has been
provided. No claim of privilege has been stated.

5.2 Committee Review of Documents

The Committee thoroughly reviewed an unredacted version of the 695-page preliminary SER 111
as well as other related NRC documents. Committee staff note that the impressive thoroughness
and technical detail evident throughout the SER reflect highly on the expertise and
professionalism of NRC staff that worked so long to prepare it.

5.2.1 Volume Il of the Safety Evaluation Report

A key concern with the disposal of high level nuclear
waste is the long term safety of the material after the
storage facility is closed, leaving the radioactive waste
to decay over time into non-radioactive elements. As
previously noted, the long-term safety issue has been
highlighted by the Obama Administration as a key
issue to determine where long term storage of nuclear
waste should be located. Storage risks include
improper loading of the nuclear waste into storage
containers, improper manufacture of these storage
containers, and water or other intrusions into the
facility risk compromising the abl'lty of the material to NRC Chairman Gregory Jaczko
decay. As part of the effort to determine the suitability

of Yucca Mountain to store high-level radioactive waste, DOE engaged in a multi-year effort to
gather comprehensive data and scientific information on the site and its associated risk factors.

This effort culminated in the Safety Analysis Report (SAR), compiled by DOE and last updated
by staff in February 2009. The SAR was then submitted to the Nuclear Regulatory Commission
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by DOE along with its Yucca Mountain License Application. The NRC spent over two years
reviewing the Safety Analysis Report to assess the assumptions, plans, and overall technical
rigor associated with the planned Yucca Mountain project. This NRC staff effort culminated in
the Safety Evaluation Report comprising the following five volumes:

I.  General Information
Il.  Repository Safety Before Permanent Closure
I1l.  Repository Safety After Permanent Closure
IV.  Administrative and Programmatic Requirements
V. License Specifications

NRC developed a review schedule for each of the respective SER volumes. The schedule
inserted below (now a public document released by the NRC) was included in a March 30, 2010
NRC memorandum on the status of the High-Level Waste Program. According to this schedule,

all five volumes would have been finalized and published by March 2011 if Chairman Jaczko
had not halted work on the SER volumes.

e OFFICIALUSE-ONLY—SENSITIVEAINTERNALINFORMATION—

TENTATIVE COMPLETION DATES FOR SAFETY EVALUATION REPORT VOLUMES
(Milestones to be completed no later than dates shown)

FSER Volume Volume 1 Volume 2* Volume 3* Volume 4* Volume §*
Number General Preclosure | Postclosure | Administrative/ License
Information Programmatic | Specifications
HLWRS Staff 04/23/2010 09/21/2010 06/14/2010 08/5/2010 09/30/2010

completes text
and Executive
Summary

HLWRS 06/7/2010 11/3/2010 07/27/2010 09/17/2010 11/15/2010
Management
and OGC
Volume Review
Complete

Resolve 07/6/2010 12/03/2010 08/24/2010 10/18/2010 12/14/2010
Comments and
Complete
Review by
Technical
Editor

OGC Complete 07/20/2010 12/17/2010 09/08/2010 11/01/2010 01/13/2011
Legal Review

NMSS Director 07/27/2010 | 01/04/2011 09/22/2010 11/16/2010 01/27/2011
Review and
Concurrence

Final OGC 08/03/2010 | 01/18/2011 10/06/2010 12/01/2010 02/10/2011
Review
Complete with
“No Legal
Objection”

Publication of 08/31/2010 03/01/2011 11/19/2010 01/14/2011 03/24/2011
Final SER
Volume

*Work on these volumes will be discontinued once FY 2010 funds are exhausted
ENCLOSURE 2 32
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5.2.2 Safety Evaluation Report Volume I11 Content

In its executive summary, SER III described its objective as documenting “the staff’s evaluation
to determine whether the proposed repository design for Yucca Mountain will comply with the
technical criteria and post-closure public health and environmental standards that apply after the
repository is permanently closed.” The report went on to note that in arriving at that
determination, the NRC must consider “whether the site and design comply with the
performance objectives and requirements contained in NRC’s regulations at 10 CFR Part 63,
Subparts E and L.”

The preliminary staff draft was submitted to the Director of the Office of Nuclear Material
Safety and Safeguards on July 15, 2010 for review and approval. However, it appears no action
was taken on Volume Il from July through October, when it was directed to bring the HLW
program to an orderly close.

The specific safety issues studied in detail to support this review included:

o Short-term atmospheric changes to the desert

environment “Legitimate scientific questions
. Long-term atmospheric changes to the desert | have been raised about the
environment safety of storing spent nuclear

fuel at this location.”

— Letter from Senator Barack
Obama to Senator Harry Reid

. Volcanic activity
. Earthquakes

. Meteor impacts and Barbara Boxer, October,

. Improper manufacture of waste packages 2007

. Improper loading of waste packages

. Drip-shield corrosion 7

. Drip-shield failure
o Human intrusion post-closure

Each of these factors were studied in depth by both DOE and NRC. The DOE SAR
determined—and the NRC staff SER 11l confirmed—that they have no significant impact on the
long-term safety of the facility.

For example, DOE staff used risk analysis to determine what would happen as a result of water
that might seep through the desert floor. DOE estimated that for the first 10,000 years, the
limited amount of rain that falls on the site will evaporate by the time it reaches the waste
containers due to heat given off by the decaying waste. Beyond the first 10,000 years, the
engineered barrier system composed of titanium drip shields will divert away any water that
seeps in from above. The NRC staff review concluded that DOE acceptably demonstrated these
natural and engineered barriers work together to protect groundwater resources in the vicinity of
Yucca Mountain.
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The preliminary SER 111 undertook similar in-depth reviews to determine, for example, potential
radiologic exposure if people in the far distant future “unwittingly drill into the repository
without realizing the repository is there.” According to the SER, DOE selected 200,000 years as
a conservative assumption of the earliest time the waste package could degrade enough so that an
intrusion would occur without drillers recognizing it. This test also passed, with NRC staff
accepting DOE’s estimate that the peak dose from such human intrusion to be 0.0001 mSv per
year—nearly 10,000 times below the regulatory threshold.

Overall, the Nuclear Regulatory Commission staff made | “After spending billions of
over 1500 findings related to the scientific and technical | dollars on the Yucca Mountain
research efforts of the Department of Energy. In their | Project, there are still
comments, NRC staff agreed 98.5% of the time resulting | significant questions about

in the conclusion section listed at the beginning of this | whether nuclear waste can be
Committee report. The remaining 1.5 percent did not | safely stored there.”

impact the NRC staff’s overall conclusions, which found —  Senator Barack Obama, May
that DOE’s Yucca Mountain License Application 2007
complies with applicable NRC safety requirements,
including those related to human health and groundwater
protection, and the specific performance objectives called V
for in NRC regulations for disposal of high-level

radioactive wastes at Yucca Mountain (10 CFR 63.113-

115).

FINDING #17: Not a single document provided to the Committee by the
Nuclear Regulatory Commission found that the Yucca Mountain Project was
not safe or viable.

FINDING #18: The NRC staff review of DOE’s Yucca Mountain License
Application detailed in SER 111 agreed overwhelmingly with DOE on the
scientific and technical issues associated with the site, ultimately concluding
that the application complies with applicable NRC safety regulations
necessary for the site to proceed to licensing for construction.

5.2.3 “Update on the Yucca Mountain Program” Memorandum

On March 11, 2011, NRC placed two redacted memos—both of which were requested by the
Committee—in its publicly-available “ADAMS” database.™® The memos consisted of a March
30, 2010 memo titled, “Plans for the High-Level Waste Repository Program” and a February 4,
2011 memo titled “Update on the Yucca Mountain Program.”108 The purpose of the February 4,
2011 memo was to “describe the status of the Yucca Mountain Program,” in light of the

107 Available at: http://www.nrc.gov/reading-rm/adams.html#web-based-adams

198 Memorandum to Chairman Jaczko, Commissioner Svinicki, Commissioner Apostolaki, Commissioner Magwood, and
Commissioner Ostendorff from Catherine Haney, titled “Update on the Yucca Mountain Program,” February 4, 2011. See
Appendix E
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transition to close the NRC staff safety review of the License Application. The memo was
addressed to the five Commissioners from Catherine Haney, Director of the Office of Nuclear
Material Safety and Safeguards (NMSS).

Director Haney described the activities associated with closure of the review of the LA and
accompanying actions. For example, the memo notes that, since the October 1, 2010, NRC staff
focused solely on converting its preparation of the safety evaluation reports into technical
documents and that the reports “will contain no staff findings of regulatory compliance.”*
Absent regulatory findings, the technical review lacks context and does not provide value.

Notably, three NRC staff filed non-concurrences on the memorandum, highlighting areas of
disagreement with the contents of the memo. Aby Mohseni, Deputy Director for the Licensing
and Inspection Directorate in the Division of the High-level Waste Repository Safety, submitted
a non-concurrence taking issue with the CR budget guidance, directed by Chairman Jaczko.
Mohseni’s objection states:

Although the Commission memorandum describes the current status of the program, it
also addresses a path forward that seems to me to contain policy issues that require
Commission direction or guidance. For example, whereas the application of Nuclear
Waste Funds in FY 2011 was only authorized for orderly shutdown activities under a CR
guidance and as specifically directed by the Chairman, the ongoing ASLB hearings
require that those funds also support legal activities in ongoing Yucca Mountain licensing
proceedings. If there are no constraints in using FY2011 or carryover NWF monies to
support licensing activities then it would be a policy issue to direct the staff to apply
resources to orderly shutdown instead of completing and issuing the remaining SER
volumes, especially since the Commission has not reversed the ASLB’s decision that
denied DOE’s motion to withdraw its application.

Director Haney’s response to Mr. Mohseni dismissed the issue, noting “the memo was
not intended to raise policy issues” and refers to the lack of quorum to consider
Commissioner Ostendorff’s request for full Commission consideration of the CR budget
directive. However, the inconsistent logic of the Chairman was noticed by NRC staff.

FINDING #19: Chairman Jaczko inconsistently and arbitrarily substituted
his own judgment on key policy decisions more appropriately considered and
decided before the full Commission. In doing so, he manipulated process to
achieve his desired end: closure of the High-Level Waste Program.

The remaining two non-concurrences directly addressed the handling of the SER and shutdown
of the HLW program. Dr. Janet Kotra, Senior Project Manager at Office of Nuclear Material
Safety and Safeguards (NMSS), and her supervisor, Dr. King Stablein, Branch Chief for the
NMSS, authored extensive opinions highlighting their disagreement with the final content of the
memorandum. Dr. Kotra detailed the timeline and motivations behind NRC directives which
stated, “[w]hen, on June 14, 2010, the Chairman ordered the Director to postpone issuance of

109 1hig.
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Safety Evaluation Report Volumes 1 and 3, [High-Level Radioactive Waste] and NMSS
managers became concerned the entire Commission may not be fully aware of the policy, legal
and budgetary consequences of such redirection.” She continued:

“l was given to understand the memorandum was not to refer to any of the related policy
issues, a decision with which | disagreed. Later, in September, it became clear that, rather
than postpone issuances of individual SER volumes, the Chairman’s intent was to
terminate the staff’s safety review altogether. Using the continuing resolution as
justification, the Chairman, through [Office of Executive Director of Operations] and the
[Chief Financial Officer], told staff that all work on the SER must stop, including
Volume 3 on post-closure safety, which was already complete, and undergoing
management review...[The Chairman] explained that the decision to shut down the
staff’s review of the application was his alone and that staff should move to orderly
closure of NRC’s Yucca Mountain program.”

Dr. Stablein reiterated this point, saying, “the Chairman unilaterally brought development of the
SER to a halt” and “it was pointed out to [Chairman Jaczko] that allowing the staff to finish the
SER volumes would be by far the most efficient and effective use of [NWF] resources and at the
same time would give the Nation the benefit of an independent regulator’s evaluation of the
Yucca Mountain application.” Internally, Chairman Jaczko took direct credit for ending the
Yucca Mountain review, while he externally stated he was simply following broad, established
NRC guidance.

FINDING #20: Chairman Jaczko unilaterally decided and directed NRC
staff to discontinue work on the SER.

5.3  Slow-Walking of the ASLB Decision

On June 29, 2010, the Nuclear Regulatory Commission’s Atomic Safety and Licensing Board
rejected DOE’s Motion to Withdraw the License Application.**® On June 30, the Secretary of the
NRC issued an order to invite briefs as to whether the Commission should review the appeal, and
reverse or uphold the ASLB order.'**

On July 15, NRC Commissioner Apostolakis recused himself from consideration of the order
due to his work with Sandia National Laboratories, that reviewed the adequacy of the long-term
performance assessment of Yucca Mountain."*? Commissioner Apostolakis® recusal left the
remaining four Commissioners to rule on the ASLB’s order.

Commissioners Svinicki, Ostendorff, and Magwood filed their votes on the matter on August 25,
26, and September 15, respectively. Chairman Jaczko voted initially on August 25, then

10 NRC ASLB, Memorandum and Order, Docket No. 63-001 ASLBP No. 09-892-HLW-CABO04 (June 29, 2010)
11 NRC Secretary, Order of the Secretary, Docket No. 63-001 ASLBP No. 09-892-HLW-CABO04 (June 30, 2010)
112 NRC, Notice of Recusal, Docket No. 63-001 ASLBP No. 09-892-HLW-CAB04 (July 15, 2010)
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withdrew his vote and resubmitted his vote again on October 29.** The votes are filed with the
Secretary of the NRC; however, Chairman Jaczko has neglected to schedule a formal meeting to
register the Commissioners’ votes. At a May 4, 2011 Congressional hearing,"** Commissioners
Svinicki, Ostendorff, and Magwood noted their positions have not changed, which raises the
question as to the intention behind Chairman Jaczko’s refusal to rule on the ASLB’s decision.

FINDING #21: NRC Chairman Jaczko continues to block consideration of
ASLB’s decision to deny DOE’s Motion to Withdraw the License
Application, now almost a full year removed from the decision and over nine
months since Commissioners filed their votes.

5.4 Internal Disputes over NRC’s Closure of the High-Level Waste Program

Chairman Jaczko’s October directive to bring NRC’s HLW program to closure raised concerns
with his fellow Commissioners. Chairman Jaczko dismissed Commissioner Ostendorff’s request
for the full Commission to consider the budget memo ordering all staff work for the HLW
program to be directed to an “orderly closure.” This tension was reiterated by Commissioner
Sviniciki.

In response to Congressional correspondence between Select Committee on Energy
Independence and Global Warming Ranking Member Sensenbrenner and Chairman Jaczko,
Commissioner Svinicki sent a letter expressing her explicit disapproval with Chairman Jaczko’s
characterization of the budget directive.'*® She took particular issue with the Chairman’s claim
NRC was simply “following established Commission policy to begin to close out the HLW

116
program.”

Commissioner Svinicki’s letter highlights the differing conditions upon which the FY 2011
budget request was submitted in January 2010 and the circumstances the NRC was facing nine
months later. She wrote:

113 | etter from Kristine Svinicki, William Ostendorff, and William Magwood, to Senator James Inhofe, November 2010.
Available at: http://epw.senate.gov/public/index.cfm?FuseAction=Files.View&FileStore_id=e70db547-7058-4f1f-aa27-
87d80de5f2e9
114 Committee on Energy and Commerce, Subcommittee on Energy and Power, Subcommittee on Environment and Economy,
“The Role of the Nuclear Regulatory Commission in America’s Energy Future,” May 4, 2011
iz Letter from Commissioner Svinicki to Rep. Sensenbrenner, November 1, 2010.

Ibid.
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“When the Commission voted to approve budget justification language
related to NRC’s proposed HLW activities for FY 2011, a majority of the
Commission’s members supported language stipulating that orderly closure
of the program activities would occur “[u]pon the withdrawal or suspension
of the licensing review.” The budget justification submitted to the Congress,
and pending there now, was modified to include this language. These
precursors have not occurred and an adjudicatory appeal related to DOE’s
request to withdraw its application lies unresolved before the Commission,
making the orderly closure of NRC’s program, in my view, grossly
premature.”’

FINDING #22: Chairman Jaczko neglected to consider legitimate concerns
raised by fellow Commissioners that should be resolved through an open and
transparent decision-making process.

17 1bid.
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Chapter 6.  Summary and Conclusions

The Committee undertook this study to determine the impact of the efforts by the Obama
Administration to terminate the Yucca Mountain Project. Described as the most studied piece of
ground on the world, Yucca Mountain was determined by a rigorous review process using sound
science to be an appropriate permanent geologic repository for high-level radioactive waste. At
the beginning of the Administration, President Obama committed to using sound science to
develop federal policies.

Yet even after a multi-year review of the Yucca Mountain Project by the Nuclear Regulatory
Commission that agreed with over 98.5 percent of the findings of the Department of Energy, the
Obama Administration continued efforts to terminate the Project without stating any scientific
basis to do so. This decision not only violated the President’s own highly promoted principles
and directives on scientific integrity, transparency, and openness, it has increased taxpayer
liabilities under the Nuclear Waste Policy Act, left nuclear waste sitting at reactor sites across the
country with no plan for disposal, and ultimately threatened the long-term potential of nuclear
power to meet America’s growing energy demands with safe, clean, and affordable baseload
electricity.

After summarizing the history of the Yucca Mountain Project and the history of the Committee’s
oversight, this report includes copies of key emails and documents related to the termination as
well as a series of Committee findings. Currently, the U.S. has no long term plan to store nuclear
waste leaving it to collect at numerous sites across America.
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Appendix A. Acronyms

ASLB
BRC
DOE
EIS
FY
GAO
HLW

LA
NMSS
NRC
NWF
NWPA
OCRWM
OSTP
SER

SNF

Atomic Safety and Licensing Board

Blue Ribbon Commission on America’s Nuclear Future
Department of Energy

Environmental Impact Statement

Fiscal Year

Government Accountability Office

High-level Waste

Inspector General

Department of Energy’s License Application for a High-Level Waste
Nuclear Materials Safety and Safeguards

Nuclear Regulatory Commission

Nuclear Waste Fund

Nuclear Waste Policy Act of 1982

Office of Civilian Radioactive Waste Management
Office of Science and Technology Policy

Safety Evaluation Report

Spent Nuclear Fuel
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Appendix B. Science, Space, and Technology Committee
Hearings on Yucca Mountain and Radioactive
Waste Management

November 6, 1985
Nuclear Waste Policy Act of 1982: Progress And Problems

March 4, 1986
Fiscal Year 1986 Department of Energy Authorization

July 22, 1986
Nuclear Waste Policy Act: Current Status and Future Options

March 19, 1987
Fiscal Year 1988 Department of Energy Authorization

February 6, 1992
Fiscal Year 1993 Department of Energy Authorization

April 29, 1993
Nuclear Energy

November 8, 1993
Spent Fuel Containers

June 16, 2005
Nuclear Fuel Reprocessing
http://commdocs.house.gov/committees/science/hsy21711.000/hsy21711 0.htm

July 12, 2005
Economic Aspects Of Nuclear Fuel Reprocessing

http://www.access.gpo.gov/congress/house/pdf/109hrg/22295.pdf

April 6, 2006
Assessing The Goals, Schedule, And Costs Of The Global Nuclear Energy Partnership

http://frwebgate.access.gpo.gov/cqi-
bin/getdoc.cgi?dbname=109 house hearings&docid=f:26799.wais

April 23, 2008
Opportunities And Challenges For Nuclear Power



http://commdocs.house.gov/committees/science/hsy21711.000/hsy21711_0.htm
http://www.access.gpo.gov/congress/house/pdf/109hrg/22295.pdf
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=109_house_hearings&docid=f:26799.wais
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=109_house_hearings&docid=f:26799.wais
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http://frwebgate.access.gpo.qov/cqi-
bin/getdoc.cqgi?dbname=110 house hearings&docid=f:41798.wais

June 17, 2009

Advancing Technology For Nuclear Fuel Recycling: What Should Our Research, Development,
And Demonstrations Strategy Be?

http://gop.science.house.gov/Hearings/Detail.aspx?1D=145

March 3, 2010

The Department of Energy Fiscal Year 2011 Research and Development Budget Proposal
http://frwebgate.access.qpo.gov/cgi-

bin/getdoc.cgi?dbname=111 house hearings&docid=f:55839.wais

May 19, 2010
Charting The Course For American Nuclear Technology: Evaluating The Department of

Energy's Nuclear Energy Research And Development Roadmap
http://frwebgate.access.gpo.qov/cqi-
bin/getdoc.cqgi?dbname=111 house hearings&docid=f:57172.wais



http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=110_house_hearings&docid=f:41798.wais
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=110_house_hearings&docid=f:41798.wais
http://gop.science.house.gov/Hearings/Detail.aspx?ID=145
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=111_house_hearings&docid=f:55839.wais
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=111_house_hearings&docid=f:55839.wais
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=111_house_hearings&docid=f:57172.wais
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=111_house_hearings&docid=f:57172.wais
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Appendix C. Portions of the March 3, 2010 Science and
Technology Committee hearing with Secretary
Chu and related Questions for the Record

Mr. Diaz-Balart. Thank you, Mr. Chairman. Very well put. Thank you, Mr. Secretary. Thank
you for your service. | have two questions. Really, one should be relatively quick. Yucca
Mountain, specifically what scientific analysis was used to determine that scientifically that was
no longer the place to do it and where is it? In other words, was there a deep scientific analysis, a
group of scientists got together, they did a report, a study, where is it, who did it?

Secretary Chu. No, | believe there was no--sorry. Let me rephrase that. | believe there is no
scientific group that got together and did that.

Mr. Diaz-Balart. There was no scientific analysis to determine that?

Secretary Chu. No, there is scientific analysis, but specific to your question, there was no group
that was formed that did that.

Mr. Diaz-Balart. Well, what scientific analysis? Who made the--who did the scientific analysis
to determine that and where is that analysis or was it--how was that decision made

scientifically? I am talking about, what was the scientific analysis behind the decision?
Remember, the President said he wanted to bring science into its rightful place, and I am
paraphrasing. Where is the scientific analysis and who made it?

Secretary Chu. Well, there are a number of things. As the project unfolded over the 25 years,
there was growing realization that there were issues. The original design, for example, there was
a realization--so bits of information were coming along at the time and so, for example, there
was a realization that the natural geography wasn't enough, you needed a titanium shield that
would be many, many billions of dollars more in order to protect the water influx into it. So
these were things--so to the best of my knowledge, more and more mounting issues were
growing.

Mr. Diaz-Balart. Mr. Secretary, and again | apologize. | do have to rush because we are running
out of time. | apologize. But here is the issue. | mean, look, there was a decision made to
withdraw that application so where was the scientific analysis that determined that? Where is it?
In other words, we know there are a million issues in all this stuff. There are a million issues on
both sides. But there was a decision made to withdraw the application. Where is the scientific
analysis to do that?

Secretary Chu. | would be glad to give you some of the things over the period of years that were
growing concerns, but in the end, as | said, let us look forward. There are, | believe, much better
options today.
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Mr. Diaz-Balart. | understand that, but a decision was made, and what | am hearing from you,
sir, is that there was no scientific analysis made, that things had been heard in the past and
therefore hey, let us just do it. There was no specific scientific analysis made to make this
decision is what | am hearing.

Secretary Chu. Well, no. What you asked is, was there a----

Mr. Diaz-Balart. Specific scientific analysis.

Secretary Chu. Was there a specific committee formed and made the scientific analysis?

Mr. Diaz-Balart. No. What--how was the scientific analysis made? | mean, is it because we
have heard things in the past? | mean, you know, we now know that there are a lot of things that
people heard in, you know, magazines and scientific decisions were made based on that. What
was the scientific analysis and who made it to withdraw the application? It is a relatively simple
question.

Secretary Chu. There is no single report.

Mr. Diaz-Balart. There is no scientific analysis?

Secretary Chu. Well----

Mr. Diaz-Balart. Was there a recent scientific analysis that showed something different?
Secretary Chu. By analysis, you are talking about a written report?

Mr. Diaz-Balart. Scientific analysis.

Secretary Chu. Well, I would be glad to give you information on as time progressed what things
were coming up. | would be glad to give you----

Mr. Diaz-Balart. But there was no specific scientific analysis to make the decision to withdraw
the application?

Secretary Chu. Well, it depends. You have to define for me if you don't want a letter explaining
what some of the reasons that made it look like perhaps not the wisest choice. | would be glad to
supply you with that. But if that doesn't count as a scientific analysis, | am not----

Mr. Diaz-Balart. Well, you tell me. Do you consider that scientific analysis to make a decision

of this scope or do you expect more scientific analysis? If you can get back to me, because | am
not seeming to get it now.

[Additional material submitted for the hearing record]
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Prepared Response of Secretary Chu

As requested by Congressman Mario Diaz-Balart at the March 3, 2010, House Science and
Technology Committee hearing, | am submitting information on the reasons for withdrawing the
Department's license application to the U.S. Nuclear Regulatory Commission (NRC) for the
Yucca Mountain repository.

DOE is committed to meet the Government's obligation to take possession and dispose of the
nation's spent nuclear fuel and high-level nuclear waste. The Administration believes there are
better solutions to our spent fuel and nuclear waste storage needs than Yucca Mountain. The
science has advanced considerably since the Yucca Mountain site was chosen 25 years ago. That
is why we have convened the Blue Ribbon Commission on America's Nuclear Future; it will
provide advice and make recommendations on alternatives for the storage, processing and
disposal of civilian and defense used nuclear fuel and nuclear waste. The Commission plans to
issue an interim report in 18 months and a final report within 24 months of its inception.

The decision to withdraw the pending NRC application accords with these decisions and avoids
wasting approximately $9 million per month on a licensing process for a project that is being
terminated. It also ensures that the limited remaining funds available for the project are

devoted to winding it down in a responsible manner that preserves scientific knowledge, retains
employees with critical skills within the Department and minimizes harm to all affected
employees.

The Department of Energy's Motion to Withdraw before the NRC summarizes its rationale for
moving to withdraw the Yucca Mountain license application.

Questions for the Record and Responses to the March 3, 2010 Budget Hearing

Questions from Ranking Member Hall

8a. What is the scientific or technical basis, if any, for your decision that the proposed Yucca
Mountain repository is “"not an option"?

Answer. Scientific and engineering knowledge on issues relevant to disposition of
high-level waste and spent nuclear fuel has advanced over the 20 years since the
Yucca Mountain project was initiated. And, the Administration believes we can
find a better solution that achieves a broader national consensus. That is why we
have convened the Blue Ribbon Commission on America's Nuclear Future; it will
provide advice and make recommendations on alternatives for the storage,
processing and disposal of civilian and defense used nuclear fuel and nuclear
waste. The Commission plans to issue an interim report in 18 months and a final
report within 24 months of its inception.

b. How does your decision comport with the Department of Energy's (DOE statutory obligations
under the Nuclear Waste Policy Act of 1982, as amended?
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Answer. DOE is acting in a manner consistent with the Nuclear Waste Policy Act
(NWPA) and the Atomic Energy Act (AEA), as amended. The AEA gives the
Secretary broad authority to carry out the Act's purposes, including the authority
to direct the Government's "“control of the possession, use, and production of
atomic energy and special nuclear material, whether owned by the Government or
others, so directed as to make the maximum contribution to the common defense
and security and the national welfare." This power was not limited in any relevant
way by the NWPA. On the contrary, under the NWPA, the NRC proceeding as to
Yucca must be conducted “'in accordance with the laws applicable to such
applications . . . ." NWPA Sec. 114(d), 42 U.S.C. Sec. 10134(d). Those laws
include the NRC's regulations governing license applications, including the
provision authorizing withdrawal of applications, 10 C.F.R. Sec. 2.107(a).

c. Prior to your public statements that Yucca Mountain repository is “'not an option,” was any
analysis performed of the potential taxpayer liabilities associated with such a decision?

Answer. The spent nuclear fuel litigation liability is currently estimated to be
$12.3 billion. Depending on the alternative option adopted as the nation's policy
on spent nuclear fuel and high-level waste that liability could increase or
decrease. | look forward to receiving the Blue Ribbon Commission's forthcoming
recommendations on ways to proceed with the disposal of spent nuclear fuel and
high-level waste.

d. Please provide all documents relating to any legal, technical, or scientific analyses that
formed the basis for your decision to re-evaluate nuclear waste disposal alternatives to the
proposed Yucca Mountain repository, including, but not limited to, evaluations and
recommendations that led you to determine that Yucca Mountain was ""not an option."

Answer. As noted above, | believe that the scientific and engineering knowledge
has advanced considerably over the past two decades and that those advances, as
reviewed and evaluated by the Blue Ribbon Commission, should inform our
choice of a solution to the nuclear waste disposal issue.

e. What was the process for making your decision that Yucca Mountain repository is “"not an
option"? Please describe and identify when and with whom you consulted, including, but not
limited to, a description and identification of attendees at any public meetings, any
Administration meetings, and any consultations with States affected by the decision.

Answer. As the Secretary of Energy, | am responsible for this decision.

f. In reaching your determination that the Yucca Mountain repository is no longer an option, did
you consult with or receive any briefings from the Nuclear Waste Technical Review Board, DOE
laboratory directors or personnel, or any DOE scientists or technical personnel who performed
work on the Yucca Mountain project? Please describe when and with whom you consulted,
including, but not limited to, a description and identification of attendees at any meetings.
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Answer. Please see my answers above.

g. Have you shared your rationale for determining that the Yucca Mountain repository is ""not
an option" with the Nuclear Waste Technical Review Board or the Nuclear Regulatory
Commission?

Answer. | have not shared my views with the Nuclear Waste Technical Review
Board. DOE's Motion to Withdraw before the NRC summarizes its rationale for
not proceeding with the Yucca Mountain application.

h. Have you or your staff prepared any analyses of the potential impact that failing to pursue the
Yucca Mountain repository may have on the construction of new nuclear plants, which are
essential to providing clean and reliable energy in the future? If so, please provide any such
analyses.

Answer. The Department is confident that the decision not to proceed with the
development of the Yucca Mountain repository will not have an impact on the
construction of new nuclear power plants. Spent nuclear fuel can be stored at
nuclear facilities for many more decades. We will have recommendations from
the Blue Ribbon commission by the end of 2011 or early 2012. The Department
and Congress will thus have ample opportunity to move forward with a better
approach to these issues in a manner informed by the Commission's
recommendations.

i. How do you believe the Administration's decision to scale back the Yucca Mountain project
will affect DOE's responsibility to develop, construct, and operate repositories for disposal of
spent nuclear fuel and high-level radioactive waste under the Nuclear Waste Policy Act of 1982,
the Nuclear Waste Policy Amendments Act of 1987, and the Energy Policy Act of 1992?

Answer. Please see answer to subquestion (b) above.

j. If a repository at Yucca Mountain is not pursued, what does the Administration propose to do
with the billions of dollars that have been collected from ratepayers for the Nuclear Waste Fund?

Answer. The Administration will utilize the monies in the Nuclear Waste Fund to
fulfill its responsibility for the disposal of spent nuclear fuel and high-level
radioactive waste. The specific path that the Administration takes will be
informed by the recommendations of the recently constituted Blue Ribbon
Commission.

Questions submitted by Representative Bob Inglis
Q1. What is the factual basis for seeking to withdraw the Yucca Mountain application from the

NRC? Is this a decision grounded in science or in political ideology? Has DOE conducted any
analysis of the science and engineering behind the site or design to substantiate this decision?
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Answer. In my judgment the scientific and engineering knowledge on issues
relevant to disposition of high-level waste and spent nuclear fuel has advanced
over the twenty years since the Yucca Mountain project was initiated. | believe
future proposals for the disposition of such materials should thus be based on a
comprehensive and careful evaluation of options supported by that knowledge, as
well as other relevant factors, including the ability to secure broad public support,
not on an approach that has not proven ineffective over several decades.

Q2. Why is this application being withdrawn before the NRC has completed its safety and
environmental reviews of the Yucca Mountain site?

Answer. As stated previously the Administration has determined that Yucca
Mountain is no longer a workable option. At this point, it no longer makes sense
to expend limited resources on the licensing of the Yucca Mountain repository.

Q3. Do you agree that this decision is in violation of the Nuclear Waste Policy Act?

Answer. No, | do not agree that this decision is in violation of the Nuclear Waste
Policy Act (NWPA), as amended, or any other provision of Federal law. The
Atomic Energy Act gives the Secretary broad authority to carry out the Act's
purposes, including the authority to direct the Government's ““control of the
possession, use, and production of atomic energy and special nuclear material,
whether owned by the Government or others, so directed as to make the
maximum contribution to the common defense and security and the national
welfare." Exercise of this power in connection with the NRC proceeding was not
limited in any relevant way by the NWPA. On the contrary, under the NWPA, the
NRC proceeding as to Yucca must be conducted “in accordance with the laws
applicable to such applications . . . ." NWPA Sec. 114(d), 42 U.S.C. Sec.
10134(d). Those laws include the NRC's regulations governing license
applications, including the provision authorizing withdrawal of applications, 10
C.F.R. Sec. 2.107(a).

Q4. Without Yucca Mountain, what do you plan to do with the DOE-spent fuel and high level
waste accumulating at the Environmental Management Sites at Savannah River and elsewhere?
Do you expect these sites and their surrounding communities to continue to bear the risk of
temporary waste storage?

Answer. DOE spent nuclear fuel and high-level waste will continue to be safely
stored at the Department's sites until an alternative method of meeting the Federal
Government's obligation to dispose of high-level waste and spent nuclear fuel is
identified. The Office of Environmental Management will work with our
stakeholders to assure them we intend to continue our tank waste projects as
planned and in accordance with our compliance agreements, as reflected in the
FY 2011 Budget Request.
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Q5. The Blue Ribbon Commission is directed to review all alternatives for the storage,
processing, and disposal of civilian and defense spent fuel and high level waste. Will the
Commission review Yucca Mountain as an option for permanent disposal? If the Commission
finds geologic storage to be the optimal decision for securing nuclear waste over the long term,
will the Administration renew efforts at Yucca Mountain?

Answer. The Commission will not review Yucca Mountain as an option for
permanent disposal. The Blue Ribbon Commission to focus on alternative
methods of meeting the Federal Government's obligation to dispose of high-level
waste and spent nuclear fuel.

Q6. How do you reconcile the Administration's decision to terminate the Yucca Mountain
Project with their commitment to bringing more clean, reliable nuclear energy on-line? Are you
confident that the nuclear industry will be able to attract investment without a clear solution for
long-term waste storage?

Answer. The Administration remains committed to fulfilling its obligations to
dispose of the Nation's spent nuclear fuel and high-level radioactive waste. | am
confident that the nuclear industry will be able to attract investment and the
decision to terminate the Yucca Mountain repository will have no bearing on the
ability of the industry to attract investment. Spent nuclear fuel is safe in on-site
storage for many decades, and, during that time, I am confident that, working
together, we can devise better solutions for the long-term disposal of spent
nuclear fuel.

Questions submitted by Representative Mario Diaz-Balart

Q1. Secretary Chu, what is the factual basis for seeking to withdraw the application from the
NRC? What new facts do you have or have you considered, as Secretary of Energy, to determine
that you should withdraw the application? Under what statutory authority are you withdrawing
the application? Please provide the citation for the record?

Answer. Scientific and engineering knowledge on issues relevant to disposition of
high-level waste and spent nuclear fuel has advanced over the 20 years since the
Yucca Mountain project was initiated. And, the Administration believes we can
find a better solution that achieves a broader national consensus. That is why we
have convened the Blue Ribbon Commission on America's Nuclear Future; it will
provide advice and make recommendations on alternatives for the storage,
processing and disposal of civilian and defense used nuclear fuel and nuclear
waste. The Commission plans to issue an interim report in 18 months and a final
report within 24 months of its inception.

The Atomic Energy Act (""AEA" or Act) gives the Secretary broad authority to
carry out the Act's purposes, including the authority to direct the Government's
““control of the possession, use, and production of atomic energy and special
nuclear material, whether owned by the Government or others, so directed as to
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make the maximum contribution to the common defense and security and the
national welfare." AEA Sec. 3(c), 42 U.S.C. Sec. 2013(c). Exercise of this power
in connection with the Nuclear Regulatory Commission (NRC) proceeding was
not limited in any relevant way by the Nuclear Waste Policy Act. In fact, the
NWPA is clear that after the Secretary submits the license application for the
Yucca Mountain repository, consideration of that application is to proceed in
accordance with the laws applicable to such applications. NWPA Sec. 114(d), 42
U.S.C. Sec. 10134(d).

These laws include the AEA and the regulations adopted by NRC to implement
the AEA. The regulations permit an applicant to withdraw an application. 10
C.F.R. 2.107.
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- Congress of the Eniteh éta.zn
Bouse of Representatines
Washington, B.E. 20513

May 7, 2009

The Honorable Steven Chu
Secretary

Department of Energy

1000 Independence Avenue, S. W
Washington, D.C. 20585

Dear Secrptary Chu"

o On Anrﬂ 22,2009, you t= t..stzﬁ,.d before the House Commme on Energy and Commerce o
"7 4% connection with its. legislative hearings on the Ameérican Cleait Energy and Secuuty Actof-- -+
©72009. Driring your testimony, you stated that the Administration would support & muclear: tlﬂe m o
© 7. the climate legistation and that the Administration believes that nyiclear power has to bE e e
i ._,“'es’cm.‘ted” and must be part of the fu’cun energy mix in this comt'y

_ Yet you and fhe Admmzstratxon are on record as seekmgio abandon constructlcn Of a
deep-underground repository for the pation’s nuclear waste.at Yucca Mountein, Neévada. Th13
repository, designated by statute to be located at the Yucca Mounitain site and to be the natmn 5

first pezmanent nuclear waste repository, is essential for the revitalization and expansion. O coess 27 5l 5

nuclear power in the United States. And afier over 25 years of scientific and technical- stndy and L
Congressional review, ther;, are no other alternative sites provided for under the law: - :

According to your press spokesperson, you believe “muclear waste storage at Yucca
Mountzin is not an option, period.” At a House Science and Technology Committee hearing in
March, you stated that “conditions changed” with regard to Yucca Mountain and that DOE
independently is seeking a blue-ribbon panel to take a “fresh look™ at nuclear waste and disposal.”
And your opposition has been reinforced by the Administration’s just released FY 2010 Budget,
which states that all Department of Energy (DOE) fundmg for Yucca Mountain developmen.t “has

. been eliminated,” except to allow DOE to respona 1o the Nuclear Regulatory Commission’s (NRC)
techmcal questiops related to its current review of the DOE Yucca Momtam license apphcanon.

.- Turping away from Yucca Mountam may have significant adverse consequences for the
pation and the American taxpayer. For example, the Federal government’s total potential
liability from delays in accepting used fue] and nuclear waste could be significantly higher than
the past estimates of §11 billion if Yucca Mountain is no Jonger an option. The Administration’s
‘position that Yucca Mountain is not an option also raises significant regulatory and legal issues
that may not only adversely affect the hccnsmg and developmnnt of new nuclcar plants but dlso



) N 4 '_ ,_W1th rega;d o the prop; set
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may impact existing operating nuclear planis. The position also raises significant issues for the
U.8. Navy and DOE sites, including for the Hanford, Savannah River, Idaho and other DOE sites

where spent nuclear fuel and/or }ngh-level radioactive waste is currenﬂy bemg stored pending
permanent d1sposa1 :

‘We write to reconcile your testimony in support of “restarting” nuclear power in
comnection with clean energy policy with the Administration’s actions that risk materially <
delaying the expansion of nuclear energy in this nation. In light of current climate policy - T
debates, it is critical that we understand the Administration’s actual plans i in thls Tegard. We '

- would appreciate your providing Iesponscs +to the follomng

1. What is the scientific or techmca] bas13 if eny, for your decision that the proposea Vucca : S
Mountain r=poszt0ry is “not an option™? '

2. How does your declsmn ccmport w1th the Department of Pnergy § (DOE) stamtory
. obhga‘uons under the Nuclear Waste Pohcy Act of 1982 as amended?

- 3. Under What legal authontv would a blue ribbon nanel re—evaluat., options for nuclear
waste d.tsposal be estabhsh 7. - :

1u= nbbon panel

-How would he'paie be estabhshed? B D :
_What would be the process for aDDomtmg persons to serve on the pane},‘?
What would bé the composition of the panel? = "
What would be The scope of its review?

pi e o P.{.f

)

5, énor to your pu‘bhc stateme:nts that Yucta Mountam repbgﬁéry is “not an obﬁon, Was e
any analysis per‘ormed of the potent&al taxpayer Habilities associated with such a
decision? =

6. Please provide &ll documents rela_tin'g o anylegal, technical, or scientific analyses that -
~ formed the basis for your decision to re-evaluate nuclear waste disposél alternatives to
the proposed Yucca Mountain repository, including, but not limited to, evaluations and
recommmdahons that led you to determine that Yucca Mountein was “not an option.”

7. What was ’the process for ma}gng your decision ’fhat Yucca Mountain I@osﬁory 18 “not
‘an option”? Please describe and identify when and with whom you consulted, including, -
‘but not limited to, a description and identification of attendees at any public meetings,
any Administration meetings, and any consultations with States affected by the decision.

8. In reaching your determination that the Yucea Mountain repository is no longer an
option, did you consult with or receive any briefings from the Nuclear Waste Technical
Review Board, DOE laboratory directors or personnel, or any DOE scientists or technical
personnel who performed work on the Yucca Mountain project? Please describe when
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“ and with whom you consulted, mcludmg, but not limited to, 2 descnphon and -
1denhﬁcauon of attendees at any mestings. . .

9. Have you shared your rationale for determining that the Yucca Mountain repos1tory is
“not an option” with the Nuclear Waste Technical Review Board or the Nuclear

chulatory Commission?

10. Have you or yom' staff prepared any analyses of the potential impact that failing to pursus -
the Yucca Mountain repository may have on the construction of new nuclear plants, -
which are essential to providing clean and seliable energy in the future? If so, ple.asv

- provide any such analyses.

11. How do you believe the Adrmmsl:aﬁon 5 decision to scale back the Yucca Mountain
project will affect DOE’s responsibility to develop, construct, and operate repositories for
disposal of spent nuclear fue] and high-level radioactive waste under the Nuclear Waste

Policy Act of 1982, the Nuclear Waste Pohcy Amendments Act of 1987, and the Energy -
Policy Act of 1992‘1’ _ )

- 12.Ha rﬂposﬁory at Yucca Mounfzm is not pursmd, Vk’h&L does the Admnusuaizon propose
‘ fo do with the billions of dollars thai: have been collected from ratepa.yﬂrs for the Nuclear

‘Please. provide the written responses and documents’ rﬂquested by 1o latet than two weeks{:'::f"f.i.:f-:. L

. from the date of: this Jetfer..-We would sespectfull artment - withholds any -
- documents or information in response 1o ‘ .or log. ofthe mthhﬂld s
"~ items be attach'=c1 to the response. The index sho on.'number, g

dusc:np’uon of the withheld item (iricluding date of the rtcm) ‘the nahme of the pnvﬂege or Iegal o o

basxs for the withholding, aod- alegal citation forﬂxs mtbholdmg clzum

"Should you have any guestions please contact M. Peter Spencer of th° Mmonty Energy‘
and Commerce Committee staff at (202) 225-3641, and Ms. Elizabeth Chapel or Mr. Tom
Hammond of the Minority Science and Technology Committes staff at (202) 225-6371. ~

RznlungMembar

Commltten on Energy and Commerce . Committee on Science and Technology -~




..,etter io the Honorable Steven Chn
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Greg Wﬁ’n PR e Pau]C BT T

Ranking Member . : . Ranking Member
Subcommittes on Oversight Subcommittee.on Investigations
and Investigations ' and Oversight ‘

' Commlttee o Energy and Commercc - Commitiee on Science and Technology.

Enclosure

.cc: The Honorable Henry Waxman, Chairman
uomm:lttee on Energy and Commerce '

The Honorable Bart Stupak, Cha:rman

. Subcommittee on Oversight and Invesmgauons ‘
Comxmttee on Energy and Conunurce

s T‘h. Honorable Bart Gordon, Cha:rman
' Comxmttee OB S.,lence and Tecnnolocry :

The I-Iono&able Brad Mﬂler Chauman S .
- Subcommittee: on Investigations- -and Oversig SRS R S
" Committee on Science'and Technology R

et thm i SRS



The Secretary of Energy
Washington, D.C. 20585
Jume 1, 2009

The Honcrable Raluh M. Hall -

Ranking Member :

Committee on Science and Technology
U.S. House of Representatives :
Washington, DC 20513

~ Dear Congressman Hall:

* Thank you for your May 7, 2009, letter regarding Yucca Mountain.

As you note in your Jefter, the Administration is committed to pursuing alternativesto .

) Yucca Mountain. -However, we remain committed to mesting our obligations for

managing and ultimately disposing of spent nuclear fue] and high-level radicactive

- waste.

" Administration’s plans to develop alternatives. I believe that we need to proceed Wlﬂl

% .. the development of alternatives in a delfberate and thorough fashion that takes info -
“account these comnlexmes which include technical, safety, legal, ecnnonnc ‘and
-gther factors

[ I

' ultimately dispose.of spent nuclear fuel and lugh-level radioattive waste from both

+To thatend; the Admm:lstraﬁon interids to convene a.“blue—npbon” panel of -EXPETLS 10,r:

Vour letter raises 2 range of complex guestions about Yucca Mountain and the

evaludte- altemahve approaches for, meehng the Federal responsibility 16 manage and

commercial and defense activities. - This panel will provxde the opportunity for a full
public dialogue on ow best to address this challenging issue and will provxde ‘
recomme-ldzhons that may-form the. basis for working with Congress to revise the -
statrtory frameworke for managmg and chsposmg of spent nuclear fuel and high- 1evel

_radioactive waste.

.As we beg:n fo restart the nuclem industry in the United States, the fime is-right to .' L

reexamine owr options and plans for managing the back end ‘of the fuel cycle.

. Options for storage, recycling, and geclogic disposal of spent nuclear fuel and high-

level radioactive waste all deserve careful consideration, with an eye towards
development of an updated management framework, The Administration looks
forward to ongoing dialogue with members-of Congress, interested stakeholders, and
others as we review options for alternafives to Yucca Mountain in the months ahead. -

Tf you have any questions, pléése comtact me or Ms. Betty. A. Nolan, Senior Advisor,
Office of Congressional and Intergovernmental Affairs, at (202) 586-5450.

Smcerely,

M b

Steven Chu

@ Printad with soy ink on recyclad papar



. BART GORDON, TENNESSEE - -
CHAIRMAN RALPH M. HALL, TEXAS

RANKING MEMBER ,

" U.s. HOUSE OF REPRESEN'TA‘.I'IVES
COMMITTEE ON SCGIENCE AND TECHNOLDGY

SUITE 2220 RAYBURN HOUSE OFFICE BUILDING
' WASHINGTON, DC 20515-6301 _
{202) 225-6375
TTY: (202) 226-4410

hupistience.house.gov:

February 3, 2010

The Honorable Steven Chu - . -
Secretary s o )

"' Departmentof Energy ' R S g

T 1000 Independence Averue, S.W.

W : Washmgton, DC 20585 -

Dear Secretary Chu' B
C . Wewrite 1o you. once agamto seek fmﬂﬁ e:@lanaimn and documemanon Iﬂgardmg the .. -
0 Administration’s decision to abandon the development of fhe Yucca Mountain site as a.
_ muclear waste reposttory. Desplte a neaﬂy $10 billion investment, clear congressmnal
C dx:ecuon and logal obligation, and robust scientific study and oversight, the :
K ' i plained actions ,that could ultlma.tely samﬁce the :

In May 2009, we wrote ‘youto reconcile your staiaménts izi suppdrtfer ‘“.restamng” A
- muclear power with Administration actmns that risk martena_ly delaying the =xpansmn of' T
ik muclear energy inthe United States.H-On- Iune 1,2008. you Tesponded with a brief letter:

© " oting youtr plan to establish 2 biue ribbon commission onmuglear waste storage but--
failing to address any of the issues or questmns that we Ialsei2 ‘

Follow up discussion between Commrttee staff and Deparmmnt staff conﬁnned that you
- consider this letter to be responsive and that the Department does not possess documents
. zelated 16 the decision or our inquiry. Ifthis is indeed true, we find it alarming that your
Depértment made an important decision that could have significant adverse consequences
for the nation and the American taxpayer withowut condricting a comprehenswe analysis.

The Tecent anmouncement of ‘Ehe Blue Ribbon Commmission raises more queshons than it - _—_—
answers, as you have de c]med to comment on-the nature of the commmission’s charter.® . .

! Letter from Reps. Ralph Halli, Joe Barton, Paul Brown, and Grev ‘Walden 1o Secretary Chu, May7, 2009
(copy attached).

: * Letter from Secretary Chu to Reps. Ralph Hall, Joe Barton, Paul Brous, and Grev ‘Walden, June 1,2009
b (copy attached).

- Peter Behr, “The Admintstration pits its own stamn on a possible nuclear revival® ClimatsWire, Energy
and Ezm:ronmen. Publishing, February 2, 2020.




. The Hono able Stephen Chu,
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According to the Departments own timeline, the commission won’t even issue -
recornmendations until near the end of the Administration’s term. This process and
timeline highlights the highly illogical nature of terminating the only existing option .

_ before assessing potential alternative options, and suggests that political decisions have
overridden the need for a systematic and scientific review of all options. Further, the
decision to withdraw the Department’s Nuclear Regulatory Commission’s license
application for Yucca Mountain and its concurrent budget proposal to cancel fimding for
the Office of Civilian Radioactive Waste Management (OCRWM) raises important
questions gbout the legality of these actions with respect to the Nuclea: ‘Waste Policy Act
(NWPA) of 1982.

‘While I was pleased to hear that the Ad:chinistraﬁoﬁ chose to increase the Department’s |

contribution to the loan guarantee program, the uncertainty surrpunding the Blue Ribbon -
. Commission, combined with the Administrafion’s growmgzecord of mixed signals on
other aspects of nuclear energy, raises serious questions ahout the credibility of the =
Adminisiration’s Thetorical support of this nuclear energy. As Secretary of Energy, you
_have an opportunity to set the record straight and work with Congress to ensurethe -
;... resurgence of the:only energy source capable of prowdmg 51gn1ﬁcant quant’aes of
- affordeble, safe, carbon-ﬁ°e elecmcfty . ke s

: Acccrdmgly, We ask ﬂnat you _prov;de all documents responswe to our. May 7 2009 letter; -
: as well as respond 1o the questions Weposed at that time. Addlhonally, pleaseprovide ~ -
;.. an explanation for, and all documents:(see: attachment) related 1o, the establishment.ofihe
. blus ribben commission on muclear waste storage. -Last, please; explainhowthe - e
administration proposal to.cancel fanding for OCRWM is consisterit with its statutoty
obligation to provide for radioactive waste storage under the NWPA. Please provide'
your response by T*“ebruary 16 2010, .

I¥ you or your staff have a.ny questmns or nends additional mfomatxon, please contact
either Mr. Tom Hammond or Mr. Dan Byers with the Science and Technology
Committee mmonty staff at {202) 225-6371.

_ S ' S _ | Stncerely, . o
: REP. RALPHHAIL . REP PAUL BROUN, M.D.
f : . Renking ¢ Member -, Ranking Member
3 Committee on 801ence and Technolovy Subcommittee on Investigations
i ' : : and Oversight

Col . - Committes on Science and Technology




Enclosures

cc:  The Honorable Bért Gordor, Chairman .
: Committee on Science and Technology

The Honorable Brad Miller; Chairman S
Subcommitiee on Investigations and Oversight
Committee on Science and Technology




Congress of the nited States
TRashington, BC 20510

July 6, 2010

Secretary Stephen Chu

U.S. Department of Energy

1000 Independence Avenue, SW
Washington, DC 20585-6002

Dear Secretary Chu:

We write today to request that the Department of Energy immediately halt all actions to
dismantle operations at Yucca Mountain at least until Ive_ga.l action regarding the withdrawal
of the application is resolved by the DC Circuit Court and the Nuclear Regulatory
Commission.

The DC Circuit Court has taken the important step of approving the motion to expedite legal
actions and has combined the cases involving the State of Washington, State of South
Carolina, Aiken County, and Tri-Cities, Washington community leaders. This is a clear
demonstration by the Court that the merits of the-case must be heard and ruled upon prior to
further action by the Department of Energy to.shut down Yucca Mountain.

On June 29, 2010, the Nuclear Regulatory Commission’s Atomic Safety and Licensing
Beard denied the Department’s motionto withdraw ifs license application for Yucca

‘Mountain, a clear statement that the Department does not-have the authority under the

Nuclear Waste Policy Act to unilaterally terminate Yucca Mountain.

In light-of the recent legal and regulatory actions, we are deeply troubled that the Department
continues to move forward with terminating the project regardless of this decision. We are
also concerned that the Department is using 1ts budget proposal in an attempt to justify the
termination of Yucca Mountain.

As you know, the Nuclear Waste Policy Act designated Yucca Mountain as the only
candidate site for the national repository. Congressional intent is clear —Congress has voted
several times to retain Yucca Mountain as the national repository. ‘We are deeply
disappointed that DOE has overstepped its bounds and has ignored congressional intent
without peer review or proper scientific documentation in its actions regarding Yucca
Mountain.



We ask that you recognize the letter and spirit of the law, honor the timeline set by the
court, and halt all efforts to reprogram funds or terminate contracts related to Yucca
Mountain.

Thank you for your consideration and we look forward to your timely response.

Sincerely,
















" safe, secute, and’ responmble use of nuclear energy.

The Secretary of Energy .
Washington, DC 20585

The Honorable Ralph Hall

Ranling Member _

Corhmittee o Science and Technology
U.S. House of Representatives
Washington, D.C. 20515

Dear Congressman Hall:

Thank you for your February 3, 2010, 1e“t<§r regarding the decision to terminate
the Yucca Mountain project and to convene the Blue Ribbom Commssmn 1
. apologize for the dela.y in responding. - z

I?Apa.ncn:l:tg our Nation’s capac1‘ry to generate cleam nuclear energy is crucial to our
~ability to combat climate change enhance energy security, and increase economic
' prospe—ity The Administration is underta.k:mo substantial steps to expand ’me

3

..An 1mpo1'tan+ part. o:t 2 scnmi comnrehenswe ‘and Jong-term domestic nuclear y
-snergy, strategy is a Well-conszdered ;policy f for managing used muclear fiel and
other aspécts of the back end.of the nuclear fue. cycle. We also remain”

- committed to fulfilling the Government’s obligations for spent: nuclear fuel, and-
high-level radioactive waste. The flmds m the Nuclear Waste Fu:ud wﬂl beused
to mest that obhgaﬁon. TR SN i A B S Tt

However, the Adm;mlstrahon b°heves there-are better solutlons to our nsed fuel
and nuclear waste disposal needs that can achieve a broader national consensus
than Yucca Mountain, Sciénce has advanced considerably since the Yucea -
Mountaiz site was chosen 25 years 2go. That is why we have convened the Blue
Ribbon Commission on America’s Nuclear Future (Commission); it willprovide
advice and make recommendations on alternatives for the storage, processing, and
disposal of civilian and defense used nuclear fuel and high-level radioactive’

* waste. The Commission plans to issue an interim report within 18 months, and a
' final report within 24 months of its inception.

President Obama has directed the Commission to consider a broad tange of
technological and policy alternatives, and to analyze the scientific, environmental,
budgetary, economic, financial, and management issues surrounding each
alternative it considers. The Administration looks forward to working closely
with Congress and communities around the country that continue to store used
nuclear fuel and high-level ladloactlve waste. :

@ Printed with soy ink on recycled paper
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In fesponse to your requests for documents, enclosed is.a document that provides .

- the Department’s view on the legality of the decisions to discontimue the operation

of the Office of Civilian Radioactive Waste Management and to reprogram funds
to ensure the ordefly closure of the Yuocca Mountain Project. Additionally, in

" response to your reguest for information regarding the Blne Ribbon Commission,

Thave included the charter and White House press rblease regardmg the y
df*velopmcm of the Blue Ribbon Commlssmn - -

Ifyou have any questions, please contact me or Ms. B tty'A_ Nolaz, SEZ]I.[_O.I“
Advisor, Office of Congressional and Intergovemmemal Affalrs at
(202) 586-5450.

Sincerely, . .-
Chy

< Steven Chn = -

' ! cc The Honorable Bart Gordon :




U.S. Départment of Energy g - ‘ : SRR L -

- Secretary Chu Annmunces «Blue Rlbbon Cammsssmn

.mdLstry U8, 's", e
_ sohmon to managing the Natmn 's use: dnp::‘lea.r fige] and nuclear waste®
In hghi of the Admz.mstratlon § decision nof‘to proc°ed with’ the Yucca WMountsin nucl

'_repository,: President Obama has directed Sacretary Chu tor estabhshhthe Comrnissionio
' comprehenswe revzew of poi}ctes for.managing | the back end, of: the i

" carbon ftrture The. Administration is committed to pmmotmg nuclear 9l

\

e e e .
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" News Meadia Contact(s): . ) - For Immedxate Relsase .

(202) 586-4940
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manag/ng used fuel and nuc/ear waste

.- As part of‘the Cbtirma’ Admuusg:r_ahon 5 commﬂmenf % rgstarting Afhdrca’§ nuclea:
' Stey fotlay dnnotmiced the Tormation oF 4 Blie R_J.b B
Commission on Kmérice’ s Naclear Fuﬁn‘e”to provide recottittandations for developmg ' safe; ”long~term
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“Nuc[ear energy Hrevidss cTean, safe re‘hab“le pow=r andhas i zmportan gxe)
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“As the United States responas io chmate change and ove a azd wﬁh 2l
muclear energy, we also need to work together tofind a responsible long-term stratngy o deal mﬂn the
leftover fuel and nuclear waste,” said Gensral Scowcroft. "Tm L pleased fo be - part of that effort along. with .

‘ Congrﬂssman Hamilton and such an mprcssxw group of scientific and mdustry *xperts o

hitp://www.energy.gov/news/print/8584.htm C LT < ' | 2/17/2010



Department of Energy
- W.as.-himg}on, DC 20885 + 5

Blue Ribbon. Comxmssmn on, Amenca s Nuqlear Future
U.S. Department of Energy |

Advisor-y Lommittee Charter

L Commlttee s Official Desxgnatxon Blue R.IbDOIl Cornmlssmn on Amenca s
Nuclear Future (the Commlssxon)

Vb S . .
sat . L

2 !-&uthorlty The Commxssmn is being estabhshcd in accordance with the
provisions of the Federal Advisory Commiftes Agt (EACA), as amended, 5
U.S.G. App 2, a.nd as:directed by the Eresx ant's, emorandum Tor the Secretary

. of B 'grgy dated January 20,2010; .BLue.Ri iss,mp_,on-A‘meri,cé’s

- “Nuclear Putura This charter establishes the Commission under the authorfcy of

tha U8 Deparim nt of Energy. (DOE)

N SR from nuclear ac’avmes Spec,lﬁcall  the Comrmsswn Wﬂl provlde advyice,

plant ":"dress Lh."Sé':': S

1ssues mciudm:g:_: i

. S e a) J:,valuauon of existing fue] cycle technologes and R&D pro orams. Criteria for
(IR U o “evaluation should include-cost, sa‘fcty, TESOMICE umhzatmn and sustamabﬂlty,
i - o . and the promo’uon of nuc}aar nonprohfcra’clon and comter—‘cerronsm Croa.ls

b) “"Optlons for safe Storage of fused nuclear fuel WhﬂB Imal d.15posmon pafhways )
are selected and d=ployed

'é) Cptxons for pcrmanent d1sposai of used fuel and/or hlgh Jevel nuclear Waste
. imcluding deep geolo gical disposal; :

4 OpthIlS to Tnake legal and GOIDIDCIGIBJ arrangcmems for the management of
used nuclear fuel and nuclear waste in a mafiner that takes tha current and
potential full fuel cycles into ascount;

'€) Options for declslon—makmg proce3>es for manacement and dls_posal that are
flexible, adaptlve and Tesponsive;

1-.

: 1
- £y Optlons 1o ensure that d“GlSlO‘nS on management of nsed nuclear el ancL

nuclear waste are Open “and transparent Wlth Yroad participation;

. @ Prinic with say ink on tetyeied papet



Al F the Commission arid subconimittes
ttend 21l Comimssion dnd siibcommitiee
meetings, adjourn any meeting when the DFO determinies adjourtirent to be in
the public interest. Subcommittee Hitootors who are full-timé Department of
Energy.cmployess, as appointed by the DFO, may serve as DFOs for

.....

" @RO). The DED willappgove drcall

- mestings, approve, all meeting agendas,

Al 2 P ¥ o

subcommitiee meetings. . . )

9. Estimated Number and Frequency, of Meetings. The Commission is expected .

16 meet as frequently as needed anda‘ppx‘rolvegl"by the DFO, but not less than twice
2 year. . '

'I‘he)ComImssx'enWLH hold gpen meeﬁngg uriless the Secretary ‘of Brergy, or his

. RS N P N . P A Coe . S a il
.. designes, detormines that £ mesting.or e portion of a meeting may be olosed fo the

pibiis a5 permiisd by lsfy. (nierosted persons may atiénd meetinge 8F énd fle
_ comments with, the Commission, aitiﬁthtrfﬁrﬁe'cdhéﬁaints .and Comimission
procedures, may gippea'r»before the Compmission. - I . ri :
_ Members of the Commission.serve withdut cempengation. However, cach

" appointed non-Rederal tefiber i WEoimbirsed for per dien abid Vel L
expenses incurred while attending Co'mmissionm,esﬁng;'in accordance with the ..
Federal Travel Regnlations: - . PRI , S C

ject to Biennial review and. ;.. e

.10, Diiraticn and Termiinstion; The, Comr
. will termiziafe 24:months from the date-of ential merhorandum. - 1
| aissussed above, unless, priorto thattime, the.charter ié.x:,eﬁx_:w_édiﬁeiic;qd‘r’ﬁance i

* with Section 14 of the FACA. .. F A

Ry

Lol o T 11 Miembership and Designation. Commission members shall be experts mtheir;- . . .
& e . . o qespective fieldsand appointed as.special Government employees based on their, ..
; - E *. Ynowledge and expertise of the topics expected to be addressed by the .
o Commission, or representatives of entifies including, among others, research

facilifies, academiic and policy-centered institutions, industry, labor organizations,
- epvironmental organizations, and others, should the Commission’s task fequire

such representation. Members shall be appointed by the Secretary of Energy. .

The approximate number of Cémmission hembets wilkbe 15 persons. The Chair .
' or Co-Chairs shall be appointed by the Secretary of Energy. ‘ o

12. Subcommittees.

SO a) To facilitate ﬁm;tiorﬁng of the Commiission, both étanding and ad hoc
 subcornmittees may be formed. h ‘
b) The objectives of thé subcommittees are to mndertake fact—ﬁﬁding and analysis

on specific topics and to provide appropriate information and
. recomnmendations 10 the Commission. '




.+ pperation of the. Offfice of Civilian Radioactiye Waste ‘Management (“BCRWM) 2nd Teprogam:

ol fo ensure the orderly clogireof the Yueca Moumitsin Projéct.. We &re senstiiveto
. you raised and appreciste the opporturiity, 10 set forth dur malysis. il

L The Disconfinnation znd Corsolidation of OCRWM .

Department of Energy
Washington, DC 20585

 Aprl 12,2010

The Honozable Rodney P. Fraﬁﬁghuy'ssn

Ranking Member- : : -
Subcommittee on Energy and Water Developmert-.
Committee on Appropristions :
11.5: House of Representatives . - '

Washington, DE 20515°

 Deax Congressman Frefinghuysen: -~

. To ;nw.. re thaItbchpﬁImﬁuthEnargyﬁﬂy adifresses fhe legal comeerns you raised during e RIS
- March 24" @:aﬁng.‘of the Subcommlttsa oo Energy and ‘Water Developmert, Secretary Chu has:
.asked me 10 'pmviz'iﬂ‘a.ygil.with om views on ibs legality of fbe recent decisions to discontinue

: the issues

3]

~ . At the March 24 hearing, you axprr:ssed CODCEn ﬂ:ai‘ the Dcparh:m:ni 'IDJ gilt nof have StEmtory '

' athority 1o discontinne operation of OCRWL‘I Yo also Were concerned fhat the p’mposed L

discontinnation might violate both Section 302 of the 2010 Fnergy zpd Water Development and

" Related Agenciss Appropriations Act (FY2010 EWD™)' and § 4604-of the Atomic Energy
Defense Act” - : " ST |

A The Department Has Authority o Discontinue Operation aT'bC'RW

We agres completely with your observation at the hearing that the Dcpartmcﬁf “hals] to hitve

soms statatory authority” in omder disconfinne operation of OCRWM. We believe that the
Department of Energy Organization Act provides $hat aifhorty since it grants the Secretary of
Energy broad discrefion “to establish, alteT, consolidate or disconfioue such orgamization] umits

- or components within the Departmert 25 he may deem 1o be DeCcessATY and a:;gpmpriaie.”

See 42 TLB.C. § 7253(2). The Secretary’s discretion does “not extend to the apolifion of .. '

" prgamizafionsl wmits o componenis established by” the Organization Act? But, zs you noted,

. DCRWM wes 1ot established by the Orgapiza‘don Act. Rafher, it was established by the Woclesr: |

L pgb.L.Mo. 111-85 (2009 . o : Co

2 5 US.C. § 2704; formetly §3161 afthe ‘Nafional Defense Aufhorization At for Fiscal Year 1993, Pub. L.
"Np. 102-484 (1992). : ~ ' o

I (cophasis dded).




. Waste Policy Act of 1982 NWPA™). - Accordingly,

" rom discontimuing OCRWM operations.

. of Bnergy - - mder section 3161 of )
Joo3.» FY1998 EWD, § 303. Bofithe oot i the logislative history uf e FY 1995 EWD

Depertment of Boergy
.. Nations| Dofénse A ot for E
coldmdownsmngofﬂ::Dspamcnt’sd:I::ss production

190, &t 126 (i_997)"cfrhc~cammme‘f. s'besn Fnform

. wiich are not

fhe Secretary has the authority td “alter,..' .
consolidate o discontinue” OCRWM a5 he desms “DECESSETY and sppropriate.” . ‘

B, The Proposed Discontinuation Does ot Violate Sécfign? 02.
You also ;:xpreésed concern that Section 302 of the FY2010 EWD migh‘t.prohibit the Deparfment ..
Section 302(3)-provides that “/njone of the fumds

appropraed by this Act may be nsed. . . [iz] develop Of implement & worldoree restructmng

plan that cOVETs employees of the Department of Energy.”

s e of Siction 302(3) dates Back 1o 2 1998 Ensrey #nd Water Development

. Appropuations Act (“FY1998 EWD 5 swhiich prohibitsd the use of appropriated

% e . to ..
=develop OF implement & WOTKIOTLE restructuring plen that cOVETE employess O the Departmert

o

fie Nafional Defense Amthorization Act 10T Fiscal Year

make clesr +hit Hhe “wotkdoree restri rrrmg plan” provision Was iofended oply 0 prohibit the . -
From extending to facieral'empltryags benefits provided by § 3161 offlE,
horzation Act for Fiscal Year 1593, to, coriraciors affected by ‘the post
Hon cormplex. See HR, Rﬁp}io

coretary of Energy that i

2T

b :
gl cxte o provisions o0 T o employess at Depeitd
of Energy stes. This would provide tp Department of Energy émﬁloyées\ad&iﬂdnal ‘bcg';ﬁﬁ
available to auy ofher Poersl camployess. THis wes pever e imtet offhie -
logislafion. Fodepel employess 472 coverod by a e of a¥7s WD confrol epioyes
bepefitsand P GtEctons d.zmgthedamz;mg of : : e
ias been retained in successive Fnergy and Waier
FY1998 - including the FY2010 EWD. . '

: provisions arid consolidated -
a 1an” provisionin its cuirrent form. THIS reorganization, DOWSVEL, - )

The 2009 Ommoibus: pprcpﬁﬂﬁcms Actf r&-numbered the stam‘cnry
fhe “woridoree restructufing P

-did pot change the meening of that long—standing'pmﬁsiun_ To the conirary, the phrase
‘“Woéqumc'réstﬁnbiﬁng-ﬁlén” as carried forward to the FY2010 EWD isaterm of art thet

carmot propery bemderstood oitsde its original Tinkage t0.§ 3161 fpdesd, the House Report

accompanying the- 2009 -Omxi&us_ﬁ;pprop;iaﬁmé At states that the Act “probibTe theuse of °
funds for workforce ‘restrocturing. . - mder section 3161 of Pyblic Law ! 748477 Likewise, the
House Report on the FY2010.EWD states (uhder the ifle “Section 3 161 Assistance”) that .
“Jgjection 302 prokibits +the use of fuinds for-workiorce rcsi;:ucmﬁng. _ynder section 4604 of the

Atomic Energy Defense Act 8

Sec 4z USC.§ 10224, Nothing i e NWPA

e
4 goecifically, GCRWM wes ectsblished by § 304 ofthe NWPA
'¢ guthority under e

mendates that OCR WM must operats in porpersity of indtcites fnat the Becretary
Organization Act was repealed. " )
pub: L. No. 105-6Z (1997). :

pub. L. No. 111-8 @009). .
' 110-521, =t 171 (2008) (empbasis arlded).

HR Rep. No. 111-203, 8195 (20093 (smmpbesis added).
)

W o O W
24
Il
§
b
[+]



o At’d:\f: fxcaring',l jtcu ancd ﬂ:&ss“ongmalhnks”bslwean Sac__lﬁp;fz 302 and Section 3 163{; ami - ,

1t is ther=fore clear that the phrase “worlkioree restracturing plan” 28 employed in Section 303 of
‘e Y1598 EWD and carried forward to Section 300 of the FY2010 EWD is & term of art |
 effectively prohibiting the Department from extending 1o ifs termimated employess (as ppposed

+p comtractors) § 3161 bensfits. Were it otherwise, this provision would prohibit the Dcpzrtmaﬁt
from undertaking a0Y reorganization — 0o matter how minpr — that led fo the terrpination of &Y
sdentifiable group of employees. Ttis sirmply not credible that, for the past dozen years, the
Departrognt has been prokibited from elirmimating any office of terminating any single group of
employees. Simpl¥ puk, Section 302 was.drafied fo preserve 2 long-standing, bt specific, .
Tirnitation of Depamcntél'alrthrrty fhat is not applicable here. - ' T

Fupdamental principles of statutory constroiction also buttress fhis understanding of Section 302,
Were Section 302 r=ad fo pmhibit;ﬂm elimmination of any office it wold, implicitly, = jzal the '
Secretary’ s.clear & Tty unier ﬂ:\e.Organizaiion Act to “discontimue . . . organizational unite.”.
Bt “[ijt is. - . & caxdingl principle of stafufory constraction that repeals by implication are ot « . o
Frvored.” United Staies v, Untted Continenital Tuna Corp., 425.1.8. 164, 168 (1976). See dso. . ..
Temessee Valley Authoriry v, L 437 U5, 153, 190 (1978). As the Supreme Comtsaid, 7. i ol

2 this cardinal rule* means fhatin thie sbsence of s0me ZEarmative showing of an infeption 0 -
. repeal, fhe only perissible Jnstification for atepeal by irplication is when the carlier and later
i staru.cs ae jrreconcilzble.” I : Hara, of cotirss; the statmies 2o entirely reconcilable;  Moreover,

e Smremne Gourt has pipted it ‘b policy [geinst repes by implication] applies witb-gven
. greater force'when the claimed Tep restssolély oh'En Approﬁﬁaﬁqﬁs*}ii:ti" Id.: :

. The Proposed chaﬂmuaﬂanDoesNot Viplate Sectiani-_‘%‘j 61..:'.::' R _'

ke whether the discontinnafion of OCR WM may “zrinally Vinlat[e] section 31617 Wezagree .

- fhat §§ 302 znd 3161 are inexiricably inked. “But we aze confident that pothing ™ Section 3161

. probibits the proposed disconﬁnﬁzﬁon‘a.f:DCR'W operations.

. Section’3 161, now codified &t 5pTI.S.C. § 2704, is titled “Department of Energy deferse muclear -

facilifies workforce restructuring plnm”g smd provides that “[u}pon detertmination that 2 changein.

+the workforce at a-defense onclear farility is necessary, the Secretary of Eﬁcrgy shall develop 2 -

" plan for restructiring the workioree of [that] Tacility” aecording to cerain prescribed coferda In
parficular, the statute provides that, “[jn preparing the plen.. . . the Secretary shall be grided by

" Jcertain] objectives,” including “to imioize social and ecopomic impacts;” 10 provide ©
“preference in [firtore) hiving” to “[gjmoployees Whose employment . . 18 terminated;” and to
provide these employsss with “relocation assistznce” and “retraining, education, and

. rezmployment assistence.”””

Thus, Section 3161 prescribes certain benefits for “[¢Jmployees whose eroployment in poesitions
at [Department of Energy defense suclear] facilities is termipated.”. 14 81 §2704(0)2). '
Regardless whether the Yuoca Mountain faciity isa “Department of EpeIgy defense nuclear
facility” under 50 U.8.C. § 2704(8), Section 2704 probibits neither the employees’ termipation

nor the reurgamzaﬁonthai-nauassﬁai;cs it Tothe contrary, the stEfe fimetions 25 & guide for

*  Emphesis added. coen
1 g, 50 US.C. §2704() :



reorganization, 1660 izing “that = change in the workforee at 2 defense muclear facility” will at
times be “necessary.” 12 &t § 2704(&).” : Ce : -

i " The Regr&mmming of Agprqgr’xated Funris

At the hearing, you 850 expressed CONCETR ot fhe Department’s plan 0 TEPIOETAR :

approximately £115,000,000 of prior appropiations balances for use in e orderly closure of the

~ Yucca Wountain Project AS the Secretary ceaffirmed gt the heafmg, the Department is )
committed to-keeping the Subcommittes apprised of reprogramming actions and, in this cese, it

 provided writtsn acfice of its intent fo Teprogran n a February 17,2010 letter 10 Chafrman
Visclosky. The Secrefzry tas also indicated his imtent 10 confer with you-further about this
reprogranning decision. SRR DR o -

. As & legal malies, thongh, fhe Department 1S fhg Tight o reprogre fimds. The Supreme Court

" hmg stated that the murfhority 1o TEpTOETATL frmids 15 imphet th g lmp Sum appropration; See

~ Lincolny. Vigil, 508 TS, 182, 192 (1993). Asthe Oom‘tsmd,“ : the very poitof 2 lgmpswm.

- appropriation is 15 give an agency the capacity, toadzpt o changing’ circumstances and mestits

“ ptengly. résponsibilifiss frrwhst it.sess 25 the miost effectrve ordesible wey.”, o

As noted in st February 17° |etter the Departmentis EXEICISDE. ; oni‘yto repEbEmEn R

' tptal of‘appmxjmzicly %1 15,009'!{_)09 for ;qu_wﬁ::‘ﬁnthc R.@Dsiﬁ‘isry?mgram comitrd] poimt and the,

. Progra; Direction control point 1 YwMomtamProjﬁﬁandeT&mOﬁwﬁmm on e

- {;ac:«;z_ﬁttamambiﬁﬂm Poclear- Waste DIsp osdm@Dﬁﬁnss_Nuﬁj§£Wgﬁ"m' isposal T
Zppropilaions- Thus, the fiods repro tnell wﬂlbsuscdwnslstﬁnﬂsf With'ﬁtisﬁmg@ PUTPOSE, -

2 for wetich they were appropriste. 5oz FROTOEWD. R T

The Tepartment s mindful thet the coriference report accomipanytng the F¥201 0 EWD included
Ca ssc‘uontrﬂcd “chrog:ammingRaquirefn:m.” See FLR. Conf Rep. No. 111278, 8"

1,02 (2009). .'Ifl;sf'secﬁonrcq‘u::ﬁ‘thai the Departmert clbmit 2 “reprogramming . . . 0 the
Housesnd Scrate Commitiess oo Appropriations for consideration before any implementation of
1 rcurganizafion'pfoposal ~which inchudes moving previons approprations between apprgpﬂaﬁ'on B
accounts.™ It further roquests that the Department srforen the Committees promptly and fully

when 2 change In Progrem execufion and funding i§ required during the fscal year.”

February 17‘{1 letter. It certzinly intended to do'so. We Tepret any lgpses that may have occrrred,
in commuumicaion between. tbe Department and Yo Committes, end assure you of the :
Depertment’s iptent to keep the Hines of commumicafion Open goirig forward-

" ge Lefieve the Depdrtment asted in Bccomlanse with fhe spirit of s provision throughIs

1 Hers, the stwts racks § 447 uf fe Organization AL which, zs noted, mufhorizes the Secretary “m establish,
alter, comsolidate of discontinue such organizationel qmits or components +within the Department &S be Tozy
de=m fo bt NECSESETY and sppropriste.” 42 US.C. § 253 : :

2 The Department s consisterntly affiomed that it fully int=ods © et its obligations o t=ke possession and:

dispose ofhe pation's spent nuclear fue) ghd high leve] Tadivactive weste.

&



Asthe Secretary affrmed in His March 26, 2010 letter 1o Chairman Visclosky, ﬂlbDBpaﬂIDBnt
takes very seriously the responsibilities and prerogatives of the Appropriziions Coromitize and” -
the obligations of fhe Departrment under the 12w, ‘Weare confident that our actions with respect
ip the disconfipuation of OCRWM operations and the reprogramming of gppropriated funds are
“entirely legal. “Nevertheless, we are available to discuss &Ly further CODCEITS YOU OT FOUT gtaff
may have zand 1 arn’ personally available tp discnss legal concems at any fme. "
“The Department looks forward b wWorking with your office toward the development of safe,
secime, and. workable plans for the long term storage of Americe’s spent miclear fuel end high
. level radicactive waste materials. - ‘ : g

. Sincerely,

o ‘%ﬁ AR
Seow Haeme

S ScoﬁBlakeHaa;ﬁS-
e G‘E].JE:rElCDfLm.SEI

The Honorable Pater VlSclosky,Ch .'Elinn"z::z' »
Vice Chafrman .







BART GORDON, TENNESSEE RALPH M, HALL, TEXAS
' CHAIRMAN RANKING MEMBER

~ U.S. HOUSE OF REPRESENTATIVES
COMMITTEE ON SCIENCE AND TECHNOLOGY

éUiTE 2321 RAYBURN HOUSE OFFICE BUILDING
WASHINGTON, DC 205156301
(202} 2266375

hizpyiscience.house.gov

July 20, 2010

The Honorable Steven Chu
Secretary

Department of Energy '
1000 Independence Avenue, S.W.

" Washington, DC 20585

- Dear Secretary Chu:

i

We write to you once again to seek further explahation and documenfation regarding the

Administration’s decision to abandon the development of the Yucca Mountain site as &

nuclear waste repository. Despite a nearly $10 billion investment, clear congressional
direction and legal obligation, and robust scientific study and oversight, the

Administration continues to take unexplained actions that could ultimately sacrifice the
project.

~ InMay 2009 and February 2010 we wrote you to reconcile your staternents in support for

“restarting” nuclear power with Administration actions that risk materially delaying the
expansion of nuclear energy in the United States.'* On June 1, 2009 and July 7,2010 you
responded with brief letters noting your plan to establish a blue ribbon commssmn on
nuclear waste storage but fa:lmcr to provide the I°questec1 records>

Follow up discussion between Committee staff and Department staff confirmed that you
consider the June 1, 2000 letter to be responsive and that the Department does not possess
documents related to the decision or our inquiry. If this is indeed true, we find it -
alarming that your Department made an important decision that could have significant

adverse consequences for the nation and the Amenca:u taxpayer without conducting a
comprehenmve analysis. :

1

The Nuclear Regulatory Commission’s (NRC) recent Tuling that the Department of -
Energy lacked the authority to withdraw its application for Yucca Mountain further
reinforces the need for Congress to review the circumstances surrounding this decision.

! Letter from Reps, Ralph Hall, Joe Barton, Paul Broun, and Greg Walden to Secretary Chu, May 7, 2009
(copy attached).

% L etter from Reps, Ralph Hall, and Pau! Broun to Secretary Chu, February 3, 2010 (copy attached).

3 Letter from Secretary Chuito Reps. Ralph Hall, Joe Barton, Paul Broun, and Greg Walden, June 1, 2009; -

" and Letter from Secretary Chu to Reps. Ralph Hall and Paul Broun, July 7, 2010 (copy atiached).



The Honorable Chu
July 20, 2010
Page two

In their decision, the NRC s Atomic Safety and Llcensmg Board A.dmlmstraﬁve Judges
stated that:

[Ulnder the NWPA [Nuclear Waste Policy Act] ultimately authority to make a siting °
decision is not committed to the alscretmn of either the Becretan' of Energy or the
Presment but instead rests with Congress:*

Furthermore, they went on to reference Congressmnal intent by citing the debate '
surroundmg S. 6476 which stated

A Yicense application will be submitted by the Department of Energy for Yucce Mountain

“and over the next several years, the Nuclear Regulatory Commission will go through all
the scientific and environmental data and look at the désign of the repository to make
sure that it can meet envuonmental and safaty standa:ds This will be done by scientists
and techynical experts. [emphasxs added] o

Ina speech before the National Academles of Sclence the Premdent stated “] want to be

- sure that facts are driving scientific decisions — and not the other way around.”®
" Similarly, when s1cmm1= g the new Execuuve Order recardmg stem cell research, the
" President stated:

We base our pubhc policies on the soumdest science; thét we appoint scientific advisors
based on their credentials and experience, not their pohtms or idsclogy; end that we are
open and honest wﬁ:n the American people about the. scignce behmd our decisions,”.

To date the Department of Energy has not prowded any scientific or techmcal

' justificafion for determining that Yucca Mountain “is pota workable option,” arguing
* that the decision is, in fact, a “matter of policy.

»8 We have serious concerns that a

decision of this magnitude was'made without proper authority and without any semblance

“of scientific or techmcal rev1eW

.Accordingly, we once again ask thai you provide all records responsive to the May 7,
. '2009, and February 3, 2010 letters. ‘Additionally, we request that you provide the

following records as defined in the attachment, for the penod of July 1, 2008 to the
present

““NRC ASLB, Memorandum and Crder, Docket No, 6::-001 ASLBP No. 09- 892-1-EW—CAB04 {(June 29,

2010)

* Tbid.

8 Remarks by the President at the National Academy of Sciences A:nnual Meeting, April 27, 2009.

? Remarks by President Barack Obama — As Prepared for Delivery, Signing of Stem Cell Executwe Order
and Scientific Integrity Presidential Memorandum, March 9, 2009,

¥ NRC ASLB, U.S. Dep’t of Energy Motion to Wlthdra:w Docket No. 63-001 ASLBP No. 09 892-HLW-
CABO4 (Marcha 2010) .

3

-
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1.) All records related to the Department’s Motion to Withdraw its pending licensing .
application with prejudice for & permanent geologic reposftory at Yucca
Mountain, Nevada; N

2.) All records related to any decision to terminate, reduce or limit funding for the
Yucca Mountain project.

3.) All records related to the discontinuation or altering of standard momtormcr and
data collection at the site. "

4.) All records related to the Department’s policies and procedures Ielatmg to

preserving and archiving documents related to the Yueca Mountain Repos1tory
Llc:.,ns‘= Apphcatlon,

Please deliver two sets of copies to 394 Ford House Office Building. As part of thls ’
request was initially made well over a year ago, I would apprecidte your response no later '
than July 30, 2010. I youhave any questions or needs additional information, please

* Contact ejither Mr. Tom Hammond or Mr. Dan Byers with the. Science. and Techmology -
Committes minority staff at (202) 225-6371, or M. Andy Zach with the Select

Committee on Energy Independence and Global Warmmg ‘minority staff at (202) 225-‘
o0110.

REP, RALPH HALL \RE)

Ranking Member : : Ra.nlcmg Member :

Committee on Sclenee and Technology Select Committee on Energy Independence :
and Global Warmmg

' Sincerely,

CDM{C/%M—-m_\

. REP. PAUL BROUN, M.D.
Renking Member _
Subcormmittee on Investigations
and Oversight :
Commitiee on 801ence and Teuhnolocry




_ -Attachment

Enclosures

ce: Th= Honorable Bart Gordon, Cha.u'man
‘ Committee on Science and Technology

The Honorable Brad Miller, Chairman ,
Subcommittee on Investlgamons and Oversight
. Committee on Science and Technology :

I‘he Honorable Edward Markey, Chairman . .
Select Committes on Energy Independence
and Global Warming I



Department of Energy
Washington, DC 20585

July 23, 2010

The Honorable F. James Sensenbrenner

Ranking Member

Select Committee on Energy Independence
‘And Global Warming

Washington, DC 20515

Dear Congressman Sensenbrenner:

The Department is in 1ecelpt of your July 20, 201 0 letter 1equest1ng documents related to
. Yucca Mountain. :

We are in the process of collecting responsive documents and will soon begm to review
them. We will arrange with your staff to make documents available over the next few
weeks.

If you have any questions, please call me at (202) 586-5450.

Sincerely,

V) o9

Je
Assistant Secretary for Congressional
and Intergovernmental Affairs

Printed with soy ink on recyeled paper




Department of Energy
Washington, DC 20585

August 3,2010

The Honorable Ralph Hall
U.S. House of Representatives
Washington, DC 20515

Dear Congressman Hall:

. 1 sincerely apologize for the delay -- but I wanted to respond to your letter of July 6, 2010 to _
Secretary Chu suggesting that, in light of the decision of the NRC’s Atomic Safety and Licensing
Board, the Department cease its efforts to wind down the project to build a permanent repository

for high-level waste and spent nuclear fuel at Yucca Mountain. We believe that it is both lawful
and, given the circumstances, wise to continue our efforts to bring the Yucca Mountain project to
a responsible close. ‘

First, despite the contrary rulmg of the Board, we believe the Department has authority under the
Atomic Energy Act and the Nuclear Waste Policy Act to withdraw the license application for
Yucca Mountain that is pending before the Nuclear Regulatory Commission. As you know, the
Board's decision is just the first step in the decisional process. Indeed, the day after the Board’s
ruhng, the NRC issued an Order requesting briefing on an expedited basis as to whether it should
review, and affirm or reverse, the Board's decision. The Department has since filed a brief
urging the NRC to review and reverse the Board’s ruling. As the Department explained in that.
filing, we believe the Board’s denial of DOE’s motion to withdraw the application was the result
of significant misunderstandings as to applicable legal principles. :

Second, the 'Department also continues to believe that a responsible and orderly winding down of
the Yucca project is in the public interest. By proceeding with that process now, the Department
is able to ensure that relevant documents and scientific knowledge are preserved and that actions
are taken to minimize harm to affected employees.

Finally, it is worth notmg that the State of Washington had asked the United States Court of
- Appeals for the D.C. Circuit to enjoin the ongoing efforts to bring the Yucca Mountain proj ject to
an orderly close. After the Department explained that its actions are not irreversible, the court
rejected that request since Washington had not shown that the Department’ s actions created
irreparable injury. -

If you have any further questions, please feel free to contact me directly.
Sincerely,

Sea foerts

Scott Blake Hatris
General Counsel

@ Printed with soy ink on recycled paper



UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D.C. 20555-0001

CHAIRMAN

October 27, 2010

The Honorable Ralph M. Hall
Ranking Member, Science and Technology
Commitiee

United States House-of Representahves
Washington, D.C. 20515

Dear Congressman'Hall -~~~ T

This letter is in response to your letter of October 13, 2010, in which you expressed
concerns about reports regarding the U.S. Nuclear Regulatory Commission's (NRC’s) review of
the U.S. Depariment of Energy license application seeking to construct a geologic repository at-

Yucca Mountain, Nevada. You also requested answers {o six questions. My responses to
those questions are enclosed. .

As detailed in my enclosed responses, | want to assure you that the approach the NRC
is following is consistent with the terms of the Continuing Resolution; the Commission’s Fiscal .- '
) Year 2011 budget request, the general principles of appropriations law, and past NRC practice.

| apprecnate your interest in our high-level waste program and will keep you informed.of
NRC activities in this regard, and would be happy to meet with you to d|scuss this matter further.

| : Smcerely,

Gregory B. Jaczko

Enclosure: :
Responses to Questions -




Responses to Questions

QUESTION 1. On what legal authority are you grounding your decision to terminate
' review of the license apphca’uon based on a budget request, rather than
existing law?
ANSWER.

Neither the text of the Fiscal Year (FY) 2010 Energy and Water Development and Related

~ Agencies Appropriations Act and its underlying committee reports, nor the Fiscal Year 2011

Continuing Resolution provide the Commission with express direction on how it is to expend its
appropriations from the Nuclear Waste Fund for Yucca Mountain activities. In the absence of
an express direction, the approach the NRC is following is consistent with the terms of the
Continuing Resolution, the Commission’s Fiscal Year 2011 budget request, the general
principles of appropriations law, and past U.S. Nuclear Regutatory Commission (NRC) practice.
The Commission daclined to revisit this decision in voting eariier this month.

Asyou know, in FY 2010, the NRC requested $58 miliion for its High-Level Waste (HLW)
program, but Congress only appropriated $29 million. The NRC requested an appropriation of
$10 million for the HLW program in FY 2011, or about a third of:the FY 2010 appropriation.
Both the Senate Appropriations Committee and the Energy and Water Development
subcommittee of the House. Appropna’uons Committee approved that sum for FY 2011. <

Under these circumstances, the path that the NRC is following is consistent with NRC's
obligation to spend funds prudently .under a Continuing Resolution pending final budget action
by the Congress. See Section 110 of Pub. L. 111-242 124 Stat. 2607 (Sept 30, 2010); OMB

Circular No. A-11, §123.2 (2010).

QUESTION 2. What spemﬂc actions have been taken or will be taken to terminate

review of the license application, including all actions related to NRC staff
review of the application? :

ANSWER.

Pursuant to the guidance issued by the Executive Director of Operations and the Chief Financial

Officer, staff is beginning an orderly closure of the program. No specnr ¢ actions have yet been
taken to terminate the program. Rather the first step of this process is to preserve the staff's
work products, and complete and implement a detailed and comprehensive plan for this effort.-
The entire process is expected to take at least a'year and include documenting the staff's
review and other knowledge concerning the program by means such as comprehensive
technical reports and videotaped interviews of technical staff.

QUESTION 3. How does halting NRC review of the license application mﬂuence the
pending appeal of ASLB’s ruhng’? :

. ANSWER.

The staff is following established Commission policy to begin to close out the HLW program.
These actions are separate from our hearing process and any decision the Commission may -
make to review the Atomic Safety and Licensing Board’s (ASLB’s) ruling and decide whether to
uphold or reverse their decision concerning the formal status of the U.S. Department of
Energy's (DOE's) application.

Enclosure
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QUESTION 4. How will your decision xmpact future legal challenges to DOE’s motion 1o
' - withdraw?

ANSWER.

Currently the United States Court of Appeals for the District of Columbia has held related
proceedings in abeyance pending NRC action. /n re-Aiken County, No. 10-1050 (and
consolidated cases)(D.C. Cir.). I am not in a position to speculate on how this court or any
future court will respond to NRC's actions.

QUESTION 5. " How are you ensuring that NRC is prepared io resume consideration of
the license application if the commission and courts uphold ASLB's
decision?

ANSWER,

The staff is beginning to transition to close out for the reasons outlined above. By fhor’o'ughly
documenting the staff's technical review and preserving it as appropriate for publication and
public use, the agency will be able to respond to direction from the Congress or the courts.

QUEST!ON B. What communication specifically fe!atmg to this decision have you had

with the offices .of Secretary of Energy Chu, Senate Majority Leader Reid,
or the White MHouse. ,

ANSWER.

Consistent with my role as Chairman of an independent regulatory commission, members of my
staff and | informed the White House and a select number of Members of the Congress,
including NRC's authorizers and appropriators as well as Senator Reid, on a bipartisan basis, of
the budgetary decision to begin to transition to close out of NRC's HLW activities. Neither |, nor

anyone on my staff, had communication with the U.S. Department of Energy regarding this
decision. B



RALPH M. HALL, TEXAS EDDI= BERNICE JOHNSON, TEXAS
CHAIRMAN ) RANKING MEMBER )

U.S. HOUSE OF REPRESENTATIVES ,
COMMITTEE ON SCIENCE, SPACE, AND TECHNOLOGY

2327 RAYBURN HOUSE OFFICE BUILDING
WASHINGTON, DC 20515-6301
(202) 225-6371

www.science.house.gov

February 14, 2011

The Honorable Steven Chu
‘Secretary

Department of Energy

1000 Independence Avenue, S.W.

Washington, DC 205385

Dear Mr. Secretary:

Please provide all documents referenced in the attached correspondence. It is my understanding
that previous responses from the Department were limited to those documents releasable under

the Freedom of Information Act (FOIA) As you know, FOIA does not provide authority to
w1thhold mforma’uon from Conoress

Please provide these documents immediately, as they would have been collected pursuant to the
previous request. If you have any questions, please contact Mr. Tom Hammond, Staff Director,

+ Subcommittee on Investigations and Oversight, Committee on Sclence Space and Technology
at (202) 225-6371, '

Sincerely,

' Rep. Paul Broun, M.D.
Chairman

Subcommittee on Inveétigations
and Oversight

Attachment

cc: Rep. Ralph Hall, Chairman
Committee on Science,.Space
and Technology

Rep. Eddie Bernice Johnson

Ranking Member

Committee on Science, Space,
and Technology

15 U.5.C. §552(d)



Rep. Andy Harris -

Chairman :

Subcommittee on Energy -
and Environment. '

Rep. Donna Edwards

Ranking Member

Subcommittee on Investigations
and Oversight



Department of Energy
Washington, DC 20585

February 28, 2011

The Honorable Paul Broun, M.D.
Chairman, Subcommittee on

Investigations and Oversight
Committee on Science, Space and Technology
U.S. House of Representatives '
Washington, D.C. 20515

Dear Mr. Chairman:

Secretary Chu has asked me to respond to your February 14, 2011, letter requesting documents
related to Yucca Mountain that were withheld when the Department responded to document

requests made last year by individual Members of the Committees on Science, Space and

Technology and Energy and Commerce.

Although we previously collected documents relating to requests by individual members of
Congress, we did not evaluate those documents pursuant to the different standards traditionally
used in evaluating requests by jurisdictional committees of the Congress. Nor did-we attempt to
identify deliberative documents relating to pending litigation and documents in which other
agencies, such as the Department of Justice, have an interest and that may require consultation
within the Executive Branch before production. ' ' ‘

‘We have, however, already begun to review these previously collected documents and it is our
goal to provide all the information we are in a position to provide as promptly as possible. We
anticipate providing the documents to the Subcommittee on a rolling basis over the next few

.weeks. Indeed, with this letter, we are providing the first set of documents in response to your

February 14th request.

_ If you have any questions, please feel free to contact me at (202) 586-5281.

Smcerely,

=S “#em

Scott Blake Harris
General Counsel

Enclosures

@ Printed with soy ink on recycled paper



cc:

Representative Ralph Hall, Chairman
Committee on Science, Space, and Technology

Representative Eddie Bernice Johnson
Ranking Member
Committee on Science, Space, and Technology

~ Representative Donna Edwards

Ranking Member
Subcommittee on Investigations and Oversight



'Department of Energy
Washington, DC 20585

March 22,2011

The Honorable Paul Broun, M.D.
Chairman, Subcommittee on
Investigations and Oversight
Committee on Science, Space and Technology
U.S. House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

This letter is an additional response to your February 14, 2011, letter requesting documents
related to Yucca Mountain that were withheld when the Department responded to document
requests made last year by individual Members of the Committees on Science, Space and
Technology and Energy and Commerce. On February 28, 2011, Scott Blake Harris, the .
Department’s General Counsel, notified you that we were evaluating these previously withheld
documents and anticipated providing documents to the Subcommittee on a rolling basis.
Consistent with Mr. Harris’ commitment, by this letter we are providing you a second set of
documents in response to your February 14% request.

If you have any question, please feel free to contact me at (202) 5 86-5284.
Sincerely,

BricJ.Fygi ' :
Deputy Geperal Counsel '

Enclosures

cc:  Representative Ralph Hall, Chairman
" Committee on Science, Space, and Technology

Representative Eddie Bernice Johnson
Ranking Member

Committee on Science, Space, and Technology
Representative Donna Edwards

Ranking Member
Subcommittee on Investigations and Oversight

@ Printed with soy ink on recycled paper



Department of Energy
Washington, DC 20585

April 1, 2011

The Honorable Paul Broun, M.D.
Chairman, Subcommittee on ~ -
Investigations and Oversight
Committee on Science, Space, and Technology
U.S. House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman: ‘ : '

This letter is the third response to your February 14, 2011, letter requesting doc_:umenfs related to
Yucca Mountain that were withheld when the Department responded to document requests made
last year by individual Members of the Committees on Science, Space, and Technology and

Energy and Commerce. As you will recall, we provided documents responsive to your February
14 request on February 28 and March 22. A N

You will notice that we have redacted some entries from some of the documents being
transmitted by this letter. The redacted information is wholly unrelated to decisions or other
questions or issues associated with the Yucca Mountain Project, and as a result, does not appear
to be responsive to your request. As we have noted in the past, we continue to'evaluate the
- previously withheld documents and anticipate providing the Subcommittee with additional
-responsive documents in the future.

If you have any question, please feel free to contact me at (202) 586-5284.
Sincerely,

e

. EricJ. Fygi
Deputy General Counsel

Enclosures

@_ Printed with soy ink on recycled paper
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Representative Ralph Hall, Chairman
Committee on Science, Space, and Technology

.Representative Eddie Bernice Johnson .

Ranking Member

Committee on Science, Space, and Technology

Representative Donna Edwards
Ranking Member
Subcommittee on Investigations and Oversight




October 13, 2010

Chairman Gregory Jaczko -
Nuclear Regulatory Commission
11555 Rockville Pike

. Rockville, MD“20852

’ Dear Chmrman I aczka

1,

~

’ We are’ wntmg 0 -eXpress our Concern reﬁardmgreports that you are umlaterally halting the Nuclear
Regulatory Commiission’s (NRC) review of the Department of Bnergy’s {DOE) license: apphcatwn
for: the nuclear waste reposnory at Yueca Mountam

Recent media reports assert; that you directed NRC staff to b=g1n temunatmg review of DOE’s

license application,. conmstmt with the langunage of the Fiscal Year 2011 (FY11) budget request,

despite the fact that Congress has yet+o approve the FY11 budget. ! This action has been justified:in

~ a:guidance memo which argues; “the. [comtinuing resolution] legislafion doesnot include specific
restrictions on spending funds. Therefore, the-staff should continue, its :dctivitieson the Yucea
Mountain license application in accordance with the-Commission’s.decisions-on ftie FY 2011
budget...” However, basing funding; and operational decisions onsubmitted budget requests, not’
appropriations bills signed into law, is suspect. Even the NRC spokesman, David Mclnryre noted
that he'was “not sure whether there was a precedent for [your] decision,?

~

Your directwe is even.more alarmmg given the current status of the. hcense apphcat]on As you
know, the; Atomlc Safety and Licensing Board (ASLB) rejected DOE's motion to withdraw the

A hcense apphcamcn on June 29, 2010 Accordmg to the ASLB DOE lacks the authonty to overrule

‘Waste reposxtory As you. Lnow, Congress passed the Nuclear Waste Pohcy Act of 1982 (NWPA} to
-centralize the'long-term managernent of nuclear waste, including construction-of a safe-and
permanent nuclear waste repository. In1987, Congress amended the NWPA by desigristing Yucca.
Mountain as the only optien for a fonger-erm:storage site by a vote-of 237-181 in the House of -

Representatives and 61-28 in the Senate. Congress reaffirmed, Yucca Mountain’s designation-as the: .

- only option for.a long-term storage site in 2002 by a vete:of 306-1171 in the House 'of Representatives
- and 60-39 inthe Senate. Again in 2007, the House of Representafives overwhelmingly rejected, by a
vote of:80-351, an attempt to climinate funding for the Yucca Mountain nuclear waste disposal
program. Additionafly, on July 6, 2010, 91 Members of Congress sent DOE a 1etter expressmg
¢oncern with their decision to nnmedlately close Yugca Mountain, .

. 'The commissioners ‘have not vet issued tuling on appeal; therefore, unless the commission
- overfurns the ASLB decision, the "NRC must consider the license application. Your unilateral

BT




Chairman JTaczko
October 13, 2010
. Page Two

decision silences the opuuons of the other commissioners on the penamg appeal. Further, Icgal
challenges in federal court are imminent, pending final action from. the NRC. Your directive gives
-the appearance of coordinated action betweenyou and DOE, wluch suggests an. add1t10na1 level of
impropriety.

“\

Inlight of the reports, wereguest:answers o the following qliestions:

1.

Please respond by October 27, 2010. We appreciate your .c'oogerat;on. ’

Sincerely, ..

On what legal authority are you grounding your decision to terminate review of the license
application based on 2 budget; request, rather than existing 1aw?

What specific.actions have been taken .or will be taken to terminate Teview of the license
application, including all actions related to NRC staff review df te application?

How does halting NRC review of the license application irifluence the pendmg appeal of
ASIB’stuling?

. How wﬂl your decision impact foture legal challcnges to DOE's mofion to: w1thdraw‘7

How are you.ensuring that NRC i¢ prepared to restume, consideration of the Ticensg
application if the-commission-and courts uptiold ASLE’s decision?

. ‘Wht commanication specifically relafing to this-decision have you had with the offices of

Secretary of Epergy Chu, ‘Senate Majority Leader Reid, ot the White House?

[0

enner Jog Bérton

ing. Member Ranking Mémber
Select Committee on Energy Independence and Energy and Commerce Committee
Global Warming : )

Ranking Member , S Rankmg Member
Science and Technology Commiittee . Natural Rcsources Comm1ttce
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ATTACHMENT

The tenﬁ “reords™ JS o be construed in fhe broadest sense and shall mriean any
written or graphic material, however produced or reproduced, of any Tind oz
desoription, consisting ‘of the originel end ‘any’ non-identiosl copy (whether
different from the originel because of notss made on or attached to. such. copy or

* otherwise) and drefts and “both sides thereof, whether prinfed or recorded
+ * elecironically or magnetically or stored In any type of data batil, including, but

not limited to; the following! correspondence, ‘memoranda, Tecords, stmmaries of

chinpritér stored mattor, magnetio tapes, microfilin, microficke, punch cards, all

", other zecortls kept, by, elesiionie, photographic, or mechanical menns,. chits,

shotogrephs, -notehooks, drawings, plems, infer-office commmmications, infre-

“office and dniTe-depariments] commmmications, franscripts, chedks emd canogled

I ','ﬂﬂ ;liba:ﬁk( :
papérs'and fhings shmilar to any of the foreguing, however denoniinated, -

The temmy “Yelefing” “relate* or “reganfing” as to ey ghven 'sbject méais
amyfhing hat qonstitntes; containg, embodies, identifies, deals with, or is in any

menhes Whatsoever pertinent to that subject, inclnding but not limited to-zecords |

concerning the preperation of other fecords. + |

4

statements, ‘ledgers, bodks, Tecords o statement of acconsts, and

" ‘personal corversations ', or ‘foferviews, mimmfes or -records of mestings or -
_ copferenses, opimions or reports of consnltants, projections, statistical stafements, |
drafis; contracts, agreements; purchase orders, invoices, confirmations, telegraphs,

telexes,. agendns,. books, notes, pamphlets, perfodicals, reports, shudies,
evalnstionls, opinidms, logs, diaries, desk calenders, appoiniment books, tape

resordings, video recordings, e-mails, voice mefls, computet iapes, of .ofher




Enclosure 1

UNITED STATES

NUCLEAR REGULATORY COMMISSION
WASHINGTON, D.C. 20555

COMMISSIONER

November 1, 2010

The Honorable Doc Hastings

Ranking Member, Committee on
Natural Resources

United States House of Representatives

Washington, D.C. 20515

Dear Congressman Hastings:

| write in response to your letter of October 21, 2010, regarding Volume 11l of NRC's Yucea
Mountain Safety Evaluation Report (SER). i : S

As you are aware, subsequert to the decision by NRC Chairmén Gregory Jaczko to direct the
orderly closure of NRC's High Level Waste program, Commissioner William Ostendorff formally
proposed that the Commission revisit the Chairman’s direction, including the issuance of explicit

Commission direction to the NRC staff that it continue towards its release of Volume lll of the
Yucce Mountain SER. ' .

Although-a majority of Commissioners declined to participate, denying a quorum required for
action on his proposal, | voted in support of Commissioner Ostendorfs request: Acopyofmy
“vote is enclosed with this letter. in it, | state that “whatever the.ultimate disposition of the Yucca
Mountain ficense application and associated activities, complete SER documents should be a

matter of public record and will be the best vehicle to memorialize the scientific knowledge and
analysis gained during the technical review.” ‘

| do not have access to Volume il of the SER, and would receive it upon its public release, but |

understand that your request to be provided a copy of it has been referred 1o the NRC'’s Office

of Congressional Affairs. | thank you for the opportunity to provide my individual view in this
matter. - : ‘

Respectfully,

fze

Kristine L. Svinicki

Enclosure; ,
Vote for COMWCO-10-0002



ldentical Letters' Sentto the following Congressmen:

The Honorable F. James Sensenbrenner, Jr.
Vice-Chairman :
House Committee on Science,

Space, and Technology
United States House of Representatives
Washington, D.C. 20515

The Honorable Paul Broun, M.D.

Chairman, Subcommittee on
Investigations and Oversight

House Committee on Science,

- Space, and Technology

United States House of Representatives
Washington, D.C. 20515

- The Honorable Andy Harris

Chairman, Subcommittee on
Energy and Environment
House Commitiee on Science,
Space, and Technology
United States'House of Representatives
Washington, D.C. 20515



" RESPONSE SHEET

TO: Annette Vietti-Cook, Secretary

FROM: . COMMISSIONER SVINICKI |

SUBJECT: -C—OMWC@ w 0002 COMMISSION DIRECTION ON

STAFF BUDGET GUIDANCE UNDER FISCAL YEAR
(FY} 2011 CONTINUING RESOLUTION

-Appmved XK Iisapproved ~__ Abstain__

- ‘Not Participating

COMMENTS:  Below __ Attached XX None___

STGNATURE

10114 o
DATE -~

. Entered on “STARS” Yes-‘z,-/-—/ No



Commissioner Svinicki’s Comments on COMWCO-10-0002
Commission Direction on Staff Budget Guidance-Under
Fiscal Year 2011 Contfinuing Resolution

| approve Commissioner Ostendorff's proposal, contained in COMWCD-10-0002, thal during
the pendency of the Fiscal Year 2011 Continuing Resolution, the staff continue to follow its
schedule for completing and issuing the Safety Evaluation Report (SER) volumes and further,

_ that the staff continue to work on any remaining SER volumes until fiscal year 2010 funds-are
exhausted. | agree that, whatever the ultimate dispoesition of the Yucca Mountain license
application and associated activities, complete' SER-documents should be a matter of public
record and will be the best veHicle to-memorialize the scientific knowledge and analysis gained
during the technical review. Consequently, the:staff should-contihueto work on and issue the
remaining SER volurmes accordifig to its’stated schedule; at'the rate for operations appropriate.
given the proposed fiscal year 2011 Budget, as augmented by prior year high-level waste:(HLW)
carryover funds and fiscal ysar 2010 reprogrammed’ HLW funds remaining from fiscal ysar 2010
appropriations. :

| fundamentally disagree with the direction ‘cornitained in the Octaber 4, 2010 memorandum,
issued by the’ Executive Director for Operations-and-Chief Financial Officer, insfructing Staff fo

. foliow the Commission’s fiscal year 2011 budget-direction for carrying out HLW review activities:
during the confinuitig resolutian. I'ﬁnd{t.hi.s?diregti,vefiriconsi“s"tént*With the intent:of the:
Continuing Resolution. Sectiof 167 of the Fiscal Year 2011 Coritinuing Resolution provides-that
the funds to be appropriated are these “as. provided in thewapplicable appropriations. Act for
fiscal year 2010-and undar the-authority énd conditions provided in such Acts, for continuing -
orojects or activities . . . that are not ctherwise-specifically provided for in this Act.” Since the
Continuing Resolution does not specifically provide for the NRC to follow its fiscal year 2011
budget request, nor does It provide specific limitations on the use of HLW funds, the NRC
should continue to carry out the Yucea Mountain review acfivities in-accordance with its fiscal
vear-2010 budget-to “support the ongoing. license-review by funding the-NRC: staff-conducting

P

technical license application review.activities.”

In contrast, the fiscal year 2011 budgst réquest — which is currently sitting before Congress ~
describes the “orderly closure” of technical review activities, including kriowledge capture and
management, and archiving of material. Butthis‘is not all that the fiscal ysar 2011 budget
states with respect'to the HLW program. lf.alse explains that “orderly closure” activities are
conditioned upon certain events taking place first: “Upon withdrawal or suspension of the-
licensing raview, the NRC would begin an orderly closure...” Neither of these events has
occurred, and commencing closure. activities now. is-confrary o the C’ommié_s‘ion's express
direction. Therefore, my view on the appropridte scope of activities under the continuing
resolutionis further forfified by the factthat the conditions for transitioning to orderly closure of
the review have not bean met. '

Eurthermore, at the time of the Comimission's-deliberations on the fiscal year 2011 budget
propesal, the Administration was contemplating options for the Yucca Mountain license
application and the Departmenit of Energy (DOE) had not submitted its motion to withdraw. My
approval of the fiscal year 2011 budget proposal was predicated on centinuing the technical
review of the application, while recognizing that the NRC's ability to do so was influenced by
other imponderables, such as DOE's ability‘to-support-the review. The “fog of war" environment
that clouded the future of the Yucca Mountain license application could not,-and did not,
anticipate with any precision the circumstances that the NRC faces today.



Ultimately, 1 agree that this is.a significant policy. matter warranting Commission deliberation and
action. in'my opinion, we:weuld have been better-servet had the:CR guidarice memorandum,
atths very least, requesied Commissien direction:onthe use of Nuclear Waste Fund resources
during the continuing resolufion. Absentthat request, however, I-support-fully. Cornmissioner

Ostendorff's proposal.

Kfistine L. Svinicki R4
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COMMISSIONERS.PRESENT

UNITED STATES OF AMERICA
NUGLEAR REGULATORY GOMMISSION
+ 4+ E
ALL-HANDS MEETING
4t
MONDAY
OCTOBER 18, 2010
FIRANRagE

ROGKVILLE, MARYLAND

The Commission met in the Grand Ballom of the
Marriott Bethesda North Conferénce: ‘Center{ 5701 Marinelli Road,

Rockville, Maryland, at 1:30 p.m;, Gregaory B. Jaczko, Chairman, presiding.

{

GREGORY B. JACZKO, Chairnan

 KRISTINE L. SVINICKI, Commissioner

GEORGE APCSTOLAKIS, Commiissioner

| WILLIAMD. MAGWOOD, IV, Gommissioner

WILLIAM C. OSTENDORFF, Commissioner

ALSO PRESENT

BILL BORCHARDT, NRC

DALE YEILDING, NTEY

PRCCEEDINGS
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COMMISSIONER MAGWOOD: Well, there’s several

options, and there's actually 's.or.ne. iniﬁaﬁve_‘tha,t is ﬁnderway at fhe
Deparimerit of Ene}gy to provide: grants'fo look for solufions. Right now,
there's a combination of things that are going on, inciuding irying fo
convert some of the existing research reactors at universities to produce
medical isotopes, but there -'aré_ also 'indus.tty inttiatives underway to

develop riew reactor-based technalogies, and ‘actually ‘sofne non-reactor

- fechnelogiss. to.develop, parficularly, molybderium-99. Butall these things
are sfif in the éipeiine, There's rotfing that réalkyv-:sclves the problem in

the near fefm.

That said, | -think that its. something fiat. Hias frally

reached — gained the kind of atténtiori nafiohially that ifs deserved for &
- long fime. For’some-of Us who wete.invelved in this ysars-age, it'was

-always vé'r'grfrgs‘traﬁng that we were sort of yoices in the dark:saying

there's a big-problem: coming: down e fine.Hers, But-niow } think its got &

|ot-of atterifion. “THefe's resolirces, so, :hbp'efully:;-:as we go Torward in the

hext several years, there'll be some-solutions, as well,
AUDIENCE PART!C\PANT_:,Thénk‘ you, For more than a

decade, previous Commissions have provided resources and supported

the High-Level Waste program as it developed and elaborated a Public

‘Outreach program 1o interact with s’i_akeho{\ders’. And key to that effort was
{0 communicaie a message that. NRC was an open, and transparént, and
independent regulator. And, as part of that, 2 key message was that the
public and stakeholders would have acgess_‘ 1o the scientific and techr;ical
work that staff would do in evaluating a ficense application for a propesed
repc‘Jsitbr‘y. at Yucca Mountain when it:.was received.,

| am troubled by the fact thiat with the recent Commission
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decision, we are breaking faith with that promise that we made fo

stakeholders, many of whom are taxpayers and rate payers, who paid for

our work, and that they will not have access tc the findings, the technical
findings that staff has made,.and that are ready to be released as Volume
Il of that work. And | would ask the Commission here today what wé
should ‘say to those stakeholders, and rate payers, and taxpayers when
they ask why cant they have accass to that work; understanding that it is
not oompieté, is not part of a final hearing process decision. They
unders’cand that, because we spent so much time explaining the hearing

process, and sxplaining what, a final decision would have to represent.

Tha’nk'yoﬁ.

\ CHAIRMAN JACZKO: Well, | can begin. Of course, if

anyone wants to add, feel free.

[ think as we smbark on the effort to. look at closing out

the program, | think thats an effort that will take some degree of time. |

suspect that as we begin to look &t the _kinds of things that we’ will make
_pubfiq and | do believe, as I've talked to many of the staff who work in
NMSS that we s‘hoﬂld make a lot of information public, and that involves a
good degree of thé technical information, and the.'technical review work
.f;hat the staff has undertaken and cbmpleted.

| think, my personal views are that there is probably
certain information which, at this point, is not complete, and wouldn’ be
-appropriate for publication as part of some kind of information provision, or
information document. But, again, | think some of those issues, where that
fine is, what is exactly the things that shouldr't be provided, and what
should be provided, | think that's something that will be more fieshed outin

the coming months as the staff begiﬁs 1o look at what, exactly, is entailed
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in the closeout procedure.

So, | think there's — the bulk of. the information will be
made public, and | think thats a good thing. | think'it‘s appropriate fOl'“ |
people to know the work that we've done as an ageh,cy. And | think that
thatt will bear ifseff outin the future.

AUDIENCE PARTICIPANT: When will that be, sir?

CHAIRMAN JACZKO: I'm sorry? When? |

AUDIENCE PARTICIPANT: When wil that be, sir?

CHAIRMAN JACZKO: Well, | think over the next couple
of months we'll be looking at putting together a tim-e line for all the work
that ne=ds to be done to do the closeout... '

AUDIENCE F’ART!C!PANT I nank you.

COMMISSIONER SVINICKI: | would just add to what the
Chalrman has commented on, that my view was d[‘rerem in my vote in

support of Commtssnoner Ostendorifs COM | indicaied my personal view

. ;that ’tha best Way io mamonalize the siaffs work would be to publish

Yolume Ill of the SER with-the findings, so l - lt‘s my hope that as ’the‘
Commission looks more closely at the siaffs recommendatlon on the
appropnate scope of closeotit activities, as the Chairman has men‘uoned I
hope that we'll continue 10 anaiyze this particular ques’uon That's my
personal ‘Vlaw.

AUDIENGCE PARTICIPANT: In your opinion, what is the
‘biggest non-technical threat to the.nuclear renaissance, some examples-
being politics, ec'onomy, and workforce issues.

CHAIRMAN JACZKO: Well, Il share my opinign first.
Then, d‘f‘c‘ou'rse,, any others like to chime in. And, :again,,- fhese guestions

are al_wa,_ys‘difﬁcuﬁ, because its very tempting 1o-want to get in the n'i‘iddls




UNITED STATES OF AMERICA :
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
‘Before Administrative Judges:
Thomas S. Moore, Chairman

Paul S. Ryerson
Richard E. Wardwell

In the Matter of - Docket No. 63-001-HLW
U.S. DEPARTMENT OF ENERGY ASLBP No. 08-892-HLW-CABO4
(High Level Waste Reposﬁory) ' February 25, 2011

ORDER

(Direc’ung NRC Staff's Show Cause)

On February 17, 2011, the NRC Staff filed a notification stating that, on that eame date
in response o a Freedom of Information Act request, it had “made available redacted copies of
preliminary drafts of Volumes 2 and 3 of the SER.” Previously, the Staff notified the Board on
the penultimate day of the Staff's schedule for issuing Volume 3 of the SER, that it would not
meet its longstanding schedule and on December 8, 2010, the Board directed the Staff to
provide an exblanétion of its last minute schedule change.?

Nothing in the Staff's December 22, 2010 purported explaneﬁon for its last minute -

‘ schedule change, or in the various documents the Staff quotes and cites therein, sheds light on
how SER Volume 3, on the day before it was loﬁg scheduled to be issued, comports with the -
Staffs characterization of SER Volume 3 being a preliminary draft. Accordingly, the Staff shall,

by March 3, 2011, show cause why the Staff should not be ordered to place, in unredacted form

1 NRC Staff Notification of Disclosure Pursuant to Freedom of Information Act (Feb. 17, 2011).

2 See CAB Order (Addressing Nevada's Motion and D:scovery Status) (Dnc 8,2010)at 2
(unpubllshed) In that order, the Board noted that
the Staff had informed the Board at the January 27, 2010 case management
conference that the Staff's schedule for issuing SER Volume 3 had slipped from
September 2010 to November 2010, a date the Staff confirmed at the June 4,
2010 case management conference The Staff had initially established the
September 2010 issuance date for SER Volume 3 in its July 10, 2008 filing
answering Board questions. Id. at 1-2 (internal citations omitted).
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except for classified and safeguards information, Volume 3 of ’.che SERin fts LSN document
collection as circulated draft documentary material in accordance with 10 C.F.R. § 2.1001 and
its continuing obligation to "make a diligent good faith effort to include all after-
created . . . decuments as promptly as possible in each monthly supplementation of

documentary material.”

It is so ORDERED.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD

/RA/

Thomas S. Moore, Chairman
- ADMINISTRATIVE JUDGE

Rockville, Maryland -
" February 25, 2011

* Revised Second Case Management Order (Pre-License Application Phese Document

Discovery and Dispute Resolution) (July 6, 2007) at 21 (unpublished). See CAB Case
Management Order #1 (Jan. 29, 2009) at 2 {unpublished).

- .



RALPH M. HALL, TEXAS

EDDIE BERNICE JOHNSON, TEXAS
CHAIRMAN

RANKING MEMBER

U.S. HOUSE OF REPRESENTATIVES
COMMITTEE ON SCIENCE, SPACE, AND TECHNOLOGY

2321 FAYBURN HOUSE OFFICE BUILDING ' )
‘ WASHINGTON, DC 20515-6301 2
(202) 225-6371

J www.science.house.gov
February 10,2011
The Honorable Gregory B. Jaczko
Chairman )
Nuclear Regulatory Commission
11555 Rockville Pike »
Rockwville, MD 20852

Dear Chairman Jaczko:

President Obama eptered office with a commitment to make his administration “the most open
and transparent in history.”’ In a Presidential Memorandum issued to Executive Branch agencies ‘
on his first day in office, the President said:

In the face of doubt, openness prevails. The Government should not keep information confidential
merely because public officials might be embarrassed by disclosure, because errors and failures
might be revealed, or because of speculative or abstract fears. Nondisclosure should never

be based on an effort to protect the personal interests of Government officials at the expense of
those they are supposed to serve.? . .

It is in the spirit of these cbipmendable principles that we request the immediate release of
Volurme III of the “Safety Evaluation Report Related to Disposal of High-Level Radioactive
Wastes in a Geologic Repository at Yucca Mountain, Nevada” (SER). ’

As you know, Volume III of the SER addresses post-closure scientific and technical issues
associated with the storage of high-level waste, which provide the necessary underlying
scientific evaluation for a national repository located at Yucca Mountain. Public disclosure of
the report and the NRC staff’s key findings is necessary to ensure fully informed consideration
~ of science and technology policy issues surrounding this matter. As Members of the Committee
~ on Science, Space, and Technology, we are responsible for the examination and oversight of . |
these topics.” -

Tn a June 3, 2010 hearing before the Atomic Safety and Licerising'Board, NRC staff testified that
Volume ITI would be “completely drafted” no later than August 2010, and would be published”
shortly thereafter.” Commissioner Ostendorff affirmed this timeline in later correspondence with

' Statement from the President on the First Time Disclosure Policy for White House Visitor Logs, September 4, ‘
2009. ‘

% “Memorandum for the Heads of Executive Departments and Agencies,”
http://www.whitehouse.gov/the-press-office/freedom-information-act

3 «Rule X 3(k): Organization of Committees” included in the Rules of the House of Representatives (1 12
Congress). : : : :

“NRC ASLB, Transcript of Administrative Proceedings at p. 328-329, Docket No. 63-001 ASLBP 09-892-HLW-
CABO4 (June 3, 2010).
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‘Rep. Ralph M. Hall

The Hoﬁorable Jaczko
February 10,2011
Page two

Congress, noting that SER Volume III was transmitted to the Director of the NRC Office of _
Nuclesar Material Safety and Safeguards for concurrence and authorization to publish on July 15,
2010. ‘ '

Disturbingly, however, in October 2010, you directed commission staff to halt all activities on

* the High Level Waste Program. This unilateral political decision appears to form the basis for

the NRC’s refusal to release SER Volume III. It shouldn’t. Such actions are 'wholly inconsistent
with the President’s principles on openness and scientific integrity, and unnecessarily serve to
obstruct and delay informed policy decisions regarding the future of the Yucca Mountain license
application. :

We recognize that Congress6 and other NRC commissioners’ have expressed serious concerns
regarding the legality of and justifications for your order. These concerns are important and must

 be resolved, but their resolution should have no bearing on the Commission’s ability to release
" SER Volume III in a timely manner. B ' '

Accordingly, we request the Commission immediately publiély release Volume III of the SER.
Further, provide to the Committee all documents (as defined by the attachment) related to the
SER release, as well as an update on the current status of the remaining volumes by February 24,

-2011. Should you have any questions, please contact Mr. Andy Zach, with the Energy and -

Environment Subcommittee, or Mr. Tom Hammond, with the Investigations and Oversight .
Subcommittee, at (202) 225-6371. C o

' ep; F. James Sensenbrenner, Jr.

Chairman , Vice-Chairman
Committee on Science, Space, Cominittee on Science, Space,
and Technology - _ : and Technology

Rep. Paul Broun, M.D. Rep. Andy Harris

- Chairman ~ Chairman
Subcommittee on Investigations - Subcommittee on Energy and Environment
and Oversight : Committee on Science, Space,
Committee on Science, Space, and Technology

and Technology

" 51 etter from Commissioner Ostendorff to Representative Hastings, October 27, 2010.

§ Letter from Reps, Ralph Hall, Jim Sensenbrenner, Joe Barton, and Doc Hastings to NRC Chaijrman Jaczko,
October 13, 2010 (copy attached). .

"Memorandum from Commissioner Ostendorff to Chairman Jaczko, Commissioners Svinicki, Apostolakis, and
Magwood, “Disagreement With Staff Budget Guidance Under Fiscal Year 2011 Continuing Resolution.” October 8,

.2010.




. documerits refated to the SER, as well as an update on the current status of the remaining

UNITED STATES

- NUCLEAR REGULATORY COMMISSION
WASHINGTON, D.C. 20555

February 18, 2011

COMMISSIONER

The Honaorable Ralph M. Hall

Chairman, Committee on Science, Space,
and Technology

United States House of Representatives
2321 Rayburn House Office Building
Washington; DC 20515-6371

Dear Congressman Hall:

lam writing in response {o. your letter of February 10, 2011, in which you request the
immediate release of Volume Il of the “Safety Evaluation Report Related to Disposal of High-
Level Radnoact!ve Wastes.in a Geologic Repository at Yucca Mountain, Nevada” (SER) all

volumes of the SER:

The NRC technica! staff has had the responsibility for the development and publication
of Volume [l of the Yucca Mountain SER. Commissioners normally do not receive an SER or
portion thereof until it is finalized and made public. This is particularly important when a
contested adjudicatory proceeding is pending, such as the High Level Waste Repository
proceeding, in which | served notice of my recusal in July of 2010. My understanding of the
current status of Volume Il is that the staff is no longer working toward its completion as a
consequence of budget guidance issued on October 4, 2010. Rather, the staff is taking steps
toward ciosure of the Yucca Mountain program. This would include preservation of the staff's
work products such as draft Volume Ill arid completion and implementation of a plan to
document the staff’s review and other knowledge concerning the program. | have, however,
been made aware that in response to a request submitted pursuant to the Freedom of
Information Act, the staff made available redacted copies of drafts of Volumes Il and Il of the
SER. These documents are posted in the Publicly Available Records System (PARS) of the

Commission’s Agencywide Documents Access and Management System (ADAMS), Accession
Number ML110480851.

l unders_tand that your requests have also b'e'e’r'{.jref-"erred to the NRC’s Office of

- Congressional Affairs. | appreciate your interest'in ’Ehewor’k'pf the.N‘R:C.‘

‘Sincerely,

Gebrge.qu,sto:[akis‘":'."'"., C




UNITED STATES

NUCLEAR REGULATORY COMMISSION
WASHINGTON, D.C. 20555

COMMISSIONER February 23, 2011

The Honorable Ralph M. Hall .

Chairman, House Committee on Science,
Space, and Technology

2321 Rayburn House Office Building’

Washington, DC 20515-6301

Dear Congressman Hali:

Thank you for your letter dated February 10, 2011. The NRC's handling of the licensing of the High-
Level Waste (HLW) repository at Yucca Mountain is of great concern to me as a Commissioner. My
position has consistently been that the NRC staff should complete and publicly issue the Safety
Evaluation Reports (SERs) associated with Yucca Mountain. As noted in your letter, my memos of
October 6, 2010, and October 8, 2010, as well as my October 27, 2010 letter to Congressman
Hastings outfine my position on this matter, and those views have not changed.

In recent months, | have repeated my views to h"iy colleagues that the Commission should direct the
staff to complete and publicly issue the SERs. Yet, as an individual Commissioner | lack the legal
authority to unilaterally direct any action by the NRC staff, and thus cannot aione order issuance of-
any SER volume or related documents. The law.requires that a majority of my colleagues agree
with my opinion that the Commission should take action. '

" Regarding your request for public release.of SER Volume 3 and all documents related to the SER
release, the NRC released a redacted version of SER Volumes 2 and 3 on February 17, 2011,
pursuant fo a FOIA request. You also requested an update on the current status of the remaining
volumes of the SER, -Consistent with Commission procedures, | have referred your request o the
NRC's Office of Congressional Affairs to provide you with a copy of a February 4, 2011 _
memorandum to the Commission from the Director of the Office of Nuclear Materials Safety and
Safeguards titled “Update on the Yucca Mountain Program.” This document provides a more
complete description of the status of the SER volumes. -

I am available to respbnd to ahy further inquiries yod friay have'bn thié, matter.. ..o . v




Identical letter to:

The Honorable F. James Sensenbrenner, Jr.

Vice-Chairman, Committee on Science,
Space, and Technology.

2321 Rayburn House Office Building

Washington, D.C. 20515-6301

The Honorable Paul Broun, M.D.

Chairman, Subcommittee on Investigations and Oversight
Committee on Science, Space, and Technology

2321 Rayburn House Office Building:

Washington, D.C. 20515-6301

The Honorable Andy Harris

Chairman, Subcommittee on Energy and Environment
Committee on Science, Space, and Technology

2321 Rayburn House Office Building

Washington, D.C. 20515-6301



UNITED STATES '

NUCLEAR REGULATORY COMMISSION
WASHINGTON, D.C. 20555

COMMISSIONER

February 25, 2011

The Honorable Raiph M. Hall

Chairman, House Committee on Science,
Space, and Technology -

United States House of Representatives

Washington, D.C. 20515

Dear Chairman Hall:

| am writing in response to your letter of February 10, 2011, regarding release of Volume 3 '
(“Review of Repository Safety after Permanent Closure”) of the “Safety Evaluation Report (SER)
Related to Digposal of High-Level Radioactive Wastes in a Geologic Repository at Yucca
Mountain, Nevada” and the status of U.S. Nuclear Regulatory Commission (NRC) activities
related thereto. Thank you for soliciting my individual views, as a member of the Commission.

As | outlined to Congressman Hastings in a November 1, 2010 letter (enclosed), subsequentto
the decision by NRC Chairman Gregory Jaczko to direct the closure of NRC's High-Level Waste
program, Commissioner William Ostendorff formally proposed that the Commission revisit the
" Chairman's direction, and establish a new direction fo explicitly instruct the NRC staff to
continue towards its scheduled release of Volume 3 of the Yucca Mountain SER. | voted in
support of this proposal; however, the remainder of the Commission declined to participate in
the matter, depriving the proposal of a quorum needed for action. In my vote, | stated that
“whatever the ultimate disposition of the Yucca Mountain license application and associated
activities, complete SER documents should be a matter of public record and will be the best

vehicle to memorialize the scientific khowledge and analysis gamed during the technical
review.”

| continue to hold my previously-stated views. As an individual Commissioner, however, |
currently have no access to, or authority over, Volume 3 of the SER. There has been no
majority, to this point, to overturn the current plan to shut down the program. The Commission
continues internal deliberations related to the NRC staff's High-Level Waste program-activities.

As an example, | am enclosing an excerpt from the ‘transcnpt of the October 18, 2010 NRC All-
Hands Mee’cmg which touches con this issue.

My understanding of these plans and the current status of remaining SER volumes is, as :
follows. Since ceasing its safety review of the Yucca Mountain license application on October 1,
2010, the NRC staff has been converting the remaining SER volumes (Volume 3: Review of the
Repository Safety after Permanent Closure, Volume 2: Review of Repository Safety before
Permanent Closure, and Volume 4: Review of Administrative and Programmatic Reguirements)
into technical evaluation reports. This conversion involves the removal of any staff findings of
regulatory compliance from the SER volumes. The resulting technical evaluation reports are
intended to be made publicly available by the NRC as knowledge management tools. Also, in
response to a request under the Freedom of Information Act, the staff made available redacted
copies of Volumes 2 and 3 of the SER in the NRC'’s Publicly Available Record System. In a
related action, on February 25, 2011, the Atomic Safety and Licensing Board issued an order



(also enclosed)'in the high-level waste licensing adjudicatory proceeding, directing the NRC -
staff to show cause why the staff should not be ordered to place, in unredacted form excepi for
classified and safeguards information, Volume 3 of the SER in its Licensing Support Network
document collection as circulated draft documentary material.

[ respectfully acknowledge that differences of opinion exist among policy makers, and the
public, regarding the Nation's nuclear waste program. - These matters will be addressed in-
appropriate venues, as they should. As a personal view, however, | agree with the statement of
Dr. John P. Holdren, the Director of the Office of Science and. Technology Policy, in his
memorandum on the subject of scientific integrity, where he states, “Open communication’
among scientists and engineers, and between these experts and the public, accelerates
scientific and technological advancement, strengthens the economy, educates the Nation, and -
enhances.democracy.” | am committed to worklng WIth my colleagues on the Commission to
advance this principle. : . .

Respebtfully,

Kristine L. Svinicki

Enclosures: as stated
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UNITED BTATES
NUCLEAR REGULATORY CONIMISSION
WASHINGTOR, D.C. 20555-8001

March &, 2011

The Honorable Ralph M. Hall

Chairman, Gommittee on Science,

~ Bpace, and Technology

United States House of Representatives
Washington, D:C. 20515

Dear Mr. Chairman:

Thank you for your Commitiee's interest'in the Nuclear Regulatory Commission’s {NRC).
actions regarding the Yucca Mountain license application. | am providing the agency’s
responseio your letter dated February 10, 2011, requesting the public release of Volume il of
ihe Safety Evaluation Report Related to Disposal of High-Level Ragicactive Wastes in a
Geo}og;c Repository at Yucca Mouniain, Nevada (SER Volume i B 1 am. pleased to inform you
that in response 1o an earfier Freedom of Information Act request, the NRC released redacted
versions.of SER Volumes I and ilf on Fabruary 17,2011

‘These SER volumes were ina draft stage when the agency transitioned {o closure
activities associated with the Yucca Mountain ficense appttcation five monthis. ago. Because the
review of these documents had not been completed by pertinerit NRC staff, portions related o
prehmmary staff findings ‘and conclusions were appropriately redacted as pre-decisional
material prior to-their. public release consistent with FOIA law.

Because of the Commission’s role. as an appellate:body for decisions made.by the
NRC's Atomic Safety and Licensing Board during: hearings on the app lication that would focus
on findings in the SER, not even my colieagues and | have had access 1o these predecisional
draft staff documents in their unredacted form. Release of those portions not already made
public through the FOIA process would complicate and extend an already complex proceeding
involving more than three hundred admitted contentions, It-would create confusion associated
with any changes between the draft and potential final versions.and could thus be expected to
invite a stream of needless litigation regarding the basis for any changes. Historically,
members of Congress and its commitiees have rarely requested these types of pre-decisional
draft documents which pertain 1o license gpplications that dre related to an adjudication.

I can assure you that the NRC staff is currently working to thoroughly document its
technical review so that the work of the agency is well documented and available to the public.



Thank you for your interest in the NRC and our work. | understand that the Office of
Congressional Affairs and your staff have regular discussions and we will continue to update
them about our work. 'would be happy to discuss this matter with you directly, either by phone
or in person as your schedule allows. Please feel free to contact me.

Sincerely,

hiG—

Gregory B. Jaczko

cc. Representative Eddie Bernice Johnson
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RALPH M. HALL, TEXAS ’ : ’ - ’ EDDIE BERNICE JOHNSON, TEXAS
CHAIRMAN : . RANKING MEMBER

U.S. HOUSE OF REPRESENTATIVES
COMI\/HTTEE ON SCIENCE SPACE AND TECHNOLOGY

232‘1 RAYBURN HOUSE OFFICE BUILDING
WASHINGTON, DC 20515-6301
(202) 225-6371

www.science.house.gov

© March 10,2011
The Honomble GTegory B.J aczko M
Chairman
Nuclear Regulatory Commission
11555 Rockville Pike

Rockville, MD 20852

Dear Chalrman J aczko

We write 1o follow—up to your March 4, 2011 response to our February 10 2011 letter requesting

" the release of Volume HI of the “Safety Evaluation Report Related to Disposal of High-Lével .

Radioactive Wasies in a Geologic Repository at Yucca Mountain, Nevada” (SER Volume III).

You state in your letter that you will not release the document because its review has not been
completed. However, as we noted in our original letter, the reason the report may not be
considered complete is because you unilaterally and arbitrarily terminated work on the final
review process shortly before its scheduled November 2010 Ielease. :

We have- repeatedly expressed our concern regaldmg youl d11ecuve 1o halt Work on-SER Volume'

11 and close down the High-Level Waste Program (HLW).! These actions, coupled with the

- T.S. Nuclear Regulatory Commission’s (NRC) deafening silence in response to the Atomic

Safety and Licensing Board’s (Board) June 29, 2010 denial of the Department of Energy’s
(DOE) motion to withdraw the License Apphcatmn reveal a process driven by a systematic.and
politically-driven effort to.terminate NRC responmbxhﬁes on Yucca Mountain, rather than an
objective pursuit to resolve the sc1ent1ﬁc and techmcal questions associated with the site’s
suitability. :

Accor dmgly we reiterate our call for delivery of an.unredacted copy of SER Volurr\le Il in order
to fulfill our ove151gh1 responsibilities under House Rule X to review and study, on a continuing
basis, laws, programs, and Government activities relating to non-military research and
development, and ultimately to inform the legislative process. Absent an immediate production
of the document, please cite the exemption you are claiming along with an explanation of the

* claim. Furthermore, please provide to the Committee in its entirety, including all non-

concurrences, the February 4, 2011 memorandum utled “Update on the Yucca Mountain

- Program,” as referenced by Commissioner Ostendorff* Please dehver these materjals by March -
© 17,2011,

/

! Letter from Reps. Ralph Hall, Jim Sensenbrenner; Joe Barton, and Doc Hastings 1o NRC Chairman Jaczko,

October 13, 2010, Also, letter from Reps, Ralph Hall, Jim Sensenbrenner, Paul Broun and Andy Harris to NRC
Chau‘man Jaczko, February 10, 2011.

? Letter from Commissioner Ostendorff o Reps. Ralph Hall, ]1m Sensenbrennﬂr Paul Broun and Andy Harris,

- February 23, 2011.




The Honorable Jaczko .

March 10,2011 -

- Page two

Additionally, we repeat our request for all documents and communication from you relating to
the completion and release of SER Volume III. Should you withhold documents, please provide

* to the Committee an indexed list of documents withheld and the reason fof doing sa.

In addition, please respond to the following questions. - E ’

ll) Is your decision to bring the HLW progfam 1o a close the only hindrance fo tiﬁlely review

of SER Volume III7 If not, please identify and explain the other barmers to ‘umely
review?

2. ) What work was undertaken on SER Volume ITI between its delivery to the Dnecto1 of the

Office of Nuclear Material Safety and Safeguards in July 2010 and October 2010, when
you unilaterally halted work on the HLW program?

3.) Please explain your reasoning behind your refusal to partlcxpate in Commissioner
Ostendorff’s proposal for the full Commission to consider your Octobel decision to halt
- work on the HLW program?.

4) What specxﬁc communication did you or yom staff have with NRC Staff relatmg to0 the

~ schedule, review or approval of SER Volume II?’ :
5.)- What ongoing reviews of {he draft SER Volumme III were in progress at the time of fhe

NRC Staff Notification Regardinig SER Schedule on Noveriber 29; 2010, as descnbed in{

the Staff’s March 3, 2011 reply to the Board?**
6)In October you noted “No specific actions have yet been taken'to terminate the.

: program.” »* Since then, what specific actions have been taken or will be taken 1o tenmnate

review of the license application, 1nclud1ng all actions 1elated to Staff review of the
apphca’ucn:tr7 :
: \
Lasﬂy, we once more strongly urge you to allow NRC Staffto complete review of SER Volume
1 and make a full, ﬁnal document publicly available, Please respond to the above questions by

March 24, 2011. Should you have any questions, please contact Mr. Andy Zach, with the Energy

and Environment Subcommittee, or Mr. Tom Hammond, with the Investlgauons and Over51ght
Subcommittee, at (202) 225- 6371 :

3 NRC Staff, NRC Staff Response 10 February 25, 2011, Board Order, Docket No. 63-001-HLW ASLBP No 09-
892-HLW-CABO4 (March 3,2011) atp. 8

- 4 Letter from Chauman Jaczko to Reps., Ralph Hall, Jim SenSEnbrenner Doc Hastmgs and Joe Barton, Qctober 27,

2011.

{
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Rep. Ralph M. Hall

Chairmand ' . -
~ Committee on Science, Space,”
-and Technology s
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Rep, Panl Brom, M.D.
Chairman
" Subcommittee on: Investlgations
and Oversight
Committee on Science, Space
and Technolo gy

" te:  The Honorable Steven Chu
- Secretary of Energy

The Honorable William C. Ostendorff

e

ep. F. James Sensenbrenner Jr.
ice-Chairman

Committee on Science, Space,
- and Technology

y Rep. Andy Harris E
" Chairmen

Subcom:mttee on Energy and Environment
Committee on Science, Space,
and Technology

" . Commlssmner U S. Nuclear Regulatory Comlmssmn

.. The Honorable George Apostolalcls

- The Honorable Kristine L. Svinicki

Commlssmner U.S. Nuclear Regulatory Commlssmn -

Commissioner, U S. Nuclear Regilatory. Cormmssmnl

The Hon01 able William D. Magwood, IV

Commissioner, U S. Nuclear Regulatory Comrmssmn




CHAIRMAN

UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D.C. 20555

April 28, 2011

The Honorable Ralph M. Hall

Chairman, Commitiee on Science, Space,
and Technology

United States House of Representatlves

Washington, D.C. 20515

Dear Mr. Chairman:

[ am writing in response to your March 10, 2011, letter requesting an unredacted copy of

- the draft Volume i of the Safety Evaluation Report (SER) for the Yucca Mountain application.

As | explained when | informed you of the public release of a redacted version, in my letter of

“March 4, 2011, the SER volume had not-been through final agency review. Therefore, the

findings and conclusions inthe document are preliminary. The redacted portions represented
the predecisional findings and conclusions we normally protect from public release consistent
with the Freedom of information Act. :

Since that time, the Commission has received additional Congressional requests for the
unredacted copy of the draft SER Volume lil. In response, | have reiterated my belief that
public release of preliminary staff findings and conclusions establishes a dangerous agency
precedent. The staff's preliminary findings may turn out to be incorrect or incomplete. As such,
they can mislead or confuse the public. Even my colleagues and | have not had access to the
redacted portions of SER Volume Hi. As the appeliate body for the agency, the Commission

~does not have access to predecisional, non-public information regarding the staff’'s substantive

review of the Yucca Mountain application.

Notwithstanding my reservations, a majority of the Commission is willing to provide
unredacted copies in response to Congressional Committee requests provided that they are
held in confidence. | have accordingly directed our Office of Congressional Affairs to provide
you with an unredacted copy today. | do so with the request that you and your staff will respect
the potential adverse impact of public release and safeguard this information accordingly.

Regarding your specific questions about the close out of our Yucca Mountain support
activities and SER Volume IHI, my responses are provided below:



1) Is your decision to bring the HLW program 1o a close the only hindrance to timely
review of SER Volume H1? If not, piease identify and explain the other barriers to timely
-review?

The transition to close out of Yucca Mountain licensing support activities prompted a
number of agency initiatives, including the development of a technical evaluation report

'(TER) to document and preserve all of the staff's review conducted to date. This is

distiriguished from the SER, which would set forth the staff’s regulatory findings that are
subject to review by the Licensing Board in the hearing and the Commission on appeal.
Since the TER will serve as the final agency documentation on the Yucca Mountain license-
application, further review activities to support the SER were no longer necessary.

. 2) What work was undertaken on SER Volume 1l between its delivery 1o the Director of the

Office Nuclear Materials Safety and Safeguards in July 2010 and October 2010, when
you unilaterally halted work on the HLW program?

As discussed above, because of the Commission’s role as the appeliate body for the
agency, | have no specific knowledge of the technical- work conducted by the staff during
that time. -

3) Please explain yoLlr reasoning behind your refusal {o participate in Commissioner
Ostendorif's proposal for the full Commission to consider your October decision to halt
work onthe HLW program? '

My decision not to participate on the proposal was based on my judgment that it did not
raise a policy matter warranting Commission action. Since a majority of the Commission did

‘not participate in this matter, the proposal was rejected.

4) What specific communication did you or your staff have with NRC Staff relating to the
- schedule, review or approval of SER Volume 11?7

On June 11, 2010, | issued a memorandum directing the staff to stay on the established
review schedule, which is attached. | also met with the staff of the Division of High Level
Waste in the Office of Nuclear Materials Safety and Safeguard (NMSS) on June 24, 2009
and October 12, 2010, to discuss developments related to the future of the Yucca Mountain
program.

5) What ongoing reviews of the draft SER Volume Il were in progress at the time of the
NRC Staff Notification Regarding SER Schedule on November 29, 2010 as described in
the Staff's March 3, 2011 reply to the Board?

During that time, the staff transitioned from licensing support activities, including
development of an SER, to close out activities.

8) In October, you noted “No specific actions have yet been taken to terminate the
program.” Since then, what specific actions have been taken or will be taken to

terminate review of the license application, including all actions related to Staff review of
the application?
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As explained in my response to an earlier letter on the matter {attached), at the beginning of

- the new fiscal year, the staff began the process of transitioning to close-out of the Yucca
Mountain program consistent with Commission policy, the general principles of
appropriation law, and applicable guidance from the Office of Management and Budget and
the Government Accountability office on expenditure of funds under continuing resolutions.
At that time, the staff began the process of documenting and preserving the staff's review,
including the development of a technical evaluation report (TER). The agency wili continue
and conclude these close-out activities consistent with the recently enacted Fiscal Year
2011 appropriations law.

You have also asked for documents-and communications relating to the completion and
release of SER Volume ll. The Commission is currently identifying documents related to these
matters. | understand that the Office of Congressional Affairs and your staff have regular
discussions and will continue to update you on our progress on your document requests.

| appreciate your continuing interest in these matters and would be happy to discuss
them with your directly, either by phone or in person as your schedule allows. Because neither
| nor my fellow Commissioners have access to SER Volume Il in unredacted form, | cannot
discuss any the staif’s preliminary findings or conclusions in the draft SER. Should you have

any additional questions on the agency's processing of the document, however, please let me
know. ,

Smcereiy,

/;»,/7@/

Gregory B. Jaczko

cc: Representative Eddie Bernice Johnson
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“WMiller, Warren

“rom: Warren F. Miller, Jr. [wmiller@ne.tamu.edu]
:nt: Wednesday, July 15, 2009 8:46 AM

fo: Miller, Warren

Subject: FW: Call me please

From: Warren F. Miller, Jr. A

Sent: Tuesday, July 14, 2009 3:20 PM

To: Per F. Peterson '

Subject: RE: Call me please

Per:

See my comments below.

I hope we save this email exchange for late Sept or my trip in- November.

Regards

Pete

From: Per F. Peterson [peterson@nuc.berkeley.edu] .

Sent: Tuesday, July 14, 2008 10:53 AM : )
To: Warren F. Miller, Jr.
Subject: RE: Call me please

Pete,

.ndeed, I'm back as Dept. chair as of July 1; Jasmina had finished her term (4 years is
enough for anyone). I'm signed up for 2 years, long enough for Brian Wirth to reach full
professor and step in. Our state budget situation is very grim, but we did just conclude
a2 successful search and will be hiring a very bright young nuclear materials

experimentalist, Peter Hoseman, from LANL, giving-us 2a strategic capability in the nuclear
materials area. -

My next DC trip is Sept 30-Oct. 1, for the Fission/Fusion Hybrid workshop'that I've been
asked to participate in. Also, UCB is definitely in session Nov. 23-25, and it would be

great to see you then. Might you be interested in giving our department colloquium that
Monday afternoon (4-5p)?

T think I will be around for the fission/fusion workshop. A trip to India during that
time is possible. Tentatively, I can agree to a Dept Colloguium on Monday, the 23zd.

Here are the main things I've been thinking about/working on that I'd like to brief you
on: ’

1) Blue Ribbon Commission. I started corresponding with John Holdren (in his position
leading the National Commission on Energy Policy) back in October, 2008, about the
scientific integrity problem that would emerge if a new Obama administration were to
withdraw the Yucca Mountain license application and thus stop the independent NRC
technical review of that application. - I recommended that instead the administration focus
»n fixing the Nuclear Waste Policy Act, which is highly flawed. I think that there is a
.politically, technically and scientifically viable approach to amending the NWPA, but
that it really does have to be a comprehensive amendment that fixes many things at once,
and that does not single out any individual state to shoulder an unfair portion of the
burden (nor receive a disproportionate share of the benefits). I had the opportunity to
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brisf Senator Ensign's staffers on this in February, and have a2 set of slides that outline

potential ingredients to an amendment that I can send (I've not distributed them except to

very selected people) Clearly, fizing U.S. nuclear waste and fuel cycle policy could be

transformational to nuclear energy in the U.S., and this is probably the most important
sportunity/responsibility facing the administration over its first term.

Yes, by all means. Please send me the slides and I will not distribute them any further.

Fixing the waste policy act before the Blue Ribbon Commission reports out is going to be

very tough sledding. Congress can easily say "why act before we get input for the
Commission."

2) Next Generation Nuclear Plant. I agree strongly with the
the design outlet temperature for the NGNP to 750°C to 800°C, and to shift focus toward
steam generation that could enable near~term co-generation of electricity and process
steam. A key next step, which I believe is being discussed within the NGNP project, is to
work with the NGNP industrial partnership to develop an industry/government partnership to
develop Early Site Licenses for 2-4 sites for co-located modular reactors .and chemical
facilities, for co-generation of electricity and process heat. There are a large number
of reasons why moving now to develop a set of ESL's is the correct next step. First, this
same type of process worked extraordinarily well under the DOE 2010 program to relaunch
the construction of new LWRs, because it created a pool with multiple potential customers,
which in turn incentivized the entry of multiple vendors into the market. Second, it
expands greatly the future potential for nuclear to reduce carbon emissions, by enabling
nuclear energy to be used to reduce the carbon intensity of transportation fuels and
chemicals (near term with process steam, long term with hydrogen). Third, it creates a
new market where modular reactors are displacing natural gas, and thus can earn much
higher revenues than in the traditional electricity generation market where one displaces
sal (a cheaper fuel). Creating a commercial entry point for smaller reactors is likely
.o greatly accelerate the evolution of the technology, and will receive substantial
political support from all constituencies who are interested in developing new reactor
concepts (including the financial backers of the NuStart and Terrapower start ups, as well
as B&W which has recently announced that it is developing a new modular LWR design).
Steve Koonin could be a good resource on this, given his experience at BP (I had a long
conversation with him in March, 2008) DOE could also consider entering into a couple of

partnerships with MHR reactor vendors to support the completion of design certifications
(similar to what was done during the ALWR program).

recent decision to reduce

I would love to chat with you about NGNP as well as what is the right role for DOE to

accelerate commericialization of small/modular reactors. The later is becoming an
increasingly important subject. ,

3) U.S. Nuclear Regulatory Commission. There are a number of issues associated with the
USNRC's level of preparation and capability to receive license applications for new, non-
water-cooled reactor designs. Ultimately this requires an increase in the resources
going to the USNRC Office of Regulatory Research for this purpose. Right now the USNRC is
required to recover 90% of its budget from fees to utilities and vendors, which greatly
restricts its capacity to do the work needed, and only Congress can change appropriations
for the USNRC. I spoke with Steve Chu on this, who noted that DOE can only influence this
directly, but I see the issue of increasing the USNRC ORR budget to be a key one if
advanced reactor technologies are to be licensed successfully in the future.

This is, again, a high priority topic. WNot sure what can be done in 2010 but it is on the
8



Oak Ridge on the Advanced High Temperature reactor, which

4) Advanced Reactor and Fuel Cycle R&D. Here you will clearly be getting a lot of
advice. I'1l have to put in a plug for the work we have been doing in collaboraticn with
is a fluoride-salt coocled
reactor using TRISO pebble fuel and a thorium power cycle. We've made substantive
advances (http://nuc.pberkeley.edu/pb-ahtr) and it's worth being briefed and seeing some of
our experimental work (we could do this during your visit in November). I sit on nuclear
energy related review committees for INL, ORNL, PNNL, and LLNL. There is a lot of good
work going on out there. But in the thermal hydraulics area I would commend to your
attention INL's LDRD effort to develop a completely new version of RELAP (R7), using
modern object oriented programing methods and integrating capabilities for validation and
uncertainty quantification into the code. As you likely know, several years ago the USNRC
dropped RELAP5 in favor of developing their own internal code TRACE. This new R7 effort
has the potential to leapfrog completely past TRACE and become the primary analysis tool
used in the future by vendors and the DOE to license new reactor designs. They have a

development team with some highly gifted people, including the brightest PhD student T
ever graduated (Haihua Zhao).

Again, not sure about 2010 but revolutionary reactor design support is something I am
pushing for in future years. !

fhese are the top level ideas/recommendations I have. As an aside, I was at a "Science
Foo" conference this weekend at Google presenting on some of our UCB work on fluoride salt
cooled thorium reactors, and the talk was attended by Larry Page (Google founder), Bob
Metcalf (major venture capitalist), Eron Musk (founder -of PayPal and SpaceX), Stewart
Brand (Whole Earth catalog), Tim O'reilly ‘(major publisher), Bill Nye (Science celebrity),
Ed Yu (former astronaut, now at Google), and other very interesting people. We are
working in a rapidly evolving world where highly influential people are becoming very

interested in nuclear energy and its potential future role to support economic development
while meeting carbon emission goals. Very interesting.

¢

The same thing is happening in DC. Nuclear is on a big roll right now. There is
excitement around innovation as well as near term deployment.

Warm regards, Per

Hi Per:
Heard you are now Department Chair again~——congratulations????
Happy to talk to you via phone or in person. When is your next DC trip?

I plan to visit the Bay Area Thanksgiving week (is UCB in session on the 23rd, 24th and
25th of November? .

Pete




From: Per F. Pet

“3ent: Monday, 0t

To: Warren F. M

Subject: Re: Cal
2ar Pete,

son [peterson@nuc.berkeley.edu]
13, 2009 11:20 PM
r

I hope that you are doing well. I expect that you're busy, and that waiting for the
Senate confirmation process to move forward must be tedious too.

I'm sure that you've had quite a few people offering you their two cents, but at an
appropriate time I'd also appreciate the opportunity to do so as well.

Cheers, Per

Please give me a call at 505-362~1180 as soon as it is convenient.

Thanks

Pete

Per F. Peterson
Professor and Chair
spartment of Nuclear Engineering
.niversity of California
4111 Etcheverry Hall
Berkeley, California 94720- 1730
peterson@nuc.berkeley.edu :
Office: (510) 643-7749 Fax: (510) 643-39685
http: //www nuc.berkeley. edu/People/Per Peterson

Per F. Peterson

Professor and Chair

Department of Nuclear Engineering

University of California

4111 Etcheverry Hall

Berkeley, California 84720-1730 .
peterson@nuc.berkeley.edu g
Office: (510) 643-774°% Fax: (510) 643-9685
http://www.nuc.berkeley.edu/People/Per Peterson

10



Nagler, Asaf

e Johnson, Kristina
_ent: Monday, October 12, 2009 9:01 PM
To: 'petemiller350@comcast.net’; 'chris.kouts@hg.doe.gov'
Ce: ‘peterlyons4@gmail.com’; Lyons, Peter; Nagler, Asaf
Subject: " Re: FY 11 OCRWM Budget

Dear All- | would like for us to meet this week on this topic- would thursday or friday work for all? Thanks- Kristina

From: warren miller <petemiller350@comcast.net>

Ta: Johnson, Kristina; chris.kouts@hg.doe.gov <chris.kouts@hq.doe. gov>
Ce: peter lyons <peterlyons4@gmall com>; Lyons Peter

Sent: Mon Oct 12 20:57:32 2009

Subject: Fw: FY 11 OCRWM Budget

Kristina and Chris:

Perisa d‘istinquished member of the academic community. Steven Chu, John Holdren (and 1) very much trust his
judgement. | think we should take his advice very, very seriously.

Pete

-~ Original Message /

To: Pete Miller ; Pete‘Lvons
~ent: Monday, October 12, 2009 8:12 PM
ubject: Fwd: FY 11 OCRWM Budget -

pear Pete and Pete,

Per the email below, I've had some corresporidence with people in the repository science community who are .
concérned that the administration's FY 11 budget for OCRWM could, beyond stopping funding for the Yucca
Mountain license review, also stop funding for electronic records QA, long-term corrosion experiments, and
sample storage, and thus destroy the base of scientific and technical data that underlies the application.

I note that this action would be essentially equivalent to burning the books, with all of the negative implications
that the analogy implies. '

My hope would be that the administration's budget recommendatmn would provide ample funding for a
program to sustain OCRWM capability and knowledge in repository science, as- well as capability and
knowledge held in the NRC and NWTRB. :

An administration policy, to sustain core U.S. repository science capability and knowledge, would be consistent
with administration expectations that Congress should work to amend the NWPA after recommendations
become available from the BRC. :

In speaking with Steve Kraft from NEI today, it is clear that the commercial industry is nervous about the
administration's support for nuclear energy, which has a negative impact on decisions to move forward to
~eploy new plants. In this context, it could be helpful to have a clear direction to sustain the capacity to study

d develop geologic repositories, while U.S. policy on spent fuel and high level waste management remains
under review.



" Date: Mon, 12 Oct 2009 15:36:32 -0700

To: Holdren.John, Chu.Steve
From: "Per F. Peterson” <pe:erson@*1uc berkeley.edu>

Subject: FY 11 OCRWM Budget

&

Dear John and Steve,
Thank you for the opportunity to participate by phone in the NE meeting last Tuesday.

On a related topic, within the repository science community there is now discussion going
around about the administration's potential FY-11 budget request for OCRWM. Senator Reid
had announced at the end of July that the administration will zero funding for the review of the
Yucca Mountain license application.

While stopping the license review would be one thing, the larger question relates to the fate of
the scientific and technical information that supports the license application. If Quality
Assurance (QA) controls are stopped on the electronic records, long-term corrosion experiments
stopped, and samples in storage discarded, the scientific data base that supports the current
license application and understanding of the site would be destroyed.

The analogy that is emerging is that the administration might "burn the books" on the scientific
work that has been done for Yucca Mountain. The loss of YM scientific and technical data
would be pretty clearly analogous to the loss of knowledge that occurred with the burning of the
scrolls in the Library of Alexandria (it might also invite more unsavory, if less accurate,
analogies to book burning in Germany in 1933). Overall, it's bad 1dea to allow this base of U.S.
repository scientific and technical knowledge to be destroyed.

My recommendation is that even though the FY 11 budget request may stop the current license
application review, that the budget contain substantial funding to OCRWM and some to NRC
and NWTRB to sustain knowledge and capability in reposifory science.

It would also be great if the stated administration policy would be to sustain OCRWM
knowledge and capability until Congress amends the NWPA to provide the DOE with guidance
on how to move forward with management of spent fuel and high level waste. This policy to
sustain repository science would help make it clear that the Administration expects Congress to
take action to act on recommendations of the BRC and create a new policy framework for
managing spent fuel and high level waste by amending the NWPA.

Thank you for taking these issues into consideration.

Warm regards, Per




Per F. Peterson

Professor and Chair

Department of Nuclear Engineering

University of California

4153 Etcheverry Hall

Berkeley, California 94720-1730
peterson@nuc.berkeley.edu

Office: (510) 643-7749 Fax: (510) 643-9685
http://www.nuc.berkeley.eduw/People/Per_Peterson

Per F. Peterson

Professor and Chair

Department of Nuclear Engineering

University of California

4153 Etcheverry Hall

Berkeley, California 94720-1730
peterson@nuc.berkeley.edu

Office: (510) 643-7749 Fax: (510) 643-9685
http://www.nuc.berkeley.edu/People/Per_Peterson




u.s. nuclear waste pohcy scientific mtegnty, pohcy and
politics

* Per F. Peterson
Department of Nuclear Engineering -
University of California, Berkeley
peterson@nuc.berkeley.edu

Jammary 28,2009 -

One senfence summary

- A comprehenswe amendment of the U.S. Nuclear Waste Pohcy Act prowdes the only

i wable path forward toa func‘uonal U S. pohcy for nuclear waste.

' Proposed Pohcy Forum Article:

The Obama admm_tstratmn will soon face the ﬁrst major test of its stated
commitment to sc1ent1ﬁc integrity, when it W111 Ielease a detailed budget plan for the .

upcommc fiscal year 2010 In this budget plan the administration will recommend a

fundmg level forthe U. S Nuclea;c Regulatory Commlssmn s (U SNRC’s) scientific a;nd :

technical review of the Department of Energy’s (DOE’S) 11eense apphcatlon fora nuclear
Waste repos1tory at Yucca Mountam Nevada. Its budget plan Wlll also- speclfy a funding '

level for the DOE’s act1v1t1es to respond fo the Requests for Addmonal Information from

' the USNRC

——

The current naﬁonal policy to develop a geologic repository at Yucca Mountain -

' arises from a major act of Congress, the U.S. Nuclear Waste Policy Amendments Act

NWPAA) in 1987. This law stopped a process that was evalnating multiple sites and

restricted the DOE to study and develop a repository at Yucca Mounfain. This 1987 law

_ followed the original enactment of the Nuolearlwaste Policy Act (NWPA) in 1982,

~



which had earlier prohibited the DOE from considering any east coast sites for the first

national geologic Ie;.)ository; thus exempting the U.S. eastern seaboard from

. consideration for a repository in granite rock similar to the sites that have been studied’in

Sweaen aﬁd have now bee’n' successfully selected in Finland.

: WI;ile the process that eelected Yucca Mountain is broadly viewed as beiﬁg 4
unfair, and is deeply unpopular in Nevacla, ﬁc subsequent efforts to change this 1987
policy hzive pr_.cven.to.be successful. Speciﬁcaily, le gielation. fecoinmen.dcd by Nevadato .

have the federal government take title to spent fuel at reactor sites and stofe it there

 indefinitely was not enacted nor even deba‘ced in committee [2], nor was 1egislation by

rTepository advocates recommending the removal of the current statutory cap on the

quantlty of spent fuel that may be sent to Yucca Mountain [3]

Because p1ecemea1 efforts to change U.s. pohcy have proven unsuccessful, the |
prmc;pal pohncal battles on U.S. nuclear waste pohcy have been Waged within the U. S
Congress n establishing fundmg approprlatlons for the Yucca Mountain Project. \I:n ahese '

battles only a modest fraction of the approximately $750 million the federal government

collect‘s'.annually from tilities into the Nuclear Waste Fund (NWF) has eﬁded up being

appropriated to fund the Yucca Mountain project, and the remainder has been used to

‘offset unrelated speﬁding while remaining within annual federal deficit limits.
The Bush Administration, favoring nuclear 'energy and recognizing the scientific.
consensus for the need for a geologic repository, advocated for substantial funding of the

Yucca Mountain Project. During this 8-year period a major effort occurred to improve

the scientific understanding of the site and to develop modeling tools that could be nsed

- for licensing analysis. Warc Sproat, who was confirmed in 2006 as the most recent
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duector of the DOE Office of Civilian Waste Management, focused the maj onty of the
Office’s resources away from deployment teohnolowles such as trausportauon a.nd onto :
the completion of a repository lice.use application that could be submitted to the USNRC
uefore the end of the final Bush term. The license application that the i)OE submitted
the USNRC in June, 2008, shows a.large margin for compliance with the million-year

' s\afety standard .established by the Eﬁvironmentel Protection Ageney (EPA), as shoum i

g 1 | |
- The Obama transition office eétablished a clee; commitment to "Resiofe

‘Scientiﬁ;c I_utegrity to tﬂe Whi‘ue House," tmder which the transition office stated that the

/
incorning administration would:

."Restore_ the basic principle that gevefnment decisions éhpuld be based -
on the best-available, scieutiﬁcalljl-valid évidence and not on ideolo gical

predispositions.” [1] .

‘With its selection of its ‘White House Science Advisor and its Secretary of Energy, the
. Obama admmstrahon has signaled a clear comml’tment to science and sclenuﬁc integrity.
* But the administration’s fiscal-year 20 10 budee‘c plan will provide a major htmus test for
how strong the new administration's commitment’ to scientific integrity 1s, in a cas¢ where
the administration faces very strong polmcal pressuxe from within its own party to

dIastlcally reduce ‘0T ehmmate the fundm<7 for the current USNRC TEVIEW.

The Umted States has made large investments in chmate modeling, even though

- until recently the results of these studies have not had substantive impact on U.S. policy
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on carbon emissions. There is not a major philosophical difference between ignoring

scientific evidence to serve ideological predispositions, versus actively suppressing

scientific nquiry to serve ideological predispositions. But the second approach causes -

yet greater damace—the most recent ‘Yucca Mountain appropriations dec1s1ons that the
U.S. Congress has made d1d not s1mp1y reduce the U.S. capac1ty to evaluate the Yucca

Mountain site, they have also almost completely dismantled the U.S. scientific capacity

1o study any kind of geologic repository.

U.S. nuclear waste policy haa been reduced to a quagmire 5o dysfunctional that

has systemaucally degraded and dlsmantled the nattonal smenttﬁc and techmcal capacr

1o understand the geochemtsn—y and geophysics that underpm geolo gic reposrtory

perfopmance. Therefore it is vital that the United States systemancally review its current
approach to uclear waste management, and completely and comprehensi\fely overhaul

1ts current failed nuclear Waste pohcy

The solution to U.S. nuclear waste pohcy does not he in cutting off the fundlng of

* the USNRC review of the Yucca Mountain Ticense application. A robustU.S. .pohcy

would allow this USNRC review to continue to completlon because it will be techmcally

sound and will provide vital 1nformat10n to mform pohcy A robust pohcy would take

- the results of this review into account, inside a broader pohcy framework that would -

gstablish criteria for whether and how to use Yucca Mountain. A robust policy Would
sustain.a substant1a1 1nvestment n ceneral repos1tory science. A robust policy would -
spread the burdens of nuclear waste management and the beneﬁts more umformly

across the United States. A robust policy would minimize the burdens transferred to
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future generations, parficularlv those burdens that would rematn after the economically. . .
productive Tife of ntlclear facilities has ended.

Ultinrately, the only viable solution lies in 2 complete and comprehensive policy
review, leadingto a majer amendment of the 1987 Act. |

A new'eomprehensive amendment to' the NWPA must emerge from a systematic
PIOGess. But in the end~to be successflll—;there are several logical elements a
comprehens1ve amendment must hkely include. Frrst among these elements would be a
congressronal decision, after systerna’ac review, to. authonze the hcensmg and
construction-of a deep salt repositery near the existing Waste Isolatmn Pilot Plant t"acility
in southem lilew Mexic_o,. With a new surfaee facllitv designed' speciﬁcally to handle
crvrllan waste materials (versus the defense transuranic wastes that the current WIPP

facrhty now handles) The salt formation at WIPP has the maJ or advantage of provrdlng

" essentrally perfect and permanent Waste 1solat10n for many 1mportant nuclear ‘waste,

streams. But because the salf creeps to encapsulate the waste and weakens when heated,
the di'sposal at WIPPA is essentially irreversible (whereas Yucca l\/lountain is very
dlfferent providing strong albeit 1mperfect isolation but far easier long—term recovery}

The use of this new deep salt facility would be stnctly hn:nted by statute to the chsposal of

materials that are known to have no potentral ﬁ.lture economic value and otherw1se ﬁt the

techmcal capahrhtres of the geologlcal formatlon

The use of Yucca Mountain could then be restricted to those matenals that are

" unlikely to.be economic to recycle in the intermediate term, but are judged to have

potential leng-term economic value and thus warrant disposal in a facility for which -

'retrievability is feasible for several centtlries. This would represent a subset, likely a
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very small subset, of nucléar materials currently stored or generated in the civil and

defense sectors.
* Finally, a combination of on-site and centralized interim storage would be used

for all materials that might have potent_ial economic value to recycle in the intermediate

-

. term (within the next century or soj'. This would include most or a1l spent fuel discharged

. by current light water reactors.

Some centralized interym storage should be authorized and consn'ucted in the

Eastern or Midwestern United States, to accept spent fu'el ﬁ'om decomrmssmned nuclear

potwer plants, and also to dembns’crate.anational willingness to distribute and accept the
'bu:;dens of waste storage and management more equitably across the couniry. A logical

candidate (in terms of current federally owned sites) might be the Savannali River Plant -

in South Carolma Becanse the amended NWPA would also authorize the development 0.
geologic repos1torles ¢apable of teking this spent fuel 1f itisnot recycled in the
intermediate term, local communmes would not have to worry about interim storage

becommg de facto permanent storage.

W1th these pohcy changes the rate and distance of spem fuel transportahon

would be minimized._ Ongoing R&D could be performed to further improve spent fuel

- shipping technology, and the amendment could require full-scale testing of transportation |

canisters to further reassure the public and other stakeholders.
The amendments could also assure that affected communities receive benefits that
balance burdens. For example, the statute could make permanent the New Mexico Sandia

National Laboratory's current role as the lead U.S. laboratory for repository research and
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development. Communities hosting centralized interim storage and repositories could

* also be given priority for hosting future fuel cycle demonstration facilities.

Froﬁz the perspective of national security, a comprehensive amendment to the

NWPA could broaden the types of foreign nuclear materials that the DOE could be

éumoriz_ed to import and manage, beyond the highly-enriched reséa;rch reactor fuel that

}the U.‘S . now takes, o include limited quantities of foreign commercial spent fuel (]j:nited

toa small fraction of total,U.S'. domestic spent fuel production, so the quantitative burden -
would be small)z The DOE oould be authorized to enter into contracts to take foreign

spent fuel in cases where the U S. State Department determines ’that 1t would improve

- U.S. national secunty If accompamed by pressure on other major nuclear fuel exportmg -

) oountnes (e.g., France, Russia, Chma) to do the same, th1s could create a _strong set of

incenﬁves on new countries that just &re DOW moving ‘forward to adoot h_uclear, energy to
avolcl ’lievelooiﬁg sensitive eorichment and leprooeesing oélpabilitieo, rather than adopting
Iran ancl North Korea as their role models ’ |

A big question for amendmg the NWPA 15 how and When to begin recyclmcr speot :
fuel. Certamly the cunently available technology for recycle into’ oonventmnal light water
reactors is unattractive on both economic and net benefit grounds. So a v1tal element ofa
of comprehensive amendment would define a path forward to deyelop and deploy
advanced fuel—c:-}.rcle and Gexieraﬁon IV reactor technolo gies ‘capable of eoonomioally and
securely recycling spent'fuel. In this regard, it is vital that theNWPA amendments assure
that a portfolio of such advanced .technologieo AWill be explored and hat these research |
and ‘development progrems are sﬁbj ected to effective exterrlal scientiﬁo peer revievs./. The

stmplest way to determine when these technolo gies are ready to perform recycle at

Peterson® . : . o o . P§-7



commercial scale is to avoid any subsidies for commercial deployment, so that recycle
enters into the n:_iarketplace when it becomes economically attractive.

Besides being dys’flmgtional and costly, current U.S. nuclear waste policy is -

. simply an embarrassment. Clearly any single element of a funbtionz_;l policy, as outlined

" above, would be impossible to implement by itself. But aggregated together into a

[

comprehensive and far-reaching change from current U.S. policy, these elements create a

' log;ic-alﬂpath forward to manage nuclear wéstes in 2 manmer that fairly shares burdens and " ‘

. benefits across ﬂ;e Uni’ged States.

References an’d notes B

1. ttpifwrorw.aip. org/ﬁl/2008/115 himl

2. © U.S. Senate Bill S. 2099, “The Spent Nuclear Fuel On-S1te Stora.ge Secunty Act of
- 2005,” Dec. 14, 2005 : ,

3. US: Senate Bﬂl S. 3962 “Nuclear Fuel Manafrement and’ Dlsposal Act,” Sept. 27

2006.
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year EPA safety standa.rd

l?eterson

" techmcal review by the USNRC, shows a 1arge margin for comphance with the million-



Nagler, Asaf

From: Nagler Asaf

Sent: - Monday, November 16, 2008 7:40 AM
To: . ‘Lyons, Peter

Subject: Re: Yucca Ming

That is helpful, thank you pete.

Asaf Nagler

Staff Director and Senior Advisor

Office of the Under Secretary of Energy
202-586-1026 (office)

202-251-7824 (mobile) -

. Asaf.Nagler@hg.doe.gov

From: Lyons, Peter

To: Nagler, Asaf

Sent: Sun Nov 15 20:10:52 2009
Subject: Re: Yucca Mtng

Hi Asaf

Ideas might include:

Timing and implications of any announcement re the hcense appllcatlon on the people and program,
impact on Pete's confirmation and confirmation to do what?,

Need to protect nations technical investment in repository science-both knowledge and people
Lessons learned from successful foreign programs )

Hope this helps . )

Pete : '

From: Nagler, Asaf

To: Lyons, Peter

Sent: Sun Nov 15 19:37:57 2009
Subject: Yucca Mtng

Pete

1 hope you had a good weekend. In preparation for the Yucca Meeting, do you have a list of items that you would like
addressed/discussed? When you have a second, if you could send me your thoughts, that would be great so that | can

- put an agenda together.

: Tﬁanks alot.

-Asaf

50



From: . SEEEREEEC.doe.gov

To: - ALL OCRWM@rw.doe.gov; 5
Subject: ‘ Further Guidance on the Retention of Documents
Date: Thursday, May 20, 2010 4:34:49 AM

All OCRWM personnel are instructed to contlnue to refram from the o
destruction of any documents or.copies of documents that relate to Yucca
Mountain and any of the science relating to storage or disposal.of

high-level waste or spent nuclear fuel, even if permitted under applicable
retention schedules. This instruction is to be carried through

to all contractors.performing services for OCRWM, including other agenc1es

performing services. under interagency agreements During the recent hiatus

of shutdown activities, we were already refraining from destruction of

documents or coples of documents This conﬂrms that this restnct|on :

* remains

in effect. According, documents or copies of documents should not be
-shredded, recycled or destroyed in any other manner. Documents or coples .

of

documents should be placed in a box in your work area so that they can be

periodically. picked up and stored until this direction is rescmded
Should you

have any questlons please contact your Office Dlrector



From: F 3

Sent:- Tuesday, May 11, 2010 521 PM

To: L)

Ce: ; '

Subject: " RE: Yucca Mountain Withdrawal of Work .

-: : ' ' !

As we discussed, I think the turn- around time is unreasonable (i.e., a deliverable of this
magnitude and importance in less than a week). I understand that Sandia may have done some

‘preliminary work but I still don't think the timing is adequate. I will draft a letter to
Sandia tomorrow and will coordinate with you and other‘s as we determine appropriate.

----- Original Message-----

From: .

Sent: Tuesday, May 11, 2919 4:31 PM
To: NN - '
Cc:.

Subject FW: Yucca Mountain wlthdrawal o-F Work

mml, zttached is the letter £rom OCRWM requestlng Sandia’s shutdown plan and termination of
task activities. They want this plan by 17 May. Sandia has indicated to me that it may take
up to 3 weeks depending on what the letter states. Please provide the necessary direction to
Sandia. If you have any questions please contact me. Thank you. Sl

-----Original Message--~--

From: |ENERENNGYMP . GOV [mallto—@YMP Gov]
Sent: Tuesday, May 11, 2010 4:84 PM
To:

Y
Cc: Y@ andia.gov; NN (RW)

Subject Yucca Mountaln wlthdr'awal of Work

Here is my letter to Joann, expressing DOE's decision to withdraw all work related to
licensing at Yucca Mountain. Please call or email me if you have any questions. I'm certain
that we will have much to discuss over the next ~Few months.

L)
95/11/2018 @1:32 PM

To: YN/ YD/RWDOE

cc:

Subject: LL tetter . )
. 'LSN: Not Relevant - Not Privileged

User Filed as: Excl/AdminMgmt-14-4/QA:N/A

(See attached file: Ltr, GGG, dtd 5-11-10.pdf)

1.



From: SN

Sent:’ Tuesday, June 29, 2010 42:48 PM

To: b . S, S S
Subject: FW: ASLAB Denies DOE petition to Withdraw LA

Attachments: 20100629+63-001+-+NRC+Order+Denies+DOE+Petition+to+Withdraw(1]. pdf

Do not know what impaci this will have but ! am more concerned us not aliowing Sandis to properly archive information
based on direction from OCRWM. D

From: SRR | :ito s @sandia.gov]
Sent: Tuesday, June 29, 2010 12:17 PM

To:

Subject: FW: ASLAB Denies DOE petition to Withdraw LA

Latect news on YMP  We balieve that DOE will appeal this decision to the Commission.

From:

Sent: Tuesday, June 29, 2010 11:23 AM

To:

Subject: ASLAB Denies DOE petition to Withdraw LA

Y



. complete close-out activities: (reference Sandia's proposed project plan). Their request appears to be

I ‘\.

From: gt

Sent: . . Thursday, July 01, 2010 12;11 PM
To:

Cc:

- Subject: “Yucca Mountain Closure

—

his is a follow up to our mesting this morﬁing.—.and | are proposing that We send OCWRM in response

s
o their attached letter. Let me know if you need additional information. Thanks.

—

The purpose of this email is to obtain clarif catlon on your June 22, 2010, letter; Subject: Direction to Withdraw
Work Related to Office of Civilian Radioactive Waste Management (OCRWM) Licensing Proceedings Contract

- Tasks.,

t

Your letter states Sandia needs to meet Licensing Stipport Network (LSN) obligations and preserve all existing
records and materials. However, the letter also states, “We have determined that the suggested tasks are not
required for DOE to comply with its obligations to preserve the LSN or other existing records and materiais

‘needed if the proceeding were to resume”... “Therefore, you are directed not to proceed with these suggested

tasks but to limit your ongoing work to meeting LSN obligations and preserving all existing records and
materials, including, most importantly, those that contain scientific information.” Sandia has indicated that all -
tasks are necessary for proper preservation and they need until December. 31 to accomplish. the tasks. Please
identify the specific suggested tasks that are not necessary in Sandia’s May 28th Plan. The Sandia Site Office
(SSO) wants to make sure that we understand OCWRM's direction te ensure the contractor adequately
preserves records and materials, particularly in light of recent GAO interviews with Sandia personnel and an
early expression of concern for record keeping, and the uncertainty associated with the final outcome of -

litigation (reference Atomic-Safety and Llcensmg Board (ASLBP) No 09-892-HL.W-CABO4, Docket No. 63-001-
HLW).

In additlon please let me know if Sandia’s estimated completion dates (e.g., December for preservation of
records) are acceptable. They have indicated no additional funds will be necessary but time beyond
September 30 until December 31 (with final billing in the second quarter of FY11) is necessary to adequately
reasonable especially due to, but not solely because of, the delay in providing direction to stop activities. In
addition, there are other shut down activities such as the hot cell at PNNL that cannot be accelerated as well
and will not be completed until the end of the calendar year.

It is my understanding that Sandia is currently implementing their May 28 Plan and SSO is recommending they
be allowed to fully implement their plan, as submitted.

Finally, | received your letter via “hard” mail on June 28, which was after your proposed effective dates.

Therefore, my letter to Sandia will indicate “effective lmmedlately " Upon receipt of your clarification, SSO will
notify Sandia on path forward. Thank you.

G- tr to
Re Kir Dir.

Contracting Officer
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Sandia Site Office
National Nuclear Security Administration

Telephone: G
S

Fax:

emai| IO oV
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S3 Weekly RW Meetlng

7A-219

' Wednesday 4/7/2010 11:00- 11:30AM
Briefing memo by Ben Steinberg

B2
L
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Backeground
Actions completed

*
e

'\.

. RW gave a briefing to S2 and 51 staff on Closeout activities today (4/6)

Recommendation memo to S1 from RW/S3 asking to move forward on personnei ‘
issues was written and delivered to S$3 and is now going through concurrence
)
process
The Closeout plans have been revised. A status column has been placed in the

document to track RW tasks from each of the six focus areas was created The

new plan is included in your briefing materials-

PA will take over with RW Webs1te

Imnortant points

Actions pending .o | /.

RW is waiting to hear 1f they should continue to Work on personnel issues, or

~whether there needs to be a total stoppage in Work until after S1 meets with
members of Congress.

Critical personnel issues that still need to happen include: 1) Plan for =
Buyout/Earlyout; 2) GC transfer memo for RW employees; 3) NE Job postings
for RW employees; and 4) Details of EE term positions for RW employees

" Resolution still needs to be made on who will take over control and payment of

RW Nevada property. NNSA looks to be the most likely carididate .

S1 letter to members of Congress to be made available to Labor Umons Waltmg
for Asaf’s feedback : :

LM was going to develop a budget for RW electronic records management. I
have follow up with Dave Geiser and Karl Stoeckle about this and have not heard

* back from them about this

Next Steps

Discussion on how to move forward with personnel issues: 1) Plan for
Buyout/Earlyout; 2) GC transfer memo for RW employees; 3) NE Job postmgs

for RW employees; and 4) Details of EE term positions for RW employees
Discussion on how to move forward with property issues :
Discussion of LM budget needs to handle RW electronic files in FY10 and FY11

ATTACHMENTS :
Attachment — Decision memo to S1 on how to move forward on personnel issues
Attachment — Detailed Closeout Plan (with status column)

Attachment — Agenda for tomorrow’s meeting



S3 Weekly RW Meetmg
TA-219
Wednesday 4/14/2010, 1:45-2:00PM
Meeting requested by Under Secretary Johnson
Briefing prepared by Ben Steinberg, S3 Office, 202-253-0859
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This week the most pressing issues are:

1.

4

DOE'’s meeting with Congressional Staff: On Tuesday (4/13) Scott Harris, Steve
Isakowitz, Dave Zabransky, and Dan Utech went to Capitol Hill to meet with

 Congressman Frelinghuysen’ s staff to talk about the legal authority DOE has in

shutting down Yucca Mountain. ‘There were a miumber of action items that came out
of this meeting that Dave can talk about.

. Legal proceedings update: DOE has multiple cases pending against it in regai&s to

Yucca Mountain. Specifically, there are cases in the District Courts, as well as a
ﬁlmg at the Nuclear Regulatory Commission. : ~

N

. Status of meeting between Secretary Chy and Congressman Frelznghuysen A

meetmg has still not been scheduled.

' ‘. Addlltlonal, ;ssues:

Most critical personnel issues that still need to happen: Plan for Buyout/Earlyout; GC

transfer memo for RW employees; NE Job postings for RW employees; and Details
- of EE term positions for RW employees. None of these actlons have been Worked

since our last meeting.

Property: A resolution on who will take over total control and payment of RW
property is still needed (NNSA or EM)? ~

' Inv1ted Attendees

Nagler Asaf;, Zabransky, Dave; Lev, Sean Mueller Stephanie; Gelser Dav1d Sandoh
Robert; Miller, Warren; Hanson, Christopher; Lange, Robert; Isakowitz, Steve; Miller;
Neile; Utech, Dan; Leistikow, Dan; Hurlbut, Brandon; Anderson Margot; Harris, Jessie;
Cadieux, Gena; Podmaniczky, Katmka



Sramsars

TO DO LIST:

POC/Office

without permission.

o , ' , | Due date
Direction on whether we can continue to meet | 4/15 Sean Lev/GC
| Identify skills needed to retain knowledge base | 5/5 | RW and NE -
from RW o | ,
Complete records management plan 5/5 | RW &nd LM
Plan detailing how much it would cost to 5/5 Steve
| reconstitute RW office and restart license Isakowitz/CF
application process should they be terminated O -
Memo to HEWD providing language for 5/5 Scott
repealing the department ability to reorganize - Harris/GC
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) S3 Weekly RW Meeting -
' 7A-219
Wednesday 4/ 14/2010 1:45-2:00PM - _
Meeting requested by Under Secretary J ohnson ' . TN - E
- Briefing prepared by Ben Steinberg, S3 Office, 202-253- w/ cww" ' .@ bty 2

| Mo 10D ¥ i il ‘1
* This week the most pressing issues are: e :{:)@ &WWM
~ . : ; E E.—_" .z L

1. DOE’s meeting with Congressional Staff: On Tuesday (4/13) Scott Harris, Steve
Isakowitz, Dave Zabransky, and Dan Utech went to Capitol Hill to meet with
Congressman Frelinghuysen’s staff to falk about the legal authority DOE has in
shutting down Yucca Mountain. There were a number of actlon 1tems that came out
of tlns meetmg that Dave can talk about.

2. .Legal proceedings update: DOE has muluple cases pending against 1t in regards to
Yucca Mountain. Specifically, there are cases in the District Courts, as Well asa
ﬁlmg at the Nuclear Regulatory Comrmssmn

f@’/ Status of meermg between Secrerary Chu and Congressman Frelznghuysen A
meeting has still not been scheduled

~ Additional issueS'

4: Most critical personnel issues that still need z‘o happen Plan for Buyout/Earlyout GC|
transfer memo for RW employees; NE Job postings for RW employees; and Details
of EE term positions for RW employees None of these actions have been Worked

since our last meeting. D

5. Property A resolutlon on who w1ll take over total control ancl payment of RW HNSH-
property is still needed (NNSA or EM)? .

Invited Attendees:

Nagler, Asaf; Zabransky, Dave; Lev Sean; Mueller, Stephame Geiser, David; Sandoli,

Robert; Miller, Warren; Hanson, Christopher; Lange, Robert; Isakowitz, Steve; Miller,
Neile; Utech, Dan; Leistikow, Dan; Hurlbut, Brandon; Anderson Margot; Harris, Jessie;
Cadieux, Gena; Podmaniczky, Katinka
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repealing the department ability to reorgamze '
without permlssmn .

| _ Due date | POC/Office
Direction on whether we can continue ‘to meet | 4/15 Sean Lev/GC
| Identify skills needed to retain knowledge base | 5/5 RW and NE
| from RW . _ o
| Complete records management plan 5/5 RW and LM
| Plan detailing how much it would cost to 15/5 - Steve .
| reconstitute RW office and restart license Isakowitz/CF
application process should they be terminated O ’
.| Memo to HEWD providing language for 5/5° Scott
' Harris/GC
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COSTS BEYOND 2010

T ACTIVITY

2010 1 2011 2012 AND BEYOND - Suggesi
ONGOING SITE INRW $350,000 . |'$350,000/YEAR UNTIL PERMANENT | NNSA
MAINTENANCE BUDGET = CLOSURE . .

RETENTION OF INRW $200,000 $2oo 000/YEAR AS LONG RETAINED NE
"PHYSICAL SPECIMENS | BUDGET | . : ,
LSN MANAGEMENT =~ |INRW $1,700,000 $1,700,0QO/YEAR ASLONG AS LM

. BUDGET . REQUIRED '
RETENTION AND INRW - |$5,800,000 | AS DETERMINED BY LM AND LM
MANAGEMENT OF BUDGET | (BST. | INCLUDED IN LM BUDGET
RECORDS ' " | FROM LM | REQUEST.
TRANSITI :
ON
- o PLAN) .
| USARS PENSION $7,500,00 LM
FUNDING 0 FROM. -
. RW : ‘ .
USARS AND SANDIA INRW $500,000 | $500,000 ‘ NE
CONTRACT CLOSEQUT | BUDGET | - B L
NE TERM EMPLOYEES - * | FUNDED NE
TO HANDLERW | BYRW
CLOSEOUT ACTIVITIES :
(2 YEAR TERM) : : 3
NUCLEAR WASTE FEE INRW | $2,300,000 | $2,300,000 GC
VERIFICATION, BUDGET
‘| ADEQUACY . o -
DETERMINATION, FUND
MANAGEMENT, - :
INDEPENDENT AUDIT | ‘ . ,
OFFICESPACEAT . = |INRW APPROX. | APPROX. $10,000/PERSON/YEAR NE and ( -
| NEVADA SITE OFFICE | BUDGET | $10,000/PE | (COST BEING F]NALIZED WITH SR
FOR NE AND GC STAFF RSON/YE” | NSO)
' ' AR
.| OFFICE SPACE AT INRW - | APPROX. -| APPROX. $30,000/YEAR ASLONG AS |NE
 NEVADA SITE OFFICE - | BUDGET | $30,000/Y |REQUIRED (COST BEING FINALIZED | -
FOR NRC INSPECTORS - |BEARAS | WITHNSO)
' LONG AS o .
REQUIRE :
: , D .
' SITE REMEDIATION $85-97 MILLION, RANGEOFRW & | NNSA
AFTER PERMANENT CFO ESTIMATES. ACTUAL COST :
7| CLOSURE (TIMING OF AND SCHEDULE SUBJECT TO
| EXPENDITURES . NEGOTIATIONS WITH STATE,
| UNKNOWN AT THIS -‘COUNTY AND AII‘ECIED
- - AGENCIES

TIME)



RW STATUS
AS OF 5/28/10

FACILITIES

\

RW has turned back to the landlord 10 of the 15 buildings that comprise the Yucca Mountain Project _
campus in Summerlin. Sandia occupies 2 buildings, USARS is in one building, and 2 buildings contain -
records and surplus equipment. As the leases on the 5 remaining buildings have expired, we are paying -
monthly rent on these facilities (approx. $250k/month). The rent will increase by 25% beginning :
September 1. We are planning to be out of these buildings by September 30.

- The RW Hillshire Building will be turned over to LM in July; RW has pald the lease on this building

through FY2011.

RW staff is working with HC & MA staffto consolidate RW staffin the 7F corridor. MA has requested
the excess space for use by other orgamza’uons Union approval will be reqmred

CONTRACTS

The M&O submitted their plan for shutdown of licensing related activities. After review, DOE will be .
* sending further guidance eliminating tasks that DOE believes are not necessary to comply with DOE's
ongoing LSN obhgatlons, to preserve ex1stmg records and materials needed if the proceeding was to
resume, or otherwise to preserve the scientific information developed during the many years of the ‘
Yucca Mountain project. Currently being developed with GC.

The shutdown plan submitted by USGS is under: review.

The shutdown plan from Sandia National Laboratones is scheduled to be received 5/28

STAFFING | | I

Apphcations for eerly-out/buy-out are being accepted through June 16. About 22 employees have
expressed interest to date. Most employees will depart by 7/31; key staff will be held to 9/30.

The NE jobs have been posted and closed on June 26. Interviews will take place next week. Selected
employees will transfer from RW to NE on September 26.

The MA/EERE term positions have been posted and have closed. Interviews will take place shortly.

- Selected employees will transfer from RW to MA/EERE on September 26.

The GC positions have been posted and close on June 8. The transfer of functlons from RW to GC is
approved and pending. :

Ken Powers W111 be transferring to NNSA HQon July 31. Ken will continue to support RW closeout.

FUTURE COSTS

Following table provides cost estimates for-activities that will continue beyond FY2010. Esﬁmates are
preliminary in nature, but can be sued for budgeting purposes. No closure bas been reached with NNSA
staff in Nevada regarding turnover of site to NNSA.



Discussion Paper
USA RS Contract Close out for Selected Tasks

Purpose: Obtain Under Secretary approval to nnplement proposed approach
Approach: |

¢ Reduce the scope of the contract to mclude only
o Shutdown of finance, human resources (HR), subcontracts, and
information technology (IT)
o Pensionplan and medical benefit plans (consistent with Office of Legacy
management transition plan)

. Work would be performed at URS corporate ofﬁces

. Requ1res 11.5 FTE and $2. 1M for labor, other direct costs, and fee from October
2010.through December 2011.
o Includes the 5 FTEs requued to administer the pension plan and medical
benefits. '
o Provides for 6.5 FTE to shutdown ﬁnance HR, subcontracts, and IT

. Advantages
' o Provides the capability to closeout approxmately 225 subcontracts rather

than transferring to another M&O contractor

o Safeguards PII by continuing to maintain a separate URS computer system
until closeout is completed

o Facilitates the separation of USA RS employees by having the HR .
representatives available to process out employees

o Provides for continuity of financial systems

e ' Next Steps
o Obtain Under Secretary approval
. o Finalize approach with HQ procurement
.o Modify contract to implement approach



Weekly RW Trans1t10n meetmg
3/2/2010 .

L Update on Records’

Attendees: Under Secretary Johnson, Asaf Nagler, Dave Zabra.nsky, David GGISGI' and

' Sean Lev

Agenda: o ‘

1. Run-through of RW Transition Plan:
o Format and highlights
. Concerns/comments/questions

IT. Update on human capital/budget:
e NE responsibilities
¢ EM responsibilities
s EE potential

s LM one-files’

JAave ~ %P"‘*”%
o Physicalfiles. -~ —=7 bo WL VIS | Tyansihe Pled

15 minutes
v 7 minutes

/LWN% |
Heceds L BT

5 minutes -

NFlc/ W4J—L-

EAS Update on contracts and mqulnes ,
» Contracts — buildings, M&O; hcensmg

¢ IGaudit |
o  GAO audits. o
Tt Procszs

¢ (/IMD»J Nia
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MEETIN G MEMO for the UNDER SECRETARY OF ENERGY
‘Weekly Meeting with RW

DATE: 3/1/2010
FROM: Ben Steinberg

Purpose

.. This weekly meetmg is set for S3 to review progress and concerns from the Office of C1v111an
Radioactive Waste Management (RW) as they move to close down operations.

Aftendees

Dr. Johnson, Asaf Nagler, Dave Zabransky (RW), David Ge1ser (LM') and Sean Tev (NE)

Background :
5 themes have emerged durmg the past two meetings with RW. These themes will most hkely

be discussed in all mee’ungs moving forward. LS

1. RW Closeout plan:

o The plan was emailed to SB on Friday, 2/26. The plan will need to be reviewed by our

office and commented on the near term future. ThlS will be a maj or toplc of dlscussmn in
thls week’s meeting. _ :

2. Humar' Capital:
o GC has agreed to take on 135 staff from RW (long-term)

_» RW and EE still discussing whether EE will take on (12-3 0) RW staff. Thls decision w111

be made by March 19.

o NE was tasked with putting together a plan and finding out how much money they have to
take on RW personnel. A “Crosswalk” of RW functions transitioning to NE in FY 2011
was sent to our office on Frlday 2/26 This will need to be reviewed and commented onin
the meeting.

o LM stated that they have no money allocated in thelr budget for RW staff. NE may
have to transfer funds to them to manage the electronic files. .

Records

Physical samples: It was agreed in last weeks meetmg that no physmal samples will be
" destroyed for legal reasons. However, the questions still remain: who is the custodlan of
- these samples and where are they going?
e Electronic files: Ken Powers (RW) and John Montgomery (LM) are currently discussing
what will happen to the RW files, how much money it will take each year to maintain them,
and who will be responsible for this? LM will make a decision about whether they can
take on this task next week.

.[>.

. Contracts:
Depending on the contract, they will have to be terminated at different tnnes For instance,
-anything having to do with the licensing of Yucca Mountain will have to wait. Building
and M&O contracts will be terminated by April 30™. :



RW Transition Weekly Meeting Notes
2/23/2010

Attendees: . '
-Under Secretary Johnson, Asaf Nagler, Dave Zabransky, Sean Lev, David Geiser

RW Transition Plan:
-Plan was promlsed to Dr.J ohnson by 3/1. They sent the plan to us on Friday, 2/26.

Human Capital:

~- 15 people are being transferred from RW to GC. Dr. Johnson asked if this is a term

position or career. Dave remarked that this is a long-term position.

- - Recommendations to move employees from RW to other divisions is going to S2 at the

end of the week (3/5).
- Many of RW’s staff will get transferred to other divisions within the department. Dave

wants to make sure that some people are detailed back to RW until the closure Skeleton

t

offices will need to be created for these people.

~ -RW and EE are having preliminary conversations about a satelhte office to handle

grants/contracts for them. . This office could be upwards of 30 people. Scott Hines, Steve
Chalk, and Claire Johnson are the people in EE that RW is talking to. By March 19t

" they will reach an agreement on whether EE will take on new staff.

- NE stated that.they have program dollars that pays for some staff to transition to other
offices. A number of $45 million was stated at the meeting. Dr. Johnson asked for them
to put together & budget for the transition of staff and how they would be paid.. The
questions are: where is the money commg from, and do we have enough?

Records (physmal/electromc)

- July 30™ all employees need to be out of the buildings in order to clea.r out the facﬂmes.

- Ken Powers (RW) and John Montgomery (LM) will be the two leads on handling
electronic records for now.
- LM may manage RW electronic files after the office closure. Dr.J ohnson asked them

~ to make the decision in two weeks.

- NE is helping to decide what to do with phys1cal samples Do we keep them 1 in the
warghouse, transfer them to another location or destroy them? There was consensus that
we will hold on to them in case there is litigation in the future. The question is: who is

the. custodian of these files and where are they going? Maybe to NNSA‘?

- Contracts

~Asaf asked where are we with contracts‘7 Can we start to terminate them'? Dave said
that certain contracts can be terminated (those not related to the hcensmg operations).
- Bu11d1ng contracts and M&O contracts will be terminated by April 30",

Inquiries: . :
- RW received a letter ﬁom the Inspector General (IG) to do an audit of Yucca Mountain
closure. Dave Zabransky is going to ask the IG if they can continue this audit process

later in March — after they have completed a transition plan.



RW Transition Weekly Meeting Notes
2/23/2010

Attendees:

* -Under Secretary J ohnson, Asaf Nagler, Dave Zabransky, Sean Lev, David Geiser,

RW Transition Plan
-Plan was promised to Dr J ohnson by 3/1. They sent the plan to us on Friday, 2/26

’ Human Capltal

- 15 people are being transferred from RW to GC. Dr. Johnson asked if thisis a term
position or career. Dave remarked that this is 2 long-term position.

"- Recommendations to move employees from RW to other divisions is going to S2 &t the

end of the week (3/5).
- Many of RW’s staff will get transferred to-other d1v151ons within the department Dave
wants to make sure that some people are detailed back to RW until the closure. Skeleton

- offices will need to be created for these people

-RW and EE are having preliminary conversations about a satellite office to handle
grants/contracts for them. This office could be upwards of 30.people. Scott Hines, Steve

. Chalk, and Claire Johnson are the people in EE that RW is talking to. By March 19th

they will reach an agreement on whether EE will take on new staff.

- NE stated that they have program dollars that pays for some staff to. transition to other
offices. A number of $45 million was stated at the meeting. Dr. Johnson asked for them
to put together a budget for the transition of staff and how they would be paid. The
questlons are: where is the money commg from, and do we have enough?

. Records (physmal/electromc)

- July 30" all employees need to be out of the buﬂdmgs in order to clear out the facﬂmes. ,
- Ken Powers (RW) and John Montgomery (LM) will be the two leads on handhng
electronic records for now.

- LM may manage RW electronic files after the office closure.- Dr. Johnson asked them

" to make the decision in two weeks.

- NE is helping to decide what to do.with phys1cal samples. Do we keep them in the
warehouse, transfer them to another location or destroy them? There was consensus that
we will hold on to them in case there is litigation in the future. The question is: who is
the custodian of these files and where are they going? -Maybe to NNSA? -

; Contracts )
. -Asaf asked where are we with contracts? ‘Can we start-to terminate them? Dave said

that certain contracts can be terminated (those not related to the hcensmg operations).
- Building contracts and M&O contracts will be termmated by April 30%,

Inquiries:

. -RW received a letter from the Inspector General (IG) 1o do an audit of Yucca Mountain

closure. Dave Labransl{y is going to ask the IG if they can co_n’nnue this audit process
later in March — after they have completed a transition plan:



RW Meeting:

7A-219

Tuesday, May 17%, 11:30AM-12:00PM

Meeting requested by Kristina Johnson

Briefing prepared by Ben Steinberg, 202-253-0859

Backeround:.

Below are the action items that were discussed in the RW meeting two Weeks ago May 5™). A few
important points:

Action # 3: All letters were sent to Sandia, USGS, and M&O. They were given till May 24™ to
provide us with a plan of action for closing down, and till May 31 to stop work. ’

Action # 5 HC, RW and others signed an agreement with the labor unions last week. They laid out’
" the rules, processes and actions that will take place moving forward. I am trying to get a copy of this.

Action # 6: There is still no resolution on whether NNSA will take responsibility for the RW
property. This action item was given to you in the last RW meeting.

Action # 7: The records management planning started up again last week and it will be 1mportant to
get an update from Dave Geiser on when a draft of this plan w111 be complete. -

Action # 8:RW. stated that when they posted jobs for NE positions, this-in effect was an artlculatlon
~ of the skill needed moving forward. They would like NE to art1cu1ate what they need as well.

Action Itgm ) Point Person (Office) Due | Status
. . : _ ’ ' Date

1. Memo to the Secretary updating him | Dave Zabransky (RW) 5/5 | Complete -
on recommended RW next steps. * | and Asaf Nagler (S3) _ o -

2. Conversation with WH and Congress Rod O’Connor (COS) 5/6 | Complete '.
about RW - , and Brandon Hurlbut A (. :

‘ (DCOS) -

3. Send stopwork order letter to Dave Zabransky (RW) 5/10 | Complete
Sandia, USGS, and USRS. | and Sean Lev (GC) ' ‘ :

4. Post job listings for GC, NE, and - Dave Zabransky (RW) 5/10 | GC jobs have not been posted. NE jobs
term positions for EE as well as .and Sean Lev (GC) ' need to be reposted (mistakes were
Early Out/Buy Out options for RW ‘ ' found). EE jobs are posted.
employees. .

‘5. Communicate stance with Unions Mike Kane (HC) and 5/10 | Complete

Dave Zabransky (RW) S

6. Update on whether RW property Kristina Johnson (S3) . | 5/15 | Pending
ownership will be NNSA or EM

7. Complete records management plan | Dave Geiser (LM) 5/15 | Pending

8. Identify skills needed to retain Dave Zabransky (RW) | 5/21 | RW believes this is now an NE issue.
knowledge base from RW : ' | Discussed below.




RW Meeting:
7A-219

Thursdsay, June 3™, 10:30AM-11:00AM

Meeting requested by Kristina Johnson

Briefing prepared by Ben Steinberg, 202-253-0859

Overview:

This meeting will hopefully focus in two areas ' :
1) Discussion on out year budget issues — who owns What/how much will it cost (15 mins)
2) Updates: job postings, NRC, records management plan, RW property, etc. (15 mins)

Backesround:

Below are the action items that were discussed in the RW meeting two weeks ago (May 18“1) Copzes
will be made of the below chart for the meeting. .

Dué

Status

Action Item Point Person (Office)
' . | Date .
1. Follow up about GC job postmgs .| Sean Lev (GC) 5/21 | Completed
for RW related positions _ o
2. Review DOE’s responses to the . John Montgomery (LM) '| 5/20 | Completed
NRC (Construction Authorization | and comments from
Board’s (CAB)) questions about | RW, GC, NE, CFO, S3
the records management plan. and others .
3. Send responses to NRC (CAB) - | John Montgomery (LM) | 5/24 | Completed
about the records management plan ' :
4. Review final draft of records John Montgomery (LM) | 5/24 | Completed
management plan and comments from
RW, GC, NE, CFO, 83
and others g \
5. Approve and sign off on records RW, LM, NE, and GC 5/28 | Pending (about to be
management plan completed)
6. Create a preliminary budget of all | Dave Zabransky (RW)/ | 5/28 | Completed
the items that will be carried over | Rob Sandoli (S3) / Chris '
from RW into different program Hanson (CFO)

" offices in the FY 2011 and FY
2012 budget.

Now s

Agenda for this coming wéek: (This agenda is attached and copies will be made for the meeting)

1. Update on stop work letters, 5 minutes, Dave Zabransky (RW) :
2. Update on Records Management Plan, 2 minutes Dave Geiser (LM)
3. Discussion on out year RW budget, 15 minutes, Kristina Johnson/Rob Sandoli (S3)/Dave

Zabransky (RW)

Update on who will presrdc overthe RW property, 2 minutes, Dave Zabransky (RW)
Update on NRC and other legal matters, 2 minutes, Dave Zabransky (RW)

_Update on Nye County Commissioners, 2 minutes, Dave Zabransky (RW)
Update on GAO/ IG Audit, NE/Dave Zabransky (RW)




4. NRC: We have sent NRC a letter of our intent to withdraw our license application. Sean Lev and
others from DC are in Nevada doing oral arguments in front 6f the NRC this week on this matter. I

wanted Dave or anyone else to give a quick update on where things stand on the legal front. We will
have more on this next week. ‘

5. Nye County: The County in which Yucca Mt. presides is Nye County. The Nye County
Commissioners are coming to town next week and want to meet with you. Dave Zabransky will try
and deflect this from happening. We pay the State of Nevada about $27M/year now for RW related
issues. Dave thought that Nye County may see about $10M of that money. '

6. GAO Audit: 1 got a call from John Gross in NE today about the GAO audit on our withdrawal of
the license application. GAO is looking at NE as the program office that will handle left over
activities for RW. John talked to Pete Miller about this and he is unhappy. Asaf asked for

everything to be sent to him in writing and he will work with him on a plan of action with GAO.
Someone from NE will ‘briefly give an update on this.

7. RW-1: The Pete Miller confirmation 2s RW-1 has still not happened. I am not sure what this
means for RW. However, it is important that he come to these meetings from now on. A significant

" amount of work that will be left over from RW will most 11kely fall into NEs hands and they have to

start to come to grips with this. |

Next steps:
e Discuss actions that need to be take on the GAO and IG audits

o Make sure Tom D’ Agostino talks with his staff about NNSA taking over the RW property
e Send response letters to contractors about work stoppage
L]

Keep working on out year budget who owns What and how much money do they need to
| putin?

Attachments:

[y

RW Agenda—6-3-10 -

2. Dave Zabransky’s draft RW out year budget (FY11, FY12 and beyond). NOTE: Your

budget will have program offices next to it. No one else will have names attached to the
budget amounts.

3. Dave’s status update from 5-28, including faclhtles update contracts and staffing.



- RW Meeting:

7A-219 : -

Tuesday, June 15" 10:15AM-11:00AM

Meeting requested by Kristina Johnson

Briefing prepared by Ben Steinberg, 202-253-0859

Overview: ‘
This meeting will focus on three areas:

1) Discussion on out year budget issues — who owns what and how much will it cost
2) Discussion of who will preside over the RW property

3) Updates: job postings, etc.
Background: .

Below are the action items that were discussed in the RW meeting two weeks ago (June 3™, Copies

will be made of the below chart for the meeting.

Status

Action Item Point Person (Office) | Due Date
1. Distribute USARS stop work and worker- Asaf Nagler (S3) 6/3 Completed
_adjustment and retraining notification -
(WAKN) 1o staff in PA, S1 and S2 for review: _

. Draft carry over balance of RW transition costs | Ben Steinberg/Rob 6/4 Completed

. that will exist after FY2010 (reflectingthe | Sandoli (S3)- ;
discussion had at the 6/3 RW meeting,
specifically focusing on 2012) L ‘ : : : 5

. Send USARS stop work and WARN letter Dave Zabransky (RW) | 6/4 Completed

_ Comment on draft carry over balance of RW | All ' 6/9 | Completed
transition costs that will exist after FY2010 ~° . -

. Develop formal memorandum from S2/S310 - | Dave Geiser LMY | 6/9 Completed
NNSA explaining their obligation to take Asaf Nagler (S3) ¢ :
ownership of the Yucca Mountain Site . _ :

. Work with contractors and staff to formulate Dave Zabransky RW)/ | 6/20 Pending
exact carry over balance for RW inFY12and | Rob Sandoli (S3)
beyond , ' ‘

 Send Reduction In Force notices for employees | Dave Zabransky (RW) 74 Pending

: with HC : A

Agenda for this coming week: (This agenda is attached and copies will be_niade for the meeting)

1. Discussion on out year RW cost-estimates Update on Records Management Plan — Johnson,

Sandoli (S3)/Zabransky (RW), 20 minutes

2. Discussion/update on who will preside over the RW property. (Yucca Mountain site) —

Zabransky (RW), 10 minutes

- 3, Updates on: a) Stop Work letters (USARS, USG

and EE ¢) Reduction in Force Notice ~ Zabransky (GC), 5 minutes

o

Update on GAO and IG Audit — Zabransky (RW), 5 minutes K
Update on NRC and other legal matters — Lev (GC)/Zabransky (RW), 5 minutes

S, and Sandia) b) Job postings for NE, GC,




Discussion Points:

Discussion topics:

1. Qut vear budget issues:

Attached you will find the a “budget” of RW out year cost estimates for FY2011, 2012, and beyond
that Rob and I put to gether with input from GC, LM, and RW. These numbers are estimates of what

~ is needed moving forward. More vetting and accuracy will be needed before submission to the CFO

and eventually OMB. There is still some confusion as to how NE is going to spend/share the money

allotted to them in FY2011, as well as how GC is going to pay for the attorney services in FY2011

~ and beyond.

1 have allotted the first 20 minutes of the meeting so we can rev1ew ’chese numbers and make sure that
everyone is on the same page.

2. RW Property:

Dave Zabransky has called the issue of RW property the “800 Ib gorilla in the room.” He met W1th
Steve Mellington, RW site manager (and employee of NNSA) last week and there is still no clear

- indication from Tom D’ Agostino that NNSA will take ownership of the site. NNSA is worried that

if they.agree to own and care for the site then they will get stuck with site cleanup costs down the '
line.

lLast week, Dave Geiser worked Wlth Dave Zabransky and Asafto write a memo from S2 to you and

D’ Agostino stating who would “own” specific RW out year responsibilities moving forward In this
_memo it states that NNSA will take over site ownership and EM will take over clean up

respon31b1ht1es 1 have attached this memo. For now, I have removed the heading that shows that

the memo is from S2. ,

Updates: . I

1. Personnel: Provided by Dave Zabransky

e NE has offered permanent positionsto 21 RW employees 5 pos1t1ons will be located inDC
and 16 in Las Vegas.

¢ NE will be posting several temporary positions to support RW closeout activity. These
positions (3) can be located in DC or Las Vegas.

e FEERE and MA are in Las Vegas interviewing staff for temporary JObS, interviews in DC Wﬂl
take place next week. Job offers will be conditional until funding is secured.

¢ GC is.conducting interviews this week to fill vacancy in the positions transferred from RW to
GC. Eleven positions are available.

HQ HC is preparing Reduction in Force notice for RW employees It is currently planned to
issue these letters on July 6 to RW staff that have not found other pos1t10ns as of that date.

e RW continues to process early-out and buy-out requests.

» Staffing information will be provided separately later today

2. Contracting: Provided by Dave Zabransky '
e Revised guidance letter has been issued to USARS; they have provided WARN notice to
their employees as well as the State of Nevada and the City of Las Vegas.

e Revised guidance letters will be 1ssued to Sand1a National Laboratories and the USGS later
this week. . .



RW received the USARS Business Case for Pension, Retiree Medical, and Workers' Comp
Programs on 6/9/10. This has been shared with GC, MA and LM. D1scussmns are underway
to determirie the appropriate actions.

GAO and IG Audits: Provided by Dave Zabransky

RW Management met with George Collard and Rick Hass of the IG’s office to discuss RW
shutdown activities. This was done at the direction of Greg Friedman. No further
interactions are planned at this time.

The response to GAO letter to the Secretary seeking information on the Yucca Mountam
terminpation is in concurrence. The response is to be signed by RW.

RW Management and GC will meet with GAO investigators on Tuesday. To dlSCU.SS RW and
Yucca Mountain. The GAO staff is in Las Vegas, and will be meeting with USARS, Sandia,
USGS and state and county officials later in the week.

4. NRC and other legal matters:

Two weeks ago GC provided oral arguments to the NRC Board about removing the Yucca
Mountain licensing request. They will hear from the Board by the end of the month.

GC is working with the State of Nevada on the terms for preserving the documents
(34,000,000) and physical samples (the rocks) from RW related work.

Next steps:

o

Discuss actions that need to be take on the GAO a.nd I1G audlts
Make sure Tom D’ Agostino talks with his staff about NNSA taking over the RW property
Send response letters to contractors about work stoppage

Keep working on out year budget — who owns what and how much money do they need to
put in?

Attachments:

1.

RW Agenda— 6-15-10

2. Memo - RW scope of work post-2010

3.

Attachment to RW scope of work post-2010: RW out year cost estunates

4, Departure update on RW employees — 6/7 and 6/14 N
Note: Additional materials will be included in your RW binder including WARN letters, Stop

Work letters, Pension and Health. Welfa;e Transition letters, etc.



RW Notes: 6/15

9.

Modify budget:

1. KJ —wants 2010 costs from RW '

2. USARS contract closeout at Sandia — what is this number (500,000)7

3, Program direction dollars split out from FTEs on R&D and other management - expertise
4, Existing liabilities — pays for GC —have that marked

5. LM needs to get funding from RW to start uansfernng funding - numbers maybe shift

6.” Column — carry over column

7. Hear are the resources and here are the costs — carry over is a moving target :

8. -Add two FTEs to LM (FY10) — increase FTE celhng from 57 to 59 — one from RW for

records
PD — add $3M — for attorney services — 2011 —and will continue

10. Resolve cleanup cost issues — put in tracker — get memo :
11. Overall number needed for costs

12. Invite NNSA to RW meetings — Jay Cavanaugh

13. Read the memo and comment

tIh{IF notices - Coordination with Congressional staff — coordmatmc with them by July
7

—if it’s less than 50 people / ~

- Very close to 50 — RIF notice
- USGS and Sandia — letters — feedback -

- Comments on the memo



RW Meeting:
7A-219

- Monday, June 28%, 11:30AM-12:00PM
Meeting requested by Kristina Johnson

Briefing prepared by Ben Steinberg, 202-253-0859

Overview:
This meeting will focus on three areas:

1) Discussion on out year cost issues —how much it will cost to cover RW work post-2010 and

who will cover these costs

2) Discussion of who will preside over the RW property and other RW post-2010 activities

3) Updates: stop work letters with contractors, audits, and reduction in force notices, ete.

f

Background:

Action Item Point Person (Office) | Due Date Status
1. Add NNSA and EM personnel to the RW Ben Steinberg (S3) 6/15 .| Completed
meeting distribution list : '
2. Provide comments on USARS and Sandla stop ' | Brandon Hurlbut 6/15 Completed
work letters . . " | (DCOS)/Stephanie’ S
' - Mueller (PAY/
, : : .| Jonathan Levy (CI)
3. Collect comments on “RW scope of work post- | Asaf Nagler (S3) 6/17 Completed
2010” memo (Attached) :
4. Modify budget table and redistribute to the -1 Rob Sandoli (S3)/ 6/17 Completed
group for comment Dave Zabransky (RW) (and
o ongoing)
5. Create funding stream from RW to LM fortwo | Dave Geiser - 7/1 Pending
FTEs to work on preservation of RW (ILM)/Dave Zabransky ‘
documents. | RW)/ Chris Hanson'
A (CFO) .
6. Send out Reduction In Force notices, after Dave Zabransky RW) | 7/7 Pending
internal coordination with Congress has taken with HC/ Asaf Nagler -
place (83) :

Agenda for this coming week: (This agenda 4is attached and cdpz‘es will be made for the meeting)
1. Discussion on out year RW cost estimates, Rob Sandoli (S3)/ Dave Zabransky (RW)/ Chris

Hanson (CFO) - 15 mins

-

2. Discussion about “RW scope of work™ post-2010 memo, Dave Zabransky (RVD 10 mins
3. Updates on: a) Contracting (Sandia, USGS, USARS) °
b) Personnel/Reduction in Force Notice

¢) GAO and IG audits
d) Records management

) Moves from Nevada site office, Dave Zabransky (RW) - 5 mins




Discussion Points:

Discussion topics:

1. Qut year budget issues:

~ Attached you will find the “budget” of RW out year cost estimates for FY2011, 2012, and

beyond that S3 (Rob), RW, GC, LM, NE, and EM have all commented on.- This has been a very
collaborative process over the past few weeks. These numbers are estimates of what is needed
moving forward. More vetting will be needed before submission to OMB. Ihave allotted the

first 15 minutes of the meeting so we can review these numbers (line by line) and make sure that
everyone is on the same page.

2. Post-2010 RW responsibilities:

The issue of Yucca mountain site ownership and site remediation is still unsolved. We have
drafted a letter “attached” that have been commented on by S3 (Asaf), GC, NE, LM, RW, EM,
and NNSA. Ihave allotted 10 minutes during the meeting for folks to read the document and
comment as a group. Currently, EM is stating that LM should be the office to handle clean up,
since it’s not traditional remediation work. LM is stating that responsibility should be in EM’s

. purview. NNSA is stating that they do not want to be owner of the property because there is no -
 assurance in the long term that they will be exempt from clean-up responsibility of the site.

Updates:

1 Personnel Provided by Dave Zabransky

o EERE and MA have selected RW staff to fill 2 temporary pos1t10ns Job ofEers will be
conditional until funding for these positions is secured.

o NE will be posting several temporary positions to support RW closeout activity. These

positions (3) can be located in DC or Las Vegas.
- o Five RW staff transferred to GC effective June 6.
¢ GC is conducting interviews this week to fill -vacancy in the posmons transferred from
7 RW to GC. Eleven positions are available.
., * HQ HC is preparmg Reduction in Force notice for RW employees It is currently
' planned to issue these letters on July 7 to RW staff that have not found other positions as

of that date. Employees will be notified that they will receive RIF letters on June 30.

e RW continues to process early-out and buy-out requests.

2. Contractin ting: Provzded by Dave Zabranslgl

‘e Revised guidance letters were issued to Sandia National Laboratories and the USGS on
June 21.

‘e RW received the USA RS Business Case for Pension, Retiree Medical, and Workers
Comp Programs on 6/9/10. This has been shared with GC, MA and LM. Discussions are
underway to determine the appropriate actions.

e RWstaffis Workmg with GC in finalizing numerous letters to other minor RW
confractors. :

3. GAO and IG Audits: Provided by Dave Zabransky

¢ The response to GAO letter to the Secretary seeking information on the Yucca Mountain
' will be transmitted last week. The letter is signed by RW.




4. Records Management:
e .M isin the process of assuming responsibility for LSN and other receords.
s RW is working with LM to provide funding source for FY2010 activities
e Resolution needed on disposition of e-mail records warehouse.

5. Nevada Office and site:

& Preparations are underway to move NE and GC staff from the RW offices to the Nevada
Site Office (NSO). The first move is expected to occur around July 9. EERE staff will
be moved the following week. Remaining RW staff will remain in Hﬂlshlre bmldmg
through July, and move to the NSO when time permits.

¢ Yucca Mountain site activities will cease on June 30. DOE must prov1de notice to other .

parties (State, BLM, Air Force, Nye County) transferring perrmts to successor
organization.

Next steps:
o Keep working on out year budget and send to CFO
¢ Settle issues of who will be landlord of the RW site as well as. Who will clean up the site-

o Make sure that RW is conducting all due diligence with stop work letters, RIFS ofﬁce .
close down and moving, audits, and legal processes.

: Attachments

RW Agenda - 6-28- 10

Status updates from the previous RW meeting - 6 15-2010
Memo on RW scope of work after shut down

RW out year costs spreadsheet

r

el A



RW Meeting:

7TA-219

Thursday, July 15, 10:15AM-11: 00AM
Meeting requested by Kristina Johnson

Briefing prepared by Ben Steinberg, 202-253-0859

Overview:

This meeting will focus on four areas: . ,

1) RW out year costs post-2010 ' , L
2) RW pensions

3) Responses to Nye County, IG, and USARS i inquiries

'4) Updates on stop work letters with contractors and reduction in force notlces ete.

| Bacl_(ground;

Action Item | _ | Point Pofson (Officc) | Due Date | Sfaﬁs

1. Modify RW out year cost table in LM and NE | Ben Steinberg (S3) | 6/28 | Completed
’ 2. ‘SSZC;':;O(I)IISY[ GAO response 1ett_er . | Dave ZabranSkY (RW) 6/28 o Compleféd
(\ 3. Make comections to “RW scope of \;vork post- | Ben Stemberé,(33) 6/29" |- Completed

2010” memo and redistribute to the RW
working group for comment

| 4. Create funding stream from RW to LM for two | Dave Geiser 7/1 In process
| FTEs to work on preservation. of RW (ILM)/Dave Zabransky | - ' '
e documents. ' . ..« | RW)/ Chris Hanson
_ . : (CFO) _ . .
5. Send out Reduction In Force notices Dave Zabransky (RW) | 7/7 ' Completed
: ' | with HC '
Agenda:
1. Discussion about out year RW cost estimates AND justification memo for which programs
.- will own various components of out-year responsibilities, Rob Sandoli (S3)/ Dave Zabransky
(RW)/ Chris Hanson (CFQ) — 10 mins

' 2. Discussion about potential RW hearing — Dave Zabransky (RW)/ Jonathan Levy (CI) 10
mins
Discussion about RW pensions, Dave Geiser (LM) - 10 mins '
Discussion about IG, Nye County, and USARS responses, Dave Zabransky (RW) — 10 mins
Updates on: a) Personnel/Reduction in Force Notice ‘

b) Records management

¢) Moves from Nevada site office, Dave Zabransky (RW) - 5 mins

vk W




Discussion Points:

1. QOut year budget issues AND letter describing “owners” of RW out {rea.r activities: 10 mins -
Attached you will find the most up to date “budget” of RW out year cost estimates for FY2011,

. 2012, and beyond. The last few meetings we spent a lot of time on this. It will be good to circle

back on this and see if we are closer now to proper cost estimates.

In addition, we have spent a lot of time talking about site ownership and remediation of Yucca .

Mountain. To make a final determination on these issues, conversations will need to take place -
outside the working group between you, EM-1, S5, and other key senior leaders. You may want
to make sure that people get to voice their opinions, ideas, and concerns.

‘Note: GC has temporarily taken over the Yucca Mountain land permits. They will do this until a

final determination is made for who “owns” the site.

2. Potential RW Hearing: 10 mins '

Today, I heard from Dave Zabransky that YOU may have to testlfy in front of Congress about
RW. Originally, Jonathan Levy (CI) told Dave Zabransky (RW), that Dave and Scott Harris
(GC) would be testifying. As recently as yesterday we were told it would be you instead. Dave
Zabransky has offered to start drafting testimony. Asaf has given him the green light on this.
Dave, would like to hear from you and others about what your/DOE’s current message is to
Congress. This will help him with content and tone for writing the hearmg

3. RW Pensions: 10 mins

Dave Geiser and the LM team put together a one-pager on pension issues for RW employees
Dave will be presentmg their findings and recommendations for RW penswns at this meetmg
His one-pager is attached.

. Summarized as Dave explains, 1) DOE spends $8M upfront to annmuze the pensions which

reduces risk and pays for the pensmns right now, OR 2) We pay the minimum cost of

approximately $1M for the pensions over a longer period, which would cost less now, but could
be riskier later, as markets fluctuate.

4. Responses to IG, Nye County., and USARS: 10 mins '

a. Inspector General (IG): S3 istesponsible for responding to the Inspector General about their
concerns with RW closeout. Asaf has talked to Greg Friedman about this (IG). We have
drafted a response with feedback from GC and PA. Attached is a copy of this letter. 'We will,
circulate the newest version of the letter before getting your sign off. In addmon I have
included a copy of the IG’s report on Yucca for your information.

b. Nye County: Nye County (where Yucca Mountain is- located) has been recelvmg tens of
millions of dollars from DOE for civic purposes for years. Therefore, it is of no surprise that
they have written DOE to state that they should be part of the closeout activities and DOE
should pay them for these efforts, including their suggestion to be the custodian of the
physical rock samples. Attached is the letter from Nye County. We will need to respond to
their request shortly.

" c. USARS: USARS wrote us a letter stating that they are not happy with the closeout of RW.

They signed a 5 year contract and it only lasted 1.5 years. They are asking for $6M in
funding to make up for the fact that we are breaching contract. Dave Zabransky put to gether
a short memo on this for you (attached).
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Updates: 5 mins

. Personnel: (latest information attached)

RW will no longer be accepting mail/requests for review from Executive Secretary after 7/31
Ken Powers finished his work with RW today. He was one of the main people in charge of
the transition.

Reduction in Force notices were sent out. Meetings were held with employees in Las Vegas

. about this. There are about 40 federal employees left in the Las Vegas office.

. Records Management:

LM is in the process of assuming responsibility for LSN and other records.
RW is working with LM to provide funding source for FY2010 activities.

. Nevada Office and site:

Preparations are underway to move NE and GC staff from the RW offices to the Nevada Site
Office (NSO). The first moves took place last week. EERE staff is being moved this week.
Remaining RW staff will remain m Hillshire building through July, and move to the NSO
when time permits. :

Yucca Mountain site activities ceased on June 30. DOE must provide notice to other parties

(State, BLM, Air Force, Nye County) transferring permits to successor organization. .

Next steps:

Settle issues of who will be landlord of the RW site as well as who will clean up the site

Make sure that RW is conducting all due diligence with stop work letters, RIFs, office close
down and moving, IG and GAO audits, and legal processes.

Prepare S3 for potential Congressional testimony.

Attachments:

RW Agenda —7-15-10

RW out year costs spreadsheet (version 12)

Updated memo-on RW scope of work after shut down
LM’s explanation of RW pension issues

Draft response to IG report on RW

IG report on RW

Nye County letter to S3

USARS decision memo

Departure update on RW employees



REVISED on March 1, 2011, to correct NRC Form 757, Section C, to reflect three staff
members’ non-concurrences and their requests that their non-concurrences be made public

February 4, 2011

MEMORANDUM TO: Chairman Jaczko
Commissioner Svinicki
Commissioner Apostolakis
Commissioner Magwood
Commissioner Ostendorff

FROM: Catherine Haney, Director /RA/
Office of Nuclear Material Safety and Safeguards

SUBJECT: UPDATE ON THE YUCCA MOUNTAIN PROGRAM

The purpose of this memorandum is to describe the status of the Yucca Mountain Program.
Since October 1, 2010, the U.S. Nuclear Regulatory Commission (NRC) staff’s activities have
focused on the orderly closure of the NRC staff's safety review of the license application
submitted by the U.S. Department of Energy (DOE) for authorization to construct a geoclogic
repository at Yucca Mountain (YM), NV. This memorandum also describes the staff's plans to
capture the knowledge it acquired during more than 3 decades of pre-licensing preparation and
more than 2 years of licensing review activities.

Program Status and Termination of Safety Review

Effective on October 1, 2010, the staff ceased its safety review of the YM license application.
Consequently, the staff is converting the remaining volumes of its safety evaluation report (SER)
(“Volume 3: Review of Repository Safety after Permanent Closure,” “Volume 2: Review of
Repository Safety before Permanent Closure,” and “Volume 4: Review of Administrative and
Programmatic Requirements”) into technical evaluation reports, which will be published as
NUREG reports in the knowledge management series. These reports will document the staff's
technical review activities and technical conclusions but will contain no staff findings of
regulatory compliance.

Knowledge Capture and Orderly Closure of Supporting Licensing Proceedings

The NRC staff is archiving the institutional, regulatory, and technical knowledge amassed over
nearly 3 decades as it evaluated YM and other potential sites for deep geologic disposal of
spent fuel and high-level waste. The staff is evaluating and documenting the lessons learned
from (1) the development and implementation of site-specific regulations and guidance
documents for geologic disposal, (2) the conduct of a licensing proceeding under Subpart J,

CONTACT: Lawrence E. Kokajko, NMSS
301-492-3158
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“Procedures Applicable to Proceedings for the Issuance of Licenses for the Receipt of
High-Level Radioactive Waste at a Geologic Repository,” of Title 10 of the Code of Federal
Regulations (10 CFR) Part 2, “Rules of Practice for Domestic Licensing Proceedings and
Issuance of Orders,” and (3) the establishment and the operation of the Licensing Support
Network (LSN). The staff will preserve this knowledge as a resource for future use. Associated
with this, on October 1, 2010, the staff directed the Center for Nuclear Waste Regulatory
Analyses (CNWRA) to stop its license application review activities. The staff redirected
CNWRA to focus its YM-related efforts on the preservation of knowledge and records
management. As the High Level Waste (HLW) repository knowledge management tasks are
completed, CNWRA will transition to non-HLW Repository work using fee-based resources to
evaluate the safety and environmental impacts of longer term storage of spent nuclear fuel
and to support the staff's development of a longer term waste confidence rulemaking plan.

The NRC staff established priorities for activities it will undertake commensurate with available
resources and closure of the licensing review. As part of this effort, the staff will document its
technical review of the license application in technical evaluation reports (NUREGS). These
reports will capture the scientific findings, knowledge, and experience of the staff's technical
review, the development of requests for additional information, and an evaluation of the license
application without stating the conclusion that would be needed to support a licensing decision.
The first of these, documenting postclosure review activities, is planned for completion in the
second quarter of fiscal year (FY) 2011. Resources permitting, reports on the staff's preclosure
(Volume 2) and administrative (Volume 4) reviews will follow later in the third and fourth
quarters of FY 2011.

During the first quarter of FY 2011, the staff established its process for developing the
technical evaluation reports and began preparation of those reports. The staff is responding to
a Freedom of Information Act request for access to staff drafts of SER Volumes 2 and 3.
Technical staff members continued to provide input to the Office of the General Counsel on
adjudicatory hearing-related matters to assist in responding to orders from the Construction
Authorization Board 4 (CAB4 or the Board), including directives on case management and
identification of witnesses. Departing and other senior technical staff members were
interviewed on videotape for knowledge capture and as a future training resource. Personnel
from the Office of Administration and the Atomic Safety and Licensing Board Panel (ASLBP or
the Panel) initiated discussions with the General Services Administration and other government
agencies about preparatory activities to close and decommission the Las Vegas Hearing Facility
(LVHF), including its computer systems, physical infrastructure, and physical security
infrastructure. During this period, the high-level waste core group continued discussions about
the budget for orderly closure of the YM program to ensure coordination with preparation for
renewal of the CNWRA contract and other contractual matters.

Hearing Process and Activities

CAB4 has continued to preside over the YM proceeding after denying the Department of Energy
license application withdrawal motion in June 2010. The NRC staff, as required, has kept the
Board informed of the status of the staff's application review activities. Specifically, on
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November 29, 2010, the staff informed CAB4 that it would not issue SER Volume 3 in
November 2010 as previously planned, and that a revised schedule is indeterminate. On
December 8, 2010, CAB4 ordered the staff to submit by December 22, 2010, a full explanation
of its schedule change for the issuance of Volume 3 and directed the parties to confer and seek
to reach agreement on a discovery status report by January 25, 2011. The staff replied on
December 22, 2010, also indicating that the schedule for SER Volumes 4 and 2 was
indeterminate. On December 14, 2010, CAB4 ruled on the Phase 1 legal issues and denied
petitions for rule waivers. The Board also directed affected parties to submit a joint stipulation,
or differing views, regarding the effects of the Board's Phase 1 legal issue rulings on admitted
contentions by January 21, 2011. The major parties (including the NRC staff) timely responded
and also filed differing views. In addition, DOE filed a January 21, 2011, motion seeking a
suspension of the proceeding through May 20, 2011 and Nevada filed a January 20, 2011,
motion seeking reconsideration of the rejection of a contention in its initial petition. CAB4 has
not yet ruled on the suspension motion.

Absent contrary direction it is our understanding that the Panel plans to maintain the
adjudicatory infrastructure for the repository licensing proceeding, including the Las Vegas
Hearing Facility (LVHF), the Licensing Support Network (LSN), and the LVHF component of the
Digital Data Management System (DDMS), until the end of FY 2011. At that time shut-down of
the infrastructure would need to be accomplished to avoid the agency requiring Nuclear Waste
Fund (NWF) money that has not been appropriated in order to complete the shut-down after
FY 2011. We understand that ASLBP plans to send a memorandum in February that
discusses this matter more fully and includes key action points for an orderly shutdown.

Resources

[
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The Office of the General Counsel has reviewed this paper and has no legal objection. The
Office of the Chief Financial Officer has reviewed this paper for resource implications and has
no objections.

Three staff members in NMSS filed non-concurrences on this memorandum (Enclosures 2-4).
These non-concurrences are included in the interest of providing the Commission with
alternative views.

This paper contains pre-decisional procurement and budget information and should be withheld
from public disclosure. '

Enclosures:

1. [

1
2. Non-Concurrence dated January 18, 2011
3. Non-Concurrence dated February 1, 2011
4. Non-Concurrence dated February 2, 2011

cc. SECY
EDO
oGC
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OPA
CFO
ASLBP
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Division of High-Level Waste Repository Safety
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| carefully considered the concerns raised in Mr. Mohseni’s non-concurrence on the memo
titted, “Update on the Yucca Mountain Program.” Prior to, and immediately after he filed the
non-concurrence, Mr. Mohseni and 1 discussed his concemns with the memo. Since Mr.
Mohseni filed his non-concurrence, the memorandum has been revised to reflect new resource
information and recent discussion with the ASLBP regarding closure of the Las Vegas Hearing
Facility (LVHF) and the associated infrastructure. Subsequent to this last revision, Mr. Mohseni
was given the opportunity to revise his non-concurrence based on the revised memo. He chose
not to revise his statement.

Mr. Mohseni believes there are at least two policy issues embedded in the memorandum:
1. Application of Nuclear Waste Funds for orderly closure instead of supporting hearing
and licensing activities, including issuance of the remaining SER volumes. _
2. Use of fee-based resources to close the Las Vegas Hearing Facility and its associated
infrastructure (such as LSN).

The purpose of the memorandum to the Commission is to describe the status of the Yucca
Mountain Program and staff's plans to capture the knowledge it acquired during pre-licensing
preparation and licensing review activities. The memo was not intended to raise policy issues
or topics that have previously been discussed and resolved at the Commission level.

The application of Nuclear Waste Funds (NWF) for orderly closure instead of completing and
issuing the remaining SER volumes has been well vetted with the Commission. | am not aware
of any new information that would warrant raising it as a policy matter in this memorandum. For
example, in a October 6, 2010, memorandum to Chairman Jaczko and Commissioners Svinicki,
Magwood, and Apostolakis (COMWCQO-10-002), Commissioner Ostendorff stated that use of FY
2011 Continuing resolution funds “is a significant policy matter that | believe warrants the
Commission’s attention, and which requires that the Commission give direction to the staff to
avoid confusion on the Commission’s intent for operation under the Continuing Resolution.” He
went on to propose that *. . .Staff continue to follow the pre-established schedule for the SER
and issue the remaining SER Volumes accordingly.” This matter was subsequently closed by
Annette Vietti-Cook’s October 14, 2010, memorandum to Commissioner Ostendorff that stated,
“A majority of the Commission declined to participate on this matter. In the absence of a
quorum, your proposal is not approved.”

Use of funds to support continued review of the Yucca Mountain application was the topic of
several Congressional letters. In an October 27, 2010, letter to the Honorable Jim
Sensenbrenner (ML102980673) Chairman Jaczko responded to Congressman
Sensenbrenner’'s concems about reports regarding the NRC's review of DOE's Yucca Mountain
application. The response to Question 1 (quoted below) also indicates that the Commission has
already considered Mr. Mohseni’s first issue.

“Question 1. On what legal authority are you grounding your decision to
terminate review of the license application based on a budget request, rather
than existing law?




O Answer - Neither the text of the Fiscal Year (FY) 2010 Energy and Water
Development and Related Agencies Appropriations Act and its underlying
committee reports, nor the Fiscal Year 2011 Continuing Resolution provide the
Commission with express direction on how it is to expend its appropriations from
the Nuclear Waste Fund for Yucca Mountain activities. In the absence of an
express direction, the approach the NRC is following is consistent with the terms
of the Continuing Resolution, the Commission’s Fiscal Year 2011 budget
request, the general principles of appropriations law, and past U.S. Nuclear
Regulatory Commission (NRC) practice. The Commission declined to revisit this
decision in voting earlier this month.”

| am mindful that there are limited resources available to complete orderly closure activities
during FY2011 while the NRC hearing activities and Federal court litigation is ongoing. As of
December 28, 2010, 1.8 FTE has been expended by the ASLBP and OGC to support the
ongoing ASLBP hearing and litigation in the U.S. Court of Appeals for the District of Columbia.
(As a reference point, NMSS has expended 9.0 FTE.) Expenditure of FY2011 HLW funds, in

" this manner, has been supported by OEDO, OGC, ASLBP, and CFO, and has not been viewed
to be a matter of policy although these offices and | recognize that use of the funds to support
NRC hearings should be closely monitored because they could consume NWF resources that
are currently needed for orderly closure in FY 2011. In addition, because there are no HLW
funds in FY 2012, depletion of NWF money would bring the administrative hearing process to a
halt in FY 2011.

In response to Mr. Mohseni’s second concem that the memorandum contains an embedded
policy issue regarding use of fee-based resources to close the Las Vegas Hearing Facility and
its associated infrastructure, the memorandum has been revised to reflect several recent
discussions with CFO, ASLBP, NMSS, and OGC. Originally, the memorandum stated that the
Atomic Safety and Licensing Board "Panel plans to maintain the adjudicatory infrastructure for
the repository licensing proceeding, including the LSN, the LVHF, and the LVHF component of
the Digital Data Management System (DDMS), until the Panel receives direction from the
Commission to implement the closure of that infrastructure.” The memorandum previously
notes that “since no Nuclear Waste Fund (NWF) resources are available in FY 2012, starting on
October 1, 2011, fee-based funds will be needed to support the LVHF and its infrastructure.”
The revised memorandum no longer raises the issue of using fee based funds to close the Las
Vegas Hearing Facility or other YM hearing infrastructure. This change was made to clearly
inform the Commission that orderly closure would be accomplished this fiscal year with
available NWF money. Therefore, Mr. Mohseni’s second issue is no longer raised by the

memorandum. M
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Reasons for King Stablein’s Nonconcurrence on Memorandum fo the Commission entitled
*Update on the Yucca Mountain Project”

As Dr. Kotra's direct supervisor, | have witnessed her efforts to prepare and revise this
memorandum over the past few months, and we have engaged in continual discussions about
whether or not we could support the contents as they twisted and turmned 1o accommodate the
many agendas that wers influencing the direction of the memo. We grew more and more
uncomfortable as we came to understand that neither the context for the current state of the
Yucca Mountain program nor the policy issues affecting the program were intended to be part of
the final product. | have come 1o conciude that the memo does not provide the Commission
with important information regarding the program, but rather, appears to suggest that the staff
has taken the initiative to go in the direction of closure of the program and has had no difficulty
in caTying out ceriain staps to achieve closure by September 30, 2011. In her non-
concurrence, Dr. Kotra has skillfully illiuminated many fundamental issues with the memo, and |
fully support what she has written. In addition, | want to add some thoughts of my own.

Until the Chairman unilaterally brought development of the SER to a halt as of September 30,
2010, the High-Leve! Waste Repository Safety (HLWRS) staff was on track o deliver all five
volumes of the SER in the first part of FY 2011. Volume 3, the key postciosure volume, was
virtually compiete and could have been issued by the November 2010 date that staff had given
to ASLB. When the Chairman met with the HLWRS staff on October 12, 2010, it was pointed
out to him that allowing the staff to finish the SER volumes would be by far the most efficient
and effoctive use of Nuclear Waste Fund resources arx at the same time would give the Nation
the benefit of an independent regulator's evaluation of the Yucca Mountain application. He
made It clear during this meeting that, although he recognized that he could choosas that path,
his view was that it would look more pofitical to publish the SER volumes with findings than to
issue them as Technical Evaluation Reports (TERs). Despite his audience’s incredulity
regarding this position, the Chairman said that the decision was solely his and that he chose to
dersil the SER development process while directing the staff to begin orderly shutdown of the
Yucca Mountain program.

This decision has had profound effects on the Yucca Mountain program, none of which are
refiected in the subject status report. Asasupervworinﬁspmgmmlamheanlyawamafme
agony experienced by the HLWRS staff as they dutifuily followed the Chairman’s direction.
Many of the staff have worked on the Yucca Mountain program for two decades or longer. To
not be allowed to finish the SER, the culmination of those years of prelicensing and licensing
activity, because of what appears to be the arbitrary decision of one person, was wrenching for
the staff. The staff was not aware of any substantive discussion and airing of issues at the
Commission level, as would be expected for a decision of this magnitude regarding a program
that has existed for 30 yaars. It felt to the staff as if the Chairman had casually dismissed the
staff's sacrifices and effort of those many years without even bothering to engage his feliow
Commissioners in the manner that Commission decisions are usually handled. The staff would




Mgmw.wmmﬁmm.mmmmmmm
with the entire Commission. There is no recognition in this status update of the staff's
frustration over the direction of the program or of the staff's lack of opporhunity to present its
\ﬁm.eoneuns.mdmigmsblhecmmwomaﬁnaldedsionwasmade.

There is also no recognition in this memorandurn of the difficulties staff has had to endure
beauuofmohd(dammﬁnbndedsbnmdhgwheﬂ\ermmtDOEcanvdﬁ)dmm
license application. The staff has been caught in a bind which it felt itseif incapable of escaping
asltmbfollothChairmm'sd’ncﬁmbeanym:tordeﬂyebsuredmepmgmm.
Confrontad with the reality that there is still an active appfication before ASLB, certain activities
in the =taff's Orderly Closure Plan were considered by staff to require that the Commission allow
DOE to withdraw its application before staff could carry out these activities. One example is the
disposition in the Nationsl Archives of the documents that have been needed during the
licensing process. The staff, many of whom have been in this program for 20 years or more,
mawuyamdheMNPAmearguMMASLBa:ﬂadinrejecﬁngDOE'anuest
to withdraw its application. Staff shouid not be put in a sihuation where the direction from the
mmwmmdmmawwmmmwfaaofmmmm
application. Absent policy decisions from the Conunission, staff has struggied on a daily basis
fo figure out how to cope with this bizarre situation in a manner which would enable staff to
maintain its integrity. _ :

For these reasons, as well as those expressed so eloquently by Dr. Kotra in her
nonconcurrence, | respectiully decline to concur on this siatus update memo.

/,/,,7 ekl 2[3f1
King Stablein, Chief
Projects Managsment Branch B

Division of High-Level Waste Repository Safety
Office of Nucisar Material Safely and Safeguards




| carefully considered the concems raised in Dr. Kotra’s non-concurrence on the memo fitled,
“Update on the Yucca Mountain Program.” Over the last several months, | have met with Dr.
Kotra to discuss her concerns on transitioning the Yucca Mountain Program fowards closure.
Most recently, | met with Dr. Kotra on January 31, 2011, to discuss the concerns she planned to
raise with the most recent version of the memorandum. Based on these discussions and my
review of her non concurrence, | do not believe that changes are needed to the memorandum.

Dr. Kofra notes in her opening statement that she has “prepared and revised copious variation
of this memorandum”. She also states that “over time, the memo has been revised fo dilute or
contradict "the direct language offered by NMSS and ASLBP staffs. Both staffs sought to outline
policy, programmatic and budgetary difficulties faced by their offices as they tried to cover the
costs of both shutting down and complex and valuable national program and infrastructure whiie
still supporting an ongoing hearing process.” Dr. Kotra states that *In its present form, this
memorandum appears to imply that the NMSS staff voluntarily, or, worse sfill, on its own
voiltion, sought to terminate NRC staff's independent review of the Yucca Mountain License
application and end staff's support for a full and impartial hearing process for the application. . . .
As currently drafted this memorandum makes no reference to the facts surrounding the
chairman’s termination of the NRC staff's review of the Yucca Mountain license application.”

Dr. Kotra is correct in her statement that there have been many iterations of this memorandum.
This was due to the evolving nature of the program and the information that | felt needed to be
conveyed to the Commission. Dr. Kotra states that she “was given to understand the
memorandum was not to refer to any of the related policy issues, a decision with which |
disagreed.” Over time, the purpose of the paper evolved. The purpose of the Commission
mernorandum to is to describe the status of the Yucca Mountain Program and staff's plans to
capture the knowledge it acquired during pre-licensing preparation and licensing review
activities. Potential policy issues associated with the closure of the Yucca Mountain project had
been decided at the Commission level (reference my response to Mr. Mohseni's non
concurrence on this same memo). | am not aware of any new information regarding program
closure that would wamant raising it as a policy matter in this memorandum nor did | believe it
necessary to raise any facts surrounding the termination of staff’s review in this status paper.

C

Lastiy, | do not agree with Dr. Kotra's statement that the "memorandum appears to imply that
the NMSS staff voluntarily, or worse still, on its own voittion, sought to terminate NRC staff's
independent review of the Yucca Mountain License application and end staff's support for a full
and impartial hearing process for the application. The memorandum was not intended to '
document or revisit past decisions on the Project.

O abhonsns %/a/m,

o2-3-11
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memorandum. J would furthermore point to the inconsisteacy of the NRC Solicitor's cheracterization of the status of the
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inquiry, the Solicitor agreed with the following characterizstion:

*In December 2010, the U.S. Court of Appeals lifted a prior order that had beld four lawsuits agaimst DOE in abeyance. The
c«w-nmb«mmmmmmnbﬂm;mmroruammm. All briefs now have been filed, and the
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withdraw the Yuccs Mountsin license application, sad that Congress must specifically authorize such action. As the appeals
proceeding kas moved forward, and in view of NRC's kimited budget resources under the cwrrent Continuing
NRC has suspended revicw of the Yucca Mouataia license application, and NRC has stated it has uo schedule for
pletion of the review.™

statemest is incousistent with the orderly closure activitios owtlined i the memorandum, incinding the fermination of
Las Vegas Hearing Facllity in FY 2011.
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| carefully considered the concems raised in Dr. Stablein's non-concurrence on the memo titied,
“Update on the Yucca Mountain Program.” On February 2, 2011, prior to him fiting the non
concurrence, 1 met with Dr. Stablein to discuss his concemns with the memorandum. Based on
this discussion and my review of his non concurrence, { do not believe that changes are needed
to the memorandum.

Dr. Stablein notes several items that are omitted from or not recognized in the memorandum.
They are as follow: '

- Important information regarding the program

- The "profound effects” of the decision to transition the Yucca Mountain Program to
closure are reflected in the subject status report.

- = .staffs frustration over the direction of the program or of the staff’s lack of opportunity
to present is views, concemns, and insights to the Commission before a final decision
was made.”

- = . .difficulties staff has had to endure because of the lack of a Commission decision
regarding whether or not DOE can with draw its license application.

Dr. Stabiein further states that the paper “appears to suggest that the staff has taken the
initiative to go in the dinsction of closure of the program and has had no difficulty in.carrying out
certain steps to achieve closure by September 30, 2011.”

Mr. Mohseni, Dr.Stablein’s supervisor, in his comments on Dr. Stablein’s non concurrence
states that he agrees with Dr. Stablein’s characterization of the program and the shoricomings
of the memorandum. In addition, Mr. Mohseni identifies perceived inconsistency with the
orderly closure activities outlined in the memorandum, including the termination of the Las
Vegas hearing Fadility in FY 2011 and comments by the NRC Solicitor on a draft IAEA
document that imply a temporary and reversible status (reference Mr. Mohseni's comments on
Dr. Stablein’s non concurrence).

| have reviewed the list of items that Dr. Stablein believes were omitted from or not recognized
in the memorandum and his statement that the paper "appears to suggest that the staff has
taken the initiative to go in the direction of closure of the program and has had no difficulty in
canying out certain steps to achieve closure by September 30, 2011.” | believe that they all fall
outside of the scope of the memorandum or are not needed. The purpose of the Commission
memorandum to is to describe the status of the Yucca Mountain Program and staff's plans to
capture the knowledge it acquired during pre-licensing preparation and licensing review

1 have also been informed by the NRC Solicitor that his comments on an interim draft of an
JAEA document were not meant to suggest a temporary “suspension” of YM due to budget
constraints. The term was drafted by others and his focus was on accurately characterizing the
status of Federal court litigation. He understands that the staff is engaged in orderly closure
activities. As directed, our FY 2011 activities are focused on the orderly closure of the
Program and not on completion of the Safety Evaluation Reports. As stated by the Chairman in




an October 27, 2010, letter to the Honorabie Jim Sensenbrenner (ML 102980673), “the
approach the NRC is following is consistent with the terms and the Continuing Resolution, the
Commission’s Fiscal 2011 budget request, the general principles of appropriations law, and past
U.S. Nuclear Regulatory Commission (NRC) practice.” The approach described in the
memorandum is endorsed by the OEDO, CFO, and OGC and the memorandum describes the
resource limitations on completing activities in FY2011.

R
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