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From Kelley, WIlliam (ABC) [WIIliam Kel | ey@t at e. na. us]

Sent: Friday, Cctober 17, 2003 10: 11 AM

To: nprm@tb. gov

Cc: Jenkins, Eddie J (ABC); Cronin, Robert (ABC); lannella, Suzanne
(ABC); Moriarty, Ellen (ABC)

Subject: Notice No 4 - Flavored Malt Beverages and Rel ated Proposa

| mport ance: High

Encl osed herewith please find the corments fromthe Massachusetts Al coholic

Beverages Control Comm ssion in support of the promul gation of the proposed

anendnments in Notice No 4. - Flavored Malt Beverages and Rel ated Proposal
COVMONWEALTH OF MASSACHUSETTS

DEPARTMENT OF THE STATE TREASURER

ALCCHOLI C BEVERAGES CONTROL COWM SSI ON

239 Causeway Street

Boston, MA 02114

(617) 727-3040

Fax: (67) 727-1510

Robert Cronin, Conm ssioner
Suzanne | annella, Comm ssioner
Ellen M Mriarty, Executive Director

VI A E-MAIL NPRMAI'TB. GOV and
FI RST- CLASS MAI L

Cct ober 17, 2003

M. WIIiam Foster

Chi ef

Regul ati on and Procedures Division

Al cohol and Tobacco Tax and Trade Bureau
P. O. Box 50221

Washi ngton, DC 20091-0221

RE: Notice No. 4
Fl avored Malt Beverage and Rel ated Proposa

Dear M. Foster: On behal f of the Al coholic Beverages Control Commi ssion of the
Commonweal th of Massachusetts ("the Commission"), | amwiting to express the
support of the Comm ssion for the promul gation by the Al cohol and Tobacco Tax and
Trade Bureau ("TTB") of the changes to the regul ations regarding so-called
“"flavored nmalt beverages" ("FMB"). The Conm ssion supports the proposal to
establish the standard for the identity, content, and | abeling of FMB, including
the requirenent that, in order to be identified truly as FMB, not nore than 0.5%
al cohol by volunme of the finished products be derived fromingredi ents and/ or
processes other than fernentation at the brewery. The Commi ssion believes that the
proposed rul emaking set forth in the above-referenced Notice No. 4 strikes the
appropri ate bal ance between the control needed to protect the conmobn good, that

i ncludes both truth in | abeling and advertising as well as the avoi dance of
consuner confusion in the marketplace, while fostering a state of conpetitiveness
in the industry in which new products can be devel oped to neet a public need
identified by legitinmte entrepreneurs.

The Conmission is the general supervisor of the al coholic beverages industry in
Massachusetts and is vested with the responsibility for the "general supervision
of the conduct of the business of nanufacturing, inporting, exporting, storing,
transporting and selling al coholic beverages as defined in section one of chapter
one hundred and

thirty-eight and also of the quality, purity and al coholic content thereof."

MG L. c. 10, 71, as anmended by Acts 2003, Chapter 26, 408. |In fulfilling this
responsi bility, the Conm ssion holds the authority to "nmake regul ati ons not

i nconsistent with the provisions of this chapter for clarifying, carrying out,



enforcing and preventing violation of, all and any of its provisions for

i nspection of the prem ses and nethod of carrying on the business of any licensee,
for insuring the purity, and penalizing the adulteration, or in any way changi ng
the quality or content, of any al coholic beverage, for the proper and orderly

conduct of the licensed business, ... and regulating all advertising of alcoholic
beverages." MGL. c. 138, 24. The Conmi ssion has exercised this authority in
many ways, including but not limted to the pronulgation of a regulation that
requires labeling "in the manner prescribed by the Federal CGovernnent." 204 CWMR
2.06

The Conmission in the past has substantially deferred to federal standards
concerning the identity of a specific product, but the information that has cone
to light recently during the review and di scussion of FMB is troubling to the
Conmmi ssion. The energed facts regarding the quantity and source of al cohol by

whi ch the al coholic content of FMB is increased is a matter of concern; however,

t he Conmi ssion has deferred taking any action until the conpletion of the pending
rul emaki ng process by the TTB. The Conmi ssion subnits that the proposed anmendnent
stated in Notice No. 4, Flavored Malt Beverage and Rel ated Proposal pronotes fair
conpetition anong legitinate businesses by clarifying the identity of any specific
product both for the purpose of taxation and for the purpose of identifying who is
alegitimte seller and who is a legitinmate buyer of any specific product that

exi sts or can be devel oped.

thank you for your attention and urge your action as soon as possible

Very truly yours,

Robert Cronin
Conm ssi oner

cc: Suzanne lannella, Comm ssioner, Al coholic Beverages Control Conm ssion
Ell en Moriarty, Executive Director Al coholic Beverages Control Conmi ssion



