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From Mchael G Garrity [m chael ggarrity@west. net]
Sent: Friday, COctober 17, 2003 11:51 AM

To: nprm@tb. gov

Subj ect: Form Post From Modzilla

name=Li quor Store Owners Associ ation of Mntana
name=Li quor Store Owners Associ ation of Mntana
Addressl1l=Attn: Bea Lunda Address2=608 South Main
Street City=Conrad State=MI Zi p Code=59425

Comrent s=Re: Notice No. 4 Flavored Malt Beverages ar
Rel at ed Proposals (2001R-136P) Dear Sirs/Madans:

M chael G Garrity of the Garrity, Avignone, Banick
VWhet stone Law Firm represents the Liquor Store Omner
Associ ation of Montana, a Mntana non-profit
corporation (Association). The nmenbership of the
Associ ation consi sts of Mntanas Agency Franchi se

Li quor Store Agents who operate the Montana State

Li quor Stores in Montana under Agency Franchise
Agreenments with the State of Mntana, Departnent of
Revenue, as well as associate nenbers of the |iquor
trade or industry. The Associ ation supports the
Departnment of the Treasury and its Al cohol and
Tobacco Tax and Trade Bureau (TTB) proposed
amendnments to its regulations relating to the
production, |abeling and conposition of products

mar ket ed as flavored malt beverages. The TTB has
correctly determ ned that the increased production
and marketing of flavored malt beverages that derive
their al cohol content primary fromthe addition of
distilled spirits, and not from fernentation,
requires regulator clarification under the Internal
Revenue Code of 1986 (I RC) and the Federal Al cohol
Act (FAA Act) . The regul atory changes proposed by
TTB will clarify the status of flavored malt
beverages under the I RC and FAA Act, and provide

gui dance to the State regulatory and tax agencies

t hat oversee the taxation and distribution of
flavored malt beverages. The State of Montana is
characterized as an al coholic beverage control state
under its Montana Al coholic Beverage Code (MABC)
Section 16-1-101 through 16-1-143, MCA. Simlar to

t he Departnment of the Treasury and the TTBs
construction of IRC, the MABC uses the 0.5% al cohol
by volume threshold as a dividing |ine between
beverage products subject to one type of taxation or
anot her. Section 16-1-106 (4), MCA. The MABC defi nes
beer as a malt beverage containing not nore than 7%
of al cohol by weight and made by the fernmentation of
an infusion or decoction, or conbination of both, of
malt or barley with or without hops or other nmalted
cereals. The MABC defines table w ne as including

ci der and containing not nore than 16% al cohol by
volume. Wne is defined as an al coholic beverage frc
normal al coholic beverage fernmentation of wheat or
ot her agricultural products, w thout addition or



natural fernmentation generally does not exceed 14% c
al cohol by volunme. Accordingly, the addition of
distilled spirits is required for increased al cohol
content beyond the percentage of al cohol vol une
reached by natural fernmentation. TTB has correctly
recogni zed that the rapid growh of the flavored nal
beverage sector has left a void requiring
clarification for Federal and State taxation and

di stribution of flavored malt beverages. TTBs
proposed rul emaking will satisfy the need for

regul atory clarification by classifying any beer or
mal t beverage containing 0.5% or nore al cohol by
volume that is derived fromdistilled spirits, or
fromdistilled spirits in the formof flavors on
other materials, as a distilled spirits product. TTE
proposed definitions for beer and malt beverages
requiring these products to be conposed primarily of
al cohol fromfernentation and that limt contributic
of al cohol from added flavors or added ingredients
contai ning al cohol to | ess than 0.5% al cohol by

vol ume confornms to the IRC and FAA Act, and is
supported by the Association. The definitions of
beer, ale, porter, stout and other simlar fernentec
beverages in the IRC, as well as the definition of
fl avored beverages in the FAA Act, supports limtincg
t he amobunt of alcohol in flavored malt beverages the
is not ...made by the al coholic fernentation... of
mal ted barley with hops .... It is consisted with tF
| RC and FAA Act to adopt a standard for flavored nal
beverages that Iimts the al cohol content derived
from al cohol flavoring and other materials to | ess
that 1/ 2% al cohol by

vol ume (0.5% al c/vol). Both the I RC and FAA Act
contenpl ate that the alcohol content of nmalt
beverages is derived fromthe natural fermentation c
mal t, hops or other products and not fromthe
addition of distilled spirits. Accordingly, TTBs
proposed rul emaki ng correctly cl assifies beer or mal
beverage products containing 0.5% or nore al cohol by
volume that is derived fromdistilled spirits, or
fromdistilled spirits in the formof flavors or
other materials, as a distilled spirts product. TTBs
proposed rul emaki ng that requires nalt beverages
cont ai ni ng al cohol derived from added flavors or

ot her ingredients nust |ist the al cohol content of
flavored malt beverage on its |abel is appropriate
and supported by the Association. Consuners are
easily confused by the current brand nanes and

| abeling for distilled spirts and flavored mal t
beverages. The proposed rul emaki ng requiring | abeli
of the al cohol content and any additive contai ning
al cohol best serve the consunmer by identifying the
al cohol content of the flavored nalt beverage and
that the al cohol content is derived fromthe additi
of distilled spirits and not the natural fernmentati
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that the proposed TTB rul emaki ng nmay require
amendnment of existing statutory definitions and/or
new statutory definitions for the Mntana Al cohol
Beverage Code, and nay require rul emaki ng by the
Mont ana Departnment of Revenue. However, the

Associ ation believes that the State of Mntana coulc
i npl ement TTBs proposed rul emaki ng upon adopti on by
TTB for purposes of taxation and distribution of
flavored malt beverages. Industry representatives fc
flavored malt beverages are in the best position to
estimate for TTB the time periods required by the

i ndustry for conplying with production, |abeling, ar
advertising requirenents under TTBs proposed

rul emaki ng. In summary, the Liquor Store Omers
Associ ation of Mntana supports the Treasury
Departnment and TTB in the proposed rul emaking

cl assifying any beer or malt beverage product
containing 0.5% or nore al cohol by volunme that is
derived fromdistilled spirits, or fromdistilled
spirits in the formof flavors and other materials,
as a distilled spirits product.



