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ONCL has published infornation on al cohol equival ency. Copies are attached.
We have worked hard to dispel the nyth that the source of the al cohol and the type
of al cohol are material.

Summary OF The Proposed Rul e

OTTB' s proposed rule would affect the conposition, |abeling, and advertising

of FMBs, 68 Fed. Reg. at 14292. As NCL understands this type of product, FMBs

are derived froma malt beer base. The brewer renoves certain characteristics of
malt, such as the traditional flavor and color, then adds flavors that are frequently
delivered in an ethyl alcohol vehicle, as well as water, sweeteners, and other

i ngredients.

ONCL understands that FMBs are currently regulated nost simlarly to beer.

The al cohol content of an FMB is sinilar to that of npbst beers —4 to 6% by vol une.
They are taxed at the sane |level as beer. The distribution is simlar to that of beers.
The restrictions that currently exist upon the sale and pronotion of beer are al so
applicable to FMBs. The nore stringent requirenents and higher taxes applicable to
distilled spirits do not apply to FMBs.

OThe proposed rule would require that no nore than 0.5% of the al cohol

content of an FMB could be derived fromdistilled spirits, with the renai nder from
fermented nalt beverages. Alternatively, TTB would require that at |east 51% of the
al cohol content of an FMB be derived frommalt. 68 Fed. Reg. at 14295-96.

OThe proposed rule would require that the “brand” (i.e., front) |abel of any

mal t beverage that contains any al cohol derived from added ingredients state the
al cohol content of the beverage. 68 Fed. Reg. at 14296-97, 14301; proposed 27
C.F.R 08 7.22. TTh does not currently require that other malt beverages, such as
beer, bear a statenent of alcohol content. TTB would al so prohibit FMB adverti sing
and | abeling fromreferencing distilled spirits.

Al cohol 1s Al cohol

Oit is the view of NCL, and that of nany other respected authorities, that

al cohol is alcohol, regardless of source. As NCL has stated in its consumner
publications, it does not matter whether the beverage is beer, wine, a wine cooler, a
cocktail, or a mixed drink. What matters is only one thing: alcohol content in the
drink. The current Dietary CGuidelines for Americans, published by the U.S.
Departments of Health and Human Services and Agriculture, define a drink of

al cohol as 12 oz. of regular beer, 5 oz. of wine, or 1.5 oz. of 80-proof distilled spirits.
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Standard serving sizes of all alcohol beverages —beer, wine, and |liquor —all contain
the same anount of al cohol and have a similar inpact upon the average consuner.

OMost consuners do not understand these fundanental facts of al cohol

equi val ency. A survey by Yankel ovich Partners showed that only 39 percent of

Aneri cans know single servings of alcoholic beverages all contain the same anpunt

of alcohol. Fifty—three percent believe a typical mxed drink, like a Bloody Mary or a
rum and Coke, is nore “potent” than a 5-o0z. glass of w ne, even though the al cohol
content is the same. In the same survey, 62 percent of Anericans polled said that
under st andi ng the al cohol equival ency of standard serving sizes of different types of
drinks is helpful to themin making decisions about responsible drinking.

ORespected experts agree that al coholic beverages are functionally equival ent

on a serving-to-serving basis. For exanple, the Journal of the American Medi cal
Associ ation has stated, “... it is also inportant to dispel the nyth that there are
di fferences between ‘hard’ |iquor and beer or wine. ...“ Benefits and dangers of

al cohol, J. Am Medical Assn., Jan. 6, 1999;281:104. Further, the National H ghway
Traffic Safety Admi nistration explains that “Al cohol is alcohol. Beer has the sane
ef fect as straight scotch. One 12-o0z. beer has as much al cohol as a 1.5-0z. shot of
whi skey or a 5-0z. glass of wine.” (NHTSA Fact Sheet, “Mths and Facts about

Al cohol and Dri nking.)

OIt is no wonder that consuners continue to be confused by al cohol

equi val ency when the policies of TTB perpetuate these myths. NCL opposes the

TTB proposed rul e because it perpetuates policies that assune that different types of

al cohol i ¢ beverages (beer, wine, distilled spirit) merit different regulatory treatnent.
NCL takes issue with such distinctions; indeed, in the case of FMBs, TTB is

di stingui shing even anpong different types of malt beverages.

OThe National Institute on Al cohol Abuse and Al coholism (N AAA) states,
correctly, in the view of NCL, that the United States governnent’s al cohol policies
work at “cross purposes:”

[C hemically, alcohol is alcohol; the alcohol in spirits
is no different than the al cohol in beer or w ne. Federal
public health officials have been engaged in educating
the public about the equival ency of the al cohol in

al cohol i ¢ beverages. At the sane tine, these beverages
are taxed by the federal government at different rates —
the federal excise tax rates per ounce of ethanol in beer
and wine are lower than they are for spirits. The
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implicit nessage in this policy is that spirits cause
nmore probl enms than beer or wine. As physicians know,
the physical consequences from al cohol use devel op
just as readily fromw ne and beer as fromspirits...

NI AAA Director Gordis, .J Am Medical Assn., Dec. 3, 1997

OUnfortunately, the FMB proposed rul e perpetuates these ill-founded policies

The | abel ing provisions would require mandatory al cohol content |abeling for FMBs,

but not for beers. Al cohol content should be mandatory for all beverage alcohol. It
shoul d not be adopted in a pieceneal fashion. Prohibiting references to distilled
spirits on FMB labeling and in FMB advertising inplies that consum ng nalt

beverages is somehow safer than distilled spirits when they are, in fact, identical in
al cohol content on a serving-to-serving basis. As the N AAA expl ai ns above, such
distinctions carry an inplicit, and totally erroneous, message that beer is deserving of
nmore |lenient treatnent than other types of al coholic beverages

NCL Supports Mandatory Al cohol Content Labeling For Al Alcoholic
Bever ages

OTTB proposes requiring al coholic content on FMB | abels. NCL supports this

requi renent, but does not believe TTB goes far enough. For the above stated

reasons, nmandatory al cohol content labeling is critical, especially for all malt
beverages. TTB shoul d not be perpetuating the myth that FMBs, because they m ght
contain some quantum of distilled ethanol, have a different alcohol profile than beer
and that beer is therefore the preferred beverage. It is not. They are the sane, and
| abel s should be required to disclose that infornation

ONCL further favors mandatory “Al cohol Facts” information, akin to that now
required for foods, dietary supplenments, and over-the-counter drugs. NCL is
working with other public interest groups to petition TTB for such nmandatory

| abel i ng. Mandatory | abeling will provide consumers with the information they need
to make better, nore informed choices about al coholic beverage consunption. For
these reasons, NCL supports TTB' s proposal of mandatory al cohol content

decl arations on brand | abels. To the extent that consuners are confused as to the
ingredients and al cohol content of al coholic beverages, including FMBs, disclosing
al cohol content declarations on front labels will help dispel this confusion

OAn “Al cohol Facts” panel on all alcoholic beverages would further alleviate
any consuner confrs ion. The panel NCL supports would include, anong ot her
things, the beverage's total al cohol content expressed as a percentage of volume and
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the amount of al cohol per serving. Such information would enabl e consunmers to
make conparisons anong al coholic beverages, in nmuch the same way that they can
do now with foods, dietary supplements, and over-the-counter drugs.

The 0.5% Proposal “M sses The Point;” The 50/ 50% Proposal M ght Be
Beneficial For Consuner Understandi ng And Conprehension

OTTB proposes requiring that no nore than 0.5% of the al cohol content of an

FMB coul d be derived fromdistilled spirits, with the renmai nder being derived from
fermented nalt beverages. TTB seeks comment on an alternative standard that would
require that at |east 51% of the al cohol content of an FMB be derived frommalt.

ONCL opposes the 0.5% proposal for the reasons stated above. TTB seens to

be encouragi ng product refonnulation of FMBs on the assunption that products with
distilled spirit content are |less preferable than those with malt beverage content. NCL
vigorously disputes this assunption. The source of that alcohol is sinply not

material, and TTB shoul d cease attenpting to forrmulate public policy on this basis.

ORequiring FMB reformul ation with nore al cohol content frommalt is not,

froma health, safety or consumer protection standpoint, better for the public.

Al cohol i sm and deaths and injuries associated with drunk driving are as likely to be
observed with beer as they are with “hard” |iquor and indeed, sonme data indicates
that beer is nore likely to be abused. For instance, sone data show that those who
prefer beer typically drink to higher levels of intoxication, are nore likely to drive
after drinking, and tend to believe that driving while intoxicated to be |ess serious.
(Journal of Studies on Al cohol. 1985 May; 46(3): 232-9, Berger & Snortum The

data further show that beer is nore likely to be targeted to underage drinkers, nore
likely to be abused by all drinkers, and nore likely to be the causative factor in
accidents. It is not the innocuous beverage so nany seemto believe it to be, and

TTB shoul d not be proffering policies that seemto favor beer and malt beverage
formul ati ons over other al coholic beverages.

OFor these reasons, NCL opposes the 0.5% rule. NCL believes there may be

greater nmerit to the 50/50% proposal that would require that FMBs derive a mgjority

of their alcohol content frommalt, rather than distilled spirits. The 50/ 50% proposal
may reduce the potential for consuners to be misled or confused. As these products
are |l abeled as “flavored nalt beverages,” requiring that the product derive a nmpjority
of its alcohol content frommalt fernentation will assure that an FMB actual ly
contains malt, and in a significant concentration. Wiile NCL does question whether
source of alcohol is in any way material to consuner choice, FMB conpliance with

the 50/50%rule will assure that consumers are not deceived as to product content.
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OTTB proposes that, because consumers are or could be confused about the

nature of FMBs, it will ban distilled spirit references in advertising and |abeling such
as “Made by A d Sourmash Wi sky Conpany, City, State.” O “Jack Daniel’s Hard

Col a —Contains no whiskey.” 68 Fed. Reg. at 14298. NCL believes such a ban may

not be in consumers’ interests. The solution lies in providing consumers with nore

and better information, not less. If a reference to whiskey is confusing to consuners
then further labeling information, such as, “Does not contain whiskey,” mght be

nmore useful than an outright ban

Concl usi ons

OTo the extent that TTB is proposing to subject FMBs to different standards

than ot her al coholic beverages, NCL opposes the proposed rule. There is no basis in
science or public policy to support such distinctions; alcohol is alcohol and NCL
does not support the pieceneal approach TTh proposes here. To the extent that TTh

is seeking to reduce consumer confusion about the nature and content of FMBs, NCL
believes the solution lies in requiring better and nore conplete |abeling information
including clarifying disclosures, alcohol equival ency statenents, and responsibility
nessages.

ONCL thanks TTB for this opportunity to conmment

LI NDA F. GOLODNER
Pr esi dent



