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June 19, 2003

Chi ef, Regul ations & Procedures Division
Al cohol & Tobacco Tax & Trade Bureau
Washi ngt on, DC 20091- 0221

RE: TTB NOTI CE NO. 4 FLAVORED MALT BEVERAGES (FMBs) & RELATED PROPOSALS

I amwiting on behalf of the Division of Legal and Enforcenent Policy Analysis in response to Al cohol and Tobacco Tax and Trade Bureau's (TTB's) request for comrents regarding proposed changes in

the regul ation of Flavored Malt Beverages (FMBs). We support TTB' s proposed rul es concerning the production and classification of FMBs and urge the Board to reconsider its tineline for

i npl enentation and its proposed rules regarding |abeling requirenents. 0000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000DOOO0OC
The results of the TTB study reviewed in Notice No. 4 clearly show that FMBs contain high levels of distilled spirits, accounting for npost or all of the alcohol in these products. TTB' s concl usion

that classifying FMBs as malt beverages rather than distilled spirits violates Federal law is justified based on the clear |anguage of the relevant statutory provisions. W agree that a naxi mum

level of .5%distilled alcohol by volune is an appropriate linmit consistent with the I ongstanding definition of alcoholic beverages. O0000000000000000C00000000000000DO0O0O0O00O0O0O0O0OO0ODO0OOO0OODOOOOOC

We are, however, concerned that TTB woul d not take nore assertive action to end the illegal classification of FMBs. FMB producers were notified by your predecessor agency in a ruling dated March

1996 1 that their products were msclassified as nalt beverages under Federal law. This also served themwith notice that the classification violated the |aws of npbst States, a fact that several

State Al coholic Beverage Control agencies have confirmed in comunication with the Board. Yet, despite undisputed know edge of these violations of |aw, FMB producers continued for the next seven

years to represent their products as malt beverages. Inexplicably, ATF and TTB took no steps during this tine to inplenent ATF' s 1996 determination. W urge your Board to order inmediate conpliance

with Federal law. All FMBs with nore than .5% al cohol derived fromdistilled al cohol should be reclassified as a distilled spirits without further delay. O0000000000000000000000000000000O0O0O0ODOOOOOO
ATF and TTB's failure to act has been an enornopus disservice to the American public and has caused serious danage to the nation's health. FMBs are a key part of the distilled spirits industry's

strategy for conpeting with beer for the youth nmarket. It is no nmystery why distillers were willing to ignore both State and Federal law in their marketing. They O0000000000000C0000000000OCOOODOOO

1 ATF Ruling 96-1, which included the follow ng holding: "Held, a malt beverage under the FAA Act may only contain al cohol which is the result of alcoholic fernentation at the brewery."

gai n huge advantages in the marketplace by presenting their products as malt beverages instead of distilled products.
Mbst notably they:
1. Pay beer taxes instead of liquor taxes, failing to pay mllions of dollars in State and Federal excise taxes and pernmitting lower prices, a critical variable affecting youth consunption;
2. Evade State liquor distribution regulations, nmany of which restrict the sale of |liquor at groceries and mni-narts, the locations nost likely to supply young people; and
3. Gain access to electronic nmedia outlets otherwi se not available to them marketing FMBs on radio and television, critical vehicles for reaching a youth narket. Reports fromthe Center on
Al cohol Marketing and Youth confirmthat FMB producers overexpose young people to their advertising on radio and in nmagazines.2 O00000000000000000CO0000000O0000000O0O0O0O0O0O00O000O0O00DO0O0O0O0OODO0OOOOOOOC

Your delay in action has resulted in providing FMB producers with distinct advantages in reaching the youth market. FMBs are designed for the youth palate, and their advertising is filled with
yout hful inmagery and thenes. Perhaps nost disturbing (and nost beneficial to distillers), FMB marketing has substantially increased distilled spirits' brand awareness and | oyalty anmong young peopl e,
a key goal of the producers. It is therefore not surprising that comunity groups across the country are reporting that FMBs are beconming increasingly popular as the teen party drinks of choice. 000

As your study and analysis clearly shows, these benefits have occurred as a result of illegal behavior by the manufacturers - their msrepresentation that FMBs are nalt beverages under State and

Federal |aw when they clearly should be classified as distilled spirits. It is therefore puzzling that TTB at this time would give producers one year or nore to reclassify their products. The lawis
clear and should be enforced. The producers have known of the violation for seven years. TTB shoul d not condone this continuing violation of law. W also urge TTB to conduct an investigation of the
producers' illegal behavior to determ ne whether it ambunts to consumer fraud and to assess potential liability for payment of back taxes at the federal distilled spirits excise tax rates. 000000

For these sane reasons, we al so strongly oppose TTB' s conclusion that the use of spirits brand nanes on the | abels of FMBs is not inherently m sleading. Names such as Sm noff and Bacardi connote

specific types of hard liquor and are designed to build brand |oyalty OD000000000000000000000000000000000000000000000000000000000000000000000000000000000000DO000000000000D0000OO0OON
among underage consuners. This is an integral part of the illegal marketing strategy perpetrated by the FMB producers. W urge you to restrict the use of liquor brand nanes to products which

actually contain the named |iquor and are manufactured, |abeled and distributed in accordance with State and Federal law. This is particularly inportant during the period that TTB all ows these

products to continue to be on the market classified as a malt beverage. O0000000000000000000000000000000000000000O0DO0O000O0DODOODOO0O00000000000000000DO0D00000DO000ODOOO000000000O00



2 Center on Al cohol Marketing to Youth (CAMY), Radio Daze: Al cohol Ads Tune in Underage Youth. Washington, DC. CAMY, April 2, 2003 ( ) CAMY, Over Exposed:
Youth a Target of Alcohol Advertising in Magazi nes. Washi ngton, DC. CAMY, Septenber 24, 2002 ( ) . 00000000000000000D000000000000000000000000000c

Al cohol probl ens anmong our nation's young people constitute a public health crisis. Al cohol-related notor vehicle crashes are a | eading cause of death and injury anpng those under 21 years of age.
Al cohol use anpbng teens is a key factor in sexual assaults, other fornms of violence, unwanted pregnancy, fanily disruptions, vandalism and poor school performance. Gven the seriousness of the
problem it is distressing that TTB is not taking i mediate action to insure that FMB producers are obeying the law, correcting seven years of ATF and TTB inaction. O0000000000D0000000000CO0OODOOOOOO

We urge you to act imediately to enforce Federal law and fulfill your mandate to protect the public fromillegal alcohol marketing practices. This rule does nothing nore than enforce existing
al cohol categories so that States, consumers and nedia outlets will understand the nature of the products and treat them accordingly. O0000000000000000000000D0O00O0O0C0O0O0O0O0O00D0O0O0O0O00O0O0OO0DO0O0ODO0OOOOOO

We thank the TTB for permitting us to comrent on these inportant public policy matters.
Si ncerely,
James F. Mosher, JD

Di rector
Di vi sion of Legal and Enforcement Policy Analysis



