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[ORe: [ONotice No. 4 - Flavored Malt Beverages and Rel ated Proposals
Dear M. Foster:

(OThe Center for Science in the Public Interest (CSPI) respectfully submts this letter in response to
the Notice of Proposed Rul emeking regarding a standard for flavored malt beverages and rel ated
proposal s, 68 Federal Register 14292, March 24, 2003.

(OCSPI applauds the TTB's efforts to correct consunmers’ consi derabl e confusion concerning the

character and content of this category of “cross-over” drinks, also known as “al copops” because of their
wi del y acknow edged youth appeal. We support TTB' s interest in establishing uniform standards for

the flavored malt beverage category. W believe such standards will to facilitate the fair and consi stent
taxation and regul ati on of those products.

[JWe are concerned, however, that the scope of the TTB' s rulemaking is heavily biased in favor of
accommodating commercial interests, with insufficient attention to basic consuner and public interest
concerns about “al copops.” Qur specific comments on the proposed rul emaking are as foll ows:

1) OCSPI supports the TTB * s proposal to tax al coholic beverages as beer and regulate themas malt
beverages oniy if |ess than one-half of one percent (0.5% of the alcohol content by volune is from

al cohol added through the addition of distilled spirits. W support the basic prem se of taxing and

classi fying such beverages as spirits if the spirits-based percentage of their alcohol content exceeds this
t hr eshol d.

OSuch classification would have a significant beneficial public health inpact. CSPI’'s own

research has shown that “al copops” are extrenely popular wth underage drinkers.1 Since nost

“al copop” products presently derive greater than 0.5%of their alcohol content fromdistilled spirits
sources, taxing and classifying themas distilled spirits would help reduce youth access to “al copops” by
l[imting the range of outlets where they could be sold. Such a change would renove them fromthe

outlets (such as conveni ence stores) that are nbst conducive to underage sales, and (conceivably) raise
the price of the products, thereby making themless attractive to youth.
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(OWe are troubl ed, however, by TTB s apparent equivocation about the appropriate standard to use

in classifying nmalternatives. W note that TTB promnently invites coments on “other proposed
standards,” including one that would allow up to 49% of the al cohol content to be derived from non-nalt
sources. W fear that such an open-ended, anbi guously defined process will |ead to prol onged

regul atory inaction and/ or a watered-down standard.

[O0We urge TTB to take swift and decisive action to re-classify |iquor-based malt beverages based

on the 0.5 %alc/vol threshold. TTB s drawn out rul e-making process has al ready del ayed state

initiatives (such as Tennessee and Oregon) to nore tightly regulate spirits-based malternatives, based in
part on concern over their strong appeal to underage consuners.

[JOnce the new rule goes into effect, TTB should further nove to collect past-due taxes on the

mal ternative products that were inproperly classified and taxed as malt beverages. This action would
acknowl edge the true nature of the products; restore equity anong all producers of such products;

restore revenues to the Treasury that should have been coll ected, and; recover funds from al cohol

mar keters who intentionally m scharacterized their products to maxim ze distribution and mnim ze

price. This initiative would also be consistent with legislation in other countries (Britain, Swtzerl and)
to i nmpose higher taxes on “al copop’ products to deter their consunption by underage persons.

2) OCSPI supports TTB' s proposal to require that the al cohol content of flavored malt beverages be

i ncluded on the brand | abel. However, we are concerned that requiring such labeling only for certaln
flavored malt beverages (which derive nore than 0.5% of their alcohol content fromspirits) perpetuates
arbitrary inconsistencies in |abeling requirenents anong al cohol i c-beverage categori es.

OFrom a consuner perspective, it nmakes little sense to require that al cohol content be discl osed

only for certain flavored malt beverages and not for beer or “al copops” in general. W urge TTB instead
to devel op inproved industry-w de standards requiring al cohol-content |abeling on all malt beverages
and “al copops,” whatever the primary source of their al cohol.

Oln addition to requiring clear, consistent disclosure of alcohol content, there is no reason

al cohol i c beverages shoul d be exenpt from other |abeling requirenments that would i nform consuners

about their al cohol consunption. Such | abeling would provide essential information, such as serving

size, calories, and ingredients. Gven the nation’s obesity epidemc, requiring disclosure of calorie

content would provide a significant benefit to consuners trying to limt their calorie intake. Consuners
presently are unlikely to know, for exanple, that many “al copop” products contain as nmuch as tw ce the
calories of a regular (not “light”) beer. CSPI urges TIB to i ssue a new rul e proposing uniform updated
standards for al cohol content, calorie, ingredient, and serving size |abeling for all categories of alcoholic
bever ages.

3)OCSPI is concerned that the proposed rule once again falls to address the actual extent to which
consuneis are msled by the use of popular, well-known distilled spirits brand nanmes in the adverti sing
and on the | abel s of supposed nalt-beverage products. As with TTB' s previous ruling on flavored nmalt
beverages (2002-2), TTB acknow edges the consuner confusion, then proceeds arbitrarily to rule
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(without citing any supporting evidence) that “the use of a brand name of a distilled spirits product as
the brand nane of a nmalt beverage is permtted.”

[JCSPI's own consuner research found consi derabl e confusion about the nature and identity of

| i quor-branded malt beverages. Data collected for CSPI in June, 2002 found that both teens (12- to 18-
year-ol ds) and adults think “al copop” products with liquor-brand names are nore |ike liquor than beer or
Wi ne.

4) Finally, the proposed rule seeks conments on whether Treasury and TTB need additi onal

statutory authority to regulate flavored malt beverages, to “avoid uni ntended econom c consequences” of
devel opi ng standards for the regulation of flavored nalt beverage products. CSPlI sees no need for
additional TTB statutory authority to “avoid uni ntended econom ¢ consequences.” The |aw and pri or
rulings by BATE provide sufficient notice to producers of flavored malt beverages of the econom c risks
related to the devel opnent and marketing of those products. Should any changes in | aw be

contenpl ated, we believe they should focus predom nantly on avoi di ng consuner deception and

uni nt ended public health and safety problens related to the consunption of the products. In particular,
TTB shoul d expl ore the devel opnent of rules to provide nore public health-oriented distribution,

mar keti ng, | abeling, and advertising of al copop” products that are so heavily favored by underage
CONSUIErs.

(OWe applaud TTB s effort to correctly classify the burgeoning category of “al copop” products and
we urge TTB to ensure that the final rule addresses consuner, health, and safety considerations based on
sound consuner research

OThank you for your consideration.

Oki berly M1l erOGeorge A Hacker

Manager of Federal Rel ationsODi rector

Al cohol Policies ProjectJAl cohol Policies Project

A July, 2002 national Survey by Penn, Schoen, Berland & Associates found that teens were three tines
more likely than adults to have seen, heard or read about “al copops,” and that teens were nearly tw ce
as likely than adults to have tried “al copops.” In fact, over half of teens ages 17 to 18 (5 1% and over
one-third of teens ages 14 to 16 (35% said they had tried them



