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FOREWORD

In 1982, the National Institute of Corrections published the first
conprehensi ve overview of potential legal liabilities that can confront
probation and parole officers as the result of their decisionmaking and
work with offenders. The initial report addressed the primary areas of
litigation against probation and parole officers and adm nistrators;
rel evant caselaw, and the various forms of liability, imunity,

confidentiality, good faith, and indemity.

The initial publication generated high interest anong probation and
parole practitioners and, for that reason, the Institute contracted with
the original author to update the material in |light of nore recent
cases. The Institute has al so devel oped a training programregarding
legal liabilities of probation and parole officers, which is presented

through its National Acadeny of Corrections.

As with the first edition of this report, it nmust be enphasized
that this revised edition was prepared for a national audience; the

reader nust obtain specific guidance fromhis/her state or |ocal

jurisdiction.

Raynmond C. Brown, Director
National Institute of Corrections
Sept enber 1985






PREFACE

The first edition of this manual was published in Mrch
1982. Si nce then, many changes have taken place in probation and
parol e | aw. This revised edition updates and nodifies the nanual
to reflect recent court decisions and devel opnents, rearranges
topics to ensure a nore |ogical progression, and includes three
new chapters of current and nationw de concern.

This revised edition is current as of August 1, 1985.
Modi fications include an expansion of chapters, the division of
chapters into four parts (Introduction, Overview of Legal Liabil-
ities, Specific Areas of Liability, and Conclusion), and a
resequenci ng of chapters such that the Overview of Legal Liabili-

ties part (Chapters II11-VlI) now precedes Specific Areas of
Liability (Chapters VII-XIV). Thi s resequencing gives the reader
a generic insight into legal liabilities before focusing on spe-
cific liability concerns. Chapter VI (Legal Representation and

I ndemmi fication) is an expanded version of a segnment of Chapter Xl
in the first edition: Chapter X Il (Liabilities of Agency Supervi-
sors) and Chapter XV (Liability for Private Prograns and Comun-
ity Service Wrk) are new chapters that discuss topics of ever-

increasing litigation and growi ng inportance for crimnal justice
per sonnel .

For reasons of convenience, the term "probation/parole
officer" is used throughout the manual instead of "probation and/
or parole officer." Simlarly, "he" is used rather than the nore
accurate "he or she.”

The chief legal researcher for this revision was Eve Trook-
Wiite, currently a doctoral fellow in the Ph.D. program at the
Crimnal Justice Center, who finished her law degree in California
and is licensed to practice law in Hawaii and Texas.

This manual is concerned mainly with the potential |egal
l[iabilities of probation/parole officers. It 1s not meant to be a
sour cebook for probation and parole law. A nore conprehensive
di scussion of the various facets of probation and parole |aw may
be found in The Law of Probation and Parole, by Neil P. Cohen and
Janes J. Gobert (Shepard's McGawH |1, 1983).

Variation abounds in probation and parole |aw anong different
jurisdictions. An advice in the first edition is therefore
reiterated here for manual users. That advi ce says:

This manual was witten to provide general information.
It is not designed to give authoritative |egal advice on
specific problens. Probation/parole officers are
strongly urged to seek pronpt advice and counsel from

| egal advisors if faced with specific |egal questions.



It is hoped that this revised edition is an inproved version
of the original and will be even nore useful for probation/parole
personnel of all |evels.

Rol ando V. del Carnen
Huntsvill e, Texas

August 1, 1985

Vi
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PART ONE - | NTRCDUCTI ON

CHAPTER | - PRELI M NARY CONSI DERATI ONS

CHAPTER |1 - COURTS AND BASI C LEGAL CONCEPTS






CHAPTER |
PRELI M NARY  CONSI DERATI ONS

THE NEED FOR THI S MANUAL

W live in an increasingly litigious society. One result is
nore suits against governnent agencies and public officials. The
| argest target is the federal governnent, which was sued nore than
30,000 tines in 1980; the plantiffs in those actions asked for
damages in excess of $4.3 billion.' Add to this the conpar abl e
suits filed in state courts, and the full magnitude of the trend
and the problens it presents becone clear. As one witer put it,
"If we wanted a new national notto, sunmng up the _great national
pastine, we could put it in tw words: 'Sue 'em'" 2

O particular interest to the readers of this manual is the
frequency with which prisoners try to use the courts to enforce
rights they believe they have. In 1979, there were 11,195 state
prisoner civil rights suits filed in federal courts. The conpar -
able figure in 1972 was 3, 348. Just this one type of suit grew
334 percent in seven years. The total nunber of prisoner peti-
tions* filed in 1979 was 23,001, representing alnost 15 percent of
all civil cases filed in federal courts that year.®> In 1952
prisoners filed a total of 24,975 petitions, a 5.8 percent

i ncrease over the previous year. The nunber Kkeeps increasing. It
is statistically true that few of these cases ever proceed to
trial and fewer still are won by the plaintiff. Rut that is

hardly reassuring to the officer who nust worry about |ega
representation and possible liability. The cost in tinme and
resources can be enornmous even if the suit is ultimtely

di sm ssed.

Wien this manual was first published in March 1982, only a
few probation/parole officers had been involved personally in
civil or crimnal cases that put their professional conduct in
I ssue. Since then the nunber has increased dramatically.

Al though no reliable or official figures are available, it is safe
to say that currently the nunber is in the hundreds, or perhaps
t housands.

Lawsuits of the type to be considered here stem from all ega-
tions of nonperformance and inproper performance of officia

duties and responsibilities. The manual examnes mainly the
concerns of probation/parole officers that appear to offer the
nost fertile grounds for litigation. It is witten primarily for

*This category included habeas corpus petitions.



probation/parole officers (including supervisors and

adm ni strative officials), but may also be of interest to |awers
and judges. Wile the nmanual is directed at an audience that does
not have extensive legal training, the footnotes have been
conforned to the nost wi dely recognized |egal system of citation

CORRECTI ONS LAW - A BRI EF BACKGROUND

The legal environnent in which probation/parole officers work
devel oped from the spate of cases filed by prisoners against
institutional correctional officials for alleged violations of
constitutional rights. For decades, the courts had adhered to a
"hands-of f" policy with respect to prisoners' clains. The
prevalent attitude was well-stated in a widely quoted case

The prisoner has, as a consequence of his crine, not only
forfeited his liberty, but all his personal rights except
those which the law in its humanity accords to him He
is, for the tine being, the slave of the state.*

In essence, this doctrine neant that unless the facts of the
case presented a serious constitutional question under the Eighth
Amendnent prohi bition against cruel and unusual punishnment, the
courts would not interfere with prison adm nistration. Prison
adm ni strators consequently exercised w de discretion, subject to
m ni mal court supervision for violations of basic rights. Sever a
reasons were given to justify the adoption of the "hands-off"
doctrine in the last century. In the first place, courts were
| oath to second-guess decisions made by prison adm nistrators.
Judges realized that prison admnistration was not within their
area of expertise. Secondly, judges were reluctant to breach the
traditional separation of powers between the judicial and execu-
tive branches of governnent. There was also the attitude that
since inmates had violated the law, they fully deserved the treat-
ment they were getting. Society wanted retribution and judges
were hesitant to control the way societal preferences were to be
carried out.

Significant erosion of the "hands-off" doctrine began during
the 1960's, contenporaneously with the due process and equal pro-
tection revolutions instigated by the United States Suprene Court
under Chief Justice Earl Wrren. The courts gradually rejected
their reluctant stance in favor of judicial intervention in mat-
ters affecting an increasing nunber of fundanental constitutiona
rights. A new phil osophy energed that stated that "prisoners
retain all the rights of free citizens except those on which
restriction is necessary to assure their orderly confinenment or to
provi de reasonable protection for the ri%hts and physical safety
of all menbers of the prison comunity." This change in attitude
gave rise to a virtual flood of cases filed by prisoners all over
the country, seeking identification and protection of rights to
which they were entitled while incarcerated. The courts shifted
froma "hands-off" to a "hands-on" attitude, bringing on the "open
door" era in corrections |aw



The procedural cornerstone for nmuch of the |law that has since
been devel oped was laid in the 1961 Suprene Court case of Mnroe
V. Page.6 In that case, which arose from police conduct, the
Court decided that a Reconstruction Era federal law -- the Gvi
Rights Act of 1871 -- could be used by persons seeking nonetary
damage and injunctions against state officers accused of abuses of
i ndi vidual rights. (That law is now Section 1983 of Title 42 of
the United States Code, and cases that arise under it often are
called Section 1983 cases.) Monroe opened the door to the federa
courthouse to prisoners, anong others, and greatly expanded the
renedi es available for the redress of grievances. The rights and
interests now recognized as enforceable or protectible have been
developed in the recent cases that individuals and groups of
plaintiffs have brought through that open door.

The success prisoners had in civil rights cases spilled over
into all areas of the crimmnal justice system In the |last few
years there has been a trenmendous upsurge in the nunber of |aw
suits filed against police officers for alleged violations of
civil rights. For a while, probation/parole officers were
insulated fromthis trend. During the past few years, however,
several courts have held probation/parole officers or boards
liable for what they did or did not do in violation of the rights
of probationers, parolees, or third parties. Now, an increasing
nunber of suits are being filed against probation/parole officers,
seeking to hold them accountable for their acts. This trend is
predicted to continue at an even faster pace in the imediate
future.

ORGANI ZATI ON OF PROBATI ON AND PARCLE AGENCI ES

A wide variety of organizational patterns can _be found in
probation and parole systens in the United States.’ These varia-
tions include differences in the branches and |evels of governnent
in which these systens are structurally | ocated.

Probation/parole offices nmay be classified according to
| evel s of governnental control (state only, local only, or com
bi ned state-local), and branches of governnent (executive only,

judicial only, or conbined executive-judicial). These classifica-
tions are nentioned because of their potential inplications in
l[iability suits. As discussed in Chapter |V, state governnents

enj oy sovereign immnity unless waived. This neans that unless
wai ved, state governnents and their agencies cannot be sued. Thi s
i munity, however, does not extend to state enployees sued in
their individual capacity. This immnity is a state privilege
Local governnents and agencies can be sued in federal court
together with |ocal enployees.

As discussed in Chapter 1V, judicial officials (judges and
prosecutors) enjoy absolute inmmunity, whereas executive officials
enjoy only qualified imunity. Most parole officers belong to the
executive departnment, but probation officers in many places are



hired or fired by the judge. Wiile a few courts have extended
absolute inmunity to probation officers when following the orders
of a judge, nost courts continue to treat probation officers as
enpl oyees of the executive departnment despite their judicial
connecti on.

SUMVARY

This manual is necessary because Anerican society has becone
litigation prone. The nunber of cases filed against personnel of
the crimnal justice system has increased trenendously in recent
years. There was a tinme when the courts adopted a "hands off"
attitude towards cases filed by the various "consuners" of
crimnal justice. Those days are long gone, giving way to an
"open door" judicial policy on cases filed against crimna

justice personnel. That policy is here to stay.

For a while, probation/parole officers were insulated from
this litigation trend. During the past few years, however, many
cases have been filed against officers and supervisors -- seeking

to hold them accountable for what they may or may not have done.
It therefore behooves probation/parole personnel to be famliar
with basic concepts in legal liabilities if they hope to protect
t hensel ves agai nst possible |awsuits. Judicial officers (judges
and prosecutors) are vested with absolute immnity, but
probation/parole officers enjoy only qualified inmmunity.
Moreover, while state agencies generally enjoy immunity from

| awsuits (unless waived), state officers do not share this

i nmunity. Probation/parole officers, therefore, whether they be
state or |ocal enployees, are susceptible to liability lawsuits in
what ever they do.
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CHAPTER | |
COURTS AND BASI C LEGAL CONCEPTS

About half of the cases cited in this nmanual were decided by
federal courts, including a handful by the Suprene Court. Most of
the rest of the cases are state system court decisions. The ini-
tial sections of this Chapter highlight the relative significance
of each type of case to the individual probation/parole officer
The concluding section presents sone legal concepts and terns that

will be encountered throughout the manual.
COURTS

A quick exam nation of any telephone directory will reveal a
nearly bew |ldering array of courts. No matter where the reader is

within the United States, he is within the territorial or geo-
graphic jurisdiction of at |east one state court and one federa

district court. Space and function limtations do not permt us
to explain the specific power of each of the many types of courts
to pass upon the actions of probation/parole officers. However,

an outline of state and federal court systens can be presented.

The Federal Court Systent

There are three layers to the federal system of courts of
general jurisdiction. At the top of the hierarchy is the Suprene
Court of the United States. Except for a few situations in which
cases can be heard originally by the Suprene Court, it is exclu-
sively an appellate or reviewing court. The Suprene Court is
conposed of nine Justices, who hear and decide all cases as one

body (en banc).

At the base of the federal system are 94 district courts.
Each state has at |east one federal district court: no federa
court district crosses state lines. Most districts have nore than
one active federal district judge. Col l ectively, there are 516
active authorized district judges.

As an adjunct of the district courts, Congress created the
United States magistrate system to afford workload relief to the
di strict judges. Magi strates have linmted powers, and many are
connected with the prelimnary stages of crimnal cases, such as
i ssuing search and arrest warrants, holding bail hearings, and
conducting prelimnary hearings. O special relevance here is the
fact that, in sone federal districts, magistrates are called upon
to nake a prelimnary assessment of the nmerit of Section 1983
cases.

The United States Courts of Appeals occupy the mddle rank of
the federal court system Each of the 12 courts of appeals serves
a designated nulti-state territory, except for the Court of
Appeals for the District of Colunbia. The size of the bench
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in each appellate "circuit" varies: altogether, the courts of

appeal s are authorized to have 132 active circuit judges. Most
court of appeals cases are decided by "panels" of at |east three
j udges. (Panels may include district judges and circuit judges

who are not on the court's active roster.) \Wen court of appeals
panel s reach different conclusions on points of law, and in other
circunstances, these courts also function en banc.

State Court Systens”

If exam ned in any degree of detail, the court systems of the
50 states and the District of Colunbia appear to be highly
i di osyncratic. Fortunately, the state systens are enough |ike

each other and the federal court system to nake quick summary
possi bl e.

A supreme court is at the pinnacle of each state's suprene
Texas and Ckl ahoma have specialized suprenme courts: in each, there
is one court of last resort for civil cases and a different one
for crimnal cases. In Maryland and New York, the highest court
is called the court of appeals.

The states call their general jurisdiction trial courts by
many different nanes: sonetines nore than one nane is used in a
state. Crcuit court, district court, and superior court are the
nost popul ar choi ces. Most states have an even |ower |evel of
original jurisdiction courts, to which have been applied a greater
variety of nanes. Courts at this level have limted and/or
specialized jurisdiction. In many cases, they are courts not of
record. Typically, the procedures in such courts are less forma
than those observed in the courts of general jurisdiction

A majority of states have a layer of appellate courts bel ow
t he suprenme court.

THE APPEAL PROCESS

Wth rare exceptions, cases enter the federal and state
judicial systens at the trial level. At that level, a jury -- or
the judge in cases being heard without a jury -- determnes the
facts of the case based on the evidence presented. By applying
the facts to the settled, applicable law, the judge or jury
determ nes the outcome of the suit.

It is axiomatic that every case has a winner and a loser. A
party seeks review, and possible reversal, of an unfavorable
j udgnent by appealing it up the judicial hierarchy. In states
without an intermediate appellate court, all appeals are heard by
t he suprene court. Courts of appeal do not hear further evidence
generally, they do not re-evaluate the evidence presented in the
trial court. Their function is to determne errors of |aw and
give a remedy for prejudicial but not harmess errors.



A large majority of the cases filed in any court system are
finally decided at the |owest |evel. Appeal is nore a potenti al
than an actual part of the usual case. O those cases appeal ed,
nost are found to have been rightly decided at the |evel below or
ot herwi se not subject to reversal

The dual court systems -- federal and state -- nerge at the
Suprenme Court of the United States. Because the suprenmacy cl ause
of the Constitution makes the Constitution the "suprenme Law of the
Land," and because the Suprene Court decides the neaning of the
Constitution, that body can review state supreme court decisions
insofar as they pass on clains or defenses founded on the
Constitution or laws enacted under its authority. Conversely, the
Supreme Court will not disturb a state decision that it finds was
based on adequate state |aw grounds

Two ot her consequences flowing from the suprenacy clause nmnust
be menti oned. First, state courts may not decide a case contrary
to the Constitution; the clause specifically requires state court
judges to observe the Constitution, and they take an oath to do
So. Second, unless precluded by a federal |law from doing so
clainms arising under federal law may be heard in state as well as
federal courts; state courts have concurrent jurisdiction over
nost federal causes of action, including Section 1983 cases. Thi s
has proved to be of limted practical significance, however,
because nost plaintiffs have preferred to have federal courts hear
their federal clains. (I'n certain, limted circunstances, federa
courts have been authorized by Congress to hear cases originally
brought in state court.)

The reader should also be aware of the concept of precedent.
While the immediate function of every judicial decision is to
settle the rights of the parties before the court, a secondary
function is to forecast how subsequent, simlar cases wll be
decided so that other persons can conform their conduct to the
demands of the |aw This predictive aspect is the precedenti al
val ue of a case. As a result of the hierarchical structure of
court systens, the precedential value of a case -- and often its
per suasi veness -- varies directly with the level of the court that
decided it. The Suprene Court of the United States hands down the
deci sions of greatest future significance: trial courts render
deci sions that have conparatively slight utility as precedent.

From these facts and principles, it is possible to distill
gui del i nes concerning the relevance of the court decisions cited
in this Manual, or found el sewhere, to the individual reader

THE EFFECT OF JUDI Cl AL DECI SI ONS

The jurisdiction of every American court is limted in sonme
way. One type of limtation is territorial or geographic. In a
strict sense, therefore, each judicial decision is authoritative
and has precedential value only within the geographic limts of



the area in which the deciding court is authorized to function.
Hence:

® United States Suprene Court decisions on questions
of federal law and the Constitution are binding on
all American courts because the whole country is
under its jurisdiction.

) Federal court of appeals decisions on such issues
are the last word within the circuit if there is no
Suprene Court action. The First Crcuit Court of
Appeal s, for exanple, settles federal issues for
Mai ne, Massachusetts, New Hanpshire, Rhode Isl and,
and Puerto Rico, the areas to which its jurisdiction
is limted.

) Wien a district court enconpasses an entire state,
as is the case in Maine, its assessnent of federa
| aw (again barring appellate action) produces a
uniformrule within the state. In a state |ike
Wsconsin, however, where there are multiple
districts, there can be divergent rules.

The sane process operates in the state court systens. There
is one regard, however, in which state suprene court decisions are
recogni zed as extending beyond state borders. Since the Consti -
tution declares the sovereignty of the states within the areas
reserved for state control, the court of last resort of each state
is the final arbiter of issues of purely l|ocal |aw The neani ng
that the Suprene Court of California gives to a state statute, for
exanple, wll be respected even by the United States Suprene Court
as authoritative.

The existence of dual court systens, state and federal, and
the limted jurisdictional reach of the vast mpjority of courts
make it practically inevitable that the courts will render con-
flicting decisions on a single point of law. A core function of
the appellate process is to provide a forum for resolving these
conflicts. I ndeed, the existence of a conflict in the law is a
strong argunent for securing appellate review of an unfavorable
deci si on.

Rut an unresolved conflict is just that -- unresolved -- and
each conpeting decision remains effective within the jurisdiction
of the court that decided it. As this manual illustrates, there

are few Suprene Court cases on probation and parole issues, and
other courts are in conflict on sone points. The i ndivi dua
reader should take particular note of the rule in effect for the
area in which he works, if one is given

The reader should be nbost interested in the local rule for

two reasons. First, under the concept of stare decisis, courts
deci de new cases in accordance with prior cases -- with prece-
dent. The locally effective rule can be expected to define
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the conduct standards to which the probation/parole officer wll
be held if he beconmes a defendant. Second, if there is a change
in the law, as sonetines occurs, proof that the defendant was
acting within the law wll go far toward establishing a good faith
defense, if that is applicable.

The reader cannot, however, safely ignore decisions from
ot her jurisdictions. Again, there are two reasons. First, there
may be no settled |law on an issue in his area. When that issue is
presented to a local court initially -- a case of first inpression
- the local federal or state court will probably decide it on the
basis of the dom nant or "better" rule being applied el sewhere.

The second reason requires recognition that the law is not
stagnant but evol ving. Over a period of tine, trends develop in
the law. Wien a particular court senses that its prior decisions
on a point are no longer in the mainstream it may give consider-
ation to revising its hol dings. The decisions reported here may
enable the reader to spot a trend and anticipate what |ocal courts
may be doing in the future.

BASI C LEGAL CONCEPTS

Know edge of sone |egal concepts and term nology is necessary
for an understanding of the legal responsibilities and liabilities
of probation/parole officers. A basic collection of these con-
cepts is contained in the dosssary of Legal Terns, the Appendix
to the manual . Some points need to be discussed nore extensively
here to enable the reader to get the nost out of the succeeding
chapters.

CGvil v. Crimnal Cases

Al litigation falls into one of two broad categories, civi
or crimnal. A probation/parole officer could face either a civi
or a crimnal suit as a result of his work.

If the governnment charges that he is a wongdoer because he
violated sone crimnal law, the probation/parole officer wll

becone the accused -- the defendant -- in a crimnal case. It

will then be the governnent's responsibility to prove "beyond a
reasonabl e doubt" that: (1) a crine has been commtted; and (2)
the defendant committed it. If the governnment does not carry its
burden of persuasion in the trial court, the case will nornally.
end when the trier of fact returns a verdict of "not guilty." The

governnent's right of appeal in crimnal cases is quite
restricted.

The person, if any, whose injury gives rise to the crimnal
charge is known as the conpl ai nant. Conpl ainants are not forma
parties in crimnal cases and usually have no role other than as
W t nesses.
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On the other hand, no civil case can be instituted other than
by the person or entity (or a proper representative) claimng to
have been injured in sone way by the action or inaction of another
person. The party going forward is the plaintiff, and the party

conpl ai ned against is the defendant. In nost civil suits, the
plaintiff seeks to recover noney from the defendant as damages for
t he harm done. In another large group of civil cases, the plain-

tiff seeks an injunction, an order from the court requiring the
defendant in the future to behave in a specified way.

The civil case plaintiff nust prove that: (1) the defendant
owed him sone legal or contractual duty or obligation: and (2)
sonme breach of duty by the defendant resulted in harmto the
plaintiff. The nature and nagnitude of the duty, the breach, and
the harm will be considered in determining the type and size or
scope of the renmedy to be given the plaintiff. In order for the
plaintiff to prevail, he need only prove his case by a "preponder-
ance of the evidence." This is a nuch lighter burden of persua-
sion than in crimnal cases: the evidence need only show that it
is nore likely than not that the defendant breached sone duty,
causi ng harm Gvil plaintiffs and defendants have equal rights
of appeal .

Crimnal Conviction v. Cvil Liability

Conviction in a crimnal case is a nuch nore serious mtter
than being found civilly liable. In addition to the opprobrium
that the crimnal defendant may suffer as a result of conviction,
t hese differences should be noted.

Type of Penalty. Monetary penalties are possible in either type
of case: damages in a civil action, a fine in a crimnal case.
Additionally, probation, incarceration, and alternative comunity
service may be inposed on the defendant upon conviction

Collateral Effects.® Cininal conviction carries with it civi
disabilities, neaning that the convicted person may be barred by
state or federal statute from exercising certain rights during and
even after service of the sentence. Such divested rights usually
include the right to vote, to be a nenber of a jury, to be a
guardian, to hold public office, and to obtain certain types of

enpl oynent . If the offense of which the defendant is convicted is
a felony, in sonme jurisdictions that conviction constitutes
grounds for divorce. Cvil liability carries no such disabili -

ties; hence its effect is not far-reaching.

Evi dentiary Effects. Conviction in a crimnal case may be

i ntroduced as evidence in a subsequent civil case arising out of
the same incident, but a judgnent of civil liability cannot be
used as evidence in a subsequent crimnal case.

For exanple, X, a probation officer, pleads guilty to a
crimnal charge of unlawful search and seizure of a probationer's
apart ment . That guilty plea nay be used as evidence later in a



state tort liability case that the probationer may bring against
X. This is because the anount of evidence needed to convict in
crimnal cases is "beyond reasonable doubt,” which is nuch higher
in degree of certainty than the mere "preponderance of evidence"
needed in civil cases.

On the other hand, if X is found civilly liable, the finding
cannot be introduced in evidence in a subsequent crimnal case
against X arising out of the sane act.

Federal v. State Jurisdiction

Suppose a probationer or parolee wants to file a civil case
agai nst a probation/parole officer. How is he or his lawer to
know whet her the case should be filed in a state or a federa
court? The answer is that it normally depends on the |aw being

i nvoked. If the case alleges a violation of federal law, it is
filed in a federal court; if the alleged violation is of a right
or interest created by state law, it is filed in a state court.

The chapters on legal liabilities talk about the two types of

civil cases for damages usually brought against probation/parole
of ficers. These are:

° Tort Cases -- wusually filed in state courts based on
state tort |aw

) Section 1983 (civil rights) Cases -- wusually filed
in federal courts because the basis is an alleged
violation of Title 42, Section 1983 of the United

St at es Code.
In crimnal cases, the same basic rule applies. If an act is
a violation of federal law, the federal government nust prose-
cute. Conversely, if the act is a violation of state law, the
state will prosecute in a state court.
However, if the act violates both federal and state crimna
| aws (such as when a probation/parole officer illegally arrests a

probati oner or parolee), both governments nay prosecute. There is
no doubl e jeopardy because of the "dual sovereignty" doctrine,

whi ch says that states and the federal governnent are both sover-
eign entities and, therefore, may prosecute the sane act sepa-
rately. This does not usually happen in fact because federal or
state prosecutors as a nmatter of policy generally disfavor subse-
guent prosecutions if they are satisfied with the results in the
first case. Successive prosecutions, however, are constitutional
and have been resorted to in a nunber of cases.

Jurisdiction v. Venue

The nmeaning of these terns can be confusing. Jurisdiction
refers to the power of a court to hear a case. A court's
jurisdiction is defined by the totality of the law that creates
the court and limts its powers: the parties to litigation cannot
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invest the court with jurisdiction it does not possess. Def ects
in the subject matter jurisdiction of a court cannot be waived by
the parties and can be raised at any stage of litigation, includ-
ing on appeal. The court can raise the question of its jurisdic-
tion on its own notion -- sua sponte. In order to render a valid
judgnent against a person, a court nust also have jurisdiction
over that person. Defects in obtaining personal jurisdiction
however, can be waived by the defendant's voluntary act, or by
operation of law as when the defendant fails to assert his rights
in atinely or proper manner.

The concept of venue is place oriented. It flows fromthe
policy of the law to have cases tried in the |ocale where they
arose, where a party resides, or where another consideration nakes
it reasonabl e. Legi sl ati on establishes mandatory venue for sone
types of cases and preferred venue for others. But, within a
court system venue nmay be proper in any court with subject matter
jurisdiction and jurisdiction over the defendant. Venue defects
are alnost always waived by the defendant's failure to object

pronmptly.

An exanple of the interplay of these concepts nay hel p nake

t hem cl ear. Texas law requires that felonies be prosecuted in the
state district courts and in no other type of court. Another |aw
provides, in general, that felonies be prosecuted in the county

where the offense occurred. The first of these provisions is
jurisdictional, while the second deals with venue

Statutory Law v. Adnministrative Law

Statutory law is |law passed by the state or federal |egis-
|ature (such as a state tort law or Section 1983), while adm nis-
trative law refers to rules and regul ations pronul gated by govern-
nmental agencies such as probation and parole offices. Once
properly promul gated, these rules and regul ations have the force
and effect of statutory law and are binding on that agency, its
officers, and third parties dealing with them unless and unti
declared illegal or unconstitutional by the courts. The same is
true, although to a lesser extent, with agency policies, guide-
lines, and administrative directives. Failure to follow agency
regul ations or guidelines may lead to adm nistrative action and,
in sone cases, civil liability. Conversely, conpliance wth
agency regulation usually establishes good faith or reasonabl eness
of an officer's action, hence negating liability.

State Tort Law v. Section 1983

A tort is civilly wongful conduct that causes injury to the
person or property of another, in violation of a duty inposed by
law. The great bulk of tort law is nmade in the courts rather than
in the legislature. In the states, the usual legislative role is
to provide the judicial framework for tort litigation. Subst an-
tive tort law was inherited with the bulk of the English comobn
law, and courts have been refining and nodernizing it since. In
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Texas, for exanple, no statute defines the elements of a civi
assault, although laws do identify the courts authorized to hear
assault cases and |imt the time within which the cases nust be
filed. Sone specific torts, however, are legislatively created
such as the wongful death action

The federal pattern, in general, differs fromthe state
pattern. Tortious conduct normally nust be defined by Congress in
order to be actionable in federal courts. (When federal district
courts hear tort cases -- autonpbile negligence cases are the nost
common -- they apply state tort law in determning the rights of
the parties.) Section 1983 is, in essence, one statutorily
created federal tort. In Section 1983 of Title 42 of the United
States Code, Congress authorized suits for damages (and ot her
relief) by any person deprived of rights given by the Constitution
or federal |aw The action lies against any person (and sub-state
units of governnent) -- usually a governnment enployee -- who acts
under color of law, i.e., who has apparent official authority for
hi s conduct. The frequency with which Section 1983 has been used
has made it a major concern for probation/parole officers.

Because of the dual sovereignty doctrine, the sane act, such
as the groundless arrest of a parolee, mght be a state tort --

such as false arrest/inprisonment -- and a Section 1983 viol a-
tion. Two suits might result. Roth of these potential sources of
civil liability are treated separately in subsequent chapters.

Absolute v. Qualified Imunity

Both absolute and qualified imunity are defenses in civil
litigation. They differ in the degree of protection they afford
and by whom they may be asserted. The proper assertion of abso-
lute imunity normally will derail a case at the beginning, while
qualified immunity may not.

Legi sl ators, judges, and prosecutors may assert the absolute
i munity defense concerning their official duties in those posi-
tions. While "absolute" technically may be a msnoner, it is
cl ose enough to be apt. The officer seeking to claim absol ute
immunity nust establish his official position and that the action
conpl ained of was legislative, judicial, or prosecutorial, as the
case my be.

Qualified imunity is the term applied to the protection that
other public officials obtain upon showi ng that the questioned
conduct involved considerable judgnent and discretion and was
within their official duties. Qualified inmunity has sonetines
been recognized as an adequate defense even when the conduct was
mnisterial (no individual choice in the manner of performance of
some duty) if the defendant can prove his good faith.

It is the policy of the law that each person should be held

accountabl e for the consequences of his acts. I mmunity defenses
conflict with this philosophical bent and, therefore, are not
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favored by the courts. This is evident in the hesitancy wth

whi ch they have extended absolute imunity to parole boards that,
in their releasing decisions at |east, exercise a nost judge-like
functi on. I ndi vi dual probation/parole officers generally can only
establish qualified immunity.

Basic Constitutional Rights

Most of the cases filed against probation/parole officers are
based, directly or indirectly, on an alleged violation of a
constitutional right. It is therefore helpful to be rem nded of
the basic rights under the Bill of R ghts and the Fourteenth
Amendment .

Fi rst Amendnent

Freedom of religion

Freedom of speech

Freedom of the press

Freedom of assenbly

Freedom to petition the governnment for redress
of grievances.

oW e

Fourth Anendnent

Prohi bition agai nst unreasonable searches and seizures.

Fifth Amendnent

1. Rght to a grand jury indictnent for capital or
ot herwi se infanmous crine

2. Right against double jeopardy

3. Right against self-incrimnation

4 Prohi bition against the taking of life, liberty, or
property w thout due process of |aw

5. Ri ght against the taking of private property for
public use w thout just conpensation.

Si xth Amendnent

Right to a speedy and public trial

Right to an inpartial jury

Right to be inforned of the nature and cause of the

accusation against him

4, Right to be confronted with the w tnesses against
hi m

5. Right to have conpul sory process for obtaining
witnesses in his favor

6. Right to have the assistance of counsel.

W

Ei ght h Amendnent

1. Prohibition against excessive bail
2. Prohibition against cruel and unusual punishnent.
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Fourteenth Anendnment

1. Right to privileges and inmmunities of citizens
2. Right to due process
3. Right to equal protection of the |aws.

The right to privacy is a basic constitutional right, but is
not one of the rights explicitly nentioned in the Constitution
The Court, however, has said that the right to privacy is inplied
from provisions of the First, Fourth, Fifth, Sixth, Nnth, and
Fourteenth Amendments.’

SUMVARY

This chapter focuses on the courts and sonme concepts that
are essential to a proper understanding of liability litigation
The federal court system has three |ayers. At the top is the
Suprene Court, followed by the Courts of Appeals, and then by the
District Courts where nost federal cases are tried. The court
systens in the 50 states are organized basically along the sane
lines, except that sone states do not have an internmediate court
of appeals. The federal and state court systens nerge at the
United States Suprene Court |evel: hence decisions from the
Suprene Court are binding throughout the United States.

Court decisions are generally limted in force and effect to
the territorial limts of that court. Because of this, court
decisions in simlar legal issues may vary. Unl ess resol ved on
appeal to a higher court, the inconsistency stays unresolved. It
is therefore inportant to know the decisions that apply to a
particular jurisdiction and not rely on decisions from other
courts. In the absence of a specific ruling, however, decisions
from one court may have a persuasive effect in other
jurisdicitons.

The basic terns explained in this chapter should enhance

one's understanding of the civil litigation process. The Sill of
Rights and other related Anendnents to tile Constitution are also
summari zed because, for the nost part, liability ensues only if

these basic constitutional rights are infringed by public
of ficers.
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CHAPTER 111
AN OVERVI EW OF FEDERAL AND STATE LI ABILITIES

The sources of legal liabilities to which public officers nay
be exposed are many and vari ed. They range from state to federal
law and fromcivil to crimnal. Cenerally, state cases are tried

in state courts, while federal cases are tried in federal courts.
Section 1983 cases are an exception to this because they nmay be
tried in either court system For purpose of an overview | egal
liabilities may be classified as follows.

TABLE 111.1

POTENTI AL SOURCES OF PERSONAL LIABILITY FOR
I NDI VI DUAL PROBATI ON PAROLE OFFI CERS*

Federal Law State Law
CGvil Liabilities o Title 42 of U.S. e State Tort Law
Code, Section 1983-
Gvil Action for e State Cvil R ghts
Deprivation of Guvil Law
Ri ghts

e Title 42 of U S. Code,
Section 1985-C vil
Action for Conspiracy

e Title 42 of U S. Code,
Section 1981- Equal
Ri ghts Under the Law

Crim nal e Title 18 of U S. e State Penal Code
Liabilities Code, Section 242- Provi si ons
Crimnal Liability specially ainmed at
for Deprivation of Public Oficers

Cvil Rights

e Title 18 of U S. Code, e Regular Penal Code

Section 241-Crim nal Provi si ons
Liability for Puni shi ng
Conspiracy to Deprive Crimnal Acts

a Person of Rights

e Title 18 of U S. Code,
Section 245-Violation
of Federally-Protected
Activities

*NOTE: In addition, the officer may be subject to agency admni-
strative disciplinary procedure that can result in
transfer, suspension, denotion, dismssal, or other forns
of sanction.
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Two points nust be stressed. First, the liabilities
enunerated apply to all public officers, and not just to
probation/parole officers. Police officers, jailers, prison
officials, correctional officers, and just about any officer in
the crimnal justice system and even those outside it, nmay be
held liable for any or all of the above provisions based on a
single act. Assurme that a parole officer unjustifiably uses
extreme force on a parol ee. Concei vably, he may be liable under
all of the above provisions if a second actor was involved. He
may be liable for conspiracy if he acted with another to deprive
the parolee of his civil rights, as well as for the act itself,
which constitutes the deprivation. The sane parole officer nmay be
prosecuted crimnally and civilly under federal |aw and then be
held crimnally and civilly liable under state law for the sane
act. The doubl e jeopardy defense cannot exenpt him from multiple
l[iability because double jeopardy applies only in crimnal (not
civil) cases, and only when two crimnal prosecutions are made for
the sanme offense by the same jurisdiction. Crimnal prosecution
under state and then federal law for the sanme act is possible,
al though as a matter of policy not usually done; when it is done
it indicates that the second prosecuting authority believes that
justice was not obtained in the first prosecution

Al'l of the above provisions are discussed briefly in this

chapter, but the bulk of the discussion concerns civil liabil-
ities under Section 1983 of Title 42 of the United States Code, to
whi ch the next chapter is devoted. Possi bl e sources of liability

can be classified according to federal or state |aw.
FEDERAL LAW

Under federal law, there are two types of liability: civil
and crimnal. The statutory provisions establishing these
liabilities follow

Cvil Liabilities

Title 42 of the U S. Code, Section 1983 - Cvil Action for
Deprivation of Gvil Rights:

Every person who, under color of any statute, ordinance
regul ati on, custom or usage, of any State or Territory,
subj ects, or causes to be subjected, any citizen of the
United States or other person within the jurisdiction
thereof to the deprivation of any rights, privileges, or
immunities secured by the Constitution and |aws, shall be
liable to the party injured in action at law, suit in
equity, or other proper proceeding for redress.

This is discussed separately in Chapter |1V because the

overwhel m ng nunber of current cases are filed under this
section. Refer to that Chapter for an exhaustive discussion.
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Title 42 of the U S. Code, Section 1985 - Cvil Action for
Conspi racy. Section 1985 (3) provides a civil renmedy agal nst
any two or nore officers, who:

1. Conspire to deprive a plaintiff of equal pro-
tection of the law or equal privileges and inmuni-
ties under the law, with

2. A purposeful intent to deny equal protection of
the | aw,

3. Wen defendants act under color of state |aw, and

4. The acts in furtherance of the conspiracy injure

the plaintiff in his person or property, or
deprive him of having and exercising a right or
privilege of a citizen of the United States.

This section, passed by the United States Congress in 1861
provides for civil damages to be awarded to any individua

who can show that two or nore officers conspired to deprive
him of civil rights. Note that a probation/parole officer
may therefore be held civilly liable not only for actually
depriving a person of his civil rights (under Section 1983),
but also for conspiring to deprive that person of his civi
rights (under Section 1985). The two acts are separate and
di stinct and therefore may be punished separately. Under
this section, it nust be shown that the officers got together
and actually agreed to conmt the act, although no exact
statenent of a common goal need be proven. In nost cases,
the act is felonious in nature (as opposed to a m sdeneanor)
and is ainmed at depriving the plaintiff of his civil rights.
The plaintiff nust also be able to prove that the officers
purposely intended to deprive him of equal protection that is
guaranteed him by | aw This section, however, is seldom
used against public officers because the act of conspiracy is
often difficult to prove except through the testinony of co-
conspirators. Moreover, it is |limted to situations in which

objective of the conspiracy is invidious discrimnation, which

difficult to prove in court. It is difficult for a plaintiff

t he
is
to

establish in a trial that the probation/parole officer's action

was discrimnatory based on sex, race, or national origin.

Title 42 of the U S. Code, Section 1981 - Egual Ri ghts Under
the Law:

Al'l persons within the jurisdiction of the United States
shall have the sane rights in every State and Territory
to make and enforce contracts, to sue, be parties, give
evidence, and to the full and equal benefit of all |aws
and proceedings for the security of persons and property
as is enjoyed by white citizens, and shall be subject to
i ke punishnent, pains, penalties, taxes, |icenses, and
exactions of every kind, and to no other.
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This section was passed in 1870, a year earlier than Section

1983. In one sense, its scope is broader than Section 1953
because it does not require that the constitutional violation be
made under color of state |aw Until recently, the plaintiff had

to show that he was discrimnated agai nst because of his race,
thus limting the nunber of potential plaintiffs.

Section 1981 has been widely used in enploynment and housing
discrimnation cases (under its contracts and equal benefits
provi si ons). However, currently the equal punishnents provision
is of greatest significance for probation and parole authorities.'
The courts are in the process of expanding the neaning of the |aw,

so it czould conceivably be a rich source of litigation in the
future.

Crimnal Liabilities

Title 18 of the U S. Code, Section 242 - Criminal Liability for
Deprivation of Cvil R ghts:

Whoever, wunder color of any |aw, statute, ordinance,
regul ation, or custom wllIfully subjects any inhabitant
of any State, Territory, or District to the deprivation
of any rights, privileges, or imunities secured or
protected by the Constitution or laws of the United
States, or to different punishnents, pains, or penalties
on account of such inhabitant being an alien, or by
reason of his color, or race than are prescribed for the
puni shnent of citizens, shall be fined not nore than
$1,000 or inprisoned not nore than one year, or both: and
if death results shall be subject to inprisonnent for any
term of years or for life.

This section provides for crimnal action against any officer
who actually deprives another of his civil rights. An essenti al
element of this section is for the governnment to be able to show
that the officer, acting "under color of any law " did actually
commit an act that anounted to the deprivation of one's civil
rights. Essential elenments of Section 242 are: (a) the defendant
nmust have been acting under color of law. (b) a deprivation of any
right secured by federal laws and the United States Constitution:

and (c) specific intent on the part of the defendant to deprive
the victimof rights.

Title 18 of the U S. Code, Section 241 - Criminal Liability for
Conspiracy to Deprive a Person of R ghts:

If two or nore persons conspire to injure, oppress,
threaten, or intimdate any citizen in the free exercise
or enjoynment of any right or privilege secured to him by
the Constitution or laws of the United States, or because
of his having exercised the same: . . . [they shall be
guilty of a felony]. . . . They shall be fined not nore
than $10,000 or inprisoned not nore than ten years, or
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both; and if death results, they shall be subject to
i nprisonnment for any term of years or for life.

As interpreted by the courts, this section requires: (1) the
exi stence of a conspiracy whose purpose is to injure, oppress,
threaten, or intimdate; (2) one or nore of the intended victins
must be a United States citizen; and (3) the conspiracy nust be
directed at the free exercise or enjoynent by such a citizen of
any right or privilege under federal laws or the United States
Constitution.

The main distinction between Section 242 and Section 241 is
that Section 242 punishes the act itself, whereas Section 241
puni shes the conspiracy to commt the act. I nasmuch as conspir-
acy, by definition, needs at |east two participants, Section 241
cannot be conmtted by a person acting alone. Mor eover, while
Section 242 requires the officer to be acting "under the color of
law," there is no such requirenment under Section 241; hence,
Section 241 can be conmitted by a private person. As wor ded
Section 242 is also broader in that it punishes violations against
an inhabitant of any state or territory of the United States,
while Section 241 only applies where there is a citizen-victim

Title 18 of the U S Code, Section 245 - Federally Protected
Activitles. This section 1s alnmed at private individuals but is
also applicable to public officers who forcibly interfere with
such federally protected activities as:

e Voting or running for an elective office

e Participating in governnent-adm nistered prograns
e Enjoying the benefits of federal enploynent

e Serving as juror in a federal court

e Participating in any program receiving federal financial
assi st ance.

Violations of Section 245 carry a fine of not nore than
$1,000 or inprisonnent of not nore than one year, or both. Shoul d
death result from a violation, inprisonnent can be for life. Thi s
is a nore recent federal statute, passed in 1968, which seeks to
puni sh private individuals who forcibly interfere with federally
protected activities. Therefore, it applies to probation/parole
officers who act in their private capacity. The first part of the
| aw penalizes a variety of acts, as already noted. The second
part refers to deprivations of such rights as attending a public
school or college; participating in state or locally sponsored
prograns: serving on a state jury; interstate travel; or using
accommodations serving the public, such as eating places, gas
stations, and notels. The third part penalizes interference wth
persons who encourage or give an opportunity for others to
participate in or enjoy the rights enunerated in the statute. It
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is distinguished from Sections 241 and 242 in that it can be
violated by a person acting singly and in a private capacity.
This law is sel dom used at present.

STATE LAW

The table also lists two basic types of liability under state
| aw. civil and crimnal

Cvil Liability Under State Tort Law

This liability is nmore fully discussed in Chapter V, Tort Law
and Negligence Cases. For purposes of this overview section, the
following information should suffice.

A tort may be defined as a wong in which the action of one
person causes Injury to the person or property of another in
violation of a legal duty inposed by |aw. Torts may involve a
wr ongdoi ng agai nst a person, such as assault, battery, false
arrest, false inprisonnent, invasion of privacy, |ibel, slander,
wongful death, and malicious prosecution: or against property,
such as trespass. A tort may be intentional (acts based on the
intent of the actor to cause a certain event or harm or caused by
negl i gence. Probati on/parole officers may therefore be held
liable for a tortious act that causes danage to person or property
of anot her. Note that Section 1983 actions are sonetines referred
to as tort cases, but the reference is to federal instead of state
torts.

Criminal Liability Under State Law

State crimnal liability can cone under a provision of the
state penal code specifically designed for public officers. For
exanpl e, Section 39.02 of the Texas Penal Code contains a
provision on Oficial Oppression that states that a public servant
acting under color of his office or enployment commts an offense
i f he:

1. Intentionally subjects another to mstreatnment or to
arrest, detention, search, seizure, dispossession,
assessnent, or lien that he knows is unlawful: or

2. Intentionally denies or inpedes another in the exercise
or enjoynent of any right, privilege, power, or
i munity knowi ng his conduct is |awful

A questionnaire sent by the project staff to state attorneys
general and probation/parole agency |egal counsel asked if their
states had statutes providing for crimnal liability for pro-
bation, parole, and public officers in general. The results show
that only a few states have statutes pertaining to liability for
probation and parole officers specifically, 8 percent in both
cases, but 84 percent of the states have statutes concerning the
crimnal liability of public officers in general
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In addition to specific provisions, probation/parole offi-
cers may also be liable just like any other person under the
provi sions of the state penal code. Thus they nmay be liable for
murder, mansl aughter, serious physical injury, etc., done to any
probati oner or parolee.

DAVMAGES AWARDED I N C VIL ACTI ONS

Actual or conpensatory damages reduce to nonetary terns all actual
Injuries shown by the plaintiff. Consequenti al damages, such as

nedical bills and |ost wages, are terned special damages and are

included in the category of conpensatory danages.

Cary v. Pi phuss. specifies that in a Section 1983 procedural due
process action, the plaintiff nust show actual injury, i.e.,

actual injury, in at least this one type of Section 1983 SUIt may
not be presuned from a deprivation of rights actionable under
Section 1983.

Nom nal damages are an acknow edgenent by the court that the

plaintiff proved his cause of action, usually in the anount of
$1. 00. Wien the plaintiff was wonged but suffered no actual

injury, nom nal damages would be appropriate.

Where nom nal danmages vindicate the plaintiff as wonged, the
door to punitive damages is opened, with or wthout a conpensatory
damage awar d. Nom nal damages also lay the basis for awarding
1983 attorney fees in that they identify the prevailing party.

Punitive or exenplary damages are designed to punish or nake an

exanpl e of the wong-doer. Therefore, the m)net ary anount will be
proportional to the gravity of the wong done.® Punitive damages
are awarded only against willful transgressors. However, the

Suprene Court has ruled that no punitive damages nmay be awarded
agai nst | ocal governnents.

Attorney's fees are not normally awarded under U S. law. A
significant exception to this "Anerican Rule" is Section 1983
actions. Many Section 1983 suits are not suits for damages. An
exanple is the mammoth Texas prison lawsuit, Ruiz v. Estelle.
However, as of June 1985, plaintiff attorneys have been awarded
$1.6 mllion in attorney fees.

SUMVARY

Probati on/ parole may be exposed to legal liabilities under
federal and state |aw Legal liabilities may also be classified
into civil or crimnal. This chapter discusses the various |aws

to which an officer may be exposed in connection with his work.
These liabilities are not nmutually exclusive: in fact, one serious
act may expose the officer to a nunber of civil and crim nal
l[iabilities under federal and state |aw In addition, the officer
may be subject to admnistrative disciplinary proceedings that can
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result in transfer, suspension, denotion, dismssal, or other
forms of sanction.

The constitutional protection against double jeopardy does
not apply to the above cases because the cases are not all
crimnal in nature, the crimnal prosecutions discussed here do
not refer to the sane act, and the prosecution is by different
jurisdictions. Doubl e jeopardy applies only where crimnal
prosecutions of the sane offense are nade by the sane
jurisdictions.
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CHAPTER |V

CIVIL LIABILITY UNDER 42 UN TED STATES CCDE, SECTION 1983
GAVIL R GHTS CASES

Title 42, United States Code, Section 1983 -- CGvil action
for deprivation of rights, reads as follows:

Every person who, under color of any statute, ordinance
regul ation, custom or usage, of any State or Territory,
subjects, or causes to be subjected, any citizen of the
United States or other person within the jurisdiction
thereof to the deprivation of any rights, privileges, or
immunities secured by the Constitution and |aws, shall be
liable to the party injured in an action at law, suit in
equity, or other proper proceeding for redress.

This has been the nost frequently used provision in the

array of legal liability statutes previously identified. From
all indications, it continues to be the main source of |ega
redress.

In 1960, only 247 civil rights cases were filed in federal
district courts throughout the United States. In 1970, there were
3,985 such suits, an increase of 1,614 percent, and in 1976, the
figure had grown to 12,329, an increase of 4,991 percent over
1960. In 1982, state prisoners alone filed 16,741 civil rights
cases, an increase of 7.0 percent over the previous year. These
suits involve clains against alnost every type and |evel of
governnent official, fromthe President of the United States, the
Attorney Ceneral, Wite House and FBI officials, cabinet officers,
and governors, to sheriffs, police officers, school admnistra-
tors, |IRS agents, hospital superintendents, state mlitary offi-
cials, building inspectors, prison officials, and other correc-
tional officers. Substantively, Section 1983 cases cover a
variety of alleged civil rights violations, including assaults,
illegal searches, illegal arrests or break-ins, inadequate nedica
attention, tax investigation, illegal wretaps, and just about
every conceivable type of possibly inproper action that m ght
involve a public of ficer.'

Only a small percentage of these cases, however, actually go

to trial. In 1979, for exanple, 9,943 out of 10,301 (96.5
percent) civil rights cases filed by prisoners in federal court
were dismssed or otherw se concluded prior to trial. Only 358

(3.5 percent) of state prisoner civil rights cases went to trial
Nonet hel ess, both parties invest a trenendous anount of effort and
anxiety even if the case never gets to the trial stage. Until his
case is dismssed, the probation/parole officer who finds he is a
def endant probably should assune his case is in the mnority
rather than the mgjority category and prepare accordingly.
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H STORY

Cases under Section 1983 are generally referred to as civil
rights or federal tort suits. This section dates from the
post-Civil War Reconstruction Era when Congress saw a need for
civil neans to redress civil rights violations. It was not
feasible at that tinme to enact a federal crimnal statute. In
1871, the Federal Congress passed Section 1983, then popularly
known as the Klu Klux Klan Act.® It was designed to enforce the
provisions of the fourteenth anendnent against discrimnation and
to mnimze racial abuses by state officials. Its imediate aim
was to provide protection to those wonged through the msuse of
power possessed by virtue of state |law and nmade possible only
because the wrongdoer was clothed with the authority of state
law. As originally interpreted, however, the law did not apply to
civil rights violations where the officer's conduct was such that
it could not have been authorized by the agency; hence, it was
sel dom used. That picture changed in 1961 when Mnroe v. Pape was
deci ded.

In Monroe v. Pape,” the United States Supreme Court ruled
that Section 1983 applied to all violations of constitutiona
rights even when the public officer was acting outside the scope
of enpl oynent. This greatly expanded the scope of protected
rights and gave inpetus to a virtual avalanche of cases filed in
federal courts based on a variety of alleged constitutional rights
viol ations, whether the officer was acting within or outside the
scope of duty.

VWRY SECTION 1983 SU TS HAVE | NCREASED DRANATI CALLY

Cvil rights suits have gained popularity for a variety of
reasons. First, they alnost always seek damage from the
def endant, neaning that if the plaintiff wns, sonebody pays
This can be very intimdating to a probation/parole officer who
may not have the personal resources or the insurance to cover
liabilities. Second, civil rights suits can be filed as a class
action suit where several plaintiffs alleging simlar violations
are grouped together and their cases heard collectively. Thi s
presents the appearance of strength and unity and affords

plaintiffs nmutual noral support. Third, if a civil rights suit
succeeds, its effect is generic rather than specific. For
exanple, if a civil rights suit succeeds in declaring unconsti-

tutional the practice of giving parolees only one hearing before
revocation instead of a prelimnary and final hearing as indicated
in Mrrissey v. Brewer, the ruling benefits all parolees instead
of just the plaintiff. Fourth, civil rights cases are usually
filed directly in federal courts where procedures for obtaining
materials from the defendant (called "discovery") are often nore
liberal than in state courts. This facilitates access to

i nportant state docunents and records needed for trial. Fifth,
civil rights suits, when filed in federal courts, do not have to
exhaust state judicial renedies, thus avoiding long delays in
state courts. A sixth and perhaps nost inportant reason is that
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since 1976, under federal law, a prevailing plaintiff nay recover

attorney's fees. Consequently, |awers have becone nore
accommodating to Section 1983 cases if they see any senbl ance of
merit in the suit. The topic of attorney's fees is discussed in
Chapter VI.

Plaintiffs also continue to use Section 1983 suits exten-
sively despite the availability of crimnal sanctions against the
public officer. One reason is that the two are not nutually
excl usi ve. A case filed under Section 1983 is a civil case in
which the plaintiff seeks vindication of his rights: he is in
control. The vindication that an injured party nmay realize if a
crimnal case is brought because of his injury is less direct.
Moreover, there are definite barriers to the use of crimna
sanctions against erring probation/parole officers. Among these
are the unwillingness of sone district attorneys to file cases
against public officers with whom they work and whose hel p they
may sonetinmes need. Another difficulty is that serious crimna
cases in nost states nust be referred to a grand jury for indict-

ment . Gand juries may not be inclined to charge public officers
with crimnal offenses unless it is shown clearly that the act was
gross and bl atant abuse of discretion. In many crimnal cases

involving alleged violation of rights, the evidence may cone down
to the word of the conplainant against the word of a public

of ficer. The grand jury may be nore inclined to believe the
probation/parole officer's testinony. Lastly, the degree of
certainty needed to succeed in civil cases is nmere preponderance
of evidence (roughly, nore than 50 percent certainty), nuch |ower
than the guilt beyond a reasonable doubt neasure that is needed to
convict crimnal defendants.

BASI C ELEMENTS OF A SECTION 1983 SUT

As interpreted by the courts, there are four basic elenents
for the success of a 1983 suit:

° The defendant nust be a natural person or a |oca
gover nnent .

° The defendant nust be acting under "color of |aw"

° The violation nust be of a constitutional or a

federally protected right.
e The violation nust reach constitutional |[evel
Each el enent deserves a brief elaboration

The Defendant Miust be a Natural Person or a Local Governnent

Until recently, only natural persons could be held liable in
1983 suits. State and | ocal governnments were exenpt because of
the doctrine of sovereign imunity. In 1978, however, the United
States Suprene Court, in Mnnell v. Departnent of Socia
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Services,” held that the local units of government may be held
[Table if the allegedly unconstitutional action was taken by the
officer as a part of an official policy or custom \Wat "policy
or custom means has not been made clear and is subject to varying
interpretations. Apparently, if the enployee on his own and wth-
out sanction or participation by the |ocal governnent deprived
another of his rights, no liability attaches to the |ocal govern-
ment even if the officer is adjudged I|iable.

Monnel | does not affect state inmmunity because it applies to
| ocal governments only. This is not of much consolation to state
of ficers, however: civil rights cases can be filed against the
state officer hinself, and he will be personally liable if the
suit succeeds. Wile Mnnell involved social services personnel,
there is no reason to believe it does not apply to Iocal
probati on/ parol e operations. Lower courts have already applied it
to many | ocal agencies.

The Defendant Miust Be Acting Under "Color of State Law'

This means the nmisuse of power possessed by virtue of state
| aw and nade possible only because the wongdoer is clothed with
the authority of state law.® Wile it is easy to identify acts
that are wholly within the term "color of state law' (as when a
probation officer conducts a pre-sentence investigation upon court
order), there are gray areas that defy easy categorization (as
when a probation officer who noonlights as a private security
guard illegally arrests a person whom he knows to be a proba-
tioner). As a general rule, anything a probation/parole officer
does in the performance of his regular duties and during the usual
hours is considered under color of state |aw Conversely, what he
does as a private citizen during his off-hours falls outside the
color of state |aw For the difficult cases in between, the court
makes a determ nation based on the specific facts presented.

A word of caution. The courts have broadly interpreted the
term "color of state law' to include local |laws or regulations.
Therefore, a probation officer who acts in accordance with a
county or city ordinance is acting under color of state |aw
Al so, the phrase does not nmean that the act was in fact authorized

by | aw. It is sufficient if tge act appeared to be lawful even if
it was not in fact authorized. Hence, if the probation/parole
of ficer exceeded his lawful authority, he is still considered to

have acted under color of law. An exanple is a probation officer
who searches a probationer's residence wthout |egal authoriza-
tion. Such officer is considered to have acted under color of |aw
and therefore may be sued under Section 1983.

Gven the "color of state law' requirenment, can federal
officers be sued under Section 1983? The United States Suprene
Court in Bivens v. Six Unknown Agents,® decided in 1971, in effect
said yes. The court stated that a cause of action, derived from
the Constitution, exists in favor of victins of federal officials'
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m sconduct . In addition, a federal officer can be sued directly

under Section 1983 igf he assists state officers who act under
color of state |aw

The Violation Must be of a Constitutional or a
Federally Protected R ght

Under this requisite, the right violated nust be one that is
guaranteed by the United States Constitution or is given the
plaintiff by federal |aw Rights given only by state |law are not
protected under Section 1983. For exanple, the right to a |awer
during a parole release hearing is not given by the Constitution
or by federal law, so violation thereof does not give rise to a
1983 suit. If this right is given an inmate by state |aw,

its violation nmay be punishable under state law or admnistrative
regul ati on.

The worrisone aspects of this requirenment are not acts of
probation/parole officers that are blatantly violative of a
constitutional right (as when a probation officer searches a
probationer's house w thout authorization). The problemlies in
the difficulty in ascertaining whether or not a specific
constitutional right exists. This is particularly troublesonme in
the probation/parole where the courts have only recently started
to define the specific rights to which probationers and parol ees
are constitutionally entitled. The United States Suprene Court
has decided only a handful of cases thus far, although federal
district courts and courts of appeals have decided nany. Sone of
t hese decisions nmay be inconsistent with each other. It is
important, therefore, for the probation/parole officer to be
famliar with the current law as decided by the courts in his
jurisdiction. This is the law that nust be followed regardl ess of
decisions to the contrary in other states.

The Violation Miust Reach Constitutional Level

Not all violations of rights lead to liability under Section
1983. The violation nust be of constitutional proportion. Agai n,
what this neans is not exactly clear, except that unusually
serious violations are actionable whereas |ess serious ones are
not . This is reflected in the requirement, previously noted, of
"“(gross negligence" or "deliberate indifference," etc. In the
words of the Eighth Crcuit Court of Appeals:

Courts cannot prohibit a given condition or type of
treatnent unless it reaches a |level of constitutional
abuse. Courts encounter nunerous cases in which the acts
or conditions under attack are clearly undesirable

but the courts are powerless to act because the practices
are not so abusive as to violate a constitutional
ri ght.*°

Mere words, threats, a push, or a sh|0\1/e do not necessarily
constitute a civil rights violation. Nei t her does Section 1983
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apply to such cases as the officer giving false testinony, sinple
negl i gence, or nane-calling.|2 On the other hand, the denial of
the right to a parole revocation hearing, as mandated in Mrrissey
v. Brewer, now constitutes a clear violation of civil rights
Before 1972, it would not have done so.

A probation/parole officer is liable if the above four
el enments are present. Absence of any of these means that there is
no liability under Section 1983. The officer may, however, be
i abl e under sone other law, as for tort, or under the penal code,
but not Section 1983. For example, a drunken probation officer
who beats up sonebody in a downtown bar may be |iable under the
regul ar penal code provisions for assault and battery, but not
under Section 1983. Regrettably, the absence of any of the above
el enents does not prevent the filing of a 1983 suit. Suits may be
filed by anybody at any tinme. \Wether the suit will succeed or
not is a different matter.

DEFENSES | N SECTI ON 1983 SU TS
Gener al

In general, all of the usual substantive and procedura
def enses available to a defendant in a state tort action can be
rai sed by a Section 1983 defendant. Substanti ve defenses are
those that refute the elenents of the Section 1983 suit, as
enunmerated in the previous section. Procedural defenses would
i nclude challenges based on the requirenents for proper filing of
the case, service of process, etc. In certain narrow circum
stances, a variety of technical defenses (collateral estoppel, res
judicata, laches, the Younger doctrine, etc.) can also cone into
| ay. Di scussion of these is beyond the scope of the manual.
wo defenses in particular -- imunity and good faith -- have
proven both popular and somewhat effective.

The Immunity Defense

There are classes of defendants on whom the law, solely for
reasons of policy, has conferred immunity or exenption from tort
liability. Hence, immunity may be classified into tw types:
governmental immunity and official immunity.

Governnmental | mmunity. This type of immnity protects governnent
(1nstead of i1ndividuals) fromliability. It derives from the
early English concept of "sovereign inmmunity" -- "the King could
do no wong," and, therefore, he could not be subjected to suits
in his own courts.' Sovereign inmmnity was adopted in the United
States at an early date through court cases and nenorialized in
the eleventh anendment to the Constitution.™

Initially, the doctrine was held by the court to bar suits
agai nst the federal and state governnents, based on the prem se
that the government had authority to protect itself fromliability
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suits. The right to sue for danages was created by the govern-
ment, and the governnent, as the creator, could exenpt itself from
the enforcenent of that right. Various justifications for
exenpting the government from liability were advanced, |nvoIV|ng
considerations of finance and adm nistrative feasibility.

Neither the federal governnent nor any state fully retains
its sovereign inmunity. Legislatures in every jurisdiction have
been under pressure to conpensate victins of governnental wongs,
and all have adopted legislation waiving imunity in at |east sone
areas of governmental activity. As noted by one schol ar

The urgent fiscal necessities that nade the governnenta
immunity acceptable at the outset are no |onger present
. . the United States and a growi ng nunber of states
have found it financially feasible for them to accept
l[iability for and consent to suit upon clains of
negl i gence and omssion, for which they traditionally
bore no liability at all: the availability of public
l[iability insurance as well as self-insurance nmakes the
assunption of this wholly new liability quite
tol erabl e.*’

No jurisdiction, however, has gone so far as to totally relinquish
imunity for all injuries caused through the m sadm nistration of
t he governnental process.

State imunity, subject to waiver by legislation or judicial
decree, 1S an operational doctrine for states and their agencies.
A distinction nust be nade, however, between agency liability and
individual liability. State inmmunity only extends to state
agenci es. It does not necessarily extend to individual state
officers who can be sued and held personally liable for civi
right violations or tortious acts. Therefore, in states where
sovereign inmmunity has not been waived, state officials nmay stil
be sued and held |iable because they do not partake of
governnental inmunity.

Prior to the 1978 Suprene Court decision in Mnnell, nunici-
pal governnents often argued that, as units of the state which

created them they shared the state's inmunity. That argunent is
now forecl osed.

Oficial Imunity. The second type of imunity from liability
applites to public officials. The historical rationale for
official immunity is that since a governnent can only act through
its officials and since sovereign inmmunity is to protect the
operations of governnent, then those who carry out governnental
operations must also be immne.™® Another argunment advanced is
that it would be unfair and intimdating to allow a private
individual to hold a governnent officer or enployee |liable for
performng his duty. 19 For exanple, if a prosecutor could be
subjected to a possible damage action every tinme a prosecution
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failed, he might well decide to prosecute only in those cases
where he was absolutely certain that his judgnment would be
vindicated by the jury's verdict. The fear of tort liability
could produce an overly cautious policy that would result in |ess
ef fective |aw enforcenent.

For purposes of this Manual, official immunity is divided
into three categories: absolute, qualified, and quasi-judicial.

Absolute | munity. The need to encourage fearless decision-
making has led to recognition of an absolute immunity for sone
of ficials. This privilege protects the official from liability
for his official acts even if they were done with malice, and
allows the courts to dismss actions for danages imediately
without going into the nerits of the plaintiff's claim?® TFedera
and state legislators, judges, and prosecutors have this type of
i munity. (Indeed, it is often referred to as judicial inmmunity.)
Al 't hough they could be sued in actions alleging their decisions
were based on nalicious grounds, such cases may be dism ssed by
the courts. These officials are thus protected from liability.
Courts at both the federal and state |evels have consistently
uphel d absolute immunity for |egislators and judges, based on the
rationale that these officials nmust be free from the fear of
l[iability in order to exercise their discretion appropriately.2|
(O course, this does not nean that absolutely immune officials
are not accountable for their decisions. Legi sl ative and judicial
ethics bodies may inquire into and punish msconduct: somewhat
nore formally, legislators and judges can be inpeached in
appropriate cases; and all legislators and many judges are subject
to citizen censure at the polls. They are sinply protected from
personal financial liability.)

Qualified Inmunity. The courts have been less willing to find
absolute immunity for other public enployees who are not involved
in the legislative or judicial process. These officials are
usually from the executive departnent of government. Wth few
exceptions, probation/parole officers enjoy only qualified
i munity.

The doctrine of qualified imunity has two different fornu-
| ati ons. According to one, the immunity defense is held to apply
to an official's discretionary acts, meaning those that require
personal deliberation and judgment. The imunity defense is not
avai l able, however, for ministerial acts, meaning those that
amount only to the performance of a duty in which the officer is
left with 'no significant choice of his own.?* For exanple, a
parol e hearing officer's recommendation to revoke or not to revoke
parole is a discretionary act, but the duty to give the parolee a
hearing before revocation is mnisterial because a hearing is
required by Morrissey v. Brewer. A mgjor difficulty with the
discretionary-mnisterial distinction is that there is no adequate
way of separating discretionary from mnisterial duties. The
di stinction seems to vary from judge to judge and from
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jurisdiction to jurisdiction and is thus difficult to predict. It
is clear, however, that officials in policymking positions (such
as probation/parole board nenbers) at the planning |evel of
governnent are nore likely to be making discretionary decisions
and thus better able to claimthe imunity defense for their
actions. Field officers and others at governnent's operational

| evel wusually perform mnisterial acts and, therefore, are advised
to consider their functions as mnisterial and not inmmune, unless
otherwi se previously decided by a court in closely simlar

ci rcunst ances.

It nust be noted that in Martinez v. California, ® the United
States Suprene Court said that California's immunity statute was
constitutional when applied to defeat a tort claim arising under
state law. Wiat this nmeans is that if a state enacts a simlar
statute (as sone states have), such statute is constitutional.
Chances are, however, that the state-conferred inmmunity cannot be
used to shield probation/parole officers from liability in federal
civil rights (Section 1983) cases.

A second and better known way of interpreting qualified
imunity is by relating it to the "good faith" defense. Under
this concept, a public officer (other than one who enjoys absolute
imunity) is exenpt fromliability only if he can denonstrate that
his actions were reasonable and were perforned in good faith

within the scope of his enploynent. " The good faith defense is
di scussed fully bel ow

Quasi -Judicial Imunity. Absolute immunity is generally
applied to those officials in the judicial and |egislative
branches of governnent, while qualified imunity applies to those
in the executive branches. Sorme officials, however, have both
judicial and executive functions. Such officials include court
personnel, parole board nenbers, and sone probation officers.
These officials are given sonme protection, referred to as
"quasi-judicial immunity." Under this type of inmunity,
judicial -type functions that involve discretionary decisionnmaking
or court functions are immune from liability, while sone other
functions (such as ninisterial duties of the job) are not.® The

enphasis therefore is on the function perforned instead of on the
of ficer.

G ven these three forns of official immunity, where do
probation/parole officials stand? Immunity for such officials is
often dependent on the agencies for whom they work and the nature
of the functions perforned. Probation officers who are enpl oyees
of the court and work under court supervision do not enjoy the
same absolute immunity of judges, but they may have judicial
imunity for some acts. For exanple, in a recent federal case,
the Fifth Crcuit Court of Appeals held that a probation officer
was entitled to judicial immunity when preparing and submtting a
pre-sentence report in a crim’na%6 case and was not subject to
liability for nonetary danages. Anot her case, decided by the
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Ninth Crcuit Court of Appeals in 1970, held that in preparing and
submtting a probation report on the defendant, the probation
officer was performng a "quasi-judicial" function and was there-
fore inmmune from liability under Section 1983.

Many of the actions of such court-supervised probation
of ficers, however, are considered executive, and hence are likely
to come under qualified immnity. Probation officers are liable
unless the act is discretionary or done in good faith. Par ol e
officers are usually enployees of the executive departnment of the
state and, as such, they enjoy only qualified imunity. They do
not enjoy any type of judicial immunity that sone courts say
probation officers have when performng sone court-ordered
functions.

Most federal courts of appeals have ruled that higher
officials of the executive branch who nust nmake judge-like
decisions are performng a judicial function that deserves
absolute immnity. This particularly refers to parole boards when
performng such functions as considering applications for parole,
recomrendi ng that a parole date be rescinded, or conducting a
parol e revocation hearing.28 One federal appellate court,
however, has stated that probation and parole board nenbers and
officers enjoy absolute immunity when engaged in adjudicatory
duties, but only qualified, good faith immunity for adm nistra-
tive acts. The sanme court categorized the failure to provide
procedural due process in a revocation hearing as admnistrative
(mnisterial) in nature, for which liability attached.?

As is evident from the above discussion, the inmunity defense
is conmplex, confusing, and far from settled, particularly in the
case of probation/parole officers. Variations are found from

state to state and from one jurisdiction to another. The above
di scussion is designed nerely to provide a general franmework and
gui del i ne. (Table V.1 on the next page presents the tendency of
the courts in outline form It is not neant to be a definitive

statenent on the issue of imunity. Readers should consult their
| egal advisor for the law and court decisions in their state.)

The Good Faith Defense

CGood faith is by far the nost often invoked defense in civi
ri ghts cases. It has been recognized since 1967 in actions
seeki ng damages under Section 1983. Good faith basically nmeans
that the probation or parole officer is acting with honest
intentions, wunder the law, and in the absence of fraud, deceit,
col lusion, or gross negligence.30 The opposite of good faith in
| egal |anguage is bad faith. Until 1982, good faith as a defense
required proof of two el enents: (1) a subjective test that the
officer acted sincerely and with a belief that what he was doing
was |awful and (2) an objective test that judge or jury be
convinced such belief was reasonable.*

-36-



TABLE | V.|
GENERAL GUIDE TO TYPES OF OFFICIAL I MMUNITY I N DAMAGE SU TS

Absol ut e* Quasi - Judi ci al + Qual i fied#
Judges X
Legi sl ators X
Prosecutors X
Parol e Board X X
Menber s (1f performng (If performng
a judge-like ot her functions)
function)
Super vi sors X
(Probation, Parole
Prison & Police)
Probation Oficers X X
(If preparing a (If performng
pr e-sent ence ot her functions)

report under
order of judge)

Parole O ficers X
Law Enf or cenment X
Oficers

Pri son Cuards X

State Agencies
(Unl ess wai ved
by |law or court

deci si on)
Local Agencies No | nmunity No |nmmunity
*Absolute imunity neans that a civil liability suit, if brought,

is dismssed by the court without going into the nmerits of the
plaintiff's claim No liability.

+Quasi-judicial inmmunity nmeans that officers are immne if
performng judicial-type functions, such as when preparing a
pre-sentence report under orders of the judge, and liable if
perform ng other functions.

#Qualified immunity nmeans that the officer's act is inmmne
fromliability if discretionary, but not if mnisterial. Al so,
an officer may not be liable even if the act is mnisterial

if it was done in good faith.
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In 1982, Wod v. Strickland,*® the source of the above good
faith standard, was superseded by Harlow v. Fitzgerald.*® The
Suprenme Court addressed in Harlow the traditional common |aw
concern that public officers require immunity as a shield from
undue interference with their duties and from potentially
disabling threats of liability. Central to the opinion is the
observation that the Wod v. Strickland subjective elenment of the
good faith defense had resulted in insubstantial clainms proceeding
to trial, at excessive cost to the government. Cost, here, is -
identified as including:

general costs of subjecting officials to the risks of
trial -- distraction of officials from their
governmental duties, inhibition of discretionary action,
and deterrence of able people from public service.
There are special costs to "subjective" inquiries of
this kind. Immunity generally is available only to
officials performng discretionary functions. 1In
contrast with the thought processes acconpanying
"mnisterial" tasks, the judgnments surrounding discre-
tionary action alnost inevitably are influenced by the
deci si on-nmaker's experiences, values, and enotions.
These variables explain in part why questions of
subjective intent so rarely can be decided by summary
j udgnent . Yet they also frame a background in which
there often is no clear end to the relevant evidence.
Judicial inquiry into subjective notivation, therefore
may entail broad-ranging discovery and the deposing of
nunerous persons, including an official's professiona
col | eagues. Inquiries of this kind can be peculiarly
di sruptive of effective governnment.*

In keeping with the Courts' concern for social as well as
econom ¢ costs, the holding in Harlow states that "governnent
officials performng discretionary functions generally are
shielded from liability for civil damages insofar as their conduct
does not violate clearly established statutory or constitutiona
rights of which a reasonable person would have kKnown. (Emphasi s
added)."™ This ruling, effectively jettisoning the subjective
el ement of the good faith test, has immediate practical effect for
public officials. Many actions, if not nost, may be disposed of
by a judge on nmotion for summary judgment if the law at the tine
of the challenged official action was unclear. If the officia
could not at the tinme have been able reasonably to know the |aw
no liability can attach under Harl ow. If there is no liability,
no di scovery need be allowed and nost of the costs are therefore
prevent ed.

The Court cautions that the limtation of qualified inmunity
to objective ternms provides "no license to |aw ess conduct."”

The public interest in deterrence of unlawful conduct
and in conpensation of victinms remains protected by a
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test that focuses on the objective |egal reasonabl eness
of an official's acts. Wiere an official could be
expected to know that certain conduct would violate
statutory or constitutional rights, he should be nade to
hesitate; and a person who suffers injury caused by such
conduct nmay have a cause of action. But where an
official's duties legitimately require action in which
clearly established rights are not inplicated, the
public interest may be better served by action taken

"wi th independence and wi thout fear of consequences."36

The major problem with the "reasonably should have known"
standard in Harlow is that often one is not sure whether a
constitutional right has been clearly established, particularly in
the probation and parol e area. The followi ng statement, however,

i ndi cates general guidelines.

It is probably true that a right does not have to be
decided by the Suprene Court before it is established
but beyond this there is little on which officials can
rely. They shoul d, though, avoid action held
unconstitutional by a nunber of |ower federal courts.
Wiere the courts disagree or where there is a paucity of
decisions, a right may not be clearly established, but
such a conclusion should be nade with extreme caution.®

Whet her the Harlow good faith standard is applicable to
probation/parole officers is undecided, In a 1979 case,
De Shields v. US. Parole Commission,® the Eighth Crcuit Court
of Appeals cited Wod v. Strickland in a civil rights case brought
by prisoners against the Parole Conm ssion. But the decision
failed to state whether that good faith standard applied to
probation/ parole officers.

Wil e Harl ow enphasizes a narrow construction of derivative

immunity, it specifically applies to "all governnent officials
? . . . w39 . . . .

performng discretionary functions. Gven this uncertainty, it
is safer for officers to assune that the standard of "reasonably
shoul d have known" applies to them and act accordingly. Thi s
means that they nust know agency regulations and have a good
wor ki ng know edge of the basic and unquestioned rights of
probationers and parol ees as decided by the courts in their
jurisdiction. For exanple, probation officers should know that
probationers are entitled to a hearing and sonme due process rights
before revocation (Gagnon v. Scarpelli), and parole officers
shoul d know that parolees are entitled to certain due process
rights (Morrissey v. Brewer) before revoking parole. Basic rights
of probationers and parolees are covered in Part Three of this
Manual . QG her civil rights cases, not specifically involving
probation/parole officers, have decided that an agency's failure
to follow its own rules and regulations may result in a violation
of a constitutional right under the due process clause of the
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fourteenth anendnent. In the context of a good faith defense
such failure may serve as conclusive evidence of bad faith. Al so,
| ack of subjective good faith may be inferred from inaction and
failure to act. Moreover, the fact that an officer may have been
ordered to violate a person's constitutional rights cannot serve
as the basis of an objective good faith defense.*

Wiile there have been many cases involving other executive
officials, particularly police officers, where liability was
deni ed because of the good faith defense, there has been hardly
any significant decision involving probation and parole officers.
One such case was Henzel v. Gerstein,” decided by the Fifth
Crcuit Court of Appeals in 1980. In Henzel, the plaintiff
brought a Section 1983 civil rights action claimng that proba-
tion and parole officials violated his civil rights when they
contacted a prospective enployer and the enployer subsequently
wi thdrew his offer of enploynent because of Henzel's record. The
facts are as foll ows. Wil e on parole, Henzel requested perm s-
sion to visit Massachusetts and New York in connection wth
certain business ventures. Lawson, the Parole and Probation
Commi ssioner, called the Massachusetts Parole Ofice to obtain
aut hori zation for the visit and to verify the legality of the
busi ness contacts. The Massachusetts office placed calls to the
busi nesses. Henzel maintained that, as a result of these calls,
the firnms refused to continue contractual negotiations with him
He alleged that Lawson's purpose in making the calls was to
interfere unlawfully with his business relationships. Lawson' s
affidavit agreed that the calls were placed to the Massachusetts
office, but contended that they were nmade in a good-faith effort
to obtain authorization for the visit, in accordance with the
parol e board's practice. Lawson concluded by stating that these
precautions were taken because Henzel, since his rel ease on
parole, had been traveling with known crimnals, and the parole
board was attenpting to prevent his further involvenent in
crimnal activity. The district court dismssed the case, and the
plaintiff appeal ed. The court, citing cases decided by the United
States Suprene Court involving other executive officials, held
that "state officials are protected by a qualified immunity from
Section 1983 damage suits upon showing that they acted in good
faith and without nalice." It went on to uphold the |ower court
j udgnment of dism ssal

In another case, decided in 1978 by a federal district court
in Pennsylvania, nenbers of the parole board and their enployees
were adjudged not |iable on the grounds that they arbitrarily or
in bad faith denied parole to plaintiff, where the plaintiff's
file indicated that parole was denied because of his refusal to
participate in therapy for alcohol addiction; his need for further
counseling, treatnent, and educational and vocational training;
and concern with the plaintiff's "unrealistic attitude,"”
particularly concerning acceptance of authority.42
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O her Good Faith Concerns

There are issues other than the neaning of good faith that
need to be addressed in this section. One 1s the question of
procedure during the trial. The question is this: In a Section
1983 case, should the plaintiff prove bad faith on the part of the
defendant to be entitled to damages, or is it enough for the
plaintiff to state that he was deprived of a constitutional right
and leave it to the defendant to prove good faith, if that be his
defense? This Is 1nportant because It 1s often difficult for a
plaintiff to prove the bad faith state of m nd. Qovi ously, the
defendant will always claim good faith in an effort to justify his
act. In CGomez v. Toledo,* decided in 1980, the United States
Suprene Court resolved this issue, which had long troubled | ower
appellate courts and had resulted in inconsistent decisions. The
Court stated that in Section 1983 actions the plaintiff is not
required to allege, much |ess prove, that the defendant acted in
bad faith in order to state a claimfor relief. The burden is on
the defendant to plead good faith as an affirmative defense. The
court construed the provisions of Section 1983 as requiring only
two all egations:

[ The plaintiff nust allege that sonme person has
deprived him of a federal right.

° The person who has deprived him of that right acted
under color of |aw

The decision is significant in that the defendant in a civil

rights suit now has the burden of proving good faith in the
performance of his responsibilities. He must rely on the strength
of his own good faith defense instead of hoping that the
plaintiff's case is weak and that it fails to prove bad faith

A second inportant issue involving good faith was resolved b
the United States Suprenme Court in Oanen v. Cty of Independence,44
al so decided in 1980. In Onven, the Court said that a municipality
sued under Section 1983 cannot invoke the good faith defense,
which is available to its officers and enpl oyees. Stating that
i ndi vidual blanmeworthiness is no longer the acid test of
liability, the Court said that "the principle of equitable
| oss-spreading has joined fault as a factor in distributing the
costs of official msconduct." The decision concluded thus:

The innocent individual who is harned by an abuse of
governnental authority is assured that he will be
conpensated for his injury. The offending official, so
long as he conducts hinself in good faith, may go about
hi s business secure in the know edge that a qualified
imunity will protect him from personal liability for
damages that are nore appropriately chargeable to the
popul ace as a whole.®
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The decision should cause sone concern to probation and
parole officers enployed by |ocal agencies because of its
budgetary and supervisory inplications. It would appear from the
decision that once damage is established in court, liability on
the part of the agency ensues under the "equitable | oss-spreading”
rationale, even if the act was done in good faith by rmrunicipa
of ficials. The concomitant budgetary strain from this decision is
obviously difficult to estimate. Should the liability have no
exceptions, then the decision nmay have the salutary effect of
notivating |ocal governnents to scrutinize their own rules and
practices as an act of fiscal w sdom The Court in fact hoped
that the threat that damages nmay be |evied against the city m ght
encourage those in policymaking positions to institute interna
rules and prograns designed to mnimze the likelihood of
unintentional infringements on constitutional rights. In
addition, the Court anticipated that the threat of liability ought
to increase the attentiveness with which officials at higher
| evel s of government supervise the conduct of their subordinates.
Unl ess subsequent decisions blunt its sharp effects, the Oaen
case, although assuring a degree of victim conpensation at a tine
when it is fashionable to do so, may create problens anong |oca

governnental agencies that w Il doubtless have interesting
ram fications for |ocal probation/parole officers.
SUVMVARY

In sumary, good faith is the defense nost often used, and
used successfully, by public officers in Section 1983 cases. For
this defense to succeed, the defendant nust prove that he believed
what he was doing was |awful and nust convince the judge or jury
that such belief was reasonabl e. Under Harlow v. Fitzgerald, a
public officer is beholden to know clearly established
constitutional rights that a reasonable person should have known.
This is a rather difficult task in probation/parole where such
rights have not yet been clearly established. Although the Harl ow
decision involved Presidential aides, it has already been applied
to other public officers. The United States Supreme Court has
decided that the good faith defense nust be raised by the
defendant affirmatively. It has also decided that a nunicipality
cannot invoke the good faith defense. Hence, innocent individuals
who are harned by an abuse of |ocal governnmental authority are
assured that they will be conpensated for their injury by either
the officer or the municipality.
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CHAPTER V
LI ABI LITY UNDER STATE LAW  STATE TORT LAW AND NEG.I GENCE CASES

This chapter outlines the mgjor kinds of state tort cases,
i ncluding negligence, that experience has shown are likely to be
alleged to have been committed by probation/parole officers. In
addition to this chapter's independent significance, the reader
shoul d be aware that the underlying conduct discussed here as
tortious may also be actionable (when other requisites are
present) under Section 1983. (See Chapter IV for an extended
di scussi on of Section 1983 issues.)

STATE TORT LAW

A civil action alleging a state tort law violation is often
the type of suit filed by plaintiffs against public officers when
a federal case under Section 1983 cannot be brought because not
all elenments of a Section 1983 suit are present. There is so nuch
variation in state tort law from one state to another that this
di scussion is restricted to general principles.

Definition

A tort may be defined as a wong (independent of contract),
in which the action of one person causes injury to the person or
property of another in violation of a duty inposed by law ' Tort
| aw reaches wongful acts that result in physical and non-
physi cal injuries. “Injury" is used hereafter in this broad
sense. A tortfeasor is a person who conmts a tort: the act is
called a tortious act.

The sanme act can be a crine against the state and a tort
agai nst an individual. Thus, both a crimnal prosecution and a
civil tort action nmay arise fromthe sanme act. For exanple, a
person who drives while intoxicated and causes an accident
resulting in injury to another driver and danmage to his car may be
guilty of the crimnal offense of driving while intoxicated, and
civilly liable for the injury inflicted on the other person and
t he danage to his car. Tortious acts may also be the basis for
suits charging violation of civil rights under Section 1983. In
fact, Section 1983 suits sonetines are called federal tort suits.

In order to recover damages in a tort action, the individua
bringing the suit nmust prove that the defendant failed to observe
a duty to act or refrain therefrom and that the defendant's action
or failure to act was the cause of the injury sustained. G vi
actions are usually tried in state court before a jury that nakes
the determination of liability and the anount of danmages to be
pai d under instructions from the judge as to the applicable |aw
The jury determination is subject to nodification, either by the
trial judge or on appeal. A successful tort action generally
results in paynment of nonetary damages to the wonged party.
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Conmpensatory danages are awarded to cover the actual harm suffered
by the plaintiff. Damages may al so be awarded in excess of

conpensatory damages to punish the defendant. Such awards are
known as punitive or exenplary danages

Torts to Bodily Integrity

Sone torts, such as assault and battery, involve injury to
the person: others, such as trespass, represent a wong to a
person's property. These torts are intentional, which nmeans that
they are based on the intent of the actor to do the act which
caused a certain event or harm O her torts include false arrest
or false inprisonnment, conversion, invasion of privacy, infliction
of mental distress, libel, slander, m srepresentation, wongfu

death, and malicious prosecution. The el enents of sone of these
torts foll ow

° Battery is the intentional infliction by an individua
of a harnful or offensive touching. The defendant in a
case of battery is liable not only for contacts that do
actual physical harm but also for relatively trivial
ones that are nerely offensive or insulting, such as
pushing, spitting in the face, forcibly renmoving a
person's hat, or any touching of soneone in anger. The
consent of the plaintiff to the contact is a def ense. ®

° Assault, on the other hand, is an intentional act on
the part of an individual that mght not involve any
contact, but that places a person in reasonable appre-
hensi on of i mredi ate touching. Assault is thus a
nental invasion, rather than the physical invasion
involved in battery (although in many cases both
assault and battery are involved.) Exanpl es of assault
i nclude shaking a fist in sonmeone's face, raising a
weapon, or chasing soneone in a hostile manner.
Threatening words alone are usually not sufficient,
al t hough they may contribute to an assault. Not e t hat
the trend anong the states is to conbine assault and
battery as a single, conbined offense.*

° Fal se arrest and false inprisonnent are two other
tortious actions for which probation/parole officers
may be |iable. Fal se arrest takes place when a person
is illegally arrested in the absence of a warrant.

This occurs, usually, when the arresting officer |acks
probabl e cause to believe that a crine was conmtted
and that the person arrested conmtted the act. Fal se
i mprisonnment takes place when, after arrest, a person
is illegally detained. The detention does not have to
be in a prison or jail. It can take place in such
facilities as a hal fway house, juvenile hone, nenta
facility, hospital, or even in a private home. Phys-
ical force need not be used under false inprisonnent.
Present, immediate threats are sufficient; future ones
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are not. A probation/parole officer need not actually
use force to detain a probation/parolee illegally.

Al though false inprisonment usually follows false

arrest, false inprisonment nmay take place even after a
valid arrest, e.g., if a probation officer nakes a valid
arrest but refuses to release the probationer after
havi ng been ordered to do so by the judge.

Torts to Non-Physical Interests

Harm to an individual's non-physical interests, such as his
reputation, privacy, and enotional well-being, is also tortious
Def amation, for exanple, refers to invasion of a person's interest
in his reputation. In order for defamation to take place,
material about an individual mnust be communicated, either orally
(slander) or in witten form (libel), to at least one third person
who understood it.° The material nust tend to |ower the
reputation of the person to whomit refers, in the estinmation of
at least a substantial mnority of a conmunity. Proof of the
statement's truth is an absolute defense regardl ess of how
damaging it is.

The tort of invasion of privacy is an unbrella concept
enbraci ng several distinct neans of interfering with an individu-
al's solitude or personality. Each, in its own way, is an
unreasonable interference with a person's right to be left alone.
The areas of concern include (1) intrusion of the plaintiff's
private affairs or seclusion, (2) publication of facts placing the
plaintiff in a false light, and (3) public disclosure of private
facts about the plaintiff. The act of invasion may be nere words,
such as the unauthorized conmunication of some incident of a
person's private life, or it nmay be an overt act, such as
W retappi ng, "peeping," or taking unauthorized phot ogr aphs. ’

A person may also be held liable for his acts (either
intentional or negligent) that cause enotional distress. Wor ds
al one or gestures or conduct may be sufficient. Bul lying tactics
by probation/parole officers or insults shouted in public mght be
exanples, especially if they can be deened "extrene" and
"outrageous." In some states, the enotional distress nust be
severe enough to have resulted in denonstrable physical injuries.
In other states, however, the outrageous nature of the defendant's
conduct is a sufficient basis for liability.?

I ndividuals can also be held liable for msrepresentation of
facts. By the nature of their work, probation/parole officers may
be susceptible to this. The tort requires a false representation
of a past or present fact, on which individuals may justifiably
and do actually rely in nmaking decisions. A related tort is
di sparagenent, or injurious fal sehoods. These fal sehoods are
statenents harnful to a person, but which do not necessarily hurt
his reputation. Fal se statenents such as "A is no longer in
business,"” or the filing of a false change of address card wth
the post office, are exanples.'
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Another tort reaches harm to a person's interest in freedom
from | egal proceedings. Oten referred to as "nalicious
prosecution," this tort involves the initiation of crimna
proceedings, as in a report to the police or other official that
results in a warrant for the plaintiff's arrest. The accusation
must be wi thout probable cause and for an inproper reason, such as
revenge. In order for the defendant to be liable for nalicious
prosecution, the plaintiff against whom proceedings were initiated
nust be found innocent."’

Finally, an individual can be held liable for the "wongfu
deat h" of another. Here, the suit is brought by an involved
party, such as surviving relatives or the executor of the de-
ceased' s estate. This tort provides damages to those hurt by the
death when it was wongfully caused by the actions of another. No
recovery is possible if the deceased could not have won a suit in
his own right had he survived.

Def enses Agai nst Tort Actions

Def enses are avail able against every type of tort. In the
case of assault, battery, and the other intentional torts, for
exanple, the plaintiff nust prove the defendant intended to commt
t he wrongful act. Proof that the act was not volitional thus
defeats an intentional tort case. Sonme defenses apply only to
specific torts. Fal se inprisonnment, for exanple, does not take
place if there is an escape available and the person being
confined knows of it. An individual cannot be successfully sued
for libel or slander if the matter communicated is the truth; both
of these defamation torts and the tort of msrepresentation mnust
invol ve statenents that are not only false, but are harnful to a

person as well. I nvasion of privacy or trespass does not take
place if there was consent to the act. Thus, these defenses may
i ncl ude such el enents as: (1) lack of intent, (2) no harm or

injury, (3) consent, and (4) truth. The generic immunity defense,
di scussed in Chapter 1V, arises from public policy reconsider-
ations, rather than the elenments of the state torts thensel ves.

Under federal law, there are specific defenses for sone types
of federal suits, such as 1983 suits. These defenses are
di scussed in Chapter 1V.

NEGLI GENCE

What is negligence? One court offers this w dely-accepted
definition:

Negl i gence, in the absence of statute, is defined as
the doing of that thing which a reasonably prudent
person woul d not have done, or the failure to do that
thing which a reasonably prudent person woul d have done
in like or simlar circunstances; it is the failure to
exerci se that degree of care and prudence that reason-
ably prudent persons would have exercised . . . in like
or simlar circunstances.

- 49-



O course, where a definition is found in a state statute, that
definition prevails.

Negl i gence may be slight, gross, or wllfull. Sl i ght
negligence is defined as "an absence of that degree of care and
vi gi l ance which persons of extraordinary prudence and foresight
are accustonmed to use;" in other words, a failure to exercise
great care. G oss negligence is described as a failure to
exercise even that care which a careless person wuld use, while
willful negligence neans that the actor has intentionally done an
act of an unreasonable character in disregard of a risk known to
him or so obvious that he nust be taken to have been aware of it,
or so great as to nmake it highly probable that harm woul d
fol I ow. *?

Under state law, a defendant may be liable for what he does
if the following elenments under tort are present:

1. A legal duty owed to the plaintiff:
2. A breach of that duty by om ssion or conm ssion;

3. The plaintiff nust have suffered an injury as a result of
t hat breach: and

4, The defendaq&'s act nust have been the proxi mate cause of
the injury.

The sanme act nmay be a crine against the state and a tort
against a private individual. Damages assessed nmay be nom nal
actual, or punitive. Nom nal damages are token anounts: actua
damages conpensate plaintiffs for nmeasurable damages and expenses,
while punitive damages penalize defendants for gross or excessive
vi ol ati ons. Wil e nom nal and actual danmages may sonetines be
low, punitive damages can run into mllions of dollars.

Negligence liability is a potential concern to all public
of ficers. Al t hough nost of the decided cases in the negligence
area involve prison officials or police personnel, the principles
of these cases alnost certainly apply to probation/parole officers
in simlar circunstances. It is hoped that know edge of specific
circumstances will enable probation/parole officers to better
anal ogi ze these cases to their own situations.

For ease of discussion, negligence liability issues are
treated here under these general classifications:

1. Source of Liability
° State tort |aw

® Federal law, particularly Section 1983.
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2. Possible Parties Defendant

® Covernnental agency (such as state parole boards
or county probation departments).

'Y Individuals (i.e., nenbers of parole or probation
boards, other individuals responsible for release,
probation/parole field officers responsible for
super vi si on).

Source of Liability in Tort Cases

Negligence liability may arise under state tort |aw or
Section 1983. Liability under state tort law is found when the
actions of one person cause foreseeable injury to another person
in violation of a duty inposed by |aw Most ordi nary negligence
cases are filed under state tort |aw A second possible source of
liability based on negligence is federal law, particularly Section
1983. This is discussed fully in Chapter [|V. Here, however,
there is disagreenent anong the courts. Admittedly, liability
ensues under Section 1983 for intentional acts, such as when a
parol e or probation officer makes an arrest w thout
aut hori zati on. Whet her Section 1983 liability can be based on
negli gence (supposedly unintentional) or inaction, however, is a
guestion that has generated considerable controversy in recent
years. The United States Supreme Court has not addressed this
question directly, but in Smth v. Wade, a 1983 case, the US
Suprenme Court said:

W hold that a jury may be permitted to assess punitive
danages in an action under Section 1983 when the

def endant’'s conduct is shown to be notivated by evil
notive or intent, or when it involves reckless-or callous
indifference to the federally protected rights of

ot hers. ™™

This statenent appears to indicate clearly that negligence, at

| east gross negligence, may be a basis for liability under Section
1983.

Most |lower courts allow Section 1983 liability based on
negl i gence. Typical are cases in which a police chief negligently
failed to train and supervise police officers under his control, a
prison official negligently failed to provide necessary nedica
attention to inmates or to control guards beating up a prisoner,
and nental health officials negligentl]y failed to prevent sone
inmates from beating another inmate.™ Mst courts that allow
recovery require gross, reckless, or cul pable negligence on the
part of the public officer-defendant as opposed to nere or sinple
negl i gence. Whet her these enhanced forns of negligence have been
proven -- and even what these terns nean to sonme extent -- is up
to the courts to determne on a case-by-case basis, taking into
account the totality of circunstances involved.
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POSSI BLE PARTI ES DEFENDANT | N TORT CASES

Plaintiffs generally nane as defendants everyone who m ght
possibly be liable in a case. This includes the governnental
agency involved (parole board, probation office, etc.), the board
menbers in their individual capacities, and the probation/parole
of ficer.

Covernnental Agency as Defendant

In lawsuits against the agency, imunity usually attaches if
the defendant is a state agency. This sovereign inmunity,
however, may be waived through state |law or state judicial
deci sion, and many states have waived it. When sovereign imunity
does exist in a state, the question arises whether the particular
function involved was governnental -- for which there is inmunity,
or proprietary -- for which there is no imunity.

As discussed el sewhere, |ocal agencies are now subject to
liability under Monnell v. Departnent of Social Services.' They
have been deprived of the sovereign imunity defense in Section
1983, which was available to them until the Mnnell decision in
1978. Local agencies include probation/parole offices if sup-
ported by local funds, school boards, police agencies, and county
boar ds.

I ndividual Oficers as Defendant

Al though state agencies are exenpt from liability for their
governnental activities unless waived, imunity ordinarily is
unavailable to individual state officers who are sued. Theref ore,
nmenbers of state probation/parole boards nmay be sued as

i ndi vi dual s. The fact that a state provides counsel, or
indemmifies the officer if held liable, does not nean that the
state has consented to be sued. It sinmply neans that, if held

liable, the officer pays the damages and the state indemifies or
rei mburses him All officers, state or local, may therefore be
sued in their individual capacity under Section 1983.

Liability of Probation/Parole Field Oficers

This topic is discussed nore extensively under the chapter on
Supervi sion (Chapter Xl). What follows here is sinply the summary
of that discussion.

Liability ensues when harm or injury is inflicted on another
person by a probationer or parolee who is under the supervision of

the officer. The rule appears to be that the government is not
liable to specific individuals for nmere-negligent omission in the
provi sion of public services, including non-disclosure to the
public of prior record. Liability exists, however, when a specia
rel ati onship has been established between the governnmental wunit
and an individual . What circunstances nust be present to
establish this relationship are not clear and will be decided by
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the courts on a case-by-case basis. The cases cited and discussed

in Chapter XI, however, indicate sone of the considerations the
courts will take into account when making that decision
SUVWVARY

This chapter presents an overview of the various forns of
liability to which a probation/parole officer may be exposed under
state tort |aw These tort cases may be classified into torts to
bodily integrity and torts to non-physical interests. Negl i gence
may al so be the basis for tort action. Al though not directly
decided by the U S. Supreme Court, a recent decision strongly
suggests that gross negligence can also be a ground for a federa
Section 1983 | awsuit.
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CHAPTER VI
LEGAL REPRESENTATI ON AND | NDEMNI FI CATI ON

A probation or parole officer facing a liability suit under
federal or state law has two imredi ate concerns: | egal
representation and, if held liable, nonetary indemification.
Each is discussed below in the light of |egal research and
findings from the questionnaire sent by the project staff to
attorneys general in the various states. (Not e: The survey,
conducted in 1980, may be outdated in sone respects. See Update

Section, infra).
LEGAL REPRESENTATI ON

States use various guidelines in deciding what kinds of acts
of public officers they wll defend. In general, the states are
nmore wlling to provide |egal assistance to state enpl oyees sued
in civil cases than they are to those accused of crimnal wong-
doing. Al of the states in the survey cover civil actions at
| east sone of the time for both probation and parole officers. A
substantial percentage, however, indicate that they will not
defend in all civil suits.

Cvil Liability Cases

Most of the states set few restrictions on the types of acts
they will defend in civil suits -- requiring only that the
officer's act or om ssion occur wthin the scope of enploynent.
Sonme states require, additionally, that the officer act in good

faith. The term "good faith" is ill-defined, varying from state
to state. In sone states, good faith means "not grossly
negligent;" in others, it neans that the officer has not violated

a state rule or |aw Good faith in this context is not identica
to good faith as discussed in the preceding section.

If a probation or parole officer's behavior is within state
gui delines, the attorney general may serve as the officer's |ega
representative in the suit. Many states have no other provisions
for the defense of state enpl oyees. In sonme states, however, if
the particular act conmes under an applicable insurance policy
(such as in an autonobile accident), the insurer's counsel may
undert ake the defense. (Reliance on such insurance can be risky
if policy limts are unrealistically |ow because insurance
carriers can sonetines sinply pay the limt of their liability in
court in lieu of defending a suit: the officer could be left
unrepresented and exposed personally, potentially at least, to the
bal ance of the claim)

There are states that have provisions that permt outside
lawers to be hired at state expense to defend a state enpl oyee.
Some of these states allow reinbursenent by the state for |awers
fees and court costs if the enployee wins the suit after the
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state's attorney general's office has refused to defend the

of ficer. On the other hand, if the state does undertake the
defense of the officer and the individual is found to have acted
in bad faith, and thus held liable, such officer may have to

rei mburse that state for costs (in at least three states). Thus
there are sone uncertainties involved in the process of obtaining
| egal representation for state officials.

The attorney general's office has considerable discretion in
undertaking the defense of an officer who is sued in a civi

suit. In those cases in which the attorney general's office
refuses to defend the officer, private |egal assistance nust be
obt ai ned. Only two states, California and Vernont, have
procedures for appealing the state's refusal to defend the

of ficer. Only California requires a judicial determ nation of

whet her the enployee is entitled to |egal assistance from the
state.

If known, the fact that the state refuses to defend the
of ficer could serve to prejudice the judge or jury. However, the
majority of states, with the exception of Maryland, Gklahoma, and
Oregon, nmake no provision for barring evidence of state refusal to
defend in the trial. This could be potentially damagi ng evi dence
against the state enployee because of the inplication, warranted
or unwarranted, that the state found the case to be outside the
scope of the officer's duty.

TABLE VI .1
DEFENSE OF PROBATI ON OFFI CERS IN Cl VIL CASES

QUESTI ON: If a probation officer in your state is sued in a
civil case, wll the governnmental agency undertake
the defense of that officer? Nunber of states
respondi ng:  49.

Nunber Per cent
Yes 20 40. 8
Soneti nes 29 59.2
No 0 0.0

TABLE VI. 2
DEFENSE OF PARCLE OFFI CERS IN CVIL CASES

QUESTI ON: If a parole officer in your state is sued in a
civil case, will the governnental agency undertake
the defense of that officer? Nunber of states
respondi ng:  50.

Nunber Per cent
Yes 22 44. 0
Soneti nes 28 56.0
No 0 0.0
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Crimnal Liability Cases

The picture is somewhat different if the probation or parole
officer is alleged to be involved in a crimnal action. Al nost
one-half of the states will not undertake a defense of an
of ficer. In many states, the state beconmes the prosecutor (in
fact as well as theory) against an officer if the charges involve
crimnal liability. A conflict of interest would thus prevent the
state from representing the probation or parole officer. The
response from several of the states in this project's survey
indicated that state legal representation would be at the
discretion of the attorney general's office. Qhers stated that
the situation had never arisen and that the policies were
uncl ear. Very few states indicated unequivocally that the state
woul d undertake the defense of an officer if the case were a
crimnal matter.

TABLE VI. 3
DEFENSE OF PROBATI ON OFFI CERS I N CRIM NAL CASES
QUESTI ON: If a probation officer in your state is sued in a
crimnal case, wll the governnental agency

undertake the defense of that officer? Nunber of
states responding: 47.

Nunber Per cent
Yes 4 8.5
Sonet i mes 21 44,7
No 22 46. 8

TABLE VI . 4
DEFENSE OF PAROLE OFFICERS IN CRIM NAL CASES

QUESTI ON: If a parole officer in your state is sued in a
crimnal case, wll the governnental agency
undertake the defense of that officer? Nunber of
states responding: 49.

Nunber Per cent
Yes 4 8.2
Sonet i mes 22 44.9
No 23 46. 9

| NDEMNI FI CATION I N CASE OF LIABILITY

If an enployee is held liable for his actions, who pays for
danages assessed against him by the court? A mgjority of the
states provide for indemification or reinbursenent for civil
damages assessed agai nst enpl oyees. However, the anount that
states are willing to pay varies considerably. In addition, the
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conditions under which the state will pay vary and are sonetines

uncl ear. Sone states set no limts on the anount of noney they
will pay in a suit against a state enployee. The majority of
states set sone type of limt.> |If the court awards the plaintiff

an anount |arger than the maxi mum allowed by the state, the
enpl oyee, apparently, would have to pay the difference. The

states range from not allowing indemification to setting no
limt.

Al t hough nost states provide sone form of indemification for
officers who are sued, this provision does not nmean that the state

will automatically indemify. The najority of states will help
pay the judgnent only if the act on which the finding of liability
is based was "within the scope of enploynent."” This phrase is

susceptible to different interpretations in different states
Moreover, nost states also require that the enployee perforned the
act in good faith.® As indicated previously, definitions of "good
faith" vary from state to state, ranging from "conduct that is not
willful or wanton" to "conduct that is not violative of
established rules or regulations.” The determ nation of good
faith may al so vary depending on whether the suit is a state tort
claim (and, hence, may be governed by a specific definition in a
state statute) or a Section 1983 civil rights suit.

TABLE VI.5
PROBATI ON  OFFI CER | NDEMNI FI CATI ON
QUESTI ON: If a probation officer in your state is held
civilly liable, will the governmental agency of

which he is an enployee pay or indemify? Nunber
of states responding: 48.

Nunber Per cent
Yes 9 18. 8
Soneti nes 33 68. 8
No 6 12.5

TABLE VI .6
PAROLE OFFI CER | NDEMNI FI CATI ON

QUESTI ON: If a parole officer in your state is held civilly
liable, will the governnmental agency of which he
is an enployee pay or indemify? Nunber of states
respondi ng:  49.

Nunber Per cent
Yes 10 20.4
Soneti nes 32 65. 3
No 7 14. 3
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An inportant question in terns of procedure is this: Whose
determnation of good faith is binding for purposes of indemifi-
cation eligibility? |In general, the determnation is nade by the
state attorney general, the court trying the case, or the state
agency. In sone states, the judgnent determines if the enployee
acted in bad faith. If, however, the state nmakes a pre-tria
investigation to determine if the enployee is eligible for state
| egal representation, the result of that investigation could
potentially bind the state to indemity, even if a subsequent
court decision on the case finds that the enpl oyee acted in bad

faith. In sone states, the steps for determning good faith are
uncl ear: sone indicated that the situation had not yet arisen wth
respect to probation/parole officers. In other states, only the

matter of scope of enploynent nust be determ ned.

In summary, a probation or parole officer who is sued faces a
nunber of uncertainties. He may ask for and be provided with
| egal assistance, depending on the state. If the state has
provision for indemification, he may have to undergo nore than
one determ nation of good faith, in which "good faith" mght not
be a well-defined, or consistently applied, term Despite these
determnations, a court ruling against him may negate his claimto
good faith and thus his claimto indemification. Even if the
officer is indemified, not all of the expenses may be covered
particularly in states that place a limt on the anount of

indemmi fication allowed per case. Finally, state assistance nay
vary depending on whether the suit is brought in state or federa
court. For these reasons, better legal and financial protection

is needed for probation and parole officers.
ATTORNEY' S FEES I N SECTI ON 1983 CASES

In 1976, legislation was passed providing attorney's fees for
cases at the federal |evel. The act, known as the Cvil Rights
Attorney's Fees Awards Act of 1976 (Section 1988), allows the
court to award attorney's fees to the prevailing party in sone
types of federal civil rights suits. Specifically, the Act
states:

In any action or proceeding to enforce a provision of
Sections 1981, 1982, 1983, 1985, and 1986 of 42 U S. Code
...or Title VI of the Gvil R ghts Act of 1964, the
Court , in its discretion, may allow the prevailing party,
other than the United States, a reasonable attorney's fee
as part of the costs.”

Prior to the passage of this statute, an award of attorney's fees
was relatively rare. The passage of this Act now nmakes it nore
likely that a prevailing party in a federal civil rights suit can
also collect attorney's fees, as well as danages or injunctive
relief, from the defendant.”

The Act allows an award of fees to the "prevailing party"” in
a federal action. The term "prevailing party" has been broadly
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defined. An award of fees has been found approprlate even mhere
the parties reached a voluntary settlenent. In Maher v. Gagne,
the U S. Suprene Court said that attorney's fees nmay be awarded
when a party prevails in a consent decree, with no judicial deter-
m nation that federal rights have been viol ated. In essence, this
neans that even if the case is settled out of court, the defendant
may be made to pay attorney's fees. Even though a party may not
succeed on all the issues of the case, he can still be the "pre-
vailing party" for the purposes of Section 1988.° A defendant who
does not actually "lose" a case can thus be required to pay fees
for the opposing side. Moreover, the governnmental agency or unit
t hat enpl oyed the individual sued can be ordered to pay the
attorney's fees, even though it is not a naned defendant. Thi s
Act, therefore, has an inpact both on the individual sued and his
agency if they do not win the case.

Under this Act, prevailing defendants nmay also be awarded
fees, but not on the sane basis as prevailing plaintiffs. A
plaintiff is usually awarded fees because he is found to have won
the suit.'® A defendant such as a public enployee, however, nust
not only "win," but he nust show that the plaintiff's suit was

frivolous, unreasonable, or unfounded.'' The law, therefore,
tends to favor the individual bringing suit against the public
official, such as the probation/parole officer. This is not

surprising, since the law was designed to function as a deterrent

agai nst wunconstitutional action by governnental units and their
of ficers.

Section 1988 appears to have been expanded in a 1980 case.
Until recently, Section 1983 and Section 1988 were generally
applied to violations of constitutional rights only. Fbmever t he
Suprene Court decided in the case of Mine v. Thiboutot' t hat
i ndividuals could sue for violations of any citizens's rights
created under any federal statutes (in this case, denial of
federal welfare paynents by the state agency). Furthernore, the
Court ruled that successful plaintiffs could recover |egal fees
fromthe losing parities. This decision may serve to provide
individuals with a further means of bringing suit under federa
| aw beyond civil rights in such areas as the adm nistration of
f ederal prograns. Probation and parole agencies that participate
in federal prograns potentially can be subject to suit under
Section 1983 if they violate federal |aws applicable to these
prograns and could have to pay attorney's fees for the other party
if they lose the suit. If the individual bringing the suit
prevails, attorney's fees may be awarded. The federal courts have
adopted sonewhat differing standards for determning the appro-
priateness of a fee amard The follow ng factors, however, are
likely to be considered:®

° The tine and | abor required by the attorney
° The novelty and difficulty of the |egal questions
present ed
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® The skill required to perform the |egal services

® The preclusion of other enploynent by the attorney due
to acceptance of the case

° The customary fee in the comunity

® Wiether the fee is fixed or contingent on w nning the
case

° Time limtations inposed by the client or circunstances

° The anount involved and the results obtained

° The experience, reputation, and ability of the attorney

o The undesirability of the case

® The nature and length of the professional relationship

with the client
° Awards in simlar cases.

The awarding of attorney's fees to the prevailing party
appears to have several inplications. Attorneys would be nore
willing to accept cases in which they could collect such fees if
they wn. It also appears likely that nore individuals would be
inclined to sue governnent enployees if they thought they could
win, since the person or agency sued would have to pay for the
individual's |awers. Consequently, nore suits under federal |aw
seem |l i kely, sonme of which may involve probation or parole
of ficers. In those cases in which such officials l|ose, the
financial burdens involved can be greatly increased by the
additional costs of attorney's fees. For exanple, in the prison
case of Gates v. Collier,™ such costs anpunted to an additi onal
$65, 000. In the Texas prison case, as of My 1985, actual fees
paid to the plaintiff's [awer anobunted to $1.6 mllion.™ Due to
recent devel opnents, Section 1988 could apply to virtually all
federal progranms, not only civil rights, which again may serve to
i ncrease the nunber of suits filed against public enployees.

State policy on the paynent of attorney's fees to successfu
plaintiffs in civil rights cases is sparse and unarticul at ed.
Hardly any state provides for paynent of plaintiffs attorney's
fees as a formal policy. Some jurisdictions do in fact pay these
fees, but refrain frominstitutionalizing that policy or making it
publi c.

I NSURANCE

Since public enployees in many states mght not be able to
obtain legal representation or indemification if they are sued
i nsurance would appear to be the best protection available. As
the nunber of |awsuits against public officials increases,
l[iability insurance would appear to be desirable in sone
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ci rcumnst ances. According to the 1980 survey, a mnority of states
(309 had purchased this insurance for probation and parole

of ficers. The purchase of insurance is likely to be dependent
upon the standards for the imunity doctrine in the particular
state or jurisdiction. It may al so depend on statutes legally

aut hori zing the governnmental unit or agency to purchase insurance
as authorization must exist to take such action.'®

I nsurance for public enployees is sonetines rejected on the
ground that it would serve to encourage the filing of lawsuits by
citizens against public officers. Furthernmore, it is feared that
t he anmount of damages awarded would increase if the judge or jury

becane aware that the costs would be borne by an insurance 17

conpany, rather than by an individual or governmental wunit. In
many jurisdictions, however, insurance ownership or governnenta

i ndemmi fication cannot be nentioned at a trial or hearing. In
addition, it can be argued that if insurance coverage is
avai l able, the public would be better served, in that the public
officer would better fulfill his duties if he is not concerned
with personal liability for acts performed in good faith and in

the scope of his duties.

In light of such considerations, insurance purchase by
agencies or the state appears to be one viable alternative for
protecting the public enployee, although it could serve to
i ncrease the nunber of suits filed. | nsurance would appear to be
desirable in jurisdictions in which either state |ega
representation or indemification is uncertain, as insurance
conpani es may provide both |egal counsel and danage conpensati on.
It should be noted that policies nay be Iimted to acts perforned
within the scope of enploynment and nmay require a denonstration of
good faith. In those jurisdictions that do not provide for the
purchase of insurance, admnistrators mght wish to work for the
nodi fi cation of statutes and policies so that insurance for agency
enpl oyees coul d be obtai ned. If this proves to be unfeasible,
sel f-insurance should be considered

TABLE VI.7
LI ABI LI TY | NSURANCE FOR PROBATI ON OFFI CERS
QUESTI ON: Is there any form of liability insurance supplied
by the governnental agencies that enploy

probation officers in your state? Nunber of
states responding: 48.

Nunber Per cent
Yes 14 29.2
Some 7 14. 6
No 27 56. 3
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TABLE VI .8
LI ABI LI TY | NSURANCE FOR PAROLE OFFI CERS

QUESTI ON: Is there any form of liability insurance supplied
by the governnental agencies that enploy parole
officers in your state? Nunber of states
respondi ng:  50.

Nunber Per cent
Yes 15 30.0
Sone 5 10.0
No 30 60.0

UPDATE - 1982 SURVEY ON REPRESENTATI ON AND | NDEWNI FI CATI ON

In January 1982, the National Center for State Courts
conpleted a fift)i state statutory survey on indemification and
representation. 18 Related statutes, admnistrative regulations,
opi nions of the attorney general, and informal practices may also
affect the outcone in a specific jurisdiction. State officer, in
the context of the statutes surveyed, refers to judges and those
state officials whose qualified inmunity derives from judicial
i munity. Therefore, survey findings would be applicable to
probation and parole officers.

About half the states provide fairly conplete indemification
procedures, including provisions for |egal representation and
paynent of clains and judgnents entered against state officers
while acting in their official capacity. The remaining states
provi de various |egal services.

Several statutory formats exist, each providing a different
form of indemification. The Delaware Tort Cains Act, for
exanple, indemifies state officers for attorney fees, disburse-
ments, judgnents, fines, and costs when the challenged act is
di scretionary, in good faith, and w thout gross and wanton
negl i gence. The Wom ng statute provides a right to defense and
i ndemmi fication for clainms and judgnents arising out of acts or
om ssions within the scope of duty, whether or not the acts are
alleged to be malicious or fraudul ent.

Several states, including California, Kansas, New Jersey, New
York, and Utah, except punitive or exenplary damages from their
i ndemmi fication provisions. Oregon, New Jersey, and Vernont
provide for a denial of a representation request where investi-
gation reveals a basis for refusal specified statutorily, e.g.,
fraudul ent or wllful m sconduct. | owa excepts indemification
for mal feasance or willful and wanton conduct. Kansas requires
the act be conmtted in good faith. New York excepts intentional
wrongdoi ng or reckl essness.
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North Carolina defends public officials but judgnents are
paid by the official's departnent, agency, board, or conm ssion
Col orado also nakes the public entity liable, unless the act or
omssion is wllful or wanton. Connecticut and Florida allow
actions against governnental entities but not against public
officers, resulting in a variant of indemification. Sone juris-
dictions, e.g., Maine, Mssachusetts, Mchigan, Rhode Island, and
Sout h Dakota, have discretionary |anguage in their indemification
and representation statutes. In these jurisdictions, as well as
in those providing only representation, inmunity doctrines or
non-statutory forms of indemity or insurance may shield both the
enpl oyee and the state fromliability, thereby reducing the need
for indemification. A few jurisdictions, in lieu of indemifi-
cation and representation statutes, require claimants to sue the
governnental body directly. Again, each officer should determ ne
statutes applicable to his jurisdiction

SUMVARY

Legal representation and indemification are two real
concerns of probation/parole officers in liability cases. Surveys
show that nodes of representation and indemification vary greatly
anong states, ranging from guaranteed representation or indemi-
fication to no formal representation whatsoever. Most states that
provide representation do it in civil cases only, while others
include crimnal cases as well. The Attorney's Fees Award Act of
1976 allow courts to award attorney's fees to the prevailing
plaintiff in a civil rights lawsuit. There is hardly any policy
as to who pays these fees. Sone states will pay the bill, others
will not. Professional liability insurance provides protection to
probation/parole officers but has inherent problens such as who
pays the premium wll it encourage the filing of nore |awsuits,
and whether or not an insurance conpany is available to underwite
the policy.
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CHAPTER VII

PRE- SENTENCE/ PRE- PARCLE | NVESTI GATI ONS AND REPORTS

The result of the survey research for this manual showed t hat
probation/parole officers frequently were concerned about
pre-sentence and pre-parole report issues. That finding heightens
the inportance of the material in this Chapter

PROBATI ON  PRE- SENTENCE REPORTS

An exam nation of state court decisions shows that the states
generally follow federal court decisions in determning the |oca
use of pre-sentence reports. This should conme as no surprise as
nost of the federal cases are decided on due process grounds, a
constitutional issue, thus forcing the states to follow federa
deci si ons.

There are, of course, states that have afforded defendants
greater or earlier protections than those required by the federa
courts. Rut recent federal activity nakes it the |eader on such
issues as restricting judicial discretion concerning report
di scl osure. An exam nation of the pertinent federal case |aw
should serve to identify the trends and patterns nost
jurisdictions are follow ng.

Contents

In order to better appreciate the direction the law is taking
inthis area, it is helpful to recall the purpose of the
pre-sentence report. Briefly stated, the purpose of the report is
to help the judge inpose the nost appropriate sentence by
providing him wth information about the defendant's life and
characteristics, and, if customarily or specially requested, the

i nformed recomendation of the probation officer. The report
hel ps inplenment the nodern concept that rehabilitation is pronoted
by individualized sentences. Because the stage of deciding guilt

or innocence has passed, it has been held to be reasonable to
allow the judge to exercise wide discretion as to the sources and
types of information he will use to assist himin sentence

sel ection. Studies exam ning the actual wutilization of these
reports indicate sone variation in perceived value and use, but in
general show a high correlation between the report reconmendations
and the sentence passed.2 It should cone as no surprise;

therefore, that defense counsels feel that due process, neaning
fundanental fairness, requires their access to the report.

Lawers maintain that there is a distinct liberty interest
involved at the pre-sentence stage that does not always exist
after sentence has been passed. In general, however, a judge may

appropriately conduct an inquiry broad in scope, largely unlimted
either as to the kind og information he may consider or the source
fromwhich it may cone.
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Gener al . State courts and state statutes either require or allow

a variety of data in the pre-sentence report. The officer nust be
aware of the local rules on this subject because they are so
different. Jurisdictions vary, for exanple, on the use of

crimnal justice system contacts that were dismssed or did not
result in conviction. In general, however, it is safe to assune

that if the information is relevant to the particular case, it
will be permtted.

Hear say. "Hearsay" 1is information that is offered as a truthful
assertion that does not conme from the personal know edge of the
person stating the information, but from know edge that person
recei ved from anot her. Cenerally, it is not admssible in trials
under the rules of evidence because the truth of the facts
asserted cannot be tested by cross exam nation of the w tness.

Deci ded cases make it clear,’ however, that hearsay is not in and
of itself constitutionally objectionable in a pre-sentence

report. The purpose of the report is to aid the judge in

determi ning an appropriate sentence and, as such, it is inportant
that the judge "not be denied an opportunity to obtain pertinent
information by a requirenment of rigid adherence to the restrictive
rules of evidence properly applicable at trial."* In addition,
pre-sentence reports are not restricted in their content to
established fact.®> As the report is usually not conpiled by
persons trained in the law, it is up to the judge to exercise both
proper and wi de discretion as to the sources and types of
information used to assist him This does not give the court
unlimted discretion, however. The defendant nust have an
opportunity to rebut information that he clains is false.

Confrontation and Cross-Exam nation. Some jurisdictions allow the
defendant to cross-examne the pre-sentence report author or

experts relied upon in conpiling the report. The nore danmagi ng
the information, the nore likely it is that the court will permt
Cross-exam nati on. Jurisdictions vary in their restriction of the

defendants' right to confront sources of adverse information.

Crimnal Record. A pre-sentence report is not considered to be
mani festly unjust because it contains a history of a defendant's
prior arrests.® Information relating to prior crinminal activity
is likely to be considered critical and, therefore, subject to
mandat ory di scl osure.

Suppr essed Evi dence. The Suprene Court under Chief Justice Warren
E. Burger has shown marked antipathy to the exclusionary rule.

That court-devel oped doctrine prohibits the use in a crimnal
trial, as direct evidence of the defendant's guilt, of information
obtained in violation of the defendant's fourth, fifth, or sixth
anendnment rights. The Court consistently has resisted efforts to
extend the renedy of exclusion or suppression of such evidence to
proceedi ngs other than the trial itself. For exanple, the Court
has allowed suppressed material to be considered by a grand jury.'
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The current Suprene Court mmjority argues that the rule is
justified by the need to deter police msconduct, discounting
ot her proffered bases. In cases where it has held that the
extension of the exclusion renmedy is not warranted, the Court has
said that additional deterrence of official msconduct cannot be
obt ai ned wi thout undue harm to the public interest. Wen exam ned
in the context of a probation revocation hearing (see Chapter
Xl1), the argunment may be sound: t he new proceeding nay be so
renote from the m sconduct that gave rise to the trial suppression

that no additional deterrence can be obtained through exclusion
from different proceedings.

It can also be argued, however, that sentencing is so closely
related to the trial that use there is inproper. Wile there is a
general tendency in the courts to permt all uses of suppressed
information once guilt has been determ ned, the Supreme Court has
not ruled specifically on the propriety of its inclusion in

pre-sentence reports. But where illegally obtained evidence is
acquired solely for use in a pre-sentence report, the exclusionary
rule may be invoked as a deterrent. Probation officers should

determne the current |ocal rule.

D scl osure

On the federal level, the Fedegal Rules of GCrimnal Procedure
require a federal judge to disclose” all information relied upon
in sentencing except where:

1. D sclosure mght disrupt rehabilitation of the
def endant :

2. The information was obtained on a prom se of
confidentiality: or

3. Harm may result to the defendant or to any other
per son.

The rule does not give the defendant access to a co-defendant's
pre-sentence report.

The general rule is that the court shall disclose such
information in the report as was taken into consideration by the
court. However, sone states provide by law that the information
may be given to counsel rather than to the defendant personally.
Counsel may be given access with instructions not to disclose its
content to the defendant.'® Partial access that excludes
information for reasons other than those |listed above is
insufficient access.'

A variation of the application of the rule is found in the
First Crcuit, where the judge may either identify for the record
and di savow any information not relied upon or _disclose those
portions of the report that were relied upon.'?

-69-



Wiile the trend is toward disclosure, the United States
Suprenme Court has to date not considered the failure or refusal to
di scl ose the contents of the pre-sentence report as violative of
constitutional rights per se. However, in a Florida case
involving inposition of the death penalty, the Court did consider
it a denial of due process where the sentence was passed on the
basis of information that the defendant had no opportunity to deny
or expl ain. The case does not indicatq3that simlar requirements
would hold in a non-capital situation

A few cases have specifically held that there is no
constitutional right of access to a pre-sentence report per se. '
But several jurisdictions require disclosure under a statute or
rule of court. The jurisdictions so holding include Arizona
Florida, Illinois, Kentucky, M chigan, Montana, Nevada, New York
Chio, Oregon, Texas, and Wsconsin. ™

Several jurisdictions have ruled that the defendant has a
right to disclosure, even in the absence of a statute or rule
stating otherw se. Caution is suggested here as these
jurisdictions utilize various restrictions on access, such as
limting disclosed information to that which defanmes the defendant
(North Carolina), or to that which is relevant and which does not
i nclude diagnostic material (New Jersey). QG her states in this
group include Louisiana, Mssachusetts, and Pennsylvania.'®

State statute or rules have been held to |eave the matter of
di sclosure to the discretion of the court in Ceorgia, lowa,
Maryl and, M nnesota, Nebraska, G6klahoma, and South Dakot a.

Several jurisdictions still recognize the court's discretion
in the absence of statute or rules. 18This is true in the states of
Del aware, Texas, Utah, and Vernont.

| daho's position' is unusual, if not unique. There, a
def endant rnust apply for probation. In considering that
application, the court need not (but it has the discretionary
power to) disclose anything other than adverse information in a
pre-sentence report. If the application is denied, a sentencing
heari ng nust be hel d. Prior to that hearing, the court nust
disclose in full the contents of any pre-sentence report to be
used in sentencing.

The lack of national uniformty on the basic disclosure issue
is reflected in other aspects. For exanple, Mchigan requires
that material nust be prejudicial to the defendant to qualify for
di sclosure.?® Mnnesota requires that when the court exercises
its discretion_ against disclosure, it nust give the reasons for
its decision.” And Arizona pernits withholding of the source of
confidential information, but not the contents, even if it mght
be possible fromthe released data to infer the identity of the
i nf or mant .
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In summary, it is nost likely that all or part of every pre-
sentence report will be disclosed to the defendant or his counse
as a result of state statute, court rule, or the exercise of
judicial discretion. The probation officer, therefore, should
exercise care in selecting material for inclusion in a report and
assuring accurate presentation

The officer should exercise this care to avoid tort, and
possibly criminal, liability and to prevent damage to the inter-
ests of justice he is sworn to advance. Probation/parole officers
should know that intentionally including inaccurate information in
a report with know edge of its falsity or with reckless disregard
for its truth or falsity could nmake them liable to the defendant.
In addition to defamation-based torts, other intentional torts are
possi bl e. Additionally, negligence charges have been brought when
a defendant could allege that unprofessional care was exercised in
report preparation.

The 5th Grcuit, in Mawynard v. Havenstrite, 727 F. 2d 439
(5th Cir. 1984), found liability where an inaccurate pre-sentence
report was not shown to the plaintiff prior to sentencin
Def endant Chief U S. Probation Oficer and a federal probation
officer were granted absolute inmmunity from nonetary danmages.
However, the appellate court held that, where admnistrative
remedi es were exhausted, the officers were not necessarily inmune
from an action for declaratory and injunctive relief.

But the harmto the public interest can be nore substanti al
It has long been the rule that a sentence cannot be based on false
information.*> Wen a defendant is sentenced on the basis of a
report that is materially false or unreliable, that person's right
to due process is violated.?”® The remedy usually invoked in such
cases is the vacation of the sentence inposed and remand for
resent enci ng. This involves unnecessary cost and del ay.

PARCLE | NVESTI GATI ON  AND REPORT | SSUES

The major issue that arises out of pre-parole investigation
concerns the extent to which prisoners are given access to files
containing informati on about them  Wen this issue has been
litigated, courts have had to resolve three questions:

° Does any applicable statute or admnistrative rule
provi de access?

° Does the prisoner have a right to due process in
connection with the parole rel ease proceedi ngs?

° If there is such a due process right, is file access
enconpassed within it?

The traditions under which courts operate require themto

settle cases on non-constitutional bases whenever possible
Recent litigation has granted file access to federal prisoners,
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thus obviating the need for litigation on this issue, although
suits concerning the contours of the statutory right are stil
possi bl e.

Federal Prisoner File Access

The Parole Comm ssion and Reorgani zation Act of 1976°°
provides that a federal prisoner shall be given reasonable access
to any report or other docunment the Parole Comm ssion will use in
making its rel ease decision. Not all file material need be
rel eased: the material that may be withheld is the same kind of
information a federal court need not disclose to a defendant in
connection wth sentencing:

1. Di agnostic opinions that, if made known to the
eligible prisoner, could |lead to a serious
di sruption of his institutional program

2. Any document that reveals sources of information
obt ai ned upon a prom se of confidentiality: or,

3. Any other information that, if disclosed, mght
result in harm physical or otherw se, to any
per son.

State Prisoner File Access

Were there is a state statute, or parole board or other
rule, that grants file access to a state prisoner, the scope of

potential litigation is restricted to issues of rule conpliance
and the applicability of any exceptions that limt the grant of
access. In the absence of such a provision, however, file access

can be secured through litigation only by establishing that the
prisoner has a fourteenth anmendnent right to due process in parole
rel ease decisionmaking, and that the right includes file access
The Suprene Court has addressed the first branch of that inquiry.

The G eenholtz Case - Does Due Process Apply? The fourteenth
anendnment bars states from depriving a person of "liberty" wthout
due process of law. Wiat does "liberty" nmean in the parole

rel ease context? Wen the Suprenme Court took up that question in
1979, the federal courts of appeal were sharply divided. The
Third, Fifth, Sixth, Ninth, and Tenth Circuits® held that
“liberty" was not involved and that due process rights were there-
fore inapplicable. ;yt the Second, Fourth, Seventh, and D strict
of Colunbia Crcuits had reached the opposite concl usion

In Geenholtz v. Inmates of the Nebraska Penal and
Correctional Conplex,“ the Supreme Court held that unless a state
| aw creates a reasonable expectation that the prisoner wll be
paroled, the prisoner's constitutional "liberty" is not affected
by the releasing process and no federal due process right applies.
The Court hel d:
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That the state holds out the possibility of parole
provides no nore than a nere hope that the benefit wll

be obtained . . . to that extent the general interest
asserted here is no nore than the innmate's hope that he
will not be transferred to another_ prison, hope which is

not protected by due process. B

Because the Nebraska |aw provided that the parole board
"shall" release a parole-eligible prisoner "unless" certain
anti-rel ease factors were found to exist,* the Court held the
statute did create the necessary reasonable expectation and that
due process applied. By grounding its conclusion on the partic-
ular wording of the Nebraska law, the Court assured that decisions
about other states would have to be nade on a case-by-case basis.

The Nebraska |aw nmay be uni que. Most post-Geenholtz reviews
of parole laws have found that they lack the existing, presently
enjoyed state-lawcreated |iberty interest that the Court held is
necessary. Two early post-Geenholtz cases nake clear that the
federal courts of appeal understand that they are to require a
hi gh degree of specificity before concluding that due process
applies. In Schuemann v. Colorado State Board of Adult Parole,
the Tenth Crcuit Court of Appeals held that the state's parole
statute gave the board broad discretion to release or not and

31

rai sed no "reasonable expectation.”™ The court went on to add that
even if it had held due process was applicable, it would not have
granted_file access as the plaintiff requested. Boot he v.

Hammock® was the first post-Geenholtz case to be decided by a
circuit court that had earlier found that parole release decision-
maki ng inplicated the due process clause. In Booth, the Second
Gircuit took a fresh look at the New York |aw and found no due
proces%atrigger | anguage; it therefore reversed its egllier

cases. The Gkl ahoma |aw has al so been scrutinized, with the
sane result.

In general, the nore discretion is |limted, the greater the
i kelihood exists of a liberty interest. In addition to
statutorily-created liberty interests, admnistrative rules my
sufficiently limt agency discretion so as to create a liberty
i nterest. However, such rules may be susceptible to reformulation
and consequent destruction of an adm nistratively created |iberty
i nterest.

Past practice nmay give rise to an expectation of parole by
various categories of prisoners. The current trend denies that
past practice creates the "nutually explicit understandi ngs"
necessary to create a liberty interest. However, the argunent is
frequently raised in litigation, occasionally succeeding.>

Does Due Process Enbrace File Access? Although the fifth and
fourteenth anmendnents refer to the "due process of law, " the
Constitution nowhere defines that term or gives it substance. A
short definition of due process is "fundanental fairness" in
procedure. But what does that nean? |In nodern litigation, due
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process has been treated as a flexible concept that derives its
nmeaning from the nature and weight of the conpeting rights and
interests at stake in a particular proceeding. In the first
parole case it fully considered, the Supreme Court applied such a
balagging analysis to determne parolees' rights in revocation
cases.

Lower courts took this as a signal (erroneously, as we now
know) that due process should apply to other parole proceedings
and began the weighing process to give content to the concept in a
variety of contexts. Al t hough_ comment ators concl uded that due
process enbraced file access, >’ the courts were not so willing to
do so. Thus, in WIllianms v. Ward, *® the Second G rcuit Court of
Appeal s held (before Greenholtz) that while the interest of a
state parole applicant in the parole release decision was subject
to sonme due process protections, the disclosure of the parole file
was nhot constitutionally required.

Li kewise in Franklin v. Shields (also before Geenholtz), the
Fourth G rcuit Court of Appeals stated that "we discern no consti-
tutional requirenent that each (state) prisoner receive a persona
hearing, have access to his files, or be entitled to call wt-
nesses in his behalf to appear before the Board. These are al
matters which are better left to the discretion of the parole
authorities."®

But, in Walker v. Prisoner Review Board (after Greenholtz),40
where the State Board of Parole acted in violation of the state
Rul es Governing Parole, failure to allow inmate access to his file
was ruled an infringement of due process.

RIGHT TO NOTI CE OF A PARCLE HEARI NG

If the prisoner can establish a liberty interest in parole,
noti ce becones a fundanental procedural right. Even wi t hout
statutory provision for notice, courts could be expected to
require it. On the basis of Geenholtz, the nature of the
requi rement woul d be functional: time to obtain evidence, inspect
the file, and challenge adverse evidence -- as permtted within
the particular jurisdiction

Again, if the prisoner can establish a liberty interest,
notice would be neaningless without the right to present evidence
at the hearing. However, under Geenholtz, such a right does not
necessarily require personal appearance. ~ Functional input into
t he deci sion-making process would satisfy the Geenholtz court.

SUMVARY

This chapter has exam ned probation pre-sentence reports and
pre-parole investigation reports in the areas of content and
access. In general, the content of the probation pre-sentence
report is open-ended, guided by the general rules of good faith
reasonabl eness, and ger naneness. The trend across jurisdictions

-74-



is toward disclosure of the report's content, at least to |egal
counsel ; however, nost jurisdictions do not recognize a
constitutionally based right to disclosure. CGenerally, state
statute law or court rulings regulate disclosure.

The section on parole concentrated on the effects of the
G eenhol tz case. The principal holding in Geenholtz is that due
process does not apply to parole rel ease proceedings unless a
state law creates an expectation that parole will be granted,
thereby establishing a liberty interest. Any due process nust
emanate from the state statute and is not generated by the United
States Constitution. Thus, access to the pre-parole report and
other files is dependent on statute.
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CHAPTER VI I'|

THE PARCLE RELEASE HEARI NG AND LIABILITY OF
PAROLE BOARD MEMBERS FOR RELEASE

THE PAROLE RELEASE HEARI NG

Per haps because this project was undertaken after the Suprene
Court decision in Geenholtz v. Inmates of the Nebraska Penal and
Correctional Conplex, the survey research did not reveal profes-
sional concern about the three aspects of parole release decision-
maki ng addressed in this Chapter. The staff believes, neverthe-
less, that the issues of right to counsel, articulation of release
criteria, and explanation of parole denial warrant discussion
Not only are these topics of significant interest to prospective
parol ees, but they appear to be fertile areas for litigation, even
if Geenholtz generally foretells the outcone at the present
tine. Mor eover, recent years have seen a rash of cases against
parol e board nenbers for releases that result in damage or injury
to an innocent third party.

Ri ght to Counsel

The general rule on representation is that there is no right
to either retained or appointed counsel as a nmatter of constitu-
tional |aw O course, any jurisdiction, state or federal, nmay

all ow representation, but nbst do not. As of 1976, 20 states and
t he Federal Parole Conmm ssion pernitﬁed attorneys at the rel ease
hearing while the renmainder did not. Several states are experi-

menting with retained counsel at the hearing, and ngst al | ow
access to an attorney in preparation for a hearing.

Feder al . The right of the federal prisoner to retain counsel to
acconpany himto his parole release hearing has not been at issue
since the enactnment of the Parole Conm sson and Reorgani zation Act
of 1976.° The Act provides that a prisoner, prior to parole
determnation, may consult with a representative who qualifies
under the rules and regulations of the Conm ssion. Attorneys are
not to be excluded as a class.® This statute changed the prior
federal rule on representation

St at e. The question of whether a state parolee should be afforded
the right to counsel remains basically a state question. The role
of counsel in nobst states is restricted to advising the prisoner
before the hearing, or making oral or witten argunents to the
parole board after the hearing.® 1In addition, courts that have
considered the issue on constitutional grounds have decided there
is no cqpstitutional right to assistance of counsel at the rel ease
heari ng. For exanple, Connecticut statutes provide that counse
for the prisoner is permtted to have a pre-hearing conference
with the chairman of the panel that will decide the prisoner's
case. Wen this was challenged, the Second Circuit Court of
Appeal s held that the Constitution does not require the board to
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permt counsel to attend the hearings. The Connecticut |aw was
viewed as affording a generous opportunity_ for counsel to place
his views on record prior to the hearing.

In the Seventh Grcuit, controlling case |aw holds that the
Constitution does not require the appointnent of counsel at a
parol e rel ease hearing.8 Six states do appoint counsel to assist
prisoners at parole hearings.9

In the Fifth Grcuit, controlling case law holds that the
assi st ance qg counsel is not required at a parole application
proceedi ng.

Because court decisions since the 1976 survey have not |ent
support to prisoners' entitlenent as of right to the assistance of
counsel at rel ease hearings, we may assune that representation
remai ns the exception rather than the rule. State |egislatures
have been reluctant to provide the assistance of counsel in this
part of the crimnal justice system

Prisoners able to prove a liberty interest in parole nmay be
able to make an argunment for a right to representation. Fol | owi ng
& eenholtz, supra, the inmate would also have to show that counsel
would "mnimze the risk of erroneous decisions.”

Rel ease Criteria

Feder al . Once again federal statute sets out the criteria that
the Parol e Conmission shth use in determning whether to rel ease
the prospective parol ee. Publication of such criteria provides

a guide to the Conm ssion and sonme assurance that decisions wll
not be a.rbitrary.12 Such criteria and the inplenenting Parole
Conmmi ssion guidelines are a step toward confining the discretion
of the paroling authority wthout stripping it of its

di scretionary authority.®

St at e. The question of whether a state prisoner should be
entitled to know what criteria the paroling authority uses in
making its determnation is basically an issue of state |aw When
the issue was brought to the courts in the past, the prospective
parolee was usually in a state that did not require publication of
criteria. Wien the inmate brought the issue before a court, the
al l egations were based on a due process claim

Even before the Geenholtz decision, inmates were not
successful in nost courts 1n claimng that due process mandated
that the criteria used by an authority in making its rel ease
deci si on be published. For exanple, the Fifth Grcuit Court of
Appeals held in a Texas case that the parole board s standards for
deciding parole applications are of judicial concern only where
arbitrary action results in the denial of a constitutionally
protected liberty interest, and _the expectation of release on
parole is not such an interest. The Second Gircuit holds that
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"unless and until" the statenment of specific facts and reasons for
denial of parole given to New York prisoners prove inadequate to
protect inmates in the parole decision-nmaking process, the court
woul d not conpel the parole board to reveal its release

criteria.

The fact that a federal court of appeals has determ ned that
a federal constitutional right does not apply does not prevent a
state or federal court from finding otherw se under a state
constitution. The basic principle here is that a state is not
restricted in extending rights to its citizens by the rights
granted by the federal Constitution. In fact, the states have
been doing what the federal courts have declined to require.
Building on the success of the federal guidelines experinent,
states have been adopting this %pproach. As of 1979, 18 states
had adopted parole guidelines.” Wile a nmnority, the states
using guidelines contributed alnost half of the total conditiona
rel ease popul ation in 1979.%

Liability in this area focuses on the discretionary powers of

t he parol e board. For exanple, a parole board cannot be held
liable under the Federal Tort Cainms Act (FTCA) for a decision
made in exercise of its discretionary function. However, FTCA

litability may exist qhen required steps of the decision-naking
process are ignored.'®

Payton v. U.S.™ suggests several bases for liability.
Probation officers were found to have a duty to furnish the parole
board information concerning prisoners as well as, wherever not
inconpatible with public interest, their views and recomrendations
W th respect to parole disposition. Parol e boards may have a duty
to acquire and read pertinent reports that would inform board
menbers of inmates' violent propensities.

United States v. Irving” found parole board menbers
absolutely 1Tmune from li1ability clainms under Section 1983. How-
ever, the court noted that the plaintiff's clains of systematic
racial discrimnation against black inmates with regard to parole

rel eases were sufficient for declaratory relief. | nper m ssi bl e
discrimnation on the part of the board is actionable, therefore,
in spite of immunity principles. Liability for abuse of discre-

tion may require a showing. of bad faith or action outside the
scope of board authority.?  For exanple, board failure to
consider, in the context of the Youth Corrections Act, the plain-
tiff's response to rehabilitation m ght reasonably constitute
abuse of discretion.?

In Ross v. US.,% the plaintiff three tinmes over a period of
four years successfully brought habeas corpus petitions for wong-
ful denial of parole consideration. The plaintiff was finally
rel eased by a federal district court order, but absolute immunity
of the board to suit was found. If a prisoner can denonstrate a
liberty interest, due process may be invoked. But due process
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does not require a summary of the evidence relied on to deny

parol e. The parole decision is based on broad discretion of sta-
tutorily granted authority.? Wiere a co-defendant was granted
parole, the plaintiff prisoner's claim of arbitrary and capricious
denial of parole was without nerit according to the district

court. Parole, like sentencing, is an individual act.?

Where due process is required by the finding of a liberty
interest in parole, one court ruled that due process required a
statenment of reasons for parole denial sufficient to enable a
reviewi ng body to determine if the parole had been denied for an
i mperni ssible reason.”® A West Virginia court specified that a
person deni ed paggle was entitled to nore than "mechanistic”
witten reasons. But use of a checklist to inform an inmate of
reasons for parole denial was deened not inproper in another
case.

Expl anation for Denial of Parole

Since there is no general federal constitutional right to due
process in parole decision-naking, there is no general constitu-
tional right to be given the reason for parole denial. As this
once was an area of considerable litigation, however, it deserves
sone di scussi on. As a practical matter, this issue had been
resolved in favor of the provision of reasons by 1976, when 47
jurisdictions routinely gave witten explanations.? Prisoner
conplaints in sonme cases were based on a due process theory and,
in others, on an admnistrative procedures act. Both types are
treated bel ow

Adm nistrative Procedures Act (APA). Adm nistrative law is the
body of |aw that governs the powers, procedures, and judicia
reviewability of admnistrative agencies and their actions. An
adm ni strative procedures act is a codification by a legislature
of a set of generic rules in these areas.

Feder al . Section 555(e) of the federal APA requires that
notice be given upon denial of an application before an adm nis-
trative agency. In a 1974 case, the Seventh Crcuit found the APA

applicable to the United States Board of Parole and required the
Board to give the appellant a statenent of reasons for refusing
his application for parole.® The traditional view had been that
the APA was not applicable to the Board of Parole.

The relevance of the APA at the federal |evel has becone of
academc interest only since the creation of the Parole Comm s-
si on. Sections 4206 and 4208(g) of Title 18, U S.C, provide that
if parole is denied, a personal conference to explain the reasons
for denial shall be held at the conclusion of the proceedings, if
f easi bl e. Furthernore, Section 4206(b) provides that if parole is
denied, notice of that determnation shall state with particul ar-
ity the reasons for such denial
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State. Wiere the interpretation of state statutes is in issue,
federal rulings on related federal statutes have sone influence
but no direct precedential value. Moreover, wunlike the federa
adm ni strative procedures act, sone state |laws have a specific
exception for parole decisions.® Not all states have such |aws.
The reader is advised to check with local authorities for holdings
pertinent to his jurisdiction

Due Process Analysis - State Application. Due process application
Is an iIssue that nust be settled on a state-by-state basi s. %

Only if the issue is settled in favor of the applicability of due
process does the question arise whether statenents of reasons for

deni al can be required. 3g’rior to Geenholtz, the trend was to
require such statenents. Since Greenholtz, the trend in the
courts appears to have been reversed. For 1nstance, the Sixth

Crcuit Court of Appeals reversed a lower court's holding in an
Chio case, stating that the statute did not express a presunption
of parole release, and, therefore, did not create a protected
entitlenment to_ parole on which the prisoners could base a due
process claim

LIABILITY OF PAROLE BOARD MEMBERS FOR RELEASE

Parole board liability for the release of an innmate on parole
who subsequently commts an offense is an inportant |egal issue
that has drawn the attention of the courts and will continue to be
litigated in the imediate future. The question centers on
possible liability of parole board nenbers to victins or their
famlies for crines, particularly of a violent and predatory
nature, committed by inmates released on parole.®

Recent case law in this area suggests nost courts w |l honor
imunity principles, but find sonme Iimted liability or an argu-
ment for potential limted liability. Judi ci al anal yses focus on
di scretion. Were a Parole Board is seen by a court to omt a
required step in its discretionary decision-making process or to
abuse discretion, that Board' s nenbers may jeopardize their clains
to imunity.

In Santangelo v. State,® an action for negligent release was
brought I1n the New York Court of Clainms against the state by a
wonman who was raped by a released inmate. The court conceded that
there is a valid public interest in protecting society from the
depredati ons of known dangerous individuals, but added that there
al so exists a recognized public interest in rehabilitating and
reform ng offenders. The court pointed out that the Tenporary
Rel ease Committee had the duty to exercise reasonable care to
avoid the release of a prisoner where to do so would not be found
j ust because subsequent events proved a rel ease decision wong.

In the Santangel o case, the record reflected that the rel ease
decision did not entail a very thorough exam nation into the

rel easee' s background or character. The inmate was never inter-
viewed personally by the commttee and appeared before the
commttee only to have the conditions of release explained to
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hi m Hs parole officer was not consulted, even though it was the
officer's recommendation that the inmate serve additional tine.
Moreover, no psychiatric or psychological reports were

consi der ed.

Despite these indications of |ack of due care, the court
dism ssed the plaintiff's claim because there was not sufficient
evi dence before it to determne if the commttee' s decision would
have been any different had a nore thorough exam nation been
undert aken. (Before negligence liability is assessed, it is
usually required that the negligence be proven to be the cause in
fact of the injury: Here, it could not be said that "but for" the
failure to take these diagnostic steps, the harm could have been
prevented.) Thus, the plaintiff failed to establish that the
commttee knew or should have known of the dangers posed by its
decision to rel ease. No liability was assessed

Similarly, in Wlch v. State,* action was brought against
the State of New York clalmng damages caused by the state's
negligence in paroling one Freddie Lee Davis, who had a history of
violent anti-social and deviant behavior and who had been incar-
cerated for viciously attacking and raping young wonen. It was
further alleged that the state was negligent in supervising Davis
as a parolee, thus causing the plaintiff pernmanent injuries when
the parolee struck her wwth a piece of lunber and threw her in a
river. The trial court dismssed the case and the plaintiff
appeal ed. The state appellate court affirnmed the dismssal,
stating that the nature and extent of the state's duty of super-
vision, as well as the question of whether the released prisoner's
actions were foreseeable, can be put at issue only if the claim
sets forth adequate factual allegations supportive of the charge
of negligence on the part of the state. In this case, the terns
and conditions of the parolee's release were not set forth, nor
were there any factual allegations as to the manner in which the
state was negligent. The negligence of the state was not presuned
fromthe fact of the assault. No liability was inposed.

Note that in these two cases, the courts did not say that the
officers could never be held liable for what they did. On the
contrary, the liability claimin Santangelo was the result of
failure by the plaintiff to prove that w thout negligence the
resulting decision by the agency would have been different, and,
in the Wel ch case, it was the failure of the plaintiff to bring
forth evidence sufficient to prove negligence on the part of the
of ficers.

In Thonmpson v. County of Al anmeda,*® decided by the California
Suprene Court in 1980, a five-year-old boy was sexually assaulted
and killed by a delinquent within 24 hours after the delinquent's

rel ease by the county probation departnent. The parents filed
action against Al aneda County for reckless, wanton, and grossly
negl i gent conduct in: (1) releasing the juvenile delinquent to

the community, (2) failing to give notice of the delinquent's
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propensities to the delinquent's nother, the police, and the
parents of the young children 1n the nelghborhood, and notice of
the fact and place of release to the police and such parents, (3)
failing to exercise reasonable care through its agent, the
delinquent's nother, after his release, and (4) failing to use
reasonable care in the selection of its agent to undertake the
del i nquent' s cust ody. Basing its decision primarily on the
California law that provides immunity from liability for discre-
tionary acts by government enployees and imunity in determning
parole or parole conditions, the trial court dismssed the case
and the parents appeal ed. The appellate court found no liability
because (1) the plaintiffs alleged no special or continuing

rel ationship between thenselves and the defendant county and (2)
t he decedent had not been a foreseeable or readily identifiable
target of the juvenile offender's threats.

The Court pointed out that warnings to the public upon
rel ease of every offender with a history of violence and who had
made a generalized threat would not effectively protect the

publi c. Nei t her nei ghbors nor police could effect greater pre-
cautions if continually warned about new parolees returning to the
comuni ty. It is doubtful, also, that sufficient personnel exist

to satisfactorily carry out the warnings sought by the plain-
tiffs. The court observed that the mother, if warned, would not
have been likely to warn neighbors voluntarily that her son was a
threat to their safety.

In summary, the court ruled:

Whenever a potentially dangerous offender is released and
thereafter conmits a crine, the possibility of the

commi ssion of that crinme is statistically foreseeable.

Yet the Legislature has concluded that the benefits to
society from rehabilitative rel ease prograns nandate

t heir conti nuance. Wthin this context and for policy
reasons the duty to warn depends upon and arises from the
exi stence of a prior threat to a specific identifiable
victimor group of victims . . . (citations omtted). In
those instances in which the rel eased offender poses a
predictable threat of harmto a named or readily identi-
fiable victimor group of victinms who can be effectively
warned of the danger, a releasing agent nay well be
liable for failure to warn such persons.

In Larson v. Darnell,* a juvenile parolee raped and nurdered
a 12-year-old girl. The court found immnity for the board even
if its decisions over whom to parole, when to parole, and where to
pl ace the parolee were perforned negligently, wllfully, and
want onl y. Al though the court noted that evidence of corrupt or
mal i ci ous notives or abuse of power m ght have brought about a
different result, the decision reflects a strong public policy
interest in protecting discretionary decisions. Larson draws the
boundari es of responsibility between board supervisory decisions
and officers adm nistering board supervisory decisions.

- 86-



In the following cases, the potential liability recognized in
t he above cases was proved: hence liability ensued.

In Ginmv. Arizona Board of Pardons and Paroles, * the
parole board and its nenbers were sued for negligent release of
Mtchell Blazak, a diagnosed dangerous social psychopath who had
served one-third of a sentence for armed robbery and assault wth
intent to kill. The parole board invoked the absolute imunity
defense, but this was rejected by the Arizona Suprene Court. The
court held that parole board nmenbers enjoy only qualified imunity
in the exercise of their discretionary functions. Rel ying on the
law, the court said that the Board had narrowed its duty in the
case from one owed to the general public (for which there is no
liability) to one owed to individuals (for which there may be
liability) by assum ng parole supervision over, or taking charge
of, a person having dangerous tendencies. Liability was also
based on the finding that the rel ease decision was reckless or
grossly or clearly negligent.

In jurisdictions |like Arizona that reject the absolute
imunity rule and therefore allow liability, the central issue
beconmes-when are parole board nenbers reckless or grossly or
clearly negligent In granting a parole release?” There 1S no
definitive answer; however, courts tend to use the standards of
duty and foreseeability -- neaning whether there was a |egal duty
of care inposed on the parole board nenbers and whether, given the
facts in the case, the danger could have been foreseen. One
witer points out that a decision to release would be grossly
negligent if the entire record of the prisoner indicated violent
tendencies (as in Gim), and there is no reasonable basis to
believe that the prisoner has changed.43

Anot her decision, Payton v. United States,* was handed down

by a panel of the Fifth Grculrt Court of Appeals on February 3,
1981. It was held that the United States Parol e Comm ssion can be
sued for negligence because it released a federal prisoner who

t hen ki dnapped, raped, and nurdered three wonen. The suit

brought -under the Federal Tort dains Act (not under Section 1983
or state tort), charged that the parole comm ssion was negligent
when it released a federal prisoner who had been repeatedly diag-
nosed as a dangerous, hom cidal psychotic while in prison, and who
had been sentenced to 20 years in prison for severely beating a
woman. Despite these warning signals, the prisoner's sentence was
reduced to 10 years and he was later granted parole in the custody
of a priest. He later killed three wonen. The court said that
the release of a prisoner in total disregard of his known propen-
sities for repetitive brutal behavior was not an exercise of

di scretion, but, instead, was an act conpletely outside of clear
statutory limtations.

The court distinguished between the Comm ssion's role as the
promul gator of paroling guidelines and its responsibilities in
applying the guidelines to individual cases. The court of appeals
said that the government would have been immune if the damage suit
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had attacked the governnent guidelines thenselves, because the

di spute would then have concerned the selection of the appropriate
rel ease policy, which by law has been committed to agency discre-
tion. In this case, however, the suit charged that the guidelines
for parole were not properly applied to this particular parol ee.
This inplies that the government enjoys immunity for drafting
parol e guidelines, but not for their negligent application. The
court concluded by saying:

As governnent grows and the potential for harm by its

negli gence increases, the need to conpensate individuals
bearing the full burden of that negligence al so increases
....Suits wunder the Federal Tort Cains Act provide a
fair and efficient neans to distribute the |osses as well
as the benefits of a parole system ™

However, on subsequent rehearing by the Fifth Grcuit, the
decision to release wthout supervision was held to be discre-
tionary and not, therefore, actionable under the FTCA The court
noted that, had plaintiffs alleged the Parole Comm ssion ignored a
required step of the decision-nmaking process, such a claim would
be acti onabl e. Alternatively, the court suggested, a claim would
be actionable where the Board could be shown to have breached a
duty sufficiently separable from the decision-naking function to
be non-discretionary and, therefore, outside the judicial inmunity
exception to the FTCA The court, speculating as to the course of
argurments not nade, also noted that the Board could have provided
for continued supervision of the parolee and that failure to do so
may have been an abuse of discretion
In Hendricks v. State,*® a 1984 Oregon case, a rape and
assault victim clained negligent release by the State Board of
Parole of the parolee proximtely caused her injuries. The O egon
court's analysis paralleled that of the Payton court and govern-
mental inmmunity for discretionary decision-naking was affirned

The Al abama Supreme Court, hearing Sellers v. Thonpson® in
1984, also adopted a Payton anal ysis. Sellers was a Section 1983
action aqgainst individual Parole Board nenbers brought by the wfe
of one of the nmurder victins of a parol ee. The trial court found
no liability for the Parole Board nenber who had voted agai nst
par ol e. The Sellers court found the negligence or wanton parole
clains to be inmunized by the discretionazy nature of the parole
rel ease deci sion. However, the court held discretionary imunity
did not apply to the allegation that the Parole Board nenbers
acted in excess of their statutory authority. The court found it
had to determ ne whether the pertinent statute inposed a
non-di scretionary duty upon Parole Board nenbers to obtain and
review a psychiatric report prior to making their ultinate
di scretionary parole decision. Reading the statute narrowy, the
court found the statute could be read to authorize the Board to
cause a psychiatric evaluation to be nade. However, the court
ruled no necessary statutory violation occurred when the Board
failed to order an eval uation.
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Mason v. State,*® a 1984 Colorado case, was a wongful death
action brought by the wi dow of a man who had been nurdered by a
par ol ee. The plaintiff alleged that the Board's release of the
inmate was a statutory violation because the Board knew or shoul d
have known there existed a strong probability that the parolee
would violate the law and that his release frominstitutiona
custody was inconpatible with the welfare of society.

Appeal was taken solely on the issue of immnity. The
Col orado court held that under state statutory |anguage, where the
state has liability insurance, public entities, including the
Col orado Parole Board (but not its menbers individually), are
deened to have waived the defense of sovereign imunity. Because
the Board could be sued directly, the court found that the state
could be sued as the Parole Board' s principal

To summari ze, decided cases strongly indicate that, although
suits by victins of crine challenging rel ease decisions do not
usual |y succeed, liability may in fact be found in cases of
negligent release by board nenbers, supervisors, or governnenta
agents, but such negligence, given the offender's record, nust be
gross or reckless. Mere negligence is not enough. G oss or
reckl ess negligence, however, cannot be defined with specificity
and nust be decided on a case-by-case basis. The precedi ng cases
merely suggest general boundari es.

Legi sl ati ve Renedy

A case decided by the United States Suprene Court in 1980
invites special attention because it is an indication of what
m ght and can be done legislatively to enable probation/parole
officers to avoid state tort liability based on negligence. In
Martinez v. California,* a 15-year-old girl was nurdered by a
parolee five nonths after he was released from prison, despite his
history as a sex offender. The parents of the deceased girl
brought an action in a California court under state |aw and
Section 1983 (such clains may also be filed in state courts at the
option of the plaintiff), claimng that state officials, by their
action in releasing the parolee, subjected the nmurder victimto a
deprivation of her life w thout due process of |law and were there-
fore liable in damages for the harm caused by the parol ee. The
trial court dismssed the conplaint. The case eventually reached
the United States Suprene Court. The Suprene Court hel d: (1)
that the California immunity statute is not unconstitutional when
applied to defeat a tort claim arising under state law, and (2)
that parole board nenbers were not held |iable under federal |aw
because of the foll ow ng:

° The fourteenth anendnent protects a person from
deprivation by the state of life w thout due process
of law, and, although the decision to release the
parolee from prison was state action, the parolee's
action five nonths later cannot be considered as
state action.
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° Regardl ess of whether the parole board either had a
duty to avoid harmto the parolee's victim or
proxi mately caused her death, parole officials did
not "deprive" the victimof life wthin the neaning
of the fourteenth anmendnment.

® Under the particular circunstances where the parolee
was in no sense an agent of the parole board, and
the board was not aware that a particular person, as
di stinguished from the public at |arge, faced any
speci al danger, that person's death was too renote a
conseqguence of parole board s action to hold the
officers thereof responsible under Section 1983.°°

Notice that the Martinez case involved, anpbng other issues,
the constitutionality of a state statute passed by California
specifically granting absolute immunity to a public entity or a
public enployee fromliability under state tort law for any injury
resulting from parole release determ nations. \Wat the Martinez
case decided was sinply that a state imunity statute is consti-
tutional when applied to defeat a tort claim against state
officials arising under state |aw The court said that whether
one agrees or disagrees with California's decision to provide
absolute inmmunity for these cases, one cannot deny that the |aw
rationally furthers a policy that reasonable |awrakers may favor
The case did not resolve the issue of whether a parole board
menber, when deciding whether to release an inmate, is entitled to
absolute immunity as a nmatter of constitutional |aw. That issue
is still unresol ved. QO her states mght, however, pass a simlar
statute if they want to fully protect their officers from possible
liability for official acts under state |aw This woul d be of
doubtl ess benefit to state probation/parole officers.

One other item needs to be discussed in the Martinez case.
The claimants in Martinez contended that liability ensued under
the fourteenth amendnent of the Constitution. The United States
Suprene Court replied, however, that the anendnent protects
persons only from deprivations by the state of life w thout due
process of |aw State involvenent nust be present for liability
to ensue. Although the decision to release the parolee from
prison in this case was originally considered an act of the state,
what the parolee did five nonths after release could not be fairly
characterized as state action. The death in this case was too
renote a consequence of the parole officials' action to hold them
responsi bl e under the federal civil rights |aw This inplies that
in federal litigation, a negligent initial decision to release is
vitiated by the passage of tine.

LIABILITY TO THE | NVATE OR PARCLEE - FUNDAMENTAL RI GHTS

Two recent cases involve Section 1983 clains against parole
boards alleged to have deprived plaintiffs of fundanental civi
liberties. In United States v. Irving, > a 1983 7th Grcuit
decision, the plaintiff clained systematic racial discrimnation
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against black inmtes with respect to parole rel eases. In Jones
v. Eagleville Hospital and Rehabilitation Center,> a 1984
Pennsyl vania district court case, the plaintiff brought suit
against the Parole Board after a parole revocation occasi oned by
the plaintiff's refusal to renove a skullcap with religious
significance to the plaintiff while participating in a drug
treat ment program

The lrving court found absolute immunity for Parole Board
nmenbers. However, the court noted the plaintiff's claim for
declaratory relief could still be addressed because evidence
tended to denonstrate inpermssible discrimnation on the part of
t he Parol e Board. The Jones court found the Parole Board not "a
person” wthin the neaning of Section 1983. Wth regard to the
hospital which termnated treatnent on the plaintiff's refusal to
renove his skullcap, the court found that the parolee could
possi bly make out a claim against it were he able to establish
that the action taken was "state action.”

LIABILITY TO THE | NVATE OR PAROLEE - PROCEDURAL RI GHTS

Parol e boards are also subjected to suit for alleged due

process violations. Here, recent case |aw denDnstrat%g an easier
conpliance with notions of imunity. Partee v. Lane, 1982,
found a summary of evidence relied on to deny parole was not

requi red by due process. Parol e decisions are based on broad

di scretion statutorily granted the parole authority. Further, the

Partee court held Parole Boards are absolutely inmune from Section
1983 suits for actions taken when processing parole applications.

Adans v. Keller, ® 1983, was a Section 1983 action agai nst
the Parole Conm ssioner for msapplication of youth parole guide-
l'i nes. The court examned the factual basis for the plaintiff's
claim of abuse of discretion by the Parole Conm ssion in setting
the plaintiff's parole date. The court found no evidence of bad
faith nor action outside the scope of authority by the Conm s-
si oner. However, the plaintiff's claimof right to a new parole
hearing based on the Parole Comm ssion's failure to consider the
plaintiff's response to rehabilitation when setting a parole date
was affirmed. The court found that, while Congress intended to
apply concepts of punishment, retribution, and deterrence in
passing the Youth Corrections Act, there was no indication that

Congress intended to totally abandon any consideration of rehabil-
itary potential

In Corby v. Warden,® 1983, the plaintiff charged the State
parole hearing officer violated his constitutional rights by
intercepting mail explaining mtigating circunstances for the
al l eged violation of parole. The court found the claim was based
on the hearing officer's acts as a judicial officer and that the
officer was, therefore, entitled to quasi-judicial inmunity.

In three other 1984 suits against parole boards, *® courts

easily found imunity for decisions relating to granting, denying,

-91-



or revoking parole. Wlker v. Prisoner Review Board,® while
finding failure of the Parole Board to allow the Inmate access to
his file a violation of due process rights provided under statu-
tory law, specifically affirmed absolute immunity for official
actions. The court held the Board's consideration of various
newspaper articles would not be a violation of due process unless
the inmate had not been given an opportunity to refute the infor-
mat i on. The Board is entitled to consider a wi de array of
information, and such information need bear no relation to the
crime with which the inmate plaintiff is charged. Finally, the
court noted the Seventh Grcuit's holding that all tasks of the
Illinois Prisoner Review Board are adjudicatory in nature, neaning
that no distinction between mnisterial and adjudicatory functions
was recognized. Therefore, Illinois parole officials enjoy
absolute immunity for virtually all official actions.

Wiile there is inadequate case law to determne a trend, each
of the above three categories of parole board liability cases
exhibits a simlar pattern of analysis and simlar results.

Parol e Boards may find careful analysis of the statutes under
which they operate to be a useful guide to procedural require-

nments. In addition, parole board counsel can advise as to
jurisdictional treatnent of, particularly, quasi-judicial imunity
and abuse of discretion. One trend is clear. As sone courts
become willing to limt imunity defenses, new suits are

encouraged and, therefore, filed by plaintiffs hoping to further
erode immunity concepts.

SUMMARY

Whet her a statenent of reasons for denial is required is not
a totally independent issue, but rather is dependent upon one of
three factors:

) State court interpretation of, or legislative
inclusion or exclusion within, a state adm nistra-
tive procedure act;

° State court interpretation of the state's constitu-
tion concerning due process, or;

° The policy of an administrative agency.

In those states without a state Adm nistrative Procedures Act, the
presunption would be that there is no right Tto an explanation of a
parol e deci sion. However, as already nentioned, the vast mgjority
of states provided oral or witten explanations of the parole
deci si on.

In any event, the field officer nust remain alert to the
danger of giving gratuitous advice. The offic%r is not an
attorney and has no obligation to act as one.’ Any action by the
of ficer that gives the appearance of giving |egal advice could
expose himto liability for giving bad advice and for practicing
law wi thout a |icense.
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Most jurisdictions immunize parole board nmenbers from
liability for release of prisoners on parole. A few states,
however, notably Arizona, inpose liability when parole board
menbers act recklessly, or grossly, or are clearly negligent in

granting the parole rel ease.
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CHAPTER 1| X
CONDI TI ONS

A significant majority of field officers surveyed expressed
concern in three areas relating to the setting and enforcenent of

condi ti ons. The issue of greatest concern was potential liability
for special conditions that mght be inposed, followed by poten-
tial liability for a condition requiring conpliance with "any

ot her order of the supervising officer,” and liability for unequa
enforcement of |ike conditions between different clients. In

light of this concern, the conditions are treated here out of
context, as separate issues.

A special condition is one that is not inposed as a matter of
course on all probationers or parol ees. It is usually designed to
pronote the rehabilitation of a specific client by requiring him
to avoid an environnent felt not to be conducive to his rehabili-
tation, such as exposure to those people or situations that appear
to have brought himinto the crimnal justice system originally.
So long as a condition can reasonably be said to contribute both
to rehabilitation ains and the protecthon of society, the condi-
tion is likely to be held permssible;’” however, a condition that
violates a probationer/parolee's basic constitutional right is
invalid even if it is rehabilitative of the individual or protec-
tive of society. Conditions are set only by the court or parole
board, and the field officer need not fear liability for their
i mposi tion; however, he should be concerned with the enforcenent
of conditions, both as matters of rehabilitation and practical -
ity. The best tine to deal with such issues is before they are
inposed. A pre-sentence or pre-parole report should not include a
condition that is either overly difficult to supervise or open to
serious question as to its function or legality. For exanple, a
condition requiring church attendance would fall into this cate-
gory because of a potential conflict with the first anmendnent's
guarantee of the free exercise of religion

A condition that is phrased in such a way as to require
conpliance by the client with "any other order" of the supervising
officer can lead to serious problens for the officer. Such a
condition is not neant to be a "blank check"” to the officer to set
conditions as he sees fit. It is not only illegal for an officer
to order a client to do sonmething illegal or not to do sonething
legally required, but it is also not conducive to rehabilitation
to put the client in a position that would cause severe peer or
famly conflict, such as ordering himto becone an informant.

Ceneral rules can be stated that should give the field
of fi cer anple guidance. First, a formal condition set by the
court or the board is generally acceptable. (Note the limtations
di scussed in this chapter.) Second, a reasonable condition, such
as neeting with the officer at a certain time and place, is

-97-



acceptable so long as it is inposed in good faith. Third, in

energency situations, radical orders wll be acceptable provided
they are inposed in good faith, are tenporary and necessary under
a true enmergency, and are not illegal. Wen faced with such a

situation, the officer can best protect hinself by obtaining from
the client a witten assent, or, if that is refused, a witten
adm ssion that the client is aware of the order and w shes to
challenge it. Fourth, substantial changes in set conditions
shoul d not be nade except under energency conditions. Fifth, any
changes of an enduring nature nmust be nmade by the court or the
board or, depending on local rules, they nust at |east be
notified. An Oregon court has ruled, specifically, that a
probation condition added by a probation officer cannot serve as
the basis for revocation because the officer has no authority to
add conditions.? In all events, the officer is obligated to
notify the client and, as with conditions in general, explain the
condition to the client.

Unequal enforcenent of conditions can be the basis for a
| awsuit under the equal protection clause of the Constitution
Unreasonabl e distinctions between individuals or classes of

individuals will expose the officer to personal liability. The
questions of reasonableness will be decided on a case-by-case
basi s. Class distinctions and unequal enforcenent based on race

or creed are extrenely difficult to justify and should be avoi ded.

Several specific areas have been the target of judicia
exam nation recently. After a brief statement of the current |aw
on conditions in general, the remainder of the chapter wll
consider the nore difficult ones: (1) conditions that infringe
upon fundanmental constitutional rights, (2) conditions that
infringe upon other rights, and (3) explanation of conditions to
the client.

CONDI TIONS | N CGENERAL

Rot h probationers and parol ees enjoy conditional freedom from
confi nement. Al jurisdictions inpose sonme explicit conditions,
or standards of conduct, that the probationer or parolee is
expected to observe in return for his rel ease. Dat a about the
nunber and variety of parole conditions are |ess abundant than
probation condition data because the nunber of authorities
i mposing parole conditions is limted.

Conditions used in 75 percent of the jurisdictions require
par ol ees to:

° Notify their parole officer about, or seek his
perm ssion for, changes in residence or enploynent.

° Make periodic reports to their parole officer

® otain permssion for out-of-state travel
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° Qobserve limtations on the possession or ownership of
firearns and other weapons.

° (obey the | aw

The reservation of authority to inpose "special conditions" is
even nore popular: it is found in 89 percent of the jurisdic-
tions.

Qutside this core, state practices vary wdely. At one
extrene, nunmerous conditions are inposed to spell out in detai
what a parol ee cannot do, while at the other, few conditions are
set.> The nunber of parole conditions range from 4 in Washington
to 20 in New Mexico.

Considering that there are about 1.5 mllion persons on
probation or parole at any tine, the frequency of litigation
concerning the constitutionality and legality of conditions is

smal | . This is because a probationer/parolee realizes that he has
agreed to the conditions and is also aware of the possible conse-
guences of challenging them It nust be noted, however, that the

nmere act of agreeing to the terns of probation/parole does not
mean that a legal challenge is forecl osed because of waiver
Courts have said that sonme constitutional rights may not be

wai ved, particularly if the alternative to a refusal to waive is
incarceration or' non-release. This is tantanount to undue

i nfl uence or coercion.

As a general rule, the authority granting probation or parole
has broad discretion to set the ternms and conditions thereof wth-
in the statutory framework creating the disposition. Most aut hor -
i zing statutes suggest m ninum conditions. The suppl enent al
di scretion also conferred is not unlimted, however, and a chal -
| enged condition will not be upheld if it cannot be shown to bear
sonme reasonable relationship to the rehabilitative purpose under-
lying the probation and parol e systens. As the core conditions
al nost always are so related, challenges to them are few

The balance of this Chapter deals with conditions that are
| ess often inposed. The material presented will illustrate that
the power to set conditions is limted and will discuss the
approach the courts take to determne whether a condition is
wi thin perm ssible bounds.

CONDI TIONS | MPI NG NG ON FUNDAMENTAL RI GHTS

Free Speech and Assenbly

The concept of fundanental rights, like so many tools of
judicial analysis, is flexible. In alnost all cases, however, the
first amendnent guarantees of free speech and assenbly are so
characteri zed. Two | eading cases have accorded them this status
in the parole conditions content.
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In Sobell v. Reed,” a federal parolee asserted that his first
anendrment rights had been violated by an action of the Board of
Par ol e. Sobell was restricted by the board from going outside the
[imts of the Southern District of New York " . . . wthout
permi ssion from the parole officer.” On a nunber of occasions
after his release, Sobell sought and obtained permission to trave
to, and to speak at, various places. However, on other occasions,
such requests were denied. Sobel | charged that such denials
invaded his first amendnent rights. The district court stated
that while there are differences between prisoners and parol ees,
there are none that dimnish the protections enjoyed by the latter
under the first anmendnent.® After testing the restriction by the
sanme principles, such as: "where the (parole) authorities
strongly show sone substantial and controlling interest which
requires the subordination or limtation of these inportant
constitutional rights, and which justifies their infringe-
ment . . . , "% the court held that the board violated Sobell's
exercise of his rights of speech, expression, or assenbly, except
when it could show that w thholding perm ssion was necessary to
saf eguard against specificall described and highly likely dangers
of m sconduct by the parolee.’

The second case, Hyland v. Procunier,™ involved a California

par ol ee. As a condition of his parole, he was required to obtain
perm ssion from his parole officer before giving any public
speeches. The parolee's requests to give speeches about prison
conditions at a college canpus were denied on two occasions on
grounds that the speeches mght lead to student denobnstrations at
the prison. The court stated that "California (and) federal |aw
has inposed the due process rule of reasonabl eness upon the
State's discretion in granting or w thholding privileges from
prisoners, parolees, and probationers."12 The court found that
California nade no showing that the condition inposed on Hyland
was in any way related to the valid ends of California s rehabili -
tative system Thus, the court permanently prohibited the state
from

1. Conditioning Hyland's parole on his seeking such advance
perm ssion, and

2. Prohibiting any California state parolee from addressing
public assenblies held at the University of California
at Santa Cruz, when such prohibition is because of the
expected content of the speech.

Note that the Sobell and Hyl and decisions suggest that the
parol e board, its agents, officers, etc., nust have or denonstrate
strong reasons for infringing on a parolee's first anendnent
rights through conditions. Al so note that the reasoning of these
cases has been extended to the probation area.

In Porth v. Tenplar' the Tenth Circuit Court of Appeals
stated that probation conditions nust bear a relationship to the
treatnment of the offender and the protection of the public. "The
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case stands for the proposition that absent a showi ng of a
reasonabl e rel ationship between a release condition and the
purpose of release, the abridgement of a fundanental right wll
not be tolerated."' Thus, the inplication in viewing this case
with the other two cases is that release conditions abridging
fundanental rights can be sustained only if the serve a legiti-
mate and denonstrated rehabilitative objective.?®

These cases do not suggest, however, that the nere assertion
by a probationer or parolee that sone right is enbraced within the
first anmendnent will put that right beyond the reach of a properly
tail ored condition.

In Porth v. Tenplar, for exanple, the probation condition
prohibited a long-tine tax protestor from circulating or distri-
buting materials concerning the "illegality" of the Federa
Reserve System and the income tax, and from speaking or witing on
t hose subjects. The court of appeals held these restrictions were
too broad, but it approved a narrower condition prohibiting the
probationer from encouraging others to violate the tax | aws.

Anot her appeals court upheld a challenge to-a condition of
probation-that a convicted ganbler associate only wth Iam+ab|d|ng
citizens, a potential restriction on his associational rights.’

Political rights traditionally have been accorded preferred
st at us. Neverthel ess, a fornmer Congressman, convicted of election
| aw vi ol ati ons, was properly prohlblted by a probation condition
from engaging in political activity.

Q her Fundanental Rights*

Associ ati on. Freedom of association is also protected by the
first amendnent. Conditions restricting association with, for
exanpl e, persons of "disreputable" or "questionable" or "crimnal"
character, may be invalidated by courts for vagueness or over-

br eadt h, The condition nust be clear to the probationer or
parolee20 and also to the officer responsible for enforcing the
conditions.?" Unclear or vague conditions need to be clarified
further by the officer so that the probationer/parolee generally
knows which conduct is prohibited. For exanple, do |ocal taverns
or bars cone under the term "disreputable places?" This is
usually a matter of judicial or agency determ nation and therefore
varies from place to place.

Rel i gi on. The "free exercise" clause of the first amendnent
generally puts beyond the reach of governnent all questions of how
an individual chooses to regulate his religious life. In the
context of correctional institutions, this does not nean that
correctional authorities nust permt or facilitate all practices
clained to have a religious origin or notivation. In the

The issue of search and seizure is taken up in Chapter Xl
Super vi si on.
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conditions context, the issue can arise if a probation or parole
condition purports to require that a convicted person attend

Sunday school or church services. Such a condition is inproper.?®
Privacy. The right of privacy has been the basis of argunents

chall enging conditions that restrict relationships with famly
members, 2> prohibit child-bearing,* and linit sexual inter-
course. 25 A condition is not invalidated nmerely because it

i nvades the fundanental right to privacy. Only where no
conpelling state interest exists to overcone the individual's
right to privacy does the condition fail. The state therefore
bears the burden of establishing that a conpelling state interest
justifies such condition. This varies from case to case. For
exanple, a condition that prohibits child-bearing would doubtless
be unconstitutional if inposed for driving while intoxicated, but
m ght be justifiable if the crine were infanticide

Procreati on. The litigation concerning abortion and contraception

tells us that the Constitution protects -- as an aspect of a
non-specific right of privacy -- the procreative function from
governnent regulation unless extrenely well justified. In a

California case that antedated the devel opnent of this right to
its present status, a probation condition prohibiting a wonan from
becom ng pregnant w thout being married was struck down. It was
central to the court's reasoning that the probationer had been
convicted of robbery, and that there was no relationship between
robbery and pregnancy.

Travel . Anot her non-specific, but inmportant, right protected by
the Constitution concerns travel. Bani shnent conditi ons, when

chal l enged, are usually invalidated as against public policy and
as not related to the offense.?” However, the limtation on
travel within a city or region may survive where firmy linked to
rehabilitory goals. Use of the Interstate Conpact for the

supervi sion of parolees and probationers does not constitute

bani shnent .

However, travel at the instigation of a parolee may well be
controllable. In Berrigan v. Sigler,® war protestors challenged
the federal parole board' s denial of permssion to make a trip to
North Vi et nam This prohibition was upheld because it was
consistent with the foreign policy interests of the United States
and because it was necessary in order for the board to fulfill its
duty to supervise those for whom it was responsible.

Sel f-1ncrimnation. Conviction does not void or |lessen a person's
constitutional right not to testify against hinself. Two courts

of appeals recently were faced with probation conditions regarding
tax returns. In one case, a probationer had been ordered to file

tax returns without claiming his fifth anmendnent privilege.?

t he othera,O a probationer was ordered to file amended tax
returns. The first of these conditions was held to be inproper,
whil e the second was approved. In the latter case, while the

In
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filing of amended returns was called for -- and presunmably
conplete returns were what the court had in mnd -- there was no
attenpt to interfere with the probationer's possible exercise of a
constitutional right: he could comply with the condition,

literally, and on the anmended return claim his fifth anendnent
privilege. This would not violate the condition. Hence,

probation could not be revoked for exercising an explicit right.

In the forner case, however, for the nere assertion of the right
not to incrimnate hinself, the probationer would open hinmself up
to revocation

Anot her fifth amendnent issue arises when the probationer or
parolee is required by a condition, regular polygraph tests, for
exanmple, to disclose information which could be used against him
in a new crimnal proceeding. In such circunstances, the result
of a fifth amendnment challenge to the condition has turned on:

(1) whether the government could reasonably have expected
incrimnating evidence to be forth-com ng, (2) whether use
imunity was prom sed, and (3) whether fifth amendnent rights were
voluntarily, knowingly, and intelligently waived.

In Mnnesota v. Mirphy,* the Supreme Court clarified the
situation as follows:

[Al state may validly insist on answers to even
incrimnating questions and hence sensibly admnister its
probation system as long as it recognizes that the
required answers may not be used in a crimnal proceeding
and thus elimnates the threat of incrimnation. 'Under
such circunstances, a probationer's "right to immunity as
a result of his conpelled testinmony would not be at
stake," and nothing in the Federal Constitution would
prevent a state from revoking probation for a refusal to
answer that violated an express condition of probation or
from using the probationer's silence as "one of a nunber
of factors to be considered by a finder of fact" in
deci di ng whether other conditions of probation have been
violated. . . . Id. 1147 n 7

A defendant does not lose this [fifth amendnent]
protection by reason of his conviction of a crine.;
notw t hstanding that a defendant is inprisoned or on
probation at the time he makes incrimnating statenents,
if those statenments are conpelled they are 1nadm ssible
in a subsequent trial for a crine other than that for
whi ch he has been convicted. 1d. 1142

M nnesota does not, therefore, extend Mranda protections to
questioning of a probationer by a probation officer in a
non-cust odi al setting.
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VAGUENESS AS A LI M TATI ON

Courts have settled on no standards for interpreting
anbi guous conditions. Because such conditions may i npinge upon
constitutional rights, probationers and parolees (or their
attorneys) may seek interpretation from probation and parole
of ficers. Judicial review of conditions, usually in the context
of revocation hearings, wll generally incorporate officers'
interpretations of conditions. Oficers, therefore, would find it
useful to nmake a witten record of their interpretations or, in
order to prevent the need for judicial review, to request the

sentencing court or parole board inmposing the vague condition for
an interpretation.

REASONABLENESS AS A LI M TATI ON

In addition to the requirenents that a condition be related
to rehabilitation of the offender and that it not unduly interfere
with constitutional rights, the courts seemto insist that a
chal  enged condition neet a general test of reasonabl eness before
it can be enforced.

The following conditions have fallen, apparently because
there is such a test.

L. A probationer was ordered to abstain from al cohol for
five years. Evi dence that he was an alcoholic led the
court to deny;probation revocation when the condition
was vi ol at ed.

2. A former serviceman convicted of accepting Kkickbacks
was placed on probation on condition that he forfeit
all personal assets and work w thout conpensation
for three years, or 6200 hours. The condition was
struck down as unduly harsh in its cunul ative

ef fect.*®

3. A probationer was ordered to reinburse the
governnent for the cost of court-appointed counsel
and a translator. The condition was held

unconsti tuti onal because it was not nade excu%§ble
if the probationer |acked the ability to pay.

EXPLANATI ON OF CONDI TI ONS

Probationers and parol ees nust have know edge of the
conditions they are expected to follow Recent case |aw suggests
the wi sdom of establishing the regular practice of providing the
offender with a copy of the release conditions.®* Rut courts will
generally infer a condition prohibiting crimnal acts. °

One case speaks to the issue of explanation of conditions,
di stinguishin_ that duty fromthat of nerely informng. I n Panko
v. MCauley,* a condition was held to be unconstitutionally vague
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as applied to the petitioner. The condition forbade the
petitioner from "frequenting" establishments selling alcoholic
bever ages. The condition was struck down since there was no

evi dence that the petitioner understood that the term "frequent”
neant "visit." This case inplies that there may be a duty to
explain conditions.

Even if there is a duty to explain conditions sufficiently to
assist the offender in avoiding unintentional violations, the
scope of the duty is apt to be limted by a reasonabl eness

concept . It is not likely, for exanple, that the officer will be
required to anticipate and warn agai nst every possible type of
vi ol ati on. In a Ninth Grcuit case in which revocation of

probation was being appeal ed, the probationer defended in part by
asserting that he had no specific notice that training foreign
mlitary personnel would be charged as a violation of conditions.
(It was admitted that no |law was violated, technically.) The
court of appeals was satisfied that the coments of the judge
condeming the probationer's fornmer life as a nercenary, together
with the probation officer's warning to get rid of his guns, and
other comments were sufficient notice of the behavior required.3E

WORK AS A CONDI TION -- PAID OR VOLUNTEER*

It is a conmon practice to require probationers or parolees
to hold enploynent and/or perform conmunity service work. Wi | e
such conditions are routinely upheld, they create potential
liability issues. In the case of a paid enployee who is injured
or causes injury on the job, normal rules of respondeat superior
may be |iable.

However, in the case of a volunteer work assignnent, who
woul d be liable? Volunteers may not be covered by comunity
agency liability or nedical insurance. Worknmen's conpensati on
protection may not apply to vol unteers. Chi 0% requires offenders
to pay a fee for liability insurance. M nnesota statutorily
covers probationers under a state conpensation plan for injured
wor ker s. *°

Were the court requires York as a condition, judges are
usually protected fromliability by an absolute imunity. Par ol e
boards enjoy a qualified inmmunity. Probation and parole officers

share those inmunities insofar as they are exercising professiona
di scretion.

Wiile there is as yet no precedent for guidance, it is likely
that a community service volunteer could do grievous harmto a
party who could then find no defendant capable of redressing the
injury. Wuld a probation or parole officer be liable for
arranging a placenent wi thout also arranging for insurance
protection? Wuld failure to insure or to nmake placenents in an

See Chapter V for a fuller treatnent of specific tort
liabilities.
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agency insuring volunteers be considered mnisterial and, thereby,
unprotected by traditions of immunity? To avoid potentia
liability, probation agencies mght purchase insurance to cover
vol unteer work by offenders.

SUMVARY

This chapter has exam ned several issues concerning the
setting of conditions of probation and parole. Wiile there is
rarely any dispute concerning conditions, problens can arise when
a special condition either infringes upon a fundanental constitu-
tional right or is not clearly associated with a rehabilitative
pur pose. While officers indicated concern with the type of
condition relating to "any other order of the officer," associated
probl ems should be mnor or non-existent when the officer under-
stands that the condition does not enpower himto set a specific
condition not included in the court's order

The so-called fundanental rights, such as "free speech,"” are
given special treatnent by the courts. In the view of the United
States Suprenme Court, any right so essential to our concept of
liberty that to do away with it would fundanentally alter our

political and social systemis a fundanental right. Restrictions
in these areas wll always be considered "suspect:" that is, such
conditions will be given a stricter review than other restric-

tions. Oten validation of a condition is dependent upon
supplying the reviewing court with sufficient information to link
the governnent's interest in rehabilitation wth the challenged
condi tion.

Wrk conditions may give rise to tort liabilities, particu-

larly in the case of volunteer placenents. This risk may be
covered by agency i nsurance.
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CHAPTER X

MCDI FI CATI ON OF CONDI TIONS AND CHANGES | N STATUS

This chapter addresses nodification of conditions and changes
that can occur in the status of a probationer or parolee in
addition to revocation.

MODI FI CATI ON

Changed circunstances after parole or probation is initiated
may require nodification of the original termns. Modi fication may
be requested by the probationer or parolee or by the field officer
assigned the case by the supervisory court or parole board.

Modi fication may be toward easing conditions, or toward adding,
clarifying, or extending them Typically, field officers seek
additional restrictions or increased supervision to increase the
i kelihood of the offender's progress.

Because parole and probation officers may regularly initiate
revocation hearings, it Is normally assumed such officers have the
right to suggest the need for nodification or change of conditions
to the court or the parole board. In a few jurisdictions, parole
and probation officers thenselves have the power to nodify
condi ti ons. In these jurisdictions, the officer my go ahead and
nmodi fy the conditions, but only if it is clear that authority to
nmodi fy conditions is given to the officer. The National Advisory
Conmi ssion on Crimnal Justice Standards and Goal s has recomended
that parole officers be authorized to carry out their requested
nodi fications pending parole board approval.

Most jurisdictions, either by legislation or court decisions,
do not authorize officers to nodify conditions on their own
because this act is generally considered a judicial or board
function that cannot be validly delegated to the probation/parole
of ficer. In reality, however, nany judges do in fact delegate to
the officer the power to nodify or change conditions, or to
specify the details of an inposed condition (such as the need for
psychol ogi cal treatnent). It is also a common practice for judges
to provide that the probationer may be subject "to such other
conditions as the probation officer may deem proper to inpose.”

Modi fying or changing probation conditions by the officer
al one, without authorization, mnust be avoided if at all possible.
It is proper for the officer to suggest that conditions be
nodi fi ed or changed, but unless otherwise clearly authorized, only
the judge or board should nake that change. I f change or
nodi fication by the officer is unavoidable (either because the
judge insists on such delegation despite invalidity or because of
energency conditions), the officer is best protected against
l[iability by putting the nodification or change in witing and
maki ng sure that the condition is accepted by the client in
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writing. Once this is done, a copy should be sent to the judge or
board to inform this authority of the change.

In sum officers should not nodify or change conditions
unl ess clearly authorized by law or court decisions. As much as
possi bl e, nodifications or changes nust be done by the judge or
court because they enjoy absolute immunity whereas the officer
does not.

There appear to be no clear due process standards for
nodi fi cati on. Case | aw suggests notice is probably necessary;
however, it is ambiguous as to the right to a hearing.” Wether a
liberty interest may be at stake is as yet untested except by
analogy to the weak authority of the rescission cases.

As parole and probation officers raise their professiona
standards, the possibility of an inplied duty to seek nodification
may arise. If, for exanple, a probationer or parolee is obviously
in need of a different supervision than that originally deened

appropriate, a resulting victim-- injured by the inadequately
supervi sed offender -- may allege failure to seek nodification is
an act of negligence, inplying liability. For this reason, it is

crucial for officers to be aware of the supervisory authority
granted them by their particular jurisdiction

RESCI SSI ON

Except under extraordinary circunstances, sonme tine passes
between the decision to release a prisoner on parole and the
person's actual release. During this period, the prisoner --
either explicitly or inplicitly -- is expected to nmaintain proper
behavi or as a condition precedent to rel ease. Unfortunately, he
does not al ways behave so. This nmay give rise to a proceeding
before the parole board to rescind or annul the grant of parole or
to retard its effective date. (The same proceeding is sonetines
activated by the parole board s receipt of supplenental
informati on about the parolee, or by the prisoner's inability to
conpl ete arrangenents for an acceptable parole plan). To what
rights is the prisoner entitled in such proceedi ngs?

That question is not directly answered by Mrrissey v.
Brewer,> Gagnon v. Scarpelli,* nor by G eenholtz v. Tnmates of
the Nebraska Penal and Correctional Conplex.” Mrrissey and
Gagnon do not apply directly because the prisoner has not yet
begun to enjoy the conditional |iberty which, the Suprene Court
hel d, was the occasion for the ripening of due process rights.
And, arguably, whatever state |aw may say about a prisoner's
entitlement to release on parole, a prisoner would seem to have
nore than the "nere expectation" of release on which G eenholtz
turned, once the release decision has been made and comuni cat ed.

In Jago v. Van Curen, decided in 1981, the Supreme Court
addressed this issue. Van Curen had a parole hearing in 1974. He
was recommended for inmediate parole and enrolled in pre-rel ease
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cl asses; he was neasured for civilian clothes. But w thin days,
the OChio Adult Parole Authority received information that led it
to suspend the grant of parole and then to rescind it. Van Curen
was given no hearings in connection with these decisions.

Just before the case reached the Suprenme Court, the Sixth
Circuit Court of Appeals held that parole in Chio is purely

di scretionary. But it also held that the notice to Van Curen gave
rise to a "mutually explicit understanding"” that the prisoner
woul d be released, and that this was a sufficient "liberty"

interest to cause due process rights to attach. The Suprene
Court, wthout hearing oral argunment, reversed in a brief pe
curi am opi ni on. The Court said that, at nobst, Van Curen had a
unilateral belief that parole would actually take place, and that
the parole authority never lost its full discretionary authority
to grant or wi thhold parole.

Van Curen does not foreclose all challenges to parole
resci ssion actions. It can be argued that the |anguage of a state
parole |law gives a prospective parolee a kind of "liberty"
interest and, hence, that rescission is subject to sone procedura
saf eguar ds. The customary parole law lacks this kind of specific
| anguage, however, and nost such clains wll fail.

Prior to Van Curen, several courts of appeals had given
| engthy consideration to the rescission rights issue. These
deci sions’ held that sone process was due and that Wl ff wv.
McDonnel | , % the Suprene Court's prison disciplinary procedure
case, should be the starting point for analysis of the specific
procedures required. These cases are now technically of little
significance, along with several pertinent |ower federal and state
court cases exam ni ng rescission. ¥ However, the Grcuit Courts
cite Jagqo v. Van Curen, generally, as authority for the proposi-
tion that a person nmay have a protected property interest created
by state law or inplied by state custom or practice. Lokey v.
Ri chardson, © the only court specifically affirmng Van Curen
qualifies its approval, saying:

W are cogni zant of the weakness in the reasoning
underlying the Van Curen deci sion. As long as state
prison and parole officials nmanage to keep their
guidelines informal, unofficial and (especially)
unpubl i shed, they do not create additional I|iberty
interests which nmay be protected by the 14th Anendnent.
We do not, of course, inply that the Supreme Court's
intent is to create a disincentive to the formation of
clearly established guidelines in the admnistration of
prisons. Nevert hel ess, this may be a | anentabl e-
side-effect of the Suprene Court's continuing efforts to
provide prison admnistrators with the necessary
flexibilhgy to operate efficiently in a day-to-day

cont ext .
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Justice Stevens' dissent in Van CQuren is noted by the Second
Circuit in luteri v. Nardozo, = observing that

because the majority [of the Suprene Court] relied upon a
statenent by the Court of Appeals that Chio |aw creates
no protected liberty interest, the question remains

whet her the grant of a specific release date creates a
legitimate expectation of freedom so as to trigger due
process protection. ™

The First Grcuit cites Van Curen to inply a due process
requirenent for a "conditioned,™ "revocable," and "tenporary"
permit, suggesting that even a limted reliance interest entitles
a plaintiff to sone procedural protection

Wil e some deference to Van Curen nay remain, ™ the majority

of the Grcuit decisions view Van Curen as providing a contract

| aw basis for creating parole release interests for offenders
Therefore, new lawsuits could be expected to focus on inplied
contracts for release, created by custom or practice. Wen the
Crcuit courts find a Supreme Court decision unsatisfactory, as
they appear to find Van Curen, inevitably the disputed issue is
presented to the Suprene Court again,, in a new factual setting,
for nodification.

EXTENSI ON

Conviction of an offense authorizes the state to intervene in
the offender's life in specific ways authorized by statute. These
l[imts are in general rigidly observed because of the severe
nature of the infringenments they inpose on the rights of
i ndi vi dual s. A corollary of this rule is that once service of
sentence has begun, it is not subject to detrinmental nodification
(absent special circunstances not relevant here.)™ It also
follows that once a sentence has been served, jurisdiction is |ost
over the offender.

To what extent do grants of probation and parole provide
authority to prolong a period of actual confinenent beyond the
duration originally set? One possibility, which the courts have
not adopted, is to consider probation and parole tinme as the
equi val ent of confinenent, thus freeing the offender at the end of
the original period. Wiile the states vary on the extent to which
they give credit for street tinme against the period of actua
confinement, there is agreenent that entry into probation or
parol e status extends the tinme during which consideration nay be
given to inprisoning or reinprisoning the offender

The question arises in several situations. In one, proceed-
ings are begun to revoke probation or parole within the probation
or parole term In this case, even when the proceedings are not

conmpl eted within the usual period, the new decision is given
effect so long as the delay was not due to a lack of diligent

prosecution on the state's part. Thus, a parolee who absconds
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from supervision,’ or a probationer who seeks continuances that

delay the hearing,18 is not permtted to object that the proceed-
ings and decision are untinely. Simlarly, a New Jersey court
held that the time for revoking New Jersey parole was extended
during the period the offender was serving a New York sentence

i mposed while the offender was on parole, even though the New York
court nadqgthe sentence concurrent with the original New Jersey
sent ence.

The problem also arises when a new sentencing |aw conmes into
effect after an offender's conviction. Here, a different result
is apt to occur. For exanple, California courts have hel d?® that
new penal |aws extending the period of parole supervision nay not
be given retroactive effect, at |east for those paroled under the
nore favorable ternms of prior |aw To do otherwi se would run
afoul of the ex post facto clause, the courts said.

TERM NATI ON

The federal parole |law provides that parole does not end
automatically at the conclusion of the term ordered, but contin-

ues until affirmatively granted after a term nation hearing. The
statute provided the hggring had to be held within five years
when Robbins v. Thonas® arose. In that case, the hearing was

five-and-one-half years after parole was granted. On the day
after the hearing, but before the parole conm ssion nmade a
decision on termnation, Robbins was arrested on a new charge

The parole conm ssion reopened its file to give consideration to
this fact, and decided to extend parole. Robbi ns argued that the
com ssion was w thout power to consider anything occurring after
five years or, in any event, after the term nation hearing. The
Ninth Crcuit Court of Appeals disagreed, finding that unti

actual termnation the conm ssion could -- indeed, was expected
to -- consider relevant evidence.

The court went on to rule that the procedures to be followed
in such cases were equivalent to those provided for revocation
heari ngs. While the decision not to term nate parole does not
deprive a parolee of his conditional liberty, which would acti-
vate Morrissey rights, the statute appears to make term nation
automatic in the absence of an affirmative finding that the
parolee is unlikely to respect the |aw Thus, there is nore than
a "mere expectation" of the term nation benefit, and sone process
is clearly due. O her courts could well choose a |ess-than-

Morri ssey standard, however

SUMVARY

A few jurisdictions authorize officers to nodify or change
conditions, but nost jurisdictions do not. Unl ess clearly
aut hori zed by law or court decisions, an officer should not nodify
or change conditions because possible liability attaches should
such conditions turn out to be unconstitutional or injurious to
the client or a third party.
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No clear due process standards have been set for
nodi fication, but case |aw suggests that notice is probably
necessary. The rights in Mrrissey do not apply to parolees in
resci ssion proceedings according to a 1981 Suprene Court ruling.
Extensions of probation or parole are generally frowned upon -
because they constitute further deprivations of freedom When
probation/parole actually term nates

is governed by state l|law, not
by a constitutional standard.
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about

CHAPTER X
SUPERVI SI ON

Field officers surveyed revealed a high degree of concern
potential liability for disclosure of client background

i nf ormati on. They were equally anxious about liability to third
persons when there is a failure to disclose, and to the client
when there is disclosure. These matters are covered in this

chapter, along with the |law of search and seizure as it applies to

probationers and the parol ees,

clients.

DUTY

l'i abi

TO THE CLIENT NOT TO DI SCLCSE | NFORVATI ON

and the collection of funds from

Research failed to disclose nore than one case discussing the

lity of a probation/parole officer to a client for the

di scl osure of information about the client. One witer, however,
gives this opinion on the issue:

It is doubtful that such acts as the disclosure of
information to enployers proscribing certain enploynent
woul d be deened tortious. Federal officers can revea
items of information from public records, such as records
of prior arrests or convictions, free of liability from
the tort of defamation. Regardl ess of the source of the
information, if it is accurate, no liability could arise
for defamation, since truth is a conplete defense. As to
the tort of invasion of privacy, disclosure of itens of
public record creates no liability. Al so, releases of
information to a |arge nunber of persons is an essentia
element of the tort of invasion of privacy; that elenent
woul d be lacking in the release of information to an

i ndi vi dual enpl oyer. Finally, the tort of interference
with a contract or a prospective contract can be
justified if the ultinmate purpose of the disclosure
outwei ghs the harmto the plaintiff. The inpersona

di scl osure of information to an enployer to protect the
public or a third part would appear to be wthin that
rule of justification.

In Anderson v. Boyd,? the plaintiff parolee brought suit

agai nst parole officers, claimng the defendants had know ngly
repeated false statenents regarding the plaintiff's crimna
record to Idaho State Oficials and |local police authorities.
ruled that dissemnation of information about a parolee to
persons outside the parole board does not relate to the parole
officers' duties in deciding to grant, deny, or revoke parole.
Therefore, absolute inmunity does not extend to such conduct;

court

nost ,

The

at

parole officers would be entitled to executive, good faith
imunity for their alleged conduct.
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In addition to information gleaned from public records and
correctional files about the offender, probation/parole officers
frequently receive information directly from the client and the
of ficer's associ ates. If the client has a right to prevent the
di ssem nation of information from such sources, mght he be able
to recover damages fromthe officer in a proper suit in the event
of discl osure?

As a matter of general |aw, apparently the answer is no.
Again, case law support for this conclusion is thin, but that in
itself is sonmewhat indicative of the weakness of the argunment that
must be made to support liability. The question hinges on the

nature of the relationship between the probation/parole officer
and the client.

One of the closest exam nations of the relationship was nade
in a 1976 Washington crininal case.’® In that case, a parolee
contended that the trial court should not hear testinmony from his
parol e officer concerning statements he made voluntarily during a
t el ephone conversati on. (Since there was no custodi al
interrogation, the parolee could not argue successfully that
M randa required suppression.) The defendant contended that the
rel ati onship between parole officer and parolee is a confidential
one, that all communications between the two were thereby
privileged, and that to hold otherwi se would underm ne the
rehabilitation process envisioned by the parole system The court
di sagr eed:

A parole officer's primary responsibility is to the
court, secondly to the individual being supervised. To
hol d that each comrunication between the parolee and his
parole officer is privileged would close the lips of the
supervi sing personnel and allow the parolee to confess
serious crimes with inpunity.*

It nmust be noted that, in the crimnal context, courts
recogni ze a very high degree of need for relevant testinony. They
are reluctant, therefore, to expand the concept of privilege
beyond its traditional bounds -- |awer-client, doctor-patient,
priest-penitent, husband-w fe. Wiile the civil law context is
different, there is no reason to expect the officer-client
relationship to be treated as confidential.

In Fare v. Mchael C., ° the request by a juvenile on
probation, who was suspected of nurder, to see his probation

officer -- after having been given the Mranda warnings by the
police -- was not considered by the U S. Suprene Court as
tantanount to his asking for a |awyer. Evi dence voluntarily given

by the juvenile, even after he expressed a desire to see his
probation officer instead of a |awer, was held admissible in a
subsequent crimnal trial. The Court al so addressed the issue of
confidentiality of information between probation officer and a
juveni |l e probationer, saying:
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A probation officer is not in the sanme posture with
regard to either the accused or the system of justice as
is [a | awer]. Oten he is not trained in the law, and
So is not in a position to advise the accused as to his
| egal rights. Neither is he a trained advocate, skilled
in the representation of the interests of his client
before both police and courts. He does not assune the
power to act on behalf of his client by virtue of his
status as adviser, nor are the comunications of the
accused to the probation officer shielded by the

| awyer-client privilege. . . . In nobst cases, the
probation officer 1s duty bound to report wonqgdol ng by
the juvenile when 1t cones to his attention, even |If by
comuni cation from the juvenile hinself. (underscoring
supplied)”

Al t hough the above case involved a juvenile probationer,
there are strong reasons to believe that the principles enunciated
apply to adult cases as well. Constitutionally, therefore,
probati oners/parol ees do not have a right against disclosure of
information given to probation/parole officers: however,
di scl osure may be prohibited by state |aw or agency regul ation.

Sone states have laws or administrative policies concerning
public record access and disclosure. A relevant |aw or agency
policy would supersede the general principles discussed here.
Hence, the reader should determ ne whether there is an applicable
law that mght give rise to civil, crimnal, or admnistrative
l[iability if such information is disclosed

LIABILITY FOR FAILURE TO DI SCLOSE CLI ENT BACKGRCUND
| NFORMATI ON TO THI RD PARTI ES

Probation/parole officers may be liable in a narrow set of
circunstances when a third person is harmed by a client about whom
there was no disclosure of background information. The | eadi ng
cases from the probation and parole settings are discussed
separately bel ow.

Parole Oficers

In Johnson v. State,’ a case decided by the California
Suprerme Court, a parolee was placed with a foster parent, the
plaintiff. Shortly thereafter, the parolee assaulted the
plaintiff, who then brought suit alleging that the parole officer
had negligently failed to warn her of the youth's hom cida
tendenci es and a background of violence and cruelty. The state
argued that this was a discretionary act by the parole officer and
t hus i nmune. The court found that the consideration involved in
deci ding whether to disclose background information was at the
| owest to no imunity. The state also argued that it owed no duty
of care to the plaintiff. The court rejected this and held the
state liable, stating:
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As the party placing the youth with Ms. Johnson, the
state's relationship to the plaintiff was such that its
duty extended to warning of l|atent, dangerous qualities
suggested by the parolee's history or character. .o
Accordingly, the state owed a duty to inform Ms. Johnson
of any matter that its agents knew or should have known
that m ght endanger the Johnson famly. At a m ni num
these facts certainly would have included hom cida
tendenci es and a background of violence and cruelty, as
well as the youth's crimnal record.

The court concluded that if a state parole officer failed to
consciously consider the risk to the plaintiff in accepting a
16-year-old parolee in her honme and consequently failed to warn
the plaintiff of a foreseeable, |atent danger in accepting him
and that failure led to the plaintiff's injury, the state would be
liable for such injuries.

In the simlar case of Ceorgen v. State,® a state court found
l[iability against the New York Division of Parole for failure to
di scl ose the violent background of a parolee who was recomended
for employnent to the plaintiff whom he |ater assaulted. The court
concluded that the plaintiff's reliance on the recommendati on and
her conplete ignorance of the danger posed by the parolee were
sufficient grounds to find a duty to disclose.

Rieser v. District of Columbia™ is perhaps the best known
case involving a parole officer where liability was inposed. The
facts of the case and the decision are conplex, but are briefly
summari zed here.

The plaintiff's daughter, Rebecca Rieser, was raped and
murdered by a parolee, Thomas W Wal en. He had been assisted by
the District of Colunbia Departnent of Corrections in finding
enpl oynent at the apartnment conplex where the victim lived. The
parol ee was a suspect in tw rape-nurder cases at the tine of
parole and, during his enploynent in the apartnent conplex, becane
a suspect in a third nurder of a young girl. Par ol e was not
revoked, but the parole board did advise the parole officer to
supervi se the parol ee closely. No warning was given to the
enpl oyer by the parole officer of the potential risk posed by the
par ol ee' s presence. The enployer was |ater warned by the police
of the parolee's record and his status as a suspect in the three
nmurders, but the enployer did not do anything. Shortly there-
after, the parolee entered the victims room and raped and
strangl ed her. The United States District Court for the D strict
of Colunbia entered judgnment on the jury's verdict awarding
damages in the anount of $201, 633 against the District of
Col unbi a. The deci son was appeal ed. The United States Court of
Appeals for the District of Colunbia affirnmed the award, stating
that the parole officer had a duty to reveal the parolee's prior
history of violent sex-related crinmes against wonen to the
managenment of the apartnent conplex, as the enployer of the
parolee, in order to prevent a specific and unreasonable risk of
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harm to the wonen tenants. The court stated that an actionable
duty is generally owed to reasonably foreseeable plaintiffs
subjected to an unreasonable risk of harm by the actor's (in this
case the parole officer's) negligent conduct.

Abron's position as a parole officer vested in hima
general duty to reveal to a potential enployer Wualen's
full prior history of violent sex-related crines against
wonen, and to ensure that adequate controls were placed
on his work. Pl acenent of Walen at MLean Gardens put
himin close proximty to the wonen tenants, with the
opportunity to observe their habits, and gave him
potential access to the keys to their apartnments and
dormtory roons. . . . The jury could conclude that a
breach of Abron's general duty would present a specific
and unreasonable risk of harmto the women tenants of
McLean Gardens therefore giving rise to a special duty
toward them™

Probati on Oficers

In Meyers v. Los Angeles County Probation Departnent,
the California Court of Appeals decided that the county probation
departnent and its enployees were not liable for failing to warn
an enployer that a probationer was a convicted enbezzler, thus
enabling the probationer to enbezzle funds from the enployer. In
this case, the probation department did not place the probationer
with the enployer or direct himin his enploynent activities and
had no other special relationship with the enployer. It was
irrelevant that the probationer was to devote some of his earnings
to court-ordered restitution.

The Liability Trigger -- Special Relationships

Every person wal king the streets faces sone risk of harm at
t he hands of a parolee or probationer. But it is not -- and could
not be -- the rule that in every case of actual injury, the
perti nent governnent agency or probation or parole officer will be
liable to the party injured. The cases in this section point to
the factor that is nost likely to lead to actual liability.

The comon el ement, the key, seens to be the concept of
"special relationship." Unfortunately, this concept is the type
into which courts tend to pour neaning on a case-by-case basis.
Based on a study of all the relevant cases, the Federal Probation
Service's legal adviser has concluded that the centra
requi rement necessary to give rise to a "special relationship" is
a reasonably foreseeable risk of harm to a particular person or-
narrow cl ass. He explained this elenent as follows.

Reasonably Foreseeabl e R sk

The duty to warn arises when, based on the probationer's
(parolee's) crimnal background and past conduct, the
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of ficer can "reasonably foresee" a prospect of harmto a
specific third party.

-- "reasonably foresee" neans that the circunstances of
the relationship between the probationer (parolee) and
the third party, e.g., enployer and enployee, suggest
that the probationer (parolee) nmay engage in a crimna
or anti-social manner simlar, or related to, his past
conduct .

-- e.dq., (1) a rapist in an apartnment conplex or T.V.
repair job;
(2) an enbezzler in a bank or financial
conpany:
(3) a drug user in a pharmacy or hospital; RUT

NOT

(1) a famly assaultist in an apartnent

conpl ex. This would be to nenbers of his
famly, assumng he has not denonstrated a
general violent disposition.)

(2) financial schene crimnal who starts a
“honme security" business. (The risk is to
burgl ari ze hones or sell plans, which is not
simlar or related to his crimnal conviction
Also, the clients would be general, not

speci fic possible victims.)*

Anot her el enent which the above liability cases have in
common, aside from foreseeability, is reliance. I n Johnson,
California officials prevailed upon the plaintiff to accept the
parolee as a foster child; in Georgen, the officers persuaded the
plaintiff to hire the parolee: and in R eser, District of Colunbia
officials found the parolee the job and permtted himto remain in
a position to prey on wonen even as evidence nounted that he was a
rapist. In all these cases, the injured parties had reasons to
believe that the clients were conpetent to do the work and not
prone to commit violent acts. It would seem therefore, that
liability is slimin cases where reliance on the act or judgnent
of a probation/parole officer is absent. An exanple woul d be the
Myers case where the California Court of Appeals decided that the
officers were not liable for failing to warn an enployer that the
probationer was a convicted enbezzl er. This was because the
probation departnent did not place the probationer with the
enpl oyer nor direct himin his enploynent activities, nor have
any other special relationship wth the enployer

While the above cases deal with failure to disclose, the act
of disclosure may lead to a probationer/parolee not getting the

job; hence the probationer/parolee may sue. Chances of liability
in these cases are slim because the disclosure nay be justified
under the concept of "protection of society." A legally sound

policy for the departnment to adopt, however, is one which makes
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di scl osure or non-disclosure optional in those cases where a
probati oner/parolee obtains a Jjob on his own and w thout the help
of the departnent. This protects the officer either way in that
if he discloses the record, the policy protects him conversely,
if he does not disclose, there is no liability because such

di scl osure is optional

There are departnents that require disclosure by the officer
to the enployer of the enployee's record, even if the enployee
obt ai ned enpl oynent on his own. This policy carries added risks
for the officer because failure to disclose would then anobunt to
negligence of duty or a violation of policy. The better policy is
to nmake disclosure or non-disclosure optional, as reconmended
above.

OrHER SUPERVI SI ON ERRORS

Failure to warn where there is sonme duty to do so is not the
only circunstance that could give rise to liability to third
parties. Deficiencies in the whole range of a field officer's
responsibilities are pregnant with possibilities. One of the best
examples of this is Sener v. Psychiatric Institute, ** decided by
the Fourth Crcuit Court of Appeals in 1976, which resulted in a
finding of liability.

Sem er needs full discussion in view of its convol uted
facts. The case was a negligence action under Virginia law It
was brought by Helen Semer to recover damages for the death of
her daughter, who was killed by John Glreath, a Virginia

probati oner. Glreath had been prosecuted for abducting a young
girl in 1971. Pending his trial, Glreath entered the Psychiatric
Institute of Washington, D.C., for treatnent. The doctor said

that he thought Glreath could benefit from continued treatnent
and that he did not consider himto be a danger to hinself or
others as long as he was in a supervised, structured environnent
such as was furnished at the Psychiatric Institute. I n August
1972, Glreath pleaded guilty. H s 20-year sentence was
suspended, conditioned on Glreath's continued treatnent and
confinement at the Institute.

A few nonths later, on the doctor's recomendation and the
probation officer's request, the state judge allowed Glreath to
visit his famly for Thanksgiving and Chri stnas. Subsequent | y,
again on the recomendation of the doctor, the judge allowed
addi tional passes, and early in 1973 he authorized the probation
officer to grant weekend passes at his discretion. In May 1973,
the doctor recommended that Glreath becone a day care patient so
that he could go to the hospital each norning and | eave each
eveni ng. The probation officer transmitted this recommendation to
t he judge, who approved it.

In July 1973, the probation officer gave Glreath a 3-day

pass to investigate the possibility of nmoving to io. The
probation officer later gave Glreath a 14-day pass so he could
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return to Ohio to prepare for a transfer of probation to that
state. The officer approved each of these trips after discussing
themwith the doctor. Nei t her pass was submitted to the state
judge for approval. On August 29, 1973, the doctor, assum ng
Glreath would be accepted for probation in Chio, wote the
probation officer that Glreath had been discharged from the
Institute.

The Onhio probation authorities, however, rejected Glreath's
application for transfer. Glreath telephoned this news to his
probation officer, who instructed him to return to Virginia. On
Septenber 19, 1973, Glreath visited his doctor, who told him he
shoul d have additional therapy. The doctor did not restore
Glreath to day care status, enrolling himinstead in a therapy
group that nmet two nights a week. As an out-patient, Glreath
first lived at hone and later alone, working as a bricklayer's
helper. Glreath told the probation officer about this
arrangenment, but the officer did not report it to the judge. In
| ate Septenber, the officer was pronbted and a new probation
officer was assigned to Glreath on Cctober 1. Glreath killed
the plaintiff's daughter on Cctober 29, 1973.

In allowing the plaintiff's claim the appeals court stressed
that the requirement of confinement until release by the crimna
court was to protect the public, particularly young girls, from a
foreseeable risk of attack. The special relationship created by
the probation order inposed a duty on the government and the
probation officer to protect the public from the reasonably
foreseeable risk of harmat Glreath's hands that the state judge
had already recognized. The plaintiff was awarded $25,000 in
damages, with the probation officer liable for one-half.

The facts in the Sem er case are rather unique and, because
of that, its applicability to other probation cases is doubtful
An ol d adage states that "hard facts nmake bad law. " Nonethel ess
it appears crucial in Semer that the probation officer in effect
changed the status of the probationer fromthat of a day care
patient to an outpatient wthout authorization from the judge
The probation officer gave Glreath nore liberty than the judicial
order allowed. The result in the case would nopbst probably have
been different had the actions of the probation officer and the
doctor been in accord with a judicial order, even if the young
girl died. The judge hinself could not possibly be |iable because
of the absolute immunity defense. Carrying out the orders of the
court is a valid defense in liability cases, unless those orders
are patently illegal or unconstitutional

Special note should be taken of the way in which Senler
differs from the cases in the preceding section. Unl i ke Johnson,
Georgen, and Rieser, the plaintiff in Semer did not allege that a
risk of harmto her daughter was foreseeable. The decedent was
sinmply a nmenber of the general public. VWile the Senler court
used the term "special relationship,” it used it in an entirely
different way than in the other cases. The potential consequences
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of the Sem er precedent are significantly nore worrisone as a
result.

It should also be noted that the kind of conduct that m ght
have defeated liability in Semer was quite different from the
conpani on cases. The state court in Semer knew all of the facts
concerning Glreath's background. Wat was not comuni cated was
his present treatnent status, information the court mght have
used to keep the probationer in check. In Meyers and the other

cases, it was the party injured who did not recelve information

Finally, in Semler there was a unique breach of orders
factor. When the physician and probation officer ceased to
i nvol ve the judge in naking decisions about Glreath, they
arrogated to thensel ves power that was not theirs to exercise.
They could not do this without also accepting the consequences of
their actions.

| S THERE AN ENFORCEABLE RI GHT TO SUPERVI SI ON?
Peopl e v. Beckler™ focused on the plight of a defendant who
was rejectd by the treatnent program to which the court assigned
him  The court ruled that the defendant had a statutorily created
interest in remaining under supervision. Consequent due process
required notice, hearing, right to confront and cross-exam ne
adverse w tnesses, and disclosure of evidence against the

def endant used by the agency in refusing him further treatnent.
The procedures were utilized to insure that the agency ruling had
not arbitrarily disregarded the defendant's interest in super-

vi si on. Beckl er merely suggests supervision may not be denied

wi t hout due process where statutes so provide. Wil e the case
presently stands alone, its inherent logic constitutes a forcefu
argunent for conpliance by officers working under provisions of
simlar statutes. Beckl er stands for a right to due process, not
a right to supervision.

SEARCH AND SEI ZURE

Qur survey of field officers revealed significant concern
with parole and probation conditions requiring released offenders
to waive fourth amendnent protections concerning searches and
seizures, and with searches in the absence of waiver conditions.
This concern appears fully justified by the conplexity of the |aw
in this area and by the frequency with which a search problem may
be encountered. These factors suggest a need to give consider-
ation to applicable search law here: they also suggest that parole
and probation agencies need to mmintain surveillance of devel op-
nments in this area and provide training on an on-going basis.

Hi story

By its terns, the fourth anmendnent appears to apply to
probationers and parolees as fully as to other citizens. The
anendrent provi des:
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The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no
Warrants shall issue, but upon probable cause, supported
by Cath or affirmation, and particularly describing the
pl ace to be searched, and the persons or things to be

sei zed.

A 1976 law review commentary observed that "in the past,
courts have relied on express waivers by parol eees or probation-
ers, or have invoked the "act of grace' and 'constructive custody'
doctrines in order to strip released offenders of virtually all
the fourth anmendnment guarantees afforded ordinary citizens."' In
the | ast decade, courts began to re-appraise this tradition. As a
result, some new doctrines have enmerged and the entire field may
be consi dered unsettl ed.

Validity of Wiiver Conditions

There is some authority for the proposition that a parole or
probation condition waiving fourth anmendnent protections is
illegal or ineffective. In one case where a consent to search had
been signed by a state parolee, it was thrown out by a federa
court in a collateral challenge.'” The court reasoned that since
the prisoner could only secure his release on parole by accepting
the condition, his consent was not voluntarily given. The

prospect of eight years of additional confinenent was coercive,
the court said.

Even in the Ninth Grcuit, where a waiver condition is
recogni zed as valid, the terns of the condition nust be narrowy
drawn. The court of appeals there disapproved as overly broad a
condition that appeared to extend the benefits of a federa
probation condition to all "law enforcenent officers."*® This
hol ding was al so based on the coerciveness of the circunstances
that give rise to a consent waiver. The condition that was
approved provides: "A probationer nust submit to a search of her
person or property conducted in a reasonable nmanner at a reason-
able tine by a probation officer."® Such a condition, the court
said, would neet the reasonabl eness requirenment of the fourth

anendrment by properly balancing the relevant governnmental and
i ndi vidual interests.

Sonetimes, the relevant condition is one that authorizes
unannounced visits by a probation/parole officer to the residence
of an of fender. Such a condition nmay be useful because, once
lawfully on the prem ses, the officer may see (or detect through
ot her senses) information that activates sonme exception to the
warrant requirenment of the fourth anendnent. Such a situation
arose in United States v. Bradley.?® There, a Virginia parole
officer received information sufficient to support a warrant that
the parolee had a firearmin his possession. Sonme six hours
later, acting under a visitation condition, she went to his
resi dence and conducted a search, locating a weapon secreted in a
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cl oset. This evidence was used to convict the parolee in a
federal crimmnal trial. The Fourth Circuit Court of Appeals
reversed, holding that the warrant requirenent was a rigid one.

We therefore hold that unless an established exception to
the warrant requirenent is applicable, a parole officer
must secure a warrant prior to conducting a search of a
parol ee's place of residence even where, as a condition
of parole, the parolee has consented to periodic and
unannounced visits by the parole officer.?

In a followup case, the Fourth Crcuit applied this rule to
a probation revocation proceeding.22 This accords with the weight
of authority that search and seizure |aw does not apply differ-
ently in parole and probation cases.

Warrant| ess Searches Absent Waiver Conditions

There are a nunber of conpeting views concerning the
circunstances in which a probation/parole officer can search a

client without a warrant. Several courts have created rationales
for g.reduced expectation of privacy by probationers and parol-
ees. Were a probation or parole officer has no probable cause

upon which to obtain a warrant but requires the power to search as
an integral part of his supervisory function, courts have anal o-
gized to admnistrative search warrants to uphold searches, wth
or wthout warrants.®

As to the role of |aw enforcenent personnel, however, there
is substantial unanimty. A law enforcenment officer nust fully
comply with the fourth anendnent before searching a parolee or
probati oner. Several Ninth Grcuit decisions |lay down supple-
nmental rules, which appear to be generally sound. In the event
that police seek to induce a probation officer to exercise his
power to search, the probation officer nmay accommobdate the request
if he believes the search is necessary to the proper functoning of
the probation system?® A probation/parole officer ma _enlist the
aid of law enforcenent personnel to expedite a sear ch, subj ect
again to the limtation that the primary purpose is probation/
parol e-related and not a subterfuge for a nore general |aw
enf orcement goal .

The decisions concerning warrantless probation/parole-related
searches by probation/parole officers differ substantially.

Fourth Amendnent Fully Applicable. This is the Fourth Crcuit
View. It was originally enunciated in a 1950 case’ and was
recently reaffirmed in Bradley (parole) and United States v.
Wor knman®® (probation). The Eighth Grcuit, in 1984, found a
parole officer may be |liable for violation of a prisoner's civi
rights where information |eading to revocation of parole was
obtai ned unconstitutionally.?

Anong the states, lowa®® and Washington®' courts have
rendered decisions holding that fourth amendnent protections
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extend to released offenders involved in new crimnal proceedings.
The Washington court also held, however, that the fourth anendnent
had less force in a probation revocation proceeding: hence, it
woul d permt that use of evidence suppressed from a crimna

trial. The lowa court specifically declined to indicate the rule
it wuld follow in a parole revocation situation.

These cases nust not be taken to nean that there is no
di fference between a probationer or parolee and the ordinary
citizen. The Fourth G rcuit and Washington specifically consider
the individual's status as a releasee to be relevant to what
constitutes the probable cause necessary to obtain a warrant.
And, of course, saying that the fourth amendnent applies neans
that exceptions to the warrant requirenment apply and wll
legitimte searches of offenders whenever they would do so for a
menber of the general public.

Probabl e Cause Not Required for O fender Search. At the opposite
end of the _spectrumis the view exenplified in People v.

Her nandez.** In that case, a California parolee was told that his
status deprived himof the right to insist on fourth anendnent
guarantees with respect to personal and autonobile searches
initiated by correctional authorities. The case was decided in
1964. In light of its age and devel opnents in probation and
parole law since that tinme, it is open to question whether so
stark a view could be ado ted today, or could wthstand review.
Since Morrissey v. Brewer®® and Gagnon v. Scarpelli,® it has been
clear that parolees and probationers are not bereft of substantial
constitutional rights.

Sone Reason, But Not Probable Cause, Required. I n compani on
cases™ 1n 1975, the Ninth Grcuit Court of Appeals gave ful
consideration to the search rights of probationers and parol ees.
In each instance, the court concluded that a test of reasonable
necessity, relative to the enforcenment of the probation and parole
systenms, which is explicitly below the "probable cause" threshold
of certainty, was held justified by the dimnished expectation of
privacy -- the central value protected by the fourth anmendnent --
that inheres in the parole status. In a bal ancing process, the
need for effective |law enforcenent is held to outweigh the
probationer's interest.

Reasonabl e Basis Variations. Probably the nost w dely adopted
view nelther denies that the offender has fourth anendnent rights
nor treats him as virtually indistinguishable from nenbers of the
general public. This final view, rather, holds that a warrantless
search is legitimte whenever a probation/parole officer has
reasonabl e cause to believe that the parolee or Probationer is
violating, or is about to violate, a condition.? The exact words
of the judicial test vary from state to state, but the result is

t he sane. For exanple, in People v. Ander son, " a warrant! ess
search was approved where the parole officer had "reasonabl e
grounds" to believe there had been a violation. The | anguage in
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People v. Santos® was "reasonable suspicion." In State v.
Wllians,”™ 1t was '*sufficient information to arouse suspicion."

Slightly different |anguage but simlar reasoning was
enpl oyed by the Pennsylvania Court in a 1982 case, Souders V.
Kroboth.*®" Here, the plaintiff was arrested by defendant parole
board agents for failure to report regularly to his parole agent

in violation of his Board-approved parole plan. Def endants, after
a pat-down search of the plaintiff, yielded a pipe with a
"distinct odor of marijuana about it," placed the plaintiff in

prison custody, and then proceeded to search the plaintiff's home,
informng the plaintiff's wife, upon being queried by her, that

t hey needed no search warrant because the plaintiff was a

par ol ee. The search discovered marijuana and drug paraphernali a.
A revocation hearing was held and the board revoked the
plaintiff's parole.

The court hearing the plaintiff's subsequent suit did not
find it necessary to determ ne whether the exclusionary rule
applied to revocation hearings because, it ruled, the officers,
acting in good faith, were entitled to qualified immunity. The
court noted that, while several courts had found the exclusionary
rule inapplicable to probation and parole revocation proceedi ngs,
ot her courts would have applied the rule. "CGood faith,"
therefore, seens, for the Souders court, to have becone a form of
r easonabl eness.

It is not surprising that reasonabl eness should be a popul ar
argunent . After all, the fourth amendnent does not proscribe all
warrant| ess searches. It only bars those that are unreasonabl e.
The above tests seek safe haven by adopting the amendnent's
"reasonabl eness" rationale. Wwen a court concludes that the
behavi or under review was reasonable (no matter what other word it
attaches), it is also saying it was constitutional

When courts apply this approach, they often say that the
totality of the circunstances nust be considered, including the
conpl aining party's status as a probationer or parolee.** This
neans, of course, that the anmount of information required before
action can be taken is less than in the case of a nenber of the
general public.

The reader should realize that the foregoing categorization
is artificial. It is nore accurate to think of search and seizure
law as a line along which various jurisdictions are arranged
according to the relative anount of triggering information
i nsisted upon by a review ng court. In order to act properly
within his jurisdiction, the probation/parole officer will have to
consult local authorities.

VI CLATI ONS - REPCORTI NG

This issue concerned alnost all respondents although the |aw
is fairly clear. Cenerally, an officer has a duty to report

- 130-



violations to the court or parole board. He has the duty to

mai ntain close contact with and supervision of the probationer/
parolee in the interests of rehabilitation and protection of the
public.? W found no cases in which liability arose from an
officer's failure to report a violation and a subsequent crime or
tort commtted by a client. However, see the discussion of Semnler
V. Psychiatric Institute in the preceding chapter for a case in
which lTiability attached when a change in treatnent status was not
conmuni cat ed.

For a discussion of violations as an aspect of revocation
see Chapter X I, infra.

COLLECTI ONS - RESTI TUTI ON

A probation officer generally cannot assess the anount of
restitution. If an anount is not specified in the order of
probation, none may be collected.” The court nust provide the
probationer with a specific anbunt to be paid as restitution. It
is inpagper to delegate that authority to the probation super-

Vi sor. The basic premse here is that the inposition of
restitution, as with any other part of a sentence, is by statutory
authority granted to the court and therefore the court nust
determine the anount.® The inposition of probation conditions is
the duty of the court and cannot be del egat ed. Again, the only
exception is if otherwise specifically provided for by |aw *

Once restitution has been ordered, it becomes the responsi-
bility of the probation officer or the departnent, depending upon
organi zational structure, to handle and disburse funds received

from the probationer in a proper manner. The order of the court
will include the party to whom restitution is due, as well as the
anount. Wiile in sonme cases the order may state something |ess

than a specific nane, such as a conpany, it is the duty of the
officer to pay out the funds to the proper party.

No personal responsibility accrues unless the officer is
given the duty of disbursing the funds. In nost cases, a separate
office is maintained to handl e paynents by the probationer and
di sbursenents, in which case the departnent, not the individua
officer, 1is responsible. If the officer is responsible, he nay be
held liable for inproper disbursenent. No funds may be disbursed
to anyone other than the party nanmed in the order of the court.
Thus, an officer was held liable for having _aid restitution noney
to a relative of a court-ordered recipient. 47 In this situation,
restitution was to be paid through the probation office, but the
supervising officer ordered the office to pay funds to the
recipient's sister with whom the recipient was |iving. The
officer was found by the court to be exercising action outside the
duties of his office.

If restitution is being paid directly by the probationer, the

officer may be responsible for assuring paynent, but only insofar
as his supervision duties allow himto know the facts. Ther ef or e,
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if the officer is not aware of the failure of the probationer to
make paynments after exercising proper diligence, he will not be

l'i abl e. If he is aware, there is a duty to report the matter to
the court as a violation of conditions, at which point there wl
be no liability on the part of the of ficer.”®

While the inposition of a fine or restitution by the court as
a condition of probation is obviously constitutional, the U S.
Suprenme Court has recently held in Bearden v. Georgi a* that a
judge cannot properly revoke a defendant's probation for failure
to pay a fine and nmake restitution -- in the absence of evidence
and finding that the probationer was sonehow responsible for the
failure, or that alternative fornms of punishnent were inadequate
to neet the state's interest in punishnent and deterrence. Simply
stated, if a probationer/parolee cannot pay a fine or restitution
because he is indigent, his probation/parole cannot be revoked
unl ess alternative forns of punishnment are inadequate. On the
other hand, if the probationer/parolee has the financial capacity
to pay, but refuses to pay, revocation is valid

GENERAL SUPERVI SCRY LI ABILITY

A 1984 case, Acevedo by Acevedo v. Pinma City Adult
Probation, >° explored supervisory liability in the context of
possible immnity. The court noted that the primary reason for
judicial inmmnity fromcivil actions was to assure that judges
woul d exercise their function with independence and w thout fear
of consequence. VWile the doctrine is not limted to judges, it
may not be extended to probation officers in its entirety:

...[NJot all activities of a probation officer in
supervising a probationer are entitled to imunity.

Much of the work of a probation officer is admnistrative
and supervi sory. Such activities are not part of the
judicial functon; they are adm nistrative in char-

acter.

A probation officer nmay not assert immunity unless
the officer is acting pursuant to or in aid of the

directions of the court. In the instant case, evidence
i ndi cated probation officers acted contra court direc-
tive. . . . Sentencing court specifically prohibited the

probationer from having any contact with mnors. Any
possible claim to immunity ceased when officers ignored
the specific direction of the court.

SHOULD THE PROBATI ON OFFI CER HAVE G VEN PROBATI ONER
THE M RANDA WARNI NGS VWHEN ASKI NG QUESTI ONS?

The case of Mnnesota v. Mirphy, decided by the U S. Suprene
Court in 1984 and discussed nore extensively in Chapter Xl on
Revocation, answers nost of the concerns on this issue. The
effect of the Miurphy decision may be summarized as foll ows:
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SHOULD THE M RANDA WARNI NGS BE G VEN BY THE PROBATI ON
CFFICER |F THE EVIDENCE OBTAINED IS TO BE ADM SSI BLE?

Revocati on Tri al

Not in custody No No, unless
pr obati oner
asserts right

I n custody Depends upon Yes
state | aw

The crucial question then is: \Wen is a probationer in the
custody of a probation officer? This was not answered sati s-

factorily in Mirphy. Al the Court said was: "It is clear that
respondent was not 'in custody' for purposes of receiving Mranda

protection since there was no fornmal arrest or restraint on
freedom of novenent of the degree associated with fornmal arrest.”
It is therefore clear that a probationer who is under arrest is in
custody, but what about other instances? From a study of court
cases, the rule appears to be: If after the interrogation, the
officer intends to let the probationer |eave, then the probationer
is not in custody. Conversely, if the officer during the
interrogation had no intentions of allowing the probationer to

| eave after the interrogation (either because of prior information
of the probationer's activities or because of answers during the
interrogation that convince the officer that the probationer
should be placed under custody), then the probationer is under
custody and therefore the rules as sumari zed above apply.

What about cases where initially an officer did not intend to
pl ace the probationer in custody, but as the interview devel ops
the officer feels that the probationer, because of incrimnating
response, should now be placed in custody? In these cases, the
probationer is considered to be in custody at that point in tine
when the officer decided that the probationer should not be
all owed to |eave. At that stage, the Mranda warnings nust be
given if answers obtained are to be used during a subseguent
crimnal trial. Qobviously, that determination is subjective.

There is a distinction therefore between supervisory
interrogation (where the Mranda warnings need not be given) and
custodial interrogation (where the Mranda warnings nust be given
if the evidence is to be used in a crimnal trial, or in a
revocation proceeding, if state |law so provides). The NMrEhy case
i nvol ved a probationer, but there are reasons to believe that the
principles should apply to parole cases as well.
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SUMVARY

This chapter deals with the issue of disclosure of a client's
record, and also considers liability for inproper supervision. In
the area of searches, the constitutional issues are unsettled and
great variation exists between jurisdictions. In the area of

violations, the lawis clear: the officer has a responsibility to
informthe court, but considering the pragmatic need for

di scretion on this point, it was not surprising to find no
decisions in this area. Monetary collections should be carefully
handl ed by the field officer. Cenerally, an officer nust give the

Mranda warnings if the probationer is in custody and if the
evidence obtained is to be used in a crimnal trial
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CHAPTER Xl |
REVOCATI ON

The release of an offender on probation or parole inplies
that, in the best judgnent of the releasing authority, the
releasee will thereafter respect and abide by the [aw and observe
the conditions of release. Unfortunately, this expectation is not
realized by about one fourth of the parolees and one sixth of the
probati oners. Consequently, situations are frequently encountered
that warrant consideration of revocation of probation or parole.
Al field officers need an awareness of the basic |egal principles
that govern revocation, as well as their agencies' detailed
pr ocedur es.

The controlling judicial decision in this area is Mrrissey
v. Brewer,' a 1972 Supreme Court case. The followi ng year, the
Court said it did not perceive a difference between parole and
probation revocations as far as the requirenents of due process
are concerned:;® hence, the follow ng discussion of Morrissey
applies to both systens.

MORRI SSEY V. BREWER

The Factual Setting

Morrissey was convicted of passing a bad check in lowa in
1967. Upon a plea of guilty, he was sentenced to seven years in

prison. He was paroled in June 1968. Seven nonths later, at the
direction of his parole officer, he was arrested in his hometown
as a parole violator and held in a local jail. A week later,

after review of the officer's witten report, the lowa Board of
Parol e revoked Morrissey's parole, and he was returned to prison
Morrissey received no hearing prior to revocation

Morrissey allegedly had violated the conditions of his parole
by buying a car under an assuned nane and operating it wthout the
perm ssion of his parole officer. He also gave a false address to
the police and an insurance conpany after a mnor traffic
acci dent . Additionally, Morrissey obtained credit under an
assurmed nane and failed to report his residence to his parole
of ficer. According to the parole officer's report, Morrissey
admtted certain of these technical violations of parole
regul ati ons.

After his parole was revoked, Morrissey exhausted his state
remedies and filed a habeas corpus petition in federal district
court. He charged it was a denial of due process to revoke his
parole without a hearing. The district court and the Eighth
Crcuit Court of Appeals both denied the petition and the Suprene
Court granted certiorari. It reversed
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The Reasoning of the Court

The Court began by observing that parole has becone an
integral part of the correctional system and that it serves a
nunber of useful purposes. The Court said it is inplicit in the
system that the parolee is entitled to retain his liberty as |ong
as he substantially abides by the conditions of parole. The Court
identified the conponents of the revocation process as, first, a
whol Iy retrospective factual inquiry concerning whether parole
terns were violated. Only when it is found that a violation has
occurred is it necessary to decide whether to respond by
revocati on or another neans.

Turning to a legal analysis of the case, the Court observed
that revocation is not part of a crimnal prosecution and “thus
the full panoply of rights due a defendant in such a proceeding
does not apply to parole revocation."® Revocation is the
deprivation of conditional I|iberty, not the absolute l|iberty of
the ordinary citizen. The Court then exam ned the nature of this
l[imted liberty to determine whether it is within the anbit of the
fourteenth anendnent. It is.

W see, therefore, that the liberty of the parol ee,

al though indetermnate, includes many of the core val ues
of unqualified liberty and its termnation inflicts a
"grievous loss" on the parolee and often on others. It
is hardly useful any longer to try to deal with this
problemin ternms of whether the parolee's liberty is a

“right" or a "privilege." By whatever nane, the liberty
is valuable and nust be seen as within the protection of
the fourteenth anendnent. Its termnation calls for sone

orderly process, however i nformal . *

Finally, the court assessed the governnmental interest and
found that it, too, would be served by an informal hearing process
designed to develop the facts concerning the alleged violation and
the equities involved in the sanction of revocation

The Hol ding of the Court

After thus concluding that sone process was due, the Court
turned its attention to deciding what procedures were required.
The Court held that two hearings should be conduct ed.

Prelimnary Hearing. A prelimnary hearing is necessary, the
Court said, because there will often be a substantial delay
between the arrest of a parolee and the date of the revocation

hearing; there may also be a substantial distance between the
pl ace of arrest and the final hearing.

.o [s]ome mnimal inquiry should be conducted at or
reasonably near the place of the alleged parole violation
or arrest and as pronptly as convenient after arrest
while information is fresh and sources are avail abl e.

Such an inquiry should be seen as in the nature of a
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"prelimnary hearing”" to determ ne whether there is
probabl e cause or reasonable ground to believe that the
arrested parolee has commtted acts that would constitute
a violation of parole conditions.”

The Court specified that the hearing officer at this inquiry
shoul d be soneone who is not involved in the case (not necessarily
a judicial officer), and that the parolee should be given notice
of the hearing and of its purpose. On the request of the parol ee,
persons who have given adverse information on which parole
violation is based are to be nade available for questioning in the
parol ee's presence. However, confrontation and cross-exam nation
can be denied if the hearing officer decides that the i nformant
woul d be placed at risk if identified. Based upon the information
presented (which he nust summarize for the record), the hearing

of ficer should determine if there is reason to warrant the

parol ee's continued detention. The hearing officer nust state the
reasons for his decision and the evidence relied on. The Court
stated that the process could be informnal

Revocati on Hearing. At the request of the parolee, the Court

said, there nust be a second hearing to lead to a fina

determ nation of any contested relevant facts and consideration of
whet her the facts warrant revocation

In reference to the revocation hearing, the Court stated:

The parol ee nust have an opportunity to be heard and to
show, if he can, that he did not violate the conditions,
or, if he did, that circunmstances in mtigation suggest
the violation does not warrant revocation. The
revocation hearing nust be tendered within a reasonable
time after the parolee is taken into custody. A | apse of
two nonths, as the State suggests occurs in sone cases,
woul d not appear to be unr easonabl e. °

The Court went on to specify procedures to be observed in the
revocation hearing. They include:

(a) witten notice of the clained violation of parole,

(b) disclosure to the parolee of evidence against him

(c) opportunity to be heard in person and to present
wi t nesses and docunentary evidence,

(d) the right to confront and cross-exam ne adverse W tnesses
(unless the hearing officer specifically finds good cause
for not allow ng confrontation),

(e) a "neutral and detached" hearing body such as a
traditional parole board, nenbers of which need not be
judicial officers or |awers,

(f) a witten statenent by the fact finders as to the
evidence relied on and reasons for revoking parole.’

The Court reserved the question whether the parolee could

have the assistance of retained counsel, or appointed counsel if
he is indigent. When this issue was reached in Gagnhon v.
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Scar eIIi,8 the Court held that decisions would have to be nade on
a case-by-case basis, with consideration given to the presence or
absence of contested facts, any possibly mtigating circunstances
to be considered in opposition to revocation, and the apparent
ability of the probationer or parolee to present his case effec-
tively. Gagnon v. Scarpelli also held that the above rights given
to parolees nust also be given to probationers in probation
revocati on proceedings.

JUDI CI AL GLGSS

Al t hough Mrrissey was unusually detailed, the facts of the
case did not present the infinite variety of situations encoun-
tered in day-to-day adm nistration of the probation and parole
syst ens. In the decade since Mrrissey was decided, there has
been considerable litigation to hone i1ts rules and define their
par anet ers. This section presents the judicial gloss that has
devel oped in a nunber of significant areas. Legi sl atures and
adm ni strative agencies have also sought to particularize the
Morrissey rules for individual systems, but these refinenents
are not considered here.

Prelimnary Hearing |ssues

Locat i on. The only tinme a problem appears to arise here is when
violations have occurred in different geographical jurisdictions.
An Eighth Grcuit Court of Appeals deci si on® appears to state the
general rule. The "arrest" referred to by the Suprenme Court in
Morrissey refers to the probation or parole violation arrest.
Hence, the requirenent that the prelimnary hearing be held "near"
the place of arrest was not violated when a Nebraska probationer
received a Nebraska hearing to consider alleged probation
violations that occurred in Okl ahoma.

Pr onpt ness. The jurisdictions vary considerably on this point.

At one end, New York typifies a point of view that the deter-

m nati on of what constitutes a "reasonably pronpt inquiry"” nust be
made on a case-by-case basis.’™ California case |aw suggests the
outside limt of pronptness is four nonths, after which charges
will be struck.'" This seens reasonabl e, per haps generous,

because the period doesn't begin when cause to consider revocation
is discovered: it only starts when the probationer or parolee is
sunmoned or arrested.

Anot her perspective is typified by Arizona |aw, where the
l[imts of pronptness are not less than 7 nor nore than 20 days
after service of summons or warrant, unless the probationer
requests ot herwise.

Some courts have held that it is possible to dispense wth
the prelimnary hearing and retain the necessary due process. The
Suprene Court held this to be the case in a 1976 decision
concerning a parolee who had been convicted of a new of fense. The
conviction conclusively establishes the necessary probable cause
in such situations. Also, if the formal revocation hearing is
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held within a reasonable tine after the alleged violation, a
single revocation hearing nmay be sufficient. This view IS typi -
fied by Mchigan and appears to be the preferred trend.™ The
constitutionality of this procedure was challenged in_a Texas
case, which went to the United States Supreme Court.'® The Court,
homeveh di sm ssed the appeal wthout authoritatively settling
this issue.

Form of Noti ce. The general rule is typified by an Eighth Grcuit
ruling that requires witten notice only with respect tg the fina
hearing and not with respect to a prelimnary hearing.

| mpartial Hearing Oficer. The person conducting the hearing need
not be a judicial officer or an attorney. He nust only be inpar-
tial and detached, which appears to exclude only the parole
officer who initiated the arrest. A different parole officer may
conduct the hearing."

Revocati on Hearing |ssues

Noti ce of Heari ng. Morrissey requires that "witten notice of the
claimed violation of parole” be given. The states have shown
considerable variation in determning the n1ninallg acceptabl e

form of notice. Most states have demanded reasonably conplete
notice to conply with standards of fairness. However, since
Mrrissey did not delineate any definite standards, states have
been left to their own devices. For exanple, North Dakota found
adequate a notice that did not mention the tinme and place of the
hearing.*' It is the majority rule that when notice is not given

because the parol ee makes hinself unavailable, his failure to
receive it does not violate his constitutional rights.™ Al though
it is not always necessary that the parolee receive the notice,
the nmere affidavit of a hearing officer that he had directed that
a violation report be sent to a probationer was not enough. ?°
Presumably, the failure to receive notice nust be through the
fault of the parol ee.

Di scl osure of Evidence. The Morrissey requirenment of disclosure
of the evidence against the parolee at the revocation hearing may
be net by a nunber of nethods. In sone jurisdictions nere verbal
notice has sufficed, although witten notice is generally prefer-
abl e. Most jurisdictions allow the parolee access to pertinent
official records and materials.? However, as long as the parolee
is advised in sone manner of the evidence against him the parole
officer need not reveal his report or notes to the parolee. A
federal district court in New York upheld denial of a parolee's
access to his parole officer's chronological entries of conver-
sations with the parolee. ®

Confrontati on and Cross-Exanm nati on. In Morrissey, the Suprene
Court said that at a revocation hearing a parolee should have the
right to confront and cross-exam ne adverse w tnesses, unless the
hearing officer excuses confrontation for good cause. The Court
al so said that the revocation hearing was not the sane as a
crimnal trial and, as a result, the process should be flexible
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enough to permt consideration of material, such as letters,
affidavits, etc., that would not be allowable in a trial. These
statements by the Court are somewhat contradictory because the
reason that such nmaterials are usually excluded (when offered to
prove a nmaterial fact) is that their consideration wuld deprive a
defendant of his right of confrontation and cross-exam nation

What have the courts said on this issue?

Hear say Admi ssibility. Whet her an officer nmay present hearsay
testinony at a revocation proceeding has received varied treat-

ment . 4I-Iearsay has been held admissible in Florida® and New
Yor k. ? In nost other states, hearsay has been construed to
violate the due process requirenents of Morrissey. Al states

have since enacted statutes conmpelling the confrontation and

cross-exam nation of wtnesses unless good cause is shown for not
. . 25

allowing it.

In practice, exclusion of hearsay evidence neans that an
officer's testinmony that he has been informed of a violation of

parol e conditions, standing alone, wll not be sufficient for
revocation. In nost cases, the person who witnessed the viola-
tion will be required to testify. I n Col orado, revocation was not

all oned based on a probation officer's testinony that the
defendant had stolen 40 dollars from his enployer because it was
hearsay unsupported by evidence.”® Due process was viol ated
because there was no confrontation and cross-exam nation of the

enpl oyer by the defendant. In Pennsylvania, testinony of a
probation officer of what he was told by a hospital staff nenber
was hearsay and not sufficient to revoke probation. Good cause

was not shown for denying confrontation and cross- exami nation. '
There is sonme support for the proposition that an officer mnust be
sufficiently famliar with the facts of the defendant's case to
testify. Even though hearsay is permtted in revocation
proceedings in Florida, probation revocation based solely on the
testinony of an officer who took the case after the violations
occurred was not allowed.”® In a simlar vein, the testinony of a
probation officer was not allowed at a crimnal trial for armed
robbery because the officer was not an intinmate acquai ntance of

t he defendant and he had not seen the probationer for seven

mont hs. 2°  This could be construed in the parole revocation
setting to nmean that rempbteness in tinme of contact with a parolee
may have sone bearing on the validity of an officer's testinony,
especially testinony governing any general propensity on the part
of the parolee to engage in particular fornms of behavior.

The rule forbidding revocation on the basis of hearsay
evi dence cannot be avoided sinply because the officer presents the
evidence in a witten report, rather than in verbal testinony at
the hearing. An Cklahoma court stated, covering a hearsay
statenent, that the fact that the probation officer had witten
the statenent into his report did not nake the statenent
adm ssi bl e under the "business records" exception to the hearsay
rule.*® Louisiana applied this sane reasoning in a case in which
a probation officer stated in his report that the defendant's
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parents had information that the defendant was sniffing glue.*
The requirenent of confrontation and cross-exam nation of wt-
nesses cannot be avoided by nmeans of an affidavit for the sane
reasons. In Pennsylvania, an affidavit by a police officer that
t he defendant possessed narcotics was not sufficient for
revocation. *

The majority of courts apparently require fairly strict
conpliance with the Mrrissey requirenents of confrontation and
cross-exam nation of wtnesses, so information contained in the
officer's report will usually need to be corroborated by extrinsic
evi dence or testinony.

OTHER | SSUES

For some issues Morrissey offers little assistance. For
instance, mnust revocation be limted to violation of explicit
conditions? Wuld not any illegal act violate the spirit of
probation or parole statutes? Is, in the case of an arrest, the
evidence of an illegal act conclusive? |s conviction a required
pre-requisite to a finding that an illegal act occurred?

Al though Morrissey was extensive and detailed enough to
provi de gui dance on many issues, answers in other areas were not
suggested directly. How nuch proof, for exanple, is needed to
support the decision to revoke? The response of the courts to a
nunber of these supplenental questions is presented in this
section.

St andard of Proof

The standard of proof requrred to support revocation wll
have an effect upon an officer's decision to submt the case to
the authority entrusted with making the revocation decision
Wiere an officer is conducting the revocation hearing, a know -
edge of the standard of proof required for revocation in that
jurisdiction is essential. There is wide latitude anong the
states in determning the proper standard, and any formulation of
a general rule would be of little help. For ex yp Ceorgi a
requires only "slight evidence" for revocation, wher eas Gkl ahorma
requires that the decision be supported by a preponderance of
evi dence that could have been deened nore probably true than
not.*" Parole officers in each jurisdiction should consult |ega
counsel or departnmental standards to determne the standard of
proof required to revoke parole.

Nature of Proof Required

Il'linois has held that once a defendant has admitted the
grounds for violation of probatiog, the adm ssion elimnates the
necessity of proof by the state, Loui si ana, on the other hand,
has held revocation inproper where the only evrdence relied upon
was the probationer's uncounseled guilty plea. *  FHorida has held
that sone overt act is required to revoke parole. The nere
statenent of the parolee that he intended to violate his parole
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conditions was insufficient for revocation.® Often the t esti nony
of the officer in charge of a probationer or parolee is crucial at
a revocation proceeding. \Wether the testinony of an officer --
unsupported by other evidence -- is sufficient to revoke parole
varies in different states. In Texas, it was held that revocation
cannot be based nerely on the conclusionary statenent of a proba-
tion officer that the probationer failed to report at |east once a
nmonth as directed.® Okl ahoma did not permt revocation based
solely on an officer's testinony, wthout sSupporting evidence,

that the defendant had noved to Mssouri.® North Carolina
reached the opposite result, holding that the uncontradicted

testinmony of a probation officer -- that the defendant had been
fired from his job and had not nade paynent tomaug hi s probation
costs -- was sufficient to support a revocation. Simlarly, in

Ceorgia (where only "slight evidence" is needed) probation revo-
cation was upheld based solely on the testinony of an arresting
officer that in his opinion the probationer was driving while

i ntoxi cated. ™ (Even laynen usually are allowed to give an

opi nion on drunkeness.) It seens probable that simlar reasoning
woul d be applied to a parole officer in Ceorgia.

Courts probably will insist on detail in appropriate cases,
rather than accept an officer's conclusions about an event. In an
Oregon case, a probation officer was required at a revocation
hearing to testify to the precise relationship of the probationer
with the four-year-old daughter of the woman with whom the
probationer was living. A probation condition prohibited the
probationer from associating with young girls. The court was
unwilling to equate living in the sanme household wth the
proscri bed "association"; the court wanted to draw its own
conclusion fromthe facts observed by or known to the officer

As the above cases denonstrate, there is no clear genera
rule on whether a parole officer's testinony unsupported by other
evidence will be sufficient to revoke parole. Rut it nust be
noted that uncorroborated testinony concerning an observed event
is adm ssible.

Probation/parole officers should also recognize that
testinmony that m ght be objectionable for one purpose nay be
recei ved for another. On the issue of whether a probationer or
parol ee had a particular history of arrests, or had witten
certain bad checks, the officer mght not be a qualified wtness.
A certified copy of a police record or the testinony of a bank
officer mght be deened necessary to prove such matters. A
di fferent case, however, is that of the offender who places his
character or credibility in issue by direct testinony that there
were no prior arrests or no other bad checks. Such testinony
m ght open the door and allow the officer to relate facts within
his know edge that suggest that the offender should not be
believed, although the testinony could not prove the specifics of
the prior history. The justification for this limted use is that
nore kinds of evidence may be relevant to an attenpt to inpeach a
W tness than to the proof of specific facts.
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A West Virginia case illustrates the point.43 The def endant
had been charged as an accessory to nurder. He took the stand in
his own defense and, in the course of seeking to establish his
good character, acknow edged that he had been previously convicted
in Chio, but clained that he had observed the conditions of his
par ol e. The defendant violated a non-association parole condi-
tion. OQbservance of parole conditions was clearly collateral to
the nurder prosecution; hence, the rules of evidence normally
woul d bar the testinony because inpeachnment is not permtted on a
collateral matter. The court held, however, that the testinony
could be received for the limted purpose of suggesting that the
defendant did not always tell the truth: hence, his version of the
facts in the nurder case mght not be credible.

Limtations on Testinony

The cases do not tell the precise limts on the rel evance of
the testinony or other evidence that may be offered to support
revocation. One New York case,* however, shows that there are
limts. In that case, after the revocation hearing but before any
deci sion was announced, an officer discovered that the parol ee had
witten nore bad checks than were considered at the hearing; he
brought this information to the attention of the hearing officer
In a summary opinion, which did not explain the court's reasoning,
this was held to be inproper and a new hearing before a different
exam ner was order ed. A nunber of Morrissey rights arguably were
interfered wth. There was no witten notice about these addi-
tional "charges," and the parolee had no opportunity to refute or
expl ain them Moreover, the additional information m ght have
been viewed as tending to bias the hearing exam ner

The Exclusionary Rule

The exclusionary rule keeps relevant and material evidence

from being considered in a crimnal trial. It is not technically
a rule of evidence such as those adopted to pronote efficiency and
further the search for truth. Rat her, the exclusionary rule is a

device that courts have fashioned (1) to deter unlawful police
conduct by denying the governnent the benefit of evidence obtained
in violation of an individual's rights, and (2) to preserve the
integrity of the judicial system \Wile once of broad scope, in
recent years the applicability of the exclusionary rule has been
narrowed by the Suprene Court; this process is continuing. As a
result of this retrenchnent, sone use of "illegal" evidence is
permitted in crimnal trials (e.g., for inpeachnent purposes) and
in collateral proceedings (e.g., before a grand jury).

At the present tine, a defendant can prevent, by tinely
obj ection, the governnent's use of two types of evidence to prove
the case in chief in a crimnal trial: (1) that which was
directly obtained in violation of the defendant's fourth, fifth
and sixth anendnent rights, and (2) other evidence derived there-
from (fruit of the poisonous tree).
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The exclusionary rule is of concern to probation/parole
officers for several reasons. First, in sonme jurisdictions the
rule has been held applicable to revocation proceedi ngs. Pro-
bation officers may also have to consider the rule in connection
with preparation of pre-sentence reports in cases where sone
evi dence has been suppressed. Finally, field officers nmay becone,
in the course of their duties, the first governnent agents wth
the opportunity to secure evidence of a crine. By acting properly
at that point, they can contribute to a successful |aw enforcenent
effort. Conversely, msconduct could ultimately cause an
objectively guilty person to escape proper sanction

At the federal level, the courts of appeals are split on the
applicability of the exclusionary rule to revocation proceedi ngs.
Most of the courts that have considered the issue allow the use of
evi dence collected by the police that is subject to suppression at
a trial.”™ (Two of these courts, however, exclude the evidence in
cases of police harassnent.*® One does not permt the_use of
evidence if police knew the person was a probationer.46 These
hol di ngs appear consistent with the balancing test the Suprene
Court seens to apply in deciding exclusionary rule cases. That
test essentially approves suppression only when the possible
deterrent effect of applying the rule outweighs the social cost of
preventing the consideration of probative evidence. Nevert hel ess,
the Fourth Grcuit applies the exclusionary rule, the expected
result in light of that Crcuit's holdings concerning the role of
the fourth amendnent strictures on searches of probationers and
par ol ees. *°

State cases reflect the same uncertainty over how to prop-
erly balance individual and societal interests. In a few states,
full fourth amendnent protection is provided, and the exclusion-
ary rule has been applied to parole revocation proceedings.49 Thi s

may be the majority rule. In New York, statenments follow ng an
illegal search have been excluded because of the cau%gl connection
between the illegal search and subsequent adm ssion.

The majority rule is probably that a |aw enforcenent officer
must denonstrate that probable cause existed before the fruits of
a warrantless search can be adnitted.® The standards for
searches by or under the direction of a parole officer may be |ess
stringent. The standard enunciated by the Ninth Grcuit is that a
parole officer need not have probable cause to conduct a search
as with an arrest, but nust have a reasonable basis to believe
that a violation of the |aw has occurred, rathgr than sinply a
suspicion, before a search can be under t aken. > Parol e officers
general |y have no authority to issue search warrants.> Sone
states have held that evidence seized under an invalid warrant
(meani ng wi thout probable cause for the search) can be used,
neverthel ess, in revocation proceedings.> Illinois has
suggested that the exclusionary rule does not apply to revocation
proceedi ngs except in cases of police harrassnent, which can be
denmonstrated by a showing that the police knew of the offender's
probationary status.”
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The wi de range of opinions on the applicability of the rule
necessitates that readers seek |ocal guidance.

RECENT SUPREME COURT DECI SI ONS

Three recent Suprenme Court rulings have addressed issues
related to probation revocation. In 1983, the Court decided
Rearden v. Georgia>® (whether an indigent's probation can be
revoked for failure to pay a fine and make restitution%; in 1984,
the Court handed down a ruling in_Mnnesota v. Mirphy” (involving
the admissibility of evidence obtained from the probationer
wi thout the Mranda warnings); and in 1985, the Court decided
Bl ack v. Romano> (whether due process requires courts to consider
alternatives to probation prior to revocation). These significant
cases invite further details.

Equal Protection and Revocation: Bearden v. GCeorgia

In Bearden, the petitioner pleaded guilty in a Ceorgia tria
court to burglary and theft by receiving stolen property. The
court did not enter a judgnent of guilt: instead, in accordance
with Georgia law, the court sentenced the petitioner to probation
on condition that he pay a $500 fine and $250 in restitution, wth
$100 payabl e that day, $100 the next day, and the $550 bal ance
wi thin four nonths. The probationer borrowed noney and paid the
first $200, but a nonth later he was laid off from work, and
despite repeated effort, was unable to find other work. Shortly
bef ore the $550 bal ance becane due, he notified the probation
office that his paynent was going to be late. Thereafter, the
State filed a petition to revoke probation because the probationer
had not paid the bal ance. The trial court, after a hearing
revoked probation, entered a conviction, and sentenced the
probationer to prison. The record of the hearing disclosed that
the probationer had been unable to find enpl oynment and had no
assets or incone.

On appeal, the United States Supreme Court held that a
sentencing court cannot properly revoke a defendant's probation
for failure to pay a fine and nmake restitution, absent evidence
and findings that he was sonehow responsible for the failure or
that alternative fornms of punishnent were inadequate to neet the
State's interest in punishnment and deterrence. Said the Court:

Over a quarter-century ago, Justice Black declared that
"there can be no equal justice where the kind of trial a man
gets depends on the anobunt of noney he has. . . ." There is
no doubt that the State has treated the petitioner differ-
ently froma person who did not fail to pay the inposed fine
and therefore did not violate probation. To determ ne
whether this differential treatnent violates the Equa
Protection O ause, one mnust determ ne whether and under what
circunstances, a defendant's indigent status may be

considered in the decision whether to revoke probation. >
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The Bearden decision is consistent with Wllians v.
Illinois,® decided in 1970, where the Court said that a State
cannot subject a certain class of convicted defendants to a period
of inprisonnment beyond the statutory naxi num solely because they
are too poor to pay the fine. In many jurisdictions, however,
indigency is an affirmative defense to a revocation petition for
failure to pay nonetary obligations -- hence avoiding a consti-
tutional challenge simlar to Bearden. The burden of proving
indigency is usually with the probationer. In jurisdictions that
do not provide for indigency as a bar to revocation, the Bearden
case becones inportant as a defense to incarceration. It iIs
evident from Bearden, however, that a distinction nust be nade
between failure to pay because of indigency, thus foreclosing
revocation, and refusal to pay, where revocation or a possible
contenpt proceeding is a valid option for the court to take.

Interrogati ons and M randa: Prior to Mnnesota v. Mirphy

When the evidence a defendant seeks to exclude from a
crimnal trial is his own statenent, the outconme is governed by
Mranda v. Arizona® and its progeny. That case hol ds, basically,
that any statenment nade during custodial interrogation conducted
in violation of the Mranda rules is inadm ssible. M r anda
requires that the follow ng warnings be given:

° The suspect has a right to remain silent.

° Any statenment made nmay be used against the suspect in
court.

® The suspect has a right to the presence of an attorney
before and during any questioning.

° If the suspect cannot afford to hire an attorney, one
will be provided by the state.

° Interrogation will be termnated any tinme the suspect
desires.

The M randa decision squarely affects only the adm ssibility
of evidence at trial. It does not directly apply to probation or
parol e revocation, but circunstances frequently arise where the
i nvestigation indicates the occurrence of a new offense. When
this occurs, the officer nmust be careful not to cross the |ine
bet ween supervision -- his proper role -- and the |aw enforcenent
function of obtaining information concerning the new act. If the
line is crossed, and perhaps even if it is approached closely,

M randa warni ngs should be given.

In cases of doubt, the probation/parole officer mght well
ask hinmself whether the circunstances anpunt to custodial inter-

rogati on. An affirmative answer will indicate that the officer is
involved in an investigation of some act or circunstance that
m ght be construed as being of an independent nature -- that is,
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separate from the supervision function. The courts consider

whet her the suspect was "deprived of freedom of action in any
significant way" in determning if questioning is custodial in
nat ur e. The defendant need not have been in actual custody. The
suspect need only have held a reasonable belief that he was
deprived of freedom in any significant way. The nost comonly
considered factors are:

° Nature of the questions.

) Status of the suspect.

° Time and place of questioning.

® Nature of the interrogation

® Progress of the investigation at the tine of the

i nterrogation.

It could be argued that a parolee is always in custody:

however, the Supreme Court has ruled against this view I'n an
Oregon case, a parolee was asked by his parole officer to neet to
di scuss a burglary. They met at a police station as a convenient

pl ace and the suspect confessed. The Court held this was not a
custodial interrogation, as he was in fact free to |eave

If the parolee is in custody on a new charge, the officer is
required to give the Mranda warnings.® Wiat actually consti-
tutes custodial interrogation is determ ned on a case-by-case
basis, and jurisdictions vary considerably as to what is construed
as custodi al . A Kansas case held that when a parole officer went
with the police to the parolee's honme, took the parolee to the
parole office, and questioned himthere, the interrogation was
custodi al .® The court suggested that any questioning by the
parole officer related to a new offense requires Mranda

war ni ngs. However, the Oregon case referred to above hol ds
ot herwi se.

Courts have held the followng not to be custodial
interrogations, obviating the need for Mranda warnings

1. Where questioning by a parole officer occurred during a
ride to the parole office and at the office, but the
i nvestigation had not yet becone accusatorial. Once
the parole officer has probable cause to make an
arrest, Mranda must be given effect.®

2. Wiere a parolee was confined at a state hospital and
confessed to a crinme on his own initiative. The court
mentioned as significant the facts that the parolee was
not handcuffed, was free to |eave the interview ng

area, andeghird parties were present in the interview
ing area.
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3. In a New York case, although the probationer was not
free to leave the interviewing room Mranda was not
applied, as the coerciveness involved did not exceed
that inherent in the probation or parole relationshinp.
(Oten the client has agreed to answer questions as
part of the release agreenent.) The liberality of this
view stands in contrast to the stricter view of the
Kansas authority.®’

Interrogations and Mranda: The Effect of Mnnesota v. Mirphy

In 1954, the U S. Suprene Court decided M nnesota V.
I\/Urphy,68 whi ch gives sonme answers as to whether or not evidence
obtained by a probation officer nmay be admissible in evidence in
t he absence of the M randa warnings. In that case, Mirphy pleaded
guilty to a sex-related charge and was given a suspended sentence
and placed on probation. The ternms of probation required himto
participate in a treatnment program for sexual offenders, to report
to his probation officer periodically, and to be truthful with the
officer "in all matters.” During the course of a nmeeting with his
probation officer, who had previously received information from a
treatnent counsel or that the respondent had admtted to a 1974
rape and nurder, the respondent, upon questioning, admtted that
he had commtted the rape and nurder. After being indicted for
first-degree nmurder, the respondent sought to suppress the
confession made to the probation officer on the ground that it was
obtained in violation of the fifth and fourteenth anendments. The
case went to the U S. Suprene Court. The Court held that the
fifth and fourteenth amendnents did not prohibit the introduction
into evidence of the respondent's adm ssions to the probation
officer in the subsequent nurder prosecution. In general, the
obligation to appear before his probation officer and answer
guestions truthfully did not in itself convert an otherw se
voluntary statenent into a conpelled one. A witness confronted
with questions that the governnent should reasonably expect to
elicit incrimnating evidence ordinarily nust assert the fifth
anendrment privilege rather than answer if he desires not to
incrimnate hinself. If he chooses to answer rather than assert
the privilege, his choice is considered to be voluntary since he
was free to claimthe privilege.

A nunber of questions arise as a result of NUrghy. For
exanpl e, had the probationer objected to answering the questions
asked by the probation officer, but was forced to do so, would the
evi dence have been admi ssible? The answer appears to be in the
negati ve. Wen is a probationer considered to be in custody such
that the Mranda warnings nust be given if the evidence is to be
used in a crimnal trial? The Court does not answer that in
Mirphy, other than saying that "It is clear that respondent was
not 'In custody' for purposes of receiving Mranda protection
since there was no formal arrest or restraint on freedom of
novenent of the degree associated with formal arrest.” Does

Murphy apply to parole cases? This was not decided by the court,
but there are reasons to believe that it shoul d.
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The effect of the Mrphy decision nay be summarized as
fol | ows:

SHOULD THE M RANDA WARNI NGS BE G VEN BY THE PROBATI ON
OFFI CER | F THE EVI DENCE OBTAINED IS TO BE ADM SSI BLE?

Revocati on Tri al

Not in custody No No unl ess
probati oner
asserts rights

I n custody Depends upon Yes
state | aw

Due Process and Probati on Revocati on: Bl ack v. Romano

In Black v. Romano,®® decided on May 20, 1985, the Suprene
Court addressed the issue of whether provision of the Constitution
requires a judge to consider alternatives to incarceration before
revoki ng probati on. In that case, a certain N cholas Romano
pl eaded guilty in a Mssouri state court to several controlled
substance of fenses, was placed on probation and given suspended
prison sentences. Two nonths later, he was arrested for and
subsequently charged with |eaving the scene of an autonobile
accident, a felony under Mssouri law. After a hearing, the judge
who had sentenced the respondent revoked his probation and ordered
the execution of the previously inposed sentences. Romano filed a
habeas corpus petition in Federal District Court alleging that the
state judge had violated due process requirenents by revoking
probation w thout considering alternatives to incarceration. The
District Court agreed and ordered Romano rel eased from custody.
The Court of Appeals affirmed that decision. On appeal, the
Suprenme Court held that the due process clause of the fourteenth
amendnent does not generally require a sentencing court to
indicate that it has considered alternatives to incarceration
bef ore revoki ng probation. The procedures for revocation of
probation, first laid out in Mrrissey v. Brewer and then applied
to probation cases in Gagnon v. Scarpelli, do not include an
express statement by the fact finder that alternatives to incar-
ceration were considered and rejected. The court reiterated that
the procedures specified in Mrrissey adequately protect the
probationer against revocation of probation in a constitutionally
unf ai r manner.

Addressing specific facts in the case, the Court went on to
say that the procedures required by the due process clause were
afforded in this case, even though the state judge did not explain
on the record his consideration and rejection of alternatives to
i ncarceration. The revocation of probation did not violate due
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process sinply because the offense of |eaving the scene of an
accident was unrelated to the offense for which the respondent was
previously convicted or because, after the revocation proceeding,
the charges arising from the autonobile accident were reduced to

t he m sdeneanor of reckless and careless driving. The Ronano case,
therefore, reiterates that Mrrissey is still the yardstick by

whi ch revocation due process challenges are neasured. The Court
has shown unwi | lingness to expand the neaning of due process
beyond that laid out in Mrrissey.

Recent Judicial Findings of Liability

In Hall v. Schaffer™ a district court ruled on a civi
rights action brought by a former probationer against a probation
of ficer. The court found that the defendant, in filing a petition
seeking the arrest of the plaintiff, was performng a
di scretionary function pursuant to her official |aw enforcenent
duties as a probation officer. She was, therefore, entitled to
guasi-judicial inmmunity.

The Fifth Grcuit™ examined a civil rights suit against a
probation officer who m stakenly caused arrest of a plaintiff
probationer due to the erroneous assunption that a person with the
same nane as the plaintiff was, in fact, the plaintiff. The court
found the officer could be subjected to suit only where his
conduct clearly violated an established statutory or
constitutional right or which a reasonable person would have
known. The rationale offered for this standard was a clear need
to vindicate constitutional guarantees w thout danpening the ardor
of public officials and the discharge of their duties.
Specifically, the court ruled:

The officer was not performng an adjudicatory function

and was not entitled to judicially-derived immunity.

The Ninth Grcuit, however, in the sanme year,’® heard a suit
brought by a plaintiff claimng repeated arrests and consequent
nonbai|l parole holds pending investigation of baseless charges of
parol e viol ations. This court found the decision to arrest
directly related to the decision to revoke parole and, therefore,
protected by absolute immnity.

Jones v. Eagleville Hospital and Rehabilitation Center’
suggests other bases for liability. Here suit was brought after a
parol e revocation for refusal to renove a skull cap with religious
significance to the plaintiff. A though the court found no
liability, that decision appears to be the result of Section 1983

l[imting a proper defendant to a "person." Defendant in this case
was the Parole Board and not a "person.”

EXTRADI TION (Interstate Rendition)

In this nobile society, a parolee or probationer often is
wanted by the authorities of one state while he is physically

present in another state. The process for transferring the person
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is known as extradition. The outline of the process is found in
the Constitution.

A person charged in any state with treason, felony, or
other crine, who shall flee from justice, and be found
in another state, shall on demand of the executive
authority of the state from which he fled, be delivered
up, to be renoved to the state having jurisdiction of
t%e crime.

A nunber of questions have arisen over the years concerning
this process, including the circunstances under which extradition
may be refused, the behavior that makes one a fugitive from
justice, and the authority of federal courts to require extradi-
tion. The only issue addressed here, probably the only one in
whi ch probation/parole officers are involved, is the adequacy of
the papers and docunentation on which the extradition demand is
based.

Exactly what docunentary evidence nust be assenbled to sup-
port a governor's request to extradite a suspected violator varies
considerably from state to state. Col orado does not require a
certificate of judgnent, conviction, and the sentence inposed: a
certified record of the defendant's plea, suspended sentence, and
probation is sufficient.” The same logic might be applied to
parole, but it seens likely that at |east a judgnent of conviction
woul d be required. In another Colorado case, it was held that a
judgnment of conviction and a statenment from the governor that the
person violated the terns of his probation were sufficient.”™ New
Hanpshire allowed the court to infer a probable probation viola-
tion even though it was omtted from the extradition papers,
because the conditions of probation included that the defendant
not leave the state without permssion.’®

Probation/parole officers should consult with departnenta
| egal counsel whenever a question involving the necessary
docunentation required for successful extradition arises.

At various times since 1934, multi-state agreenents or
conpacts have been proposed that contain detailed procedures for

moving of fenders from one state to another. These include the
"Agreenment on Detainers" and the "Uniform Rendition of Prisoners
as Wtnesses in Criminal Proceedings Act." Wen these or other

conpacts apply, they may sinplify the process. Readers shoul d
determne from local authorities whether a particular compact is
rel evant, whether the rendering and demanding state are parties to
t he conpact, and what procedures nust be foll owed.

A sinplified version of extradition is provided by the
Interstate Conpact for the supervision of parolees and proba-
tioners when only a sending state and a receiving state are
i nvol ved. Therefore, where the probationer or parolee is found in
a third state and not supervised there under the interstate
conpact, formal extradition is required. Probationers or parol ees
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often, validly, waive extradition procedures and permt informa
r et aki ng.

SUMVARY

This chapter exam nes the area of revocation, focusing on the
| eadi ng case of Morrissey v. Brewer which |lays out clear guide-

lines for revocation. Probation and parole revocations are now
governed by simlar rules because the rules in Mrrissey were
extended by the Court a year later, in Gagnon v. Scarpelli, to

probation revocation cases. Mrrissey mandates a two-stage
process conprised of a prelimnary hearing and a final hearing.
The prelimnary hearing can be dispensed with under certain

ci rcunst ances.

Mrrissey gave rise to a host of |egal issues that were |eft
unaddressed I n that case. Anobng these are: prelimnary hearing
i ssues (including |ocation, pronptness, form of notice, and
inmpartial hearing officer); revocation hearing issues (including
notice of hearing, disclosure of evidence, and confrontation and
cross-exam nation); and hearsay adm ssibility. O her issues
related to revocation which are discussed in this Chapter are:
standard of proof, nature of proof required, limtations on
testi nony, and the exclusionary rule as applied to probation/
par ol e cases.

The application of the Mranda decision is addressed in
accordance with a 1984 Supreme Court decision. \Wether the
M randa warni ngs nmust be given depends on the nature of the

quest 1 oni ng. If it is a custodial interrogation, Mranda does
apply if the evidence is to be used in a subsequent crimna
trial. Its adm ssibility for use in a subsequent probation

revocati on proceeding is determned by state |law or judicial
decisions. Sone states require that the Mranda warnings must be
given for the evidence to be adnmi ssible; others do not. In Bl ack
v. Romano, the court refused to expond the due process guarantees
In Mrrissey, saying that the due process clause does not gener-
ally require a sentencing court to indicate that it has considered
alternatives to incarceration before revoking probation

The Chapter ends with a discussion of the extradition process
and the adequacy of the papers and docunentation on which the
extradition demand is based. The rules vary considerably from
state to state; hence probation/parole officers are advised to
consult their |egal counsel whenever questions concerning
extradition docunentation arise.
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CHAPTER XIII

LI ABI LI TTES OF ACGENCY SUPERVI SORS*

In sinplest ternms, a supervisor is one who has another
enpl oyee working for or with himin a subordinate capacity. At the
apex of the supervisory hierarchy are adm nistrators who have the
ultimate responsibility for the operation and managenent of the
agency. The term supervisor is used generically in this
di scussion to include corrections heads and adm ni strators.

Al though |awsuits against corrections officers are directed
mainly at field personnel, be they prison guards, probation, or
parole officers, plaintiffs have becone nore inclined to include
supervisory officials and the agency as parties-defendant. The
nove is based on the theory that the officer acts for the agency
and therefore what he does is reflective of agency policy and
practi ce. As a matter of legal strategy, it benefits plaintiffs
to include supervisors and agencies in a liability lawsuit. Lower
| evel officers may not have the financial resources to satisfy a
judgment, nor are they in a position to prevent simlar future
violations by other officers or the agency. Mor eover, chances of
financial recovery are enhanced if supervisory personnel, by
virtue of their position, are included in the |awsuit. The hi gher
the position of the enployee, the closer the plaintiff gets to the
deep pocket of the county or state agency. I nclusion of the
supervi sor and agency nay also create dissonance in the |ega
strategy for the defense, based on a conflict of interest, hence
strengthening the plaintiff's claim against one or sonme of the
def endant s.

In Brandon v. Holt,' a 1985 decision, the United States
Suprenme Court ruled that a noney judgnment against a public officer
"in his official capacity" inposes liability upon the public
entity that enploys him regardless of whether or not the agency
was naned as a defendant in the suit. In this case, the plaintiff
all eged that although the director of the police departnment had no
actual notice of the police officer's violent behavior because of
adm ni strative policies, he should have known. The Court said
that although the director could be shielded with qualified
imunity, the city could be held Iiable. Speaking in dissent,
Justice Rehnquist opined that the Court's opinion supports the
proposition that in suing a public official under 42 U S C
Section 1983, a noney judgnment against the public official "in his
official capacity"” is collectible against the public that enploys
the official.

*This Chapter is a nodified version of an article which was first
published in Federal Probation, Septenber 1984, p. 52-56.
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CATEGORIES OF SUPERVISORY LAWSUITS

Lawsuits may be categorized in various ways, each wth
varying inplications. First, they may be brought under state or
Federal |aws, or under both. Most cases are in fact brought under
tort law in state courts and title 42 U S.C. Section 1983 in
Federal courts. Roth are civil cases and enjoy advantages in
terns of a |lower quantum of proof needed to win (conpared with
crimnal cases) and probable financial benefit in the form of
damages awar ded. Section 1983 cases have the added advantage of
the plaintiff being able to recover attorney's fees fromthe
def endant, by judicial order, if he prevails in any of the
allegations, or even if the case results in a consent decree

Secondly, liability lawsuits may be classified as enmanating
from two possible sources, nanely: from clients (inmates, proba-
tioners, parolees, or the general public), and from subordinates
In either case, the usual allegation is that the supervisor is
liable for injury caused by action or inaction. Wi |l e nost cases
filed thus far have stemmed from clients' liability clains, an
i ncreasi ng nunber of cases have arisen from subordinates for acts
done or injuries suffered in the course of enploynent that could
have been obviated had the supervisor performed his job properly.

Thirdly, supervisory liability cases may be classified into
direct liability and vicarious liability. Direct liability neans
that a supervisor is held |iable for what he does, whereas vicar-

ious liability holds a supervisor liable for what his subordinates
do.

Finally, liability lawsuits may be filed against the super-
visor as a private individual or in his capacity as a public
of ficer. Liability as a private individual arises when the
supervisor acts on his own and outside the scope of duty. In
t hese cases, chances are that the agency will not undertake his
defense or pay for damages if held liable. The initial deter-
m nati on whether the officer acted within the scope of duty is
made by the agency. Unl ess provided otherwi se by statute or
agency regulation, such determnation is not appealable to any
court or higher admnistrative agency. Most |awsuits, however,
are brought against a supervisor in his official capacity,
regardl ess of the nature of the act. Plaintiffs prefer to hold

both the officer and the agency liable so as to broaden the
financial base for recovery.

LI ABILITY UNDER STATE LAW

Negl i gence of Supervisors - Liability to Cients

Vicarious liability stemm ng from negligence of a supervisor
is one of the nost frequently litigated areas of liability and
therefore nerits extended discussion. Most decided cases in this
area of supervisory liability are police or prison cases, but
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their principles should apply to probation and parol e supervisors
as wel |

Negligent Failure to Train. This has generated a spate of |aw
suits in the law enforcenent and corrections areas of crimna
justice. As early as 1955, a state court entertained tort actions
for nmonetary danages resulting from inproper or negligent train-
ing.2 The usual allegation in these cases is that the enployee
has not been instructed or trained by the supervisor or agency to
a point where he possesses sufficient skills, know edge, or
activities required of himin the job. The rule is that admni-
strative agencies and supervisors have a duty to train enployees
and that failure to discharge this obligation subjects the super-
visor and agency to liability if it can be proved that such
violation was the result of failure to train or inproper
training.?®

Many cases have categorically mandated jail and prison
adm nistrators to train their staffs or to inprove their training
progr amns. In Onens v. Haas, the plaintiff argued that |ack of
training for personnel in a local jail resulted in the violation
of his constitutional rights stemmng from the use of force
agai nst him The Second Circuit held that while a county may not
be liable for nmere failure to train enployees, it could be liable
if its failure was so severe as to reach the level of gross
negligence or deliberate indifference. The court added that a
muni cipality is fairly considered to have actual or inmputed
know edge of the foreseeable consequences that could arise from
nonexi stent or grossly inadequate training.

In MO elland v. Facteau,® the Tenth Circuit held that a
police chief may be held liable for civil rights violation for
failure to train or supervise enployees who conmt an unconsti -
tutional act. The plaintiff was booked by the New Mexico State
Police at a local jail facility, and while there was beaten by the
officers as well as denied use of the tel ephone and access to an
att or ney. In holding the officers liable, the court said that in
order for liability to attach, there nust be a breach of an
affirmative duty owed to the plaintiff, and the action nmust be the
proxi mate cause of the injury. In this case, it was well known
that instances of constitutional violations were occurring in the
departnent because they had been thoroughly aired by the press.

Additionally, the jail itself was under lawsuit in two instances
of wrongful death.

The question arises: WIIl a single act by a subordinate
suffice to establish liability under failure to train? Mst cases
hold that a pattern nust be proved and established. The Onens
case indicates that a single brutal incident may be sufficient to
constitute a link between failure to train and violation. Ownens
considered solely the degree of violation to determne liability
instead of waiting for a pattern to develop based on a series of
vi ol ati ons. The United States Suprene Court has just answered
this question in the negative. On June 3, 1985, the Court ruled
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that an isolated act of police m sconduct cannot ordinarily nake a
city subject to a damage suit for violating an individual's civi
rights.6 By a seven to one vote, the Court in Oklahoma Cty v.
Tuttle overturned a $1.5 million danage award agai nst Okl ahoma
City, won by a widow of a man whom an Okl ahoma Gty police officer
had shot to death in the process of investigating a reported
robbery. The plaintiff in this case argued that the city's

i nadequate training of its police force constituted an officia
"policy" for which the city should be held liable. The Court of
Appeals for the Tenth Grcuit accepted the plaintiff's theory and
ruled that the officer's action was so plainly and grossly
negligent as to provide the necessary link between the policy and
the injury.

The United States Suprene Court reversed that decision.
Witing for four of the seven justices in the mgjority, Justice
Rehnqui st said that the notion of inadequate training as a policy
was too nebulous and renote from the charge of unconstitutiona

deprivation of life as to form a basis for nunicipal liability.
Justice Rehnqui st added that a single incident can give rise to
muni cipal liability only if the incident was actually caused by

an existing, unconstitutional nunicipal policy (as in the case of
the required unpaid sick |leave without pay in the Mnnell case

di scussed in Chapter 1V), that can be attributed to a nunicipa

pol i cymaker . But where the policy relied upon is not itself
unconstitutional (as in the case of the training policy in

Tuttle), considerably nore proof than the single incident will be
necessary in every case to establish both the requisite fault on
the part of the nunicipality and the causal connection between the
policy and the constitutional deprivation. In a sonewhat broader
approach, Justice Brennan, witing for the three others in the
majority, said that the city's liability could be established by
proof of a "municipal policy or custom independent of the police
officer's m sconduct,” which, Justice Brennan said, was lacking in
this case. He added that the policy itself need not be
unconstitutional as long as it "would foreseeably and unavoi dably
cause" a deprivation of a constitutional right.’

Despite the strict standard used, what these cases indicate
is that adequate and proper training is a nust if supervisory
liability is to be avoided. The clarion call for better training
is not new, neither is it |limted to initiatives by the judiciary
in litigated cases. In 1930, the Anerican Prison Congress, in its
Declaration of Principles, stated that "the devel opnment of schools
for the training of prison executives and guards . . . should be
pronoted throughout the United States.” In 1967, the President's
Conm ssion on Law Enforcenent and Adm nistration concluded that
"perhaps the nost striking finding was that nore than half of the
respondent agencies had no training program at all." Despite
substantial funds allocated for training by Federal agencies in
the early seventies, corrections training left much to be
desired. A 1973 gover nnent regort stated that nany training
prograns were of poor quality.
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The fact is that corrections lanentably |ags way behind the
ot her subsystens, particularly |law enforcenent, in the quality and
quantity of training prograns. No mmj or national organization
other than the National Institute and the National Acadeny of
Corrections, is engaged in a sustained and massive effort to train
corrections personnel. This cannot be said of |aw enforcenent
where its biggest and nost influential organization, the Inter-
national Association of Chiefs of Police, is involved in a series
of well-coordinated training prograns, supplenmented by-efforts of
private organizations like the Association for Effective Law
Enf or cenent . It is also significant, and doubtless speaks of the
relative inportance attached to ongoing efforts, that training
prograns in |law enforcenent are mandated by statute in practically
all states. This is not true in corrections where training, if
specified by law or by agency regulation, is recomended but not
required.

Trai ning should focus on the essentials of the corrections
job, be it running a jail or a prison, or supervising proba-
tioners, parolees, or other community based corrections clients
There is a need to acquaint officers with basic constitutiona
rights. This is nore easily done in jails and prisons, since the
| aw on prisoners' rights is better developed, than it is in
community based corrections prograns where jurisprudence prece-
dents are sparse. QG her areas where training is needed in jails,
prisons, and detention facilities include use of weapons, identi-
fication of serious medical needs and energency nedical treatnent,
search and seizure, and record keeping.”®

Lawsui ts agai nst supervisors and agencies for failure to
train emanate from two sources, nanely: a client whose rights
have been violated by an officer who has not been properly
trained, and a subordinate who suffers injury in the course of
duty because he has not been trained adequately. The obvi ous
defense in these cases is proper training, but training may in
fact be deficient due to circunstances beyond a supervisor's
control, such as lack of funds and a dearth of expertise. W |
the supervisor be liable if no resources have been allocated to
provide the desired level of training? Budgetary constralints
general [y have not been considered a valid defense™ by the courts
and, therefore, place the supervisor in a difficult position
Wth proper docunentation, however, the supervisor should be able
to establish good faith if he repeatedly calls the attention of

those who hold the pursestrings to the need for training. Even i f
financial resources are available, unstructured training alone may
not be sufficient. The nature, scope, and quality of the training

program must be properly docunented and its relevance to job
performance identified. There is a need to docunent training
sessions with detailed outlines to substantiate course content.
Attendance sheets are necessary for defense purposes in lawsuits
brought by one's own subordinates.

To sumarize, negligent failure to train has resulted in
j udgnents agai nst supervisors and is perhaps currently the nost
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frequently litigated area in the field of supervisory liability.
Supervi sors must be cognizant of the need for proper training on
the essentials of the various phases of job perfornance. The need
to undertake proper training, on pain of supervisory and agency
liability, nust be brought to the attention of policymakers and
budget planners who, thenselves, may be liable for damages if
injury results. For defense purposes, training prograns need to
be tailored to neet job needs and nust be properly docunented.

Negl i gent Hiring. Negligent hiring stresses the inportance of
proper background investigation before enploying anyone to perform
a job. Liability ensues when an enployee is unfit for appoint-
ment, when this unfitness was known to the enployer or when the
enpl oyer should have known about it throu%h background investi -
gation, and when the act is foreseeable. 1 In one case, ' the
departnent hired a police officer despite a record a of preenploy-
ment assault conviction, a negative recomendation from a previous
enpl oyer, and a falsified police application. The officer later
assaulted a nunber of individuals in separate incidents. He_and

t he supervisor were sued and held liable. In another case, ™ the
court held a city liable for the actions of a police officer who
was hired despite a felony record and who appeared to have been
involved in many street braw s. Liability was based on the
conplete failure of the agency to conduct a background check prior
to the hiring of the applicant.

M nor acts of negligence on the part of the supervisor do not
lead to liability. Only gross negligence is actionable, neaning
the failure to use even slight care. To protect against liability
from negligent hiring, an agency nust perform a good background
i nvesti gation. This is undertaken in a nunber of ways, depending
upon the resources of the agency. Regardl ess of the nmethod used,
it nmust have an adequate procedure whereby unfit applicants may be
identified and elim nated.

Negl i gent Assi gnnent . Negl i gent assignment neans assigning an
enpl oyee to a Job w thout ascertaining whether or not he is
adequately prepared for it, or keeping an enployee on a job after
he is known to be unfit. Exanpl es would be a reckless driver
assigned to drive a governnment notor vehicle or leaving an officer
who has had a history of child nolestation in a juvenile detention

center. The rule is that a supervisor has an affirmative duty not
to assign or |eave a subordiqﬂte in a position for which he is
unfit. In Mon v. Wnfield, liability was inposed on the police

superintendent for failure to suspend or transfer an errant police
officer to a nonsensitive assignnent after nunerous disciplinary
reports had been brought to the supervisor's attention. In that
case, the superintendent had five separate m sconduct reports
before himwithin a tw-week period, and also a warning that the
of ficer had been involved in a series of acts indicating nental
instability. The court held that supervisory liability ensued
because the supervisor had authority to assign or suspend the
officer, but failed to do so.
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As a legal defense neasure, supervisors need to pay carefu
attention to conplaints and adverse reports agai nst subordi nates.
These nust be investigated and the investigation properly docu-
nment ed. This also inplies that the supervisor nust generally be
aware of the weaknesses and conpetencies of his subordi nates and
not assign themto performtasks in which they are wanting in
skill or conpetence.

Negligent Failure to Supervise. Failure to supervise neans
negligent abdication of the responsibility to oversee enployee
activity properly. Exanpl es are tolerating a pattern of physica

abuse of Inmates, racial discrimnation, and pervasive deprivation
of inmate rights and privil eges. One court has gone so far as to
say that failure on the part of the supervisor to establish ade-
guate policy gives rise to |egal action. Tol erating unl awf ul
activities in an agency mght constitute deliberate indifference
to which liability-attaches. The usual test is: Does the super-
vi sor know of a pattern of behavior, but has he failed to act on
it?” A corollary question is: Wuat constitutes know edge of a
pattern of behavior? Sonme courts hold that actual know edge is
required, which may be difficult for a plaintiff to prove, while
others have ruled that know edge can be inferred if a history of
violation is established and the official had direct and close
supervisory control over the subordinates who commtted the

vi ol ati ons.

In Marusa v. District of Columbia,'” allegations were that
the defendant chief of police falled to adequately supervise an
of f-duty officer who shot the plaintiff. In Thomas v. Johnson
the police chief allegedly failed to supervise an officer agalnst
whom nunerous conplaints had been filed, resulting in an assault,
battery, negligence, and violation of the plaintiff's civi
rights. In both cases, the courts noted possible |iability for
negligent failure to supervise. In London v.Ftyan,lg one Lt.
Waver was the senior officer at the scene of a crinme that
resulted in two young officers firing their weapons and injuring
an i nnocent person. Al though he arrived in his patrol car at the
same tine as the two responding officers, Lt. Waver failed to
exit his vehicle and take command. The Loui siana court said that
Lt. Weaver's failure to provide proper supervision in a situation
involving firearns created a grave risk of serious bodily injury
to innocent parties at the scene of the crine. In failing to
provi de supervision, Waver breached a duty he owed the plaintiff
and other parties present; hence he was obliged to repair it.

18

The current law on liability for negligent failure to
supervise is best summarized as foll ows:

To be liable for a pattern of constitutiona
violations, the supervisor nust have known of the pattern
and failed to correct or end it . . . Courts hold that a
supervisor nust be "causally linked" to the pattern by
showi ng that he had know edge of it and that his failure
to act anmounted to approval and hence tacit encouragenent
that the pattern continue
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A witer gives this succinct advice: "The inportance of this
principle is that supervisors cannot shut their eyes and avoid
responsibility for the acts of their associates if_they are in a
position to take renedial action and do nothing."21

Neqgligent Failure to Direct. Failure to direct nmeans not suffi-
ciently telling the enployee of the specific requirenments and
proper limts of the job to be perforned. Exanpl es woul d be

failure on the part of the supervisor to inform an enployee in a
prison mail room of the proper limts of mail censorship or to
advi se prison guards as to the extent of preserved rights of
access to court and counsel. In one case, > the court refused to
dism ss an action for illegal entry, stating that it could be the
duty of a police chief to issue witten directives specifying the
conditions under which field officers can nmake warrantless entries
into residential places. The court held that the supervisor's
failure to establish policies and guidelines concerning the
procurenment of search warrants and the execution of various
departnental operations nade him vicariously liable for the
accidental shooting death of a young girl by a police officer. In
another case, *° the failure to direct involved the chief's
negligence in establishing procedures for the jail concerning

di abetic diagnosis and treatnent. The case involved incarceration
for public drunkenness. The arrestee experienced a diabetic
reaction that resulted in a diabetic coma, a stroke, and brain
damage. The jailer did not recognize this condition and therefore
failed to provide for the proper nedical care, resulting in

deat h. Liability was assessed.

The best defense against negligent failure to direct is a
witten manual of policies and procedures for departnental opera-
tions. The manual nust be accurate and legally updated, and it
must form the basis for agency operations in theory and practice.
It rmust cover all the necessary and inportant aspects of the job
an enployee is to undertake. It is also necessary that enployees
be required to read and be famliar with the nmanual as part of
their orientation to the agency. A signed statenent by the
enpl oyee to the effect that he has read and understood the manua
will go a long way towards excul pating a supervisor fromliability
based on failure to direct.

Negl i gent Entrustnent. Negligent entrustment refers to the
failure of a supervisor to supervise or control properly an

enpl oyee's custody, use, or supervision of equipnment or facilities
entrusted to himon the job. Exanpl es are inproper use of
vehicles and firearns that result in death or serious injury. In
Roberts v. Wlliams,* an untrained trusty guard was given a
shotgun and the task of guarding a work crew by a convict farm
superint endent . The shotgun discharged accidentally, seriously
woundi ng an inmate. The court held the warden |iable based on
negligence in permtting an untrained person to use a dangerous

weapon. In MAndrews v. Milarchuck,?® a periodically enployed
reserve patrolman was entrusted with a fireman w thout adequate
training. He fired a warning shot that killed a boisterous youth
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who was not arnmed. The city was held liable in a wongful death
suit. Courts have also held that supervisors have a duty to
supervise errant off-duty officers where an officer had property,
gun, Or nightstick belonging to a government agency.

The test of liability is deliberate indifference. The
plaintiff nust be able to prove that the officer was inconpetent,
i nexperienced, or reckless, and that the supervisor knew or had
reason to know of the officer's inconpetence.?® The supervisor's
defense in these cases is that proper supervision concerning use
and custody of equipnment was exercised, but that the act occurred
anyway despite adequate precautions.

Negl i gent Retention. Negligent retention neans the failure to
take action against an enployee in the form of suspension
transfer, or termnations, when such enployee has denonstrated
unsuitability for the job to a dangerous degree. The test is:

Was the enployee unfit to be retained and did the supervisor know
or _should he have known of the unfitness?”

The rule is that a supervisor has an affirmative duty to take
all the necessary and proper steps to discipline and/or term nate
a subordinate who is obviously unfit for service. This can be
determ ned either from acts of prior gross msconduct or from a
series of prior acts of |esser msconduct indicating a pattern of

unfitness. Such know edge may be actual or presumned. I n Branncon
v. Chapman,?® the court held a police director liable in danages
to a couple who had been assaulted by a police officer. The judge

said that the officer's reputation for using excessive force and
for having nental problens was well known anong the police
officers in his precinct: hence the director ought to have known
of the officer's dangerous propensities and to have fired him
before he assaulted the plaintiffs. This unjustified inaction was
held to be the cause of the injuries to the couple for which they
coul d be conmpensabl e. In MCink v. Gty of New York, a police
conmmi ssi oner who personally interviewed an errant officer, and yet
retained himafter a third offense of intoxication while on duty,
was deemed to have actual know edge. Presumed know edge arises
where the supervisor should have known or, by exercising reason-
able diligence, could have known the unfitness of the officer. No
supervisory liability arises where the prior acts of m sconduct
were mnor or unforeseeable, based on the prior conduct of the

of ficer.

The defense against negligent retention is for the super-
visor to prove that proper action was taken against the enployee
and that the supervisor did all he could to prevent the damage or
injury. This suggests that a supervisor nust know what is going
on in his departnment and nust be careful to investigate conplaints
and docunent those investigations.

In summary, supervisory liability under state |aw arises

under a variety of circunstances, all based on negligence. Wile
nost courts impose supervisory liability only when the negligence
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is gross or anounts to deliberate indifference, other courts go
with a | ower standard. Regardl ess of the standard used, the
determ nation of negligence is ultimtely subjective with the
trier of fact, be it a judge or jury, and so the distinction may

not be all that significant. It is evident that the seven
possi bl e sources of liability discussed above are not nutually
exclusive and do in fact overl ap. For exanple, negligent failure

to direct or assign may also nean failure to supervise, and vice
versa. The plaintiff's conplaint may, therefore, cover nobre than
one area of potential liability even if allegations are anchored
on a single act.

Negl i gence of Supervisors - Liability to Subordi nates

Direct Liability. Direct liability of supervisors under state |aw
for acts affecting subordinates arises from varied sources and in
a nunber of ways. Responsi bilities attach in the hiring,

term nation, denotion, suspension, or reassignnment phases of a
supervisor's worKk. There are usually two issues involved in

super vi sor - subor di nate cases. The first has to do with the causes
for which an enployee may be term nated, denoted, suspended, or
reassi gned. The second | ooks at the procedure that nust be

followed, if any, before an enployee may be term nated, denoted,
suspended, or reassigned.

Both cause and procedure for supervisory action are primarily
gover ned by:

a. The contract with the enployee, if any. In
sone states, enployees are unionized, and so
conditions are governed by provisions of the
coll ective bargai ning agreenent:

b. Agency rules, regulations, and guidelines, if
any exist;

C. State |law specifically governing enploynent,
or generic statutes such as state civil service
laws, if there are such | aws;

d. In the absence of, or supplenentary to, any of
the above, basic constitutional rights of the
enpl oyees, such as the freedom of speech,
associ ation, press, due process, equa
protection, and privacy.

These sources of rights are not nutually exclusive and in fact
interface in many cases. For exanple, an enployee contract nmay be
suppl enented by prevailing state |aws; noreover, basic consti-
tutional rights overlay individual contracts or agency regu-

| ations. Unconstitutional provisions in contracts or agency

gui delines may be challenged in court. The wai ver of a basic
constitutional right as a condition for enploynment has found

i ncreasing disapproval in public enploynent Iitigation.30
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In the absence of specifics, an enployee is entitled to
rights, substantively and procedurally, in the followng in-
st ances:

1. Wwen the enployee is termnated or disciplined for
exercising constitutional rights, such as suing his superior or
department, criticizing the departnent, exercising freedom of
religion, or choosing a nonconventional |ifestyle.

2. Wien the termnation takes away an enployee's property
rights under the Fourteenth Amendnment due process provision. The
general rule is that an enployee acquires property rights to his
j ob when he passes the probationary status, the length of which is
governed by state |aw

3. Wen the termnation takes away an enployee's liberty,
such as (a) when it seriously damages an enployee's standing and
association in the community; or (b) when the action inposes a
stigma or other disability that forecloses an enployee's freedom
for other enploynent.

Ceneral Basis for Discipline. As a general rule, an enployee
may be disciplined 1f the supervisor is able to prove that what
the enployee did inpairs his efficiency in the departmant,32 or
dermonstrably affects job performance. 33 For exanple, criticisns,
which ordinarily fall under the exercise of free speech, nust have
an adverse effect, or affect the efficiency of the departnent
bef ore adverse action against the enployee can be taken. In
Pickering v. Board of Education, ** the United States Suprene Court
said that the right to speak cannot be curtailed absent proof of
false statements knowi ngly and recklessly nade, or a statenent
that disrupts the harnony of the departnent.

Honosexual Activities of Enployees. The general rule
concerni ng honbsexual activities appears to be that sufficient
nexus nmnust exist between honosexuality and job performance to
justify dismssal.® In one case, the court held that a hono-
sexual junior high school teacher could not be dismssed or
transferred sinply because he was a honosexual . Some showi ng nust
be made of his honbsexual behavior with students or_teachers, or
t hat gis honosexual ity, in general, was notorious.>® In another
case, the court held that civil servants could not be discharged
for honosexuality unless their honosexuality was rationally
related to job perfornmance.

In other sexual activity cases, the general rule is that an
enpl oyee's private sexual conduct is within the zone of privacy
and is therefore shielded from governnent intrusion. Most
di sciplinary actions by supervisors have not been sustained
because these are areas of an enployee's |ife over which the
governnent has no legitimate interest. An exception is where the
sexual activities of an enployee are open and notorious, or if
such activities take place in a small town where inpact on the
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departnent nmay be easily denonstrable. In these cases, the
supervisor mght very well have an inter%%t in investigating such
activities and termnating the enployee.

Political Activities of Enployees. Mere nenbership in a
political party cannot be proscribed or used as a basis for
di sciplinary action, but participation in partisan politics can be
prohi bited because of possible conflict of interest and potentia
abuse of the prerogatives of one's office.*

Sexual Harassnent of Enpl oyees. The Gvil R ghts Act of 1964
and Equal Enploynent Qpportunity regulations pronulgated by the
Equal Enpl oynent Qpportunity Conm ssion prohibit discrimnation on
t he basis of sex. This includes harassnment cases. What is neant
by sexual harassnent? A partial list of the type of activities

that4pave been held to be proscribed under the Cvil Rights Act
are:

1. Touchi ng

2. "Of color" jokes

3. Unwanted, unwel coned, and unsolicited propositions
4. Use of | anguage

5. Holding up to ridicule

6. Leaving sexually explicit books, magazines, etc., in
pl aces where feral e enployees can find them

7. Notes either signed or anonynous placed on bulletin
boards, in lockers, in desks, etc.

8. The required wearing of particular type of clothing

9. Transfer, demotion, dismssal, etc., after refusing
or resisting sexual advances

10. Requesting and/or ordering enployees of one sex to
perform tasks traditionally viewed as "wonen's work,"
such as: maki ng coffee, going out to get lunch, or
doi ng personal shopping for male supervisors

11. Deneaning comments or actions

12. Unwanted, unwarranted, and unsolicited "off duty"
tel ephone calls, contacts, etc.

The above list is illustrative, not exhaustive, of harassing
activities.

Sexual harassnent can take place in two ways: (1) harassnent
of subordinates by supervisors, and (2) harassnent of enployees by
co-enpl oyees who are not their superior. The general rule is that

-171-



harassnment of subordi nates by supervisors |eads to agency
liability, while harassnent of enployees by co-enployees |leads to
supervisory liability only if the supervisor knew or should have
known about it and could have stopped it but did not.

Must there be reprisal by the supervisor before harassnent
becomes unlawful? Wat if the supervisor propositions a
subordi nate but does not take any adverse action whatsoever when
rebuffed? The answer is that sexual harassnent, whether physica
or verbal, may be unlawful even if there is no imediate
enpl oynent reprisal. Under a 1980 EEQCC regul ati on, sexua
harassnent is present if the unwel come sexual advance has the
purpose or effect of unreasonably interfering with an individual's
work performance or creating an intimdating, hostile, or
offensive work environnent.”” There is, therefore, no need for
adverse action from the supervisor for sexual harassnent to take
pl ace.

Vicarious Liability. Vicarious liability of supervisor to

subordi nates under state or Federal law is a legal route not often
used because the enployee can always sue on the basis of direct
[iability. There may be instances, however, when a |low |eve
supervisor violates the rights of a subordinate and such violation
is directly traceable to the negligent act of a higher supervisor
in the hierarchical scale, but there is insufficient jurisprudence
to justify an extended discussion

LI ABI LI TY UNDER FEDERAL LAW

To Cients

Direct Liability. The law nost often invoked in liability actions
In Federal jurisdiction is Title 42 section 1983. As di scussed
nore extensively in Chapter |V, this law, first enacted in 1871
has two basic el enents. The first is that the officer nust have
been "acting under color of state law"*® This is normally net if
a person is clothed with the authority of the state and purports
to act thereunder. It is sufficient if the act appeared to be
lawful even if it was not in fact authorized by |aw The second
element is that the violation nust be of a constitutional or of a
Federal | y- protect ed right.44 Rights given by state |law are not
protected under Section 1983. In essence, elenments under Section
1983 are simlar to state tort, but a distinction lies in that
sonme defenses available under tort law, such as a statutory grant
of immnity, may not be available in Federal cases.

Intentional acts have long been held actionable, but for sone
time it was not clear whether negligence could be the basis of
l[iability under section 1983. That issue is now settled in that a
supervi sor can now be held liable under section 1983 for his own
personal negligent conduct that was the proxi mate cause of a
subordi nate's actionable behavior. *® Courts have been consi stent
in-holding that sinple negligence will not support an action under
section 1983, but that gross or wllful negligence can lead to
liability.
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Vicarious Liability. Controversy surrounds the issue of whether
or not vicarious liability applied under section 1983.* Some
circuit courts reject vicarious liability under section 1983,
while others apply it in the same manner as under state tort |aw,
nmeani ng on the basis of negligent hiring, training, or supervision
of subordinates, or on specific state I aw, *®

Most cases rejecting vicarious liability refer to Adans v.

Pat e, *° deci ded by the Seventh Crcuit in 1971. In that case, a
penitentiary inmate conplained that his civil rights were
violated, in that he was beaten by inmate-nurses on orders of

prison guards, and that his confinenent in the segregation unit
either for mnor rule infractions or wthout cause constituted
cruel and unusual puni shment. The court held that the conplaint
failed to state a cause of action against the warden in that it
did not allege any overt acts or infractions nmade by the warden or
with his know edge and consent. Ten years later, however, the
same court held that the admnistrator of a prison hospital bears
responsibility for insuring that prison innmates receive adequate
nmedi cal care, and that such responsibility is sufficient basis
from which to infer the admnistrator's personal involvenent

the denial of such care, at |east where the denial is gross.50
The court acknow edged that its decision departed from a strict
application of Pate, but concluded that "it is a departure which
we believe is justified by the nature of the claims presented. ">

In Johnson v. dick, * a prison warden was exonerated from
liability for a guard' s violation of a prisoner's civil rights.
The guard was accused of an unprovoked attack and beating of the
pri soner. The conplaint alleged only that the warden was in
charge of all corrections officers enployed at the house of
detention, but did not allege that the warden had authorized the
officer's conduct or even that there had been a history of
previous incidents requiring the warden to take action. The
Second CGrcuit stated that in this case a showi ng of some persona
responsibility on the part of the supervisor was required before
liability could attach. In Hanpton v. Hol nesburg Prison
Officials, >> the Third Circuit held that a prison warden could not
be TTable for alleged violations by prison guards of a prisoner's
civil rights under section 1983 because there was not the
slightest evidence to show that the warden had actual know edge of
the circunstances alleged, or that he acquiesced or participated
in any _violation of the prisoner's civil rights. In Vinnedge v.
G bbs > the Fourth CGircuit decided that the state superintendent
of jails was not liable for alleged civil rights violations by
prison guards where no personal connection between the
superintendent and the violation was even alleged by the
plaintiff.

The comon thenme in the above cases is the insistence by
several appellate courts of personal involvenent in the form of
participation, ratification, direction, or acquiescence by the
supervi sor before liability arises. Mere negligence or inaction
whether it be slight or gross, was deened insufficient to
establish liability.
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In contrast, a long line of cases indicate that vicarious
l[iability can be the basis for danmages in a section 1983 suit. As
early as 1964, a Federal district court held a superintendent
liable for injuries inflicted by a subordinate who had not been
properly trained and supervised in the use of firearms.> Since
then, other courts have addressed the same issue with simlar
results. In Hirst v. Gertzen, >®® the Ninth Grcuit decided that a
sheriff could be held liable for the actions of his deputy in a
case brought by the survivors of a jail prisoner who committed
sui ci de because of supervisory negligence. The court indicated
that sinple negligence mght be all that is needed for liability
in this instance to ensue. In Sins v. Adams, >’ the Fifth Grcuit
opined that what is needed for lirability under section 1983 is
nerely a causal connection between the supervisor's actions and a

deprivation of the plaintiff's constitutional right. The court
sai d:

The | anguage of Section 1983 requires a degree of
causation as an element of individual liability, but it
does not specifically require "personal participation.”
The proper question is therefore whether the conpl aint
adequately alleges the requisite causal connection between
t he supervisory defendants' actions and the deprivation
of plaintiff's constitutional rights. "Per sona
participation' is only one of several theories which
can be used to establish causation.

A study of the above cases indicates that the confusion
generated by the conflicting decisions can perhaps be reconciled
by making a clear distinction between the |egal concepts of
vicarious liability and respondeat superior. Wiile both are
susceptible to inprecise definitions, and in npost cases have in
fact been | oosely defined, vicarious liability is a nuch broader
term than respondeat superior, which is a subset of vicarious
liability. Respondeat superior is a form of vicarious liability,
but is certainly not the only form Most cases rejecting
supervisory liability under section 1983 were decided under the
narrow concept of respondeat superior, while cases that have found
l[iability were decided on the broader doctrine of vicarious
liability other than respondeat superior. As one court has
categorically stated: "The doctrine of respondeat superior does
not apply to claims under 42 U S C Section 1983." It mght be
added, however, that liability may nonethel ess arise under the
broader doctrine of vicarious liability.

To Subordi nat es

Direct Liability. Direct liability of supervisors to subordi nates
under Federal lTaw is governed by several statutes, notably the
fol | owi ng:

1. Title VIl of the Equal Enploynent Opportunity Act
of 1964, which prohibits discrimnation in enploynment on
the basis of race, sex, religion, color, or national origin.
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Under this law, enploynment discrimnation is prohibited
in such areas as recruitnent, testing, hiring or firing,
transfer, pronotion, layoff, and training;

2. The Age Discrimnation In Enploynment Act, which
protects workers, aged 40-70, from age discrimnation in
hiring, discharge, pay, pronotions, fringe benefits, and

ot her aspects of enploynent. It applies to all Federal
state, and |ocal governnents. The | aw does not apply if
an age requirement or limt is a bona fide job qualifi-

cation, a part of a bona fide seniority system or is based
on reasonable factors other than age; 61

3. The Equal Pay Act, which protects wonen and nen
agai nst pay discrimnation based on sex, if performng
substantially equal work in the sanme establishment. The
| aw does not apply to pay differences based on factors
ot her than sex, such as seniority, nmerit, or a system that
rewards worker productivity.®

Unli ke section 1983, the above Federal statutes do not
directly inpose personal liability on the supervisor, and their
nmeans of enforcenent vary. Renedies for violations of Title
VIl of the Equal Enploynent Opportunity Act may involve rein-
statenent, reassignnent, pronotion, training, backpay, and other
conpensati on benefits. Penalties for violations of the Age
Discrimnation in Enploynent Act nmay take the form of paynent
of damages, interest, attorney's fees, and court costs:
infringements of the Equal Pay Act call for such sanctions as
t he payment of back wages, interest, attorney's fees, |iquidated
damages, and court costs. Nonet hel ess, the supervisor is ulti-
mately responsible admnistratively for violations that lead to
costly neasures against the agency.

Moreover, supervisory liability for violations of any of
the above laws may in fact arise under section 1983. Al'l that
is needed is that the supervisor was acting under color of
state law and that, in addition to violating statutory prg-
visions, there is a violation of a constitutional right.®°

Vicarious Liability. Al t hough no cases have directly addressed
this issue, It appears reasonable to assune that liability may
al so arise under section 1983 as long as the two other

requi rements of acting under color of state |aw and violation

of a constitutional right are present. Most Federal |aws grant-
ing rights to enployees and prohibiting discrimnatory practices
are enforced directly through sanctions other than a section
1983 lawsuit, making the vicarious liability route only a secon-
dary source of |egal renedy.
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AGENCY REPRESENTATI ON AND LIABILITY FOR
ACTS OF SUPERVI SCRS

As a general rule, a supervisor is personally liable if he
acts outside the scope of enploynent. An enployee's act is within
the scope of enploynent if the following are present: the act is
of the kind he is enployed to perform it occurs within the
authorized tinme and space |limts; and it is perforned, at least in
part, with the intent of serving the enployer.® In short, there
is no governnmental liability unless the act perforned is at |east
incidental to enploynent and a part of the enployee's duties.

In an earlier case, Mnroe v. Pape,® the United States
Suprenme Court decided that the plaintiff could not recover from
the nmunicipality under section 1983, saying that "the response of
the Congress to nmake nunicipalities liable for certain
actions . . . was so antagonistic that we cannot believe that the
word 'person’ was used in this particular context to include
them" Al that changed in 1978, when in Mnell v. Departnent
of Social Services, the court reversed itself, holding that
muni ci palities and other |ocal government units are "persons" that
can be sued directly under section 1983 for_ nonetary, declaratory,
or injunctive relief. In Quern v. Jordan, ® the Court reiterated
that the Eleventh Anendnent 1munity barred suits against states
for damages, thus reaffirmng the doctrine of sovereign inmmunity.
As a result, only natural persons, nunicipalities, cities, and
other local units of governnent can be sued for danages w thout

consent. State inmmunity is alive and well, unless waived by
| egi slation, which many states have done in varying degrees, or in
court deci sions. Even in states where sovereign inmmunity stil

applies en toto, nothing bars the state from indemifying its own
supervisors for liability incurred while acting in the course of
duty.

If a supervisor acts outside the scope of enploynment and is
sued in his individual capacity, chances are that the agency wl
refuse to provide |legal defense, nor will the agency indemify if
the officer is held |iable. The matter of |egal representation
should be a justifiable cause of concern anong supervisors because
of its unstructured status. Wil e some states provide
representation as a matter of right, surveys have shown that |ega
representation in many states is largely uni nstitutionalized. ®
In sone states and agencies, an informal and unwitten
understanding allows the state attorney general to defend the
supervisor if, in his judgnent, the case is neritorious. 1In
muni ci pal agencies, the practice is even nore uncertain, with no
designated |egal counsel to undertake the defense and no officia
| egal representation policy.

To conmpound the uncertainty, nost jurisdictions would
represent only if the enployee acted within the scope of duty.
That may sound reasonable and consistent with public policy,
except that the term "scope of duty" is subjective and el udes
precise definition. An agreed and viable working definition goes
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a long way towards protecting the rights of officers and

all eviating anxiety. Additionally, 1t is necessary that there be
an understanding that a trial court's finding that the officer
acted outside the scope of duty, and, hence, is l|liable, not be
made binding on the state or |ocal agency for_purposes of

i ndemmi fication or representation on appeal.69 An i ndependent

j udgnent nust be given to the agency, based on circunstances as
determ ned by that agency. Ideally, only gross and glaring cases
of abuse should be denied representation or indemification
Wthout this understanding, agency |egal assurances of indemi-
fication may only be a mrage because, as current case |aw stands,
acts done by a supervisor in good faith and within the scope of
enpl oynent are likely to be exenpt fromliability anyway, so there
is nothing to indemify.

Supervisory lawsuits can lead to a possible conflict of
interest in a nunber of ways. If the supervisor is sued in both
an official and individual capacity, the agency m ght assert that
t he supervisor acted outside his scope of duty and hence should be
personally 1|iable. In the absence of nandated representation, the
supervisor will nost likely have to provide his own defense. Thi s
creates a financial burden and places the supervisor at a disad-
vant age because of the inevitable inplication that in the judgnent
of the agency the act was unauthorized. A second source of
conflict of interest comes from the supervisor's relationship with
his subordinate. A supervisor, when sued for what his subordinate
has done, may want to dissociate hinself from the act, claimng
either that the subordinate acted on his own or in defiance of
agency policy, particularly when the violation is gross or
bl at ant . In these instances, the supervisor's defense will be
inconsistent with that of the subordinate. Determ nation wll
have to be nmade by the agency as to the party it wll defend and
whom to indemify if held liable. Chances are that the agency
will decide for the supervisor, but that is a decision to be nade
by policy makers on a case-by-case basis.

SUVMVARY

Al t hough supervisory liability is a new and devel oping area
of law, it has becone a fertile source of civil litigation against
corrections officials in the |ast decade. I ndi cations are that
the nunber of lawsuits filed against supervisors will escalate as
the courts continue to probe into direct and vicarious liabilities
of higher officials, and as the public becones nore cognizant of
devel oping |l aw and the advantages to be derived from the inclusion

of supervisors and agencies in state or Federal liability
lawsuits. It is therefore inportant for supervisors to be
know edgeabl e about the nature and scope of legal liabilities to

which they may be exposed in the course of task perfornmance.

The developing case law in this field strongly suggests the

need for supervisors to know the legal |limts of their job and be
nore aware of what goes on anong, and the conpetencies of,
subordinates in their departnent. An area that deserves inmmediate
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attention, because of increasing court litigation, is negligent
failure to train. Al indications are that training is a

negl ected area in corrections. This is deplorable because
corrections is a field that, because of |ow pay and unattractive
job status, needs training even nore than the other subsystens in
crimnal justice if the quality of personnel is to be upgraded.
Problens arise for supervisors because of financial constraints
occasioned by the reluctance of political decision-nmakers to
conmmt financial resources to training, despite perceived need.
Such neglect carries serious legal inplications for the supervisor
and deci sion-nakers, and, hence, nust be given proper and

i medi ate attention.

The days of unfettered discretion anong supervisors in
corrections are gone, and supervisors need to shun intransigence
and adapt accordingly. Judi cial scrutiny can be irritating and
sonmetines frustrating for a corrections supervisor, yet it can
also lead to a nore effective and equitable admnistration
sonmet hing that the public desires and deserves. Judi ci a
intervention and supervisory liability may be a m xed bl essing,
but they are realities with which corrections supervisors mnust
learn to Iive and cope.
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CHAPTER XV
LIABILITY FOR PRI VATE PROGRAMS AND COWUNI TY SERVI CE WORK*

Distinct from supervisory liability within probation/parole
settings is agency liability for other community corrections
prograns that are run and managed by private agencies on
contractual or other types of relationship with probation/parole
depart nents. Shoul d governnent personnel or agencies, such as

probation/parole departnments, be liable for what private persons
or agenci es do?

LI ABI LI TY UNDER SECTI ON 1983 OF PRI VATE PROGRAMS

Wiile only a few cases have been decided by the courts on

this topic, some issues deserve attention. Forenost is whether or
not the proprietor or personnel of private prograns can be liable
in acivil rights (section 1983) |awsuit. The issue arises

because one of the essential elenments of a civil rights case is
that the person or agency sued nust be "acting under color of

law." Public officials are presunably "acting under color of
law," but private individuals do not ordinarily fall into this
cat egory. Most courts have decided that a contractua

relationship with the state nmay subject private agencies or
individuals to liability for acting under color of law ' The
rationale is that there is governnent involvenent in these cases
to justify the exposure of private individuals to section 1983
cases.

An exanple is MIlonas v. W lians,? which involved a section
1983 action against the owners and operators of a private schoo
for youths wth behavior problens. Former students brought a
class-action suit for deprivation of civil rights incurred by the
school's use of a polygraph machine, nonitoring and censoring of
student mail, use of isolation roons, and use of excessive
physi cal force. Students were placed at the school involuntarily
by juvenile courts and other state agencies, generally at the
i nsi stence of parents.

The Tenth Grcuit, in deciding MIlonas, found the school to
be acting under color of state |aw Significant public funding in
the formof tuition, extensive state regulation of the schoo
program and contracts drawn by public school admnistrators
pl acing youths at the school indicated the presence of "under
color of state law' pre-requisite to a section 1983 action

*This Chapter is an expanded portion of an article, "Legal |ssues
and Liabilities in Conmunity Corrections,” published in L. Travis,
Probation, Parole, and Community Corrections, Prospect Heights
[1T.:  Waveland Press, Inc., 1985.
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OTHER LI ABI LI TY | SSUES

Anot her issue is whether or not a private agency can conpel a
client to do what government officials otherwi se cannot conpel him

to do because of limtations in the HIlI of Rights. An exanple is
a hal f-way house, owned and nmanaged by a private agency, requiring
all its residents to attend religious instruction and services as

part of its rehabilitative program The Constitution prohibits
required religious instruction if inposed by governnent officials,
but private individuals do not normally come under the constraints
of the HIIl of Rights. Simlar issues would arise if private
agencies restrict programs on the basis of race, color, or

national origin.

Anot her inportant issue goes into the liability of a govern-
ment agency for what a private person or agency does, with whomit
has a contractual relationship. For exanple, wll a probation/
parol e agency be liable if the proprietor or personnel of a
private hal fway house grossly violate the rights of a client?

There are no clear laws or court decisions in probation/
parol e addressing the above issues. However, these are the sane
issues raised in the current nove towards corrections privati-
zation. _The literature on these issues is just now starting to
devel op.® The consensus is that the government cannot escape
liability for what private parties or agencies do, whether the
services be provided in the form of remunerative contract or not,

as long as the governnent has sone degree of involvenent in what
is done.

Government Liability and Responsibility Tests

Government liability and responsibility arise under severa
tests.

The first is the public function test. This holds that if a
private entity or person 1s engaged in the exercise of what are
traditionally governnent functions, their activities are subject
to constitutional limtation. The state cannot be rid of consti-
tutional restraints in the operation of its traditional functions
by contracting or delegating responsibility to a private party.
Conversely, the private party, in assuming the role of the state
by performing the public function, is subject to the sane
[imtation as the state itself.

The case of Medina v. ONeil1® illustrates the public
function concept. I'n Medina, decided by a federal district court
in 1984, private security guards, under contract with a private
vendor operating an Immgration and Naturalization Service
detention facility, shot and killed a prisoner during an escape
attenpt. Suit was brought against the INS. The court found state
action on the part of all the defendants, stating: "The public
function concept provides that state action exists when the state
del egates to private parties a power ‘'traditionally exclusively
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reserved to the state."®> The Suprene Court suggests, in Rendell -

Baker v. Kohn,® a limtation of the concept: "The relevant
guestion Is not sinply whether a private group is serving a public
function . . . the question is whether the function perforned has
been traditionally the exclusive prerogative of the state."

Medi na offers only rough and uncertain guidelines. It sug-
gests that agencies will not be able to escape liability by
arguing that contracted services are the acts of private parties.
Anot her 1984 case, Wodall v. Partilla,’ is much closer to a
community corrections setting. Here, the court ruled that by
conpelling an inmate at Joliet Correctional Center to work in a
private food service, the private conpany actions with respect to
that inmate had becone an exercise of state power. Said the
court: "When private individuals or groups are endowed by the
state with powers or functions governnental in nature, they becone
agencies of the state and subject to its constitutiona
[imtations."

Anot her pertinent case concerns a private nmental health
facility. The court found that "where a private corporation
undertakes to perform duties which have been largely within the
province of the state, and wherein it receives substantial suns of
nmoney from the state for performance of such duties, there exists
a sufficient relationship between it and the state to make it a
suable entity under 42 U S . C section 1983. "8

In a corrections situation, the issue becones: are the
services given by probation/parole agencies considered a public
function prerogative of the state? Because an affirmative answer
to this query would be expected, given the history of the U S.
crimnal justice system Section 1983 liability nmay be expected to
follow contracts providing rehabilitative services for the state
Wiere tradition has assigned a function exclusively to the govern-
ment in the past, a person or agency performng that function now
may well be considered engaging in a state action

A second test for state action is the nexus test. Under this
test, the court looks for a close nexus or link between he actions
of public officials and private individuals or agencies. For
exanple, in Mlonas v. Wllians,® the court found that a private
secondary school for delinquent and enotionally disturbed boys was
acting under color of state |aw because there was a sufficiently
cl ose nexus between the action of the state in sending the boys to
that school and the conduct of school authorities. ™

A third test for state action is the state conpul sion test.
Were a state is conpelled by statute or duty to provide a service
and contracts for that service, state liability cannot be
avoi ded. *' Therefore, a community agency chartered and substan-
tially funded by the state to provide rehabilitative prograns
will probably be viewed by courts as carrying out duties of the
state and, as such, wll be subject to constitutional prohibitions
against depriving clients of their civil rights.
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Exanpl es would be the state's obligation to provide nedica
care for the nmentally retarded or a school for delinquent boys.
In probation/parole, the question is whether or not the state has
a clear duty to provide these services. Al t hough no constitu-
tional right to probation/parole has been declared (both are stil
considered a privilege which my be granted or denied), the
establ i shment of both functions by law inevitably carries with it
an obligation by the state to provide certain types of services,
hence the nexus test could well be established in probation/
par ol e.

A fourth test to determine governnental liability for private
acts 1s the joint action test. In sone cases, courts have held
private defendants liable as state actor's because they were joint
participants with state officials.

The four tests discussed above strongly indicate that
governnent officials and agencies ma . be held |iable for what
private agencies do in corrections. Al t hough the public
function test has been used predonmi nately by many courts, the
above tests are not mutually exclusive, and any test can be used
by any court as a handle to bring private agencies under the
unbrella of state action. This has the twofold consequence of
hol di ng public agencies possibly liable for what private agencies
do and also inposing constitutional limtations on the actions of
private Individuals or agencies.

In nost cases, private agencies provide services to the
probation/ parol e agency by contract wherein the forns of service
given are specified in return for noney paid. Can the probation/
parol e agency escape liability by specifying in the contract that
the private party agree to shoul der absolute liability in cases
brought by clients? Such provision may be included in the
contract, but chances are that it will not exculpate the public
agency from liability because state action can still easily be
est abl i shed under the above four tests. The contractual provision
does not bind a third person (the injured client who brings the
case) because he was not a party to the contract. Regar dl ess of
provisions in the contract, the injured party will nost likely
include the governnent in the |lawsuit because the chances of
recovery against a public agency (which can always tax the public,
hence the "deep pocket" theory) are higher than against private
agencies with limted resources.

Liability of Oficer O Agency For Use of
Conmmunity Vol unt eers

Many conmunity corrections agencies are able to function
effectively only by utilizing comunity vol unteers. What if a
Juni or League volunteer, for exanple, injures a probationer/
parol ee or deprives a client of civil rights? Cobviously, private
i ndividuals would be liable personally for their acts, but would
the supervising officer or agency incur liability?
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No case | aw exists on these issues, but general |ega
principles can offer guidelines. The general rule is that
agenci es cannot escape liability for what volunteers do because
their involvenent is such that what volunteers do can be cate-
gorized as state action under the four tests discussed above. The
nature of the liability would vary according to what the agency
did or failed to do. If, for exanple, the volunteer's act were in
violation of in-service training required of all volunteers, the
supervising officer would have a lesser likelihood of liability
than if he neglected to train the volunteer according to or
acquaint the volunteer with agency policies. Once again, witten
procedural and policy manuals and proper training and explanation
of policy would help mtigate supervisory or agency liability.
Unless there is fault with the agency, the liability would |ikely
be personal with the vol unteer.

If volunteers act outside the scope of their duties, officers
and agencies mght not be found I|iable. However, if acting out-
side the scope of duties as defined by agency policy is conmon
and a supervisor superficially or rarely corrects the practice,
then that supervisor may have effectively changed the custom or
policy. In such a case, the supervisor's chances of being held
liable for the volunteer's act would be increased.

OFFI CER OR AGENCY LIABILITY FOR INJURIES CAUSED

BY PARCLEES OR PROBATI ONERS ENGAGED IN
COMMUNI TY SERVI CE WORK

Community service work is often required as a rehabilitative

neasur e. The of fender personally engages in paying his debt to
soci ety. What if the probationer volunteering in or assigned to
work in a center causes illness through negligent food prepara-

tion or breaks an expensive piece of woodworking equipnent in the
craft roon? What if the probationer inflicts physical injury to a
resident of a nursing home? Aside from the offender's potentia
personal liability, could the officer or agency supervising the

of fender suffer liability?

Again, no case law exists on this specific issue. Oficer
and agency statutory authority, admnistrative policies, and
procedural manuals would be central to determnation of liabil-
ity. The reader is referred to Chapter Xl of this manua
(Supervision) for a discussion on officer liability for what a
probati oner parol ee does. That discussion in Chapter Xl
essentially says that chances are that liability on the part of
the officer would arise only if there is reasonably foreseeable
ri sk and reliance. In the context of community service work, the
of ficer must be careful not to place a probation/parolee in a type
of work that is related to his previous offense. Govi ous exanpl es
woul d be requiring a person placed on probation for drug use to
work as a helper in a hospital pharmacy, or requiring a parol ee
who was convicted of child abuse to work as a helper in a
community nursery.
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Aside from foreseeability, the courts also |look for the
presence of reliance. Essentially, this neans that the injured
party relies upon representations nade by the officer inplying
that the person who is to do the work is sufficiently conpetent
and reliable to be able to do the job safely. This is easily net
in conmmunity corrections prograns if the volunteer work is done
with the know edge or upon reconmmendation of the officer or

j udge. If the volunteer work is obtained by the probationer/
parolee on his own, then there is no reliance. Nonet hel ess,
liability mght still ensue if agency policy requires the officer

to disclose the client's record (particularly where there is
foreseeability that a simlar offense mght be conmtted), and the
officer fails to do that. In these cases, the better policy for
the agency to adopt is one that formally gives the officer the
option to disclose or not to disclose the client's record, even if
there is foreseeability, if the client obtained the work on his
own. An agency policy requiring the officer to disclose carries
the seeds of a possible lawsuit emanating from the injured third
party or the probationer/parolee, in case he does not get the job
because of the disclosure.

A slightly different but related concern is agency liability
to clients or comunity volunteers in the course of performng
community worKk. An exanple is a probationer who is I1njured while
working as a volunteer or a paid or unpaid helper in a public park
as part of his probation condition. These injuries are usually
covered by state tort law or by worker's conpensation laws. In
t he absence of coverage under local law, liability insurance to
cover these contingencies mght be considered by the agency.14

SUMVARY

Liability for and of private prograns and comunity service
work raises a nunber of legal issues for which there are no
authoritative answers, primarily because only a few cases have
addressed these issues. H gh on the list is whether or not
private parties can be held liable in section 1983 cases. Court
decisions answer this in the affirmative, holding that private
agenci es can be considered as acting "under color of |aw' when
they are involved with public agencies. Simlarly, private
parties are bound to respect constitutional guarantees under the
Bill of Rights when perform ng probation/parole functions.

Despite disclainmer of liability in a contract, a governnent agency
may be held liable for the acts of a private party or agency under
four possible tests that the courts can use to bring the acts
under the unbrella of state action. The sane rationale holds in
the use of community volunteers to do probation/parole work in
case damage ensues from what they do. Conversely, the agency may
be liable for damages arising from comunity work by probationers/
parol ees in sonme instances, specifically when foreseeability and
reliance are present.
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CHAPTER XV
TRENDS, GENERAL ADVI CE, AND QUESTI ONS

TRENDS

Court decisions continue to widen the net and add to the
category of officials who may now be held legally responsible for
acts done while in office. Wuat started as sporadic liability
|awsuits directed primarily at prison personnel have now evol ved
into a nationwide pattern of greater liability for all public
of ficials.

The trend is spreading to the private sector. Pr of essi onal s
and practitioners in the fields of nedicine, clinical psychol ogy,
education, law, and religion have been sued in increasing nunber
under state |aw Court congestion has becone a serious concern
and liability suits have certainly aggravated the problem

Gven this trend, probation/parole officers nust be carefu
and properly inforned. As public officers, they are vested wth
varying degrees of authority essential for effective task perfor-
mance. Wth this authority conmes an obligation to act respon-
sibly. Moreover, the general public now demands accountability in
al |l phases of public service. This is particularly true in the
crimnal justice system where |life and personal |iberty are at
st ake. This accountability takes the form of possible civil or
crimnal liabilities for breach of duty. The courts have | ong
abandoned their "hands-off" policy in favor of the "open door" era
vis-a-vis citizen conplaints. Accountability, court scrutiny, and
greater visibility are realities with which probation parole
officers will have to learn to live and cope.

GENERAL ADVI CE

The questionnaire sent by the project staff to all offices
of Attorneys Ceneral in the United States included the follow ng
guest i on:

What three nost inportant bits of |egal advice would
you give probation and parole officers to help them
avoid or |essen possible legal liability in connection
with their work?

Ranked in the order of response frequency, the top five
answers were as follows:

® Docunent your activities. Keep good records. (40%

° Know and follow departnmental rules and regul ati ons and
your state statutes. (35%

® Arrange for legal counsel and seek |egal advice whenever
guestions ari se. (27%)
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° Act within the scope of your duties, and in good faith

(20%)
° CGet approval from your supervisor if you have questions
about what you are doing. (18%)

O her bits of advice (in descending order) were:

° Keep up with devel opnents in your field, (e.g., rele-
vant |egal devel opnents, statutes, new departnental
regul ati ons). I gnorance of the |law or regul ations
excuses no one.

° Use common sense.

° Revi ew inportant decisions wth supervisors.

° Undert ake thorough investigations before making recom
nmendat i ons.

° Report the violations of clients.

° Notify your supervisor imediately if you suspect that
| egal action is being seriously contenpl ated.

® Have clear and conprehensive policies in your depart-
ment .

® Perform duties on tine.

° Take out insurance.

° Stick to the facts in all dealings with clients.

° Do not get personally involved with clients.

® Be familiar with revocation procedures.

° Keep out of politics.

° Advi se officers on ethical practices.

° Do not act as a police officer.

° Avoid transporting clients when possible.

° Ensure safeguards for client property.

It behooves probation/parole officers to note these words of
advice fromthe professionals in the field in the face of nount-
ing civil rights and state tort cases. On the other hand, a word
of caution is in order. Know edge of legal responsibilities and
awar eness of possible liabilities could lead an officer to over-
caution anounting to inaction. This should be avoi ded because
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in many case, reluctance or failure to perform duties can be nore
harnful than acting incorrectly. Know edgeabl e caution is a

val uabl e characteristic of a conpetent professional

SPECI FI C CONCERNS

Legal Representation

Legal representation should rank as a major concern of
probation/parole officers. In sone states, an informal and
unwritten understanding exists that allows the state attorney
general to undertake the defense of a public officer if, in the
attorney general's judgnent, the case is neritorious. Thi s
uninstitutionalized practice creates uncertainty and allows denia
of representation based on extraneous considerations. As
di scussed in Chapter VI, states use various guidelines in deciding
the kinds of acts they will defend. Wiile all of the states
surveyed stated that they provide |egal representation at |east
sone of the time, a substantial nunber indicated that they wll
not defend in all civil suits. The sane survey shows that
one-half of the states will not undertake the defense of an
of ficer accused of a crine. Creation of a state statute making
such defense by the state obligatory should be explored, if no
such statute exists. Legal representation can be undertaken by
the office of the attorney general, the city or county |ega
officers, or through a system simlar to nedical insurance where
an enpl oyee has the option to choose his own |awer.

Legal representation on the |ocal governnent |evel is nuch
| ess reassuring than representation for state officers. This is
significant because while parole agencies in a great majority of
states are adm nistered and funded by the states, probation
offices are predomnantly controlled on the local level, either by
local judicial districts, judges, or political agencies. Each
agency determnes the type of legal representation it gives to
| ocal public officers. Arrangenents vary from allow ng | ocal
officials to get their own |awyer at county's expense, to having

the county or district attorney represent the officer. \What ever
the arrangenent, it is inmportant that the policy on representation
and indemification be clarified and formalized. An unarticul at ed
and informal policy ("Don't worry, we will take care of you if a

lawsuit is filed") should be avoi ded because it can be inplenented
sel ectively, and, hence, is not nuch of a guarantee.

I ndemni fi cati on

Closely related to representation is the issue of
indemmification, if and when the officer is adjudged liable. A
majority of the states provide indemification for the civi
liabilities of their public enployees, albeit in varying amounts

The conditions under which the state will pay also vary and are
soneti mes uncl ear. Moreover, although nost states provide for
sone form of indemification, states often do not automatically

i ndemmi fy. In a majority of states and |ocal agencies, enployees
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can expect the state to help pay the judgnment only if the act on
which the finding of liability is based was wthin the scope of
enpl oynent and done in good faith. The definitions of the terns
"wWithin the scope of enploynent” and "good faith" vary from state
to state.

Probati on/ parole officers would be well advised to |ook into
their specific state statutes covering |egal representation and

i ndemmi ficati on. If no such statute exists, the possibility of
formul ati ng one ought to be reexam ned to ensure naxinmum
protection for the officers. Part of the |ack of protection cones

froma definitional problem Wile it is difficult, if not
impossible, to spell out very specific guidelines that further
refine the phrases "acting wthin the scope of duty" and "good
faith," working definitions of these terns go a |long way toward
alleviating anxiety and mnimzing arbitrariness. Such
definitions are not found in a nunber of current statutes.

Additionally, for purposes of maxinum protection, it is
inmportant that there be an understanding that a trial court's
finding that the officer acted outside his scope of duty and in
t he absence of good faith not be made binding on the state or
| ocal agency, particularly for purposes of indemification. An
i ndependent determ nation nust be allowed the representing or
indemi fying state authority (usually the attorney general's
office for state officers and the district attorney or county
attorney for local officers), based on circunstances as perceived
by that agency. Only cases that are grossly and obviously outside
the scope of enploynent and clearly done in bad faith should be
denied |egal representation and indemification. Wthout this
understanding, a state's legal representation and indemification
| aw can be ineffective because, as current case |aw stands, acts
that are done by probation/parole officers in good faith and
within the scope of their enploynent are exenpt fromliability
anyway. So, because of the prerequisite of the "good faith" and
"acting wthin the scope of enploynment" provisions of npbst state
laws, an officer who acts in good faith has no liability (and
therefore needs no indemnification), whereas one who is adjudged
liable (and therefore needs indemification) cannot be indemified
under nost state |aws because he acted in bad faith and/or outside
the scope of enploynent.

Pr of essi onal | nsurance

Prof essi onal insurance should be given serious study along
with the issues of legal representation and indemification
According to the project survey, only a mnority of states (30
percent) have insurance protection for probation/parole officers.
Insurance is particularly desirable in states where |egal repre-
sentation or indemification is either absent or uncertain. Thi s
i s because insurance conpanies may provide both |egal counse
and damage conpensati on. In states where insurance is not
provi ded, the enactnent of a law or the issuance of an adm nis-
trative policy should be explored and, wherever feasible,
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recommended. O herwi se, personal purchase of insurance should
be consi dered.

Il munity Statute.

Anot her possible source of protection that should be explored
by probation/parole officers requires action by state |egisla-
tures. The United States Suprene Court in Martinez v. California
(di scussed in Chapter V) held that California's inmunity statute
was constitutional when applied to defeat a tort claim arising
under state |aw That section of the California |law (section
845.8(a) of the California Governnment Code) provides as follows:

Neither a public entity nor a public enployee is liable
for: (a) Any injury resulting from determ ni ng whet her
to parole or release a prisoner or from determ ning the
conditions of his parole or release or from determ ning
whet her to revoke his parole or release.

A simlar statute may be enacted by other states at the
initiative of probation/parole officers. It may be necessary,
however, to keep an avenue open for neritorious clains. This can
be done by creating a state admnistrative body or a court of
clains where reasonably deserving cases may be adjudi cat ed.

Al though the applicability of a state inmmunity statute is
limted to state tort litigations and does not affect Section 1983
cases, such a |law does extend a neasure of protection to-public
of ficers. Moreover, although the California statute specifically
limts its coverage to parole cases, there appears to be no |ega
i npedi nent to extending that coverage to include probation
officers, particularly on such nmatters as the setting of
conditions and the revocation of probation

Source of Authoritative Infornmation

Probation/parole officers in each state need a source to
which they can refer for authoritative information on the topics

addressed here. It is suggested that, at the very |east, each
state develop a manual, perhaps along the lines covered in this
docunent . Some states have already done this, focusing on certain

specific areas of concern. The state manual need not be | engthy,
but it nust contain information specific to that state. The
topics addressed in this manual, as well as the series of
questions posed in the follow ng pages, should be val uable
starting points. Authors should renmenber, however, that this
manual gives generic information that may not apply to each state
or jurisdiction. Moreover, this manual will be outdated by new
deci sions and statutory devel opnents. Each state should update
its manual constantly, perhaps through the probation/parole or
corrections association's newsletter or occasional nenoranda from
the probation/parole agency or the office of the attorney

general .
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| MPORTANT  QUESTI ONS

For better protection and greater awareness, the following is
a list of inportant questions that probation/parole officers
shoul d ask and for which they should obtain answers from their
enpl oyers and | egal advisors. These questions highlight severa
vital issues addressed in this manual and help apply these |ega
concerns to individual states or jurisdictions. It would be in
the interest of probation/parole officers to arrange a semnar or
wor kshop with their enployers, |egal advisors, or other know -
edgeabl e persons who can give authoritative answers to the
foll owi ng questi ons:

1. If I amsued in a crimnal, tort, or civil rights
action in state or federal court, wll ny agency or
enpl oyer provide a |lawer to represent ne?

2. If a parolee, probationer, or anyone else is contem
plating suit against the agency, agency personnel, or
me, and | am contacted by their |awer, what should I
do?

3. What specifically should I do if and when | am served
with legal papers and/or court docunents indicating
that a |lawsuit has been filed against ne?

4. If there is a conflict between nme and a co-defendant,
or ne and ny agency, wll the governnent appoint a
different attorney for ne?

5. Are there any special defenses available to me as a
state probation/parole officer in a tort suit in which
| am the defendant?

6. Are there any specific crimnal laws in my jurisdiction
of which I nust be aware that apply specifically to
probation and/or parole officers or public officials/
enpl oyees?

7. Are there any decided cases in ny state where a pro-
bation/parole officer has been held liable under state
tort law either to the client or to a third party?

8. Wt type of immunity, if any, do | enjoy as a pro-
bation/parole officer under ny state's |aw?

9. Does our state have laws that would indemify nme if |
am found liable in a state tort or a federal civi
rights action? |If so, how do these laws apply to ne?
Is the coverage nandatory or optional?

10, What do I have to do to enhance ny chances of indemni -
fication in the event | am sued? Wat procedures nust
I foll ow?
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11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

What is the best way, consistent with the laws of ny
state, to protect ny personal assets from seizure and
execution for satisfaction of a judgnment against ne?

Is there any kind of liability insurance available to
me individually or as a nenber of a group through the
governnent or privately?

Does our state have a state civil rights |law that m ght
affect me in ny work? If so, what and how?

Does our state have a |aw covering the issue of

di scl osure of information about nmy client to others,

for exanpl e: privacy laws, |aws on confidentiality of
crimnal offender record information, and |laws on the
confidentiality of nental health, education, and
vocational information? If so, how does it apply to ne
and what are the penalties and procedures for vio-

| ati ons?

Does our state have a state law that gives ny client,
his lawer, his designate, or others access to
information in ny file or in ny reports? |If so, what
are the specific requirenents and what are the penalties
and procedures for nonconpliance?

Does our state have an Adm nistrative Procedures Act
that applies to me? |If so, how?

As a parole officer, what should | do if, at a
revocation hearing, | feel that the hearing officer is
denying the parolee his/her rights to due process under
Morri ssey?

Is there a conpilation of regulations, policies, and
directives that govern nmy conduct as an enpl oyee and
relate specifically as to ny work with clients?

Who is ny legal advisor? Is there any public officia
to whom | can turn who is obligated to advise ne in

| egal matters and upon whose advice | amentitled to
rely?

Am | a peace officer? Wat are ny |aw enforcenent
powers vis-a-vis arrest, search, seizure, and ability to
assist and be assisted by |aw enforcenent officers? Am
| enpowered to carry a weapon?

Does nmy court or agency have any guidelines on arrest
and search or frisk of clients and their hones and
property?

Are there specific laws in our state that relate to ny
responsibilities and duties as a public enployee and as
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a probation/parole officer in particular? What are
t hey?

23. Are there specific laws in our jurisdication that set
out the rights and duties of ny clients?

24. Do we have a witten policy on assessnent of restitution
that will give the probationer access to a judicial
determnation in the event he disagrees with the anount
claimed by the victim or assessed prelimmnarily by nme?

25. According to state law or court decisions in this state,
can a judge or parole board delegate the inposition of
conditions or the setting of the restitution anount to
me? |If these cannot be del egated, but judges or boards
do it anyway, what is ny best defense under state |aw
against liability?

26. Do we have a witten policy on ny inposing or nodifying
conditions of probation or parole that will give the
client imedi ate access to the judge or board if he
contests ny action?

27. \Wat should | do about transporting clients (prisoners)
in ny private vehicle? Wat responsibility wll ny
enpl oyer assune in the event of an auto accident?

28. Should I warn third persons if | believe the client
presents a possible danger to then? |f so, under what
circunstances? If it is a close call, whom should I

contact for advice?

29. Do you want ne to advise clients on procedures and on
how to put their best foot forward when appearing before
the court or board?

30. Do you want every violation reported to the court or
boar d?

31. What do the terns "good faith" and "negligence" nmean in
our state?

32. How can | be sure that | am inforned on an up-to-date
basis regarding admnistrative rules, regulations, and
deci ded cases affecting ne?

A final word. Law suits are a burden. They cause anxiety,
drain tine and noney, and take a heavy toll on all parties
concer ned. There is always the possibility of a counter-suit by

the officer in retaliation, but that nerely conpounds the problem
and i ncreases expenses. Avoi dance of suits through proper task
performance and other precautionary neasures is the better option
for probation/parole officers as they continue to discharge their
duties and responsibilities in a time of challenge and change.
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APPENDIX
GLOSSARY

Abuse of Discretion: No clear standard exists but, generally,
(1) no reasonable person would take the view adopted by the
deci si on-nmaker, or (2) the decision was nmade for sone arbitrary
reason wholly unrelated to the statutory standard, or (3) the
decision was nmade in contradiction of applicable policy or
statutes.

Absol ute | munity: The exenption enjoyed by certain governnent
officrals fromlrability in a lawsuit by virtue of the position
t hey occupy. This means that if a civil suit is brought, it wll
be dism ssed by the court without going into the nmerits of the
plaintiff's claim Legi sl ators, judges, and prosecutors enjoy
absolute imunity for the decisions they make in the performance
of their jobs.

Adm nistrative Law Rul es and regul ations pronul gated by
governnental agencies instead of by |egislative bodies. Once
promul gated, these rules and regul ations have the force and effect
of law and are binding on that agency, its officers, and those who
deal with them wunless declared illegal or unconstitutional by the
courts. Exanples are rules and regul ations issued by probation
and parol e agenci es.

Cvil Cases: Cases brought to recover sone civil right or to
obtain redress for some wong. Tort actions are exanples of civil
cases. Al non-crimnal cases are civil cases.

Cvil R ghts Attorney's Fees Awards Act of 1976: A federal |aw
(sonmetimes known as Section 1988) that allows the court to award
attorney's fees to the prevailing party in sone types of federal
suits, particularly Section 1983 cases.

Cvil R ghts Cases: Another nane given to Section 1983 cases.
Refer to Section 1983, below, for a npbre extended definition.

Color of State Law  Actions taken under "color of state law” have
t he appearance but not the reality of being legally justified.

The term suggests the m suse of power possessed by virtue of state
law, and that the msuse is possible only because the alleged
wongdoer is clothed with the apparent authority of the state.

The term includes conduct actually authorized. Ceneral |y,
anything a probation/parole officer does in the performance of
assigned duties, whether or not actually authorized, is done under
color of state |aw

Damages: Pecuni ary conpensation to the person who suffers |oss or
harm froman injury: a sum recoverable as anends for a wong to a
person, his property, or his rights. Damages (nom nal ,
conpensatory, or punitive) may be awarded to the plaintiff in
state tort or Section 1983 cases.
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Def endant : The party agai nst whom an action is brought: the party
denying, opposing, resisting, or contesting the action brought by
the plaintiff or the state. Probati on/parole officers may becone
defendants in several kinds of cases arising out of inproper task
per f or mance.

De Novo: The hearing of a case anew, afresh, a second tinmne.

Discretionary Acts: Acts that require personal choice and
judgment, such as deciding on policies and practices. In general,
t he consequences of discretionary acts cannot result in liability,
unli ke mandatory or mnisterial acts.

Doubl e Jeopardy: A defense, of constitutional origin, in a
crimnal prosecution; the claimthat the defendant is being placed
on trial for a second tine for the sane offense for which he has
previously been tried. The doubl e jeopardy defense, however, does
not apply where one case is a crimnal prosecution and the other
is for nonetary danages for the same act, or where the crimna
prosecution is made successively under state and federa
jurisdiction, or vice versa.

Dual Court System  The court systemin the United States where
there 1s one court system for federal cases and separate systens
for state cases.

Due Process: A course of |egal proceedings according to those
rules and principles established in our system of justice for the
enforcenment and protection of private rights. In the nost sinple
of terms, fundanental fairness.

Exclusionary Rule: A rule of substantive law that prohibits the
use in adversary crimnal proceedings of evidence of any nature
that was obtained in violation of I|aw The rul e has been extended
to include any evidence subsequently discovered solely as the
result of the illegally obtained evidence.

CGood Faith: The condition that exists when an officer acts wth
honest 1 ntentions, under the law, and in the absence of fraud,
deceit, collusion, or gross negligence. A def ense agai nst
liability, good faith has a subjective and an objective

conmponent . Both el enents nust be present for the defense to
succeed: (1) the person nust have acted sincerely and with the
belief that what he did was lawful; and (2) the judge or jury nust
determ ne that such belief was reasonable.

Covernnental | nmunity: Exenpti on of governnment agencies or
entities fromlirability for their governmental, but not their
proprietary, functions.

"Hands O f" Doctrine: The doctrine adopted by the courts since
the md-1960s to entertain cases filed by prisoners and others

in the crimnal justice process seeking redress of grievances or
nonetary liability against government officials. The "hands on"
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doctrine has led to the "Open Door" era in corrections and the
whole field of crimnal justice litigation.

[ muni ty: A general termreferring to exenption from tort
rability or other fornms of |awsuits. I munity can be
governnental or official; absolute, qualified, or quasi-judicial.

I ndemmi fi cati on: To nake good the loss of another: in the case of
a public enployee who is sued, indemificaiton refers to paynents
to the officer fromthe governnent to fully or partially pay the
damages assessed agai nst him

Jurisdiction: The authority of a court to hear and decide a
case.

Legal Liabilities: Refers to the various civil and crimna
proceedings to which a probation/parole officer may be exposed if
he breaches any of his legal responsibilities through malfeasance
(the comm ssion of sonme unlawful act), m sfeasance (the inproper
performance of some |lawful act), or nonfeasance (the

nonper formance of an act that should be perforned).

Legal Responsibilities: Duties and obligations inmposed on
probation/parole officers by the United States Constitution, the
state constitution, federal |aws, state |aws, court decisions,
adm nistrative rules, and agency guidelines that, if breached
give rise to legal liabilities.

Mnisterial Act: An act that consists of the performance of a
duty, In which the officer has no choice but to carry out the act
(e.g., the duty to provide a probationer/parolee a revocation
hearing before revoking probation/parole). Nonper f ormance of a
mnisterial act, unless in good faith, can lead to liability.

Negl i gence: The doing of that which a reasonably prudent person
woul d not have done, or the failure to do that which a reasonably
prudent person would have done in like or simlar circunstances:
failure to exercise that degree of care and prudence that
reasonably prudent persons would have exercised in simlar

ci rcumnst ances. Negl igence can lead to liability under state tort
l aw or Section 1983.

Oficial | munity: Exenption of-certain classes of officials from

tort lrability or law suits because of the functions they
perform

Plaintiff: The person who initiates a civil lawsuit. In a state
tort or a Section 1983 action, this is the person who alleges that

he has been injured in sone way or has rights violated by the
actions of the probation/parole officer

Preponderance of Evidence: That evidence which, in the judgnent
of the jurors or judge, 1s entitled to the greatest weight,
appears to be nore credible, has greater force, and overcones the
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opposi ng evi dence. The side with the preponderance of evidence
wins a civil case. Preponderance denotes nore than quantity.

Probabl e Cause: That anount of evidence, supported by
circunstances, that is sufficiently strong to warrant a cautious

person to believe that an accused is guilty of the offense with
whi ch he is charged.

Qualified |Inmmunity: Exenption from liability under sone
cl rcunst ances. An official's act may be inmune from liability if

di scretionary, but not if mnisterial. A so, an officer may not
be liable even if the act was mnisterial, if it was done in good
faith.

Quasi -Judicial | munity: Exenption from liability under sone

Cl rcunst ances. Oficrals who have sone functions of a judicial
character and sone executive duties may be inmmune from liability
for the former duties, but not for the latter.

Respondeat Superi or: Refers to the responsibility of an enpl oyer
for the acts or negligence of his enployees or agents. General ly
not applicable when the governnent is the enployer.

Section 1983 Case: A suit based on a federal |aw enacted in 1871
seeking various renedies (anong them nonetary danages) from a
government officer on the grounds that the plaintiff's federal or
constitutional rights have been viol ated. Also referred to as
civil rights cases, they are usually tried in federal courts.

Special Condition: A condition of probation or parole that is not
I mposed as a nmatter of course on all probationers or parol ees, but
is designed to neet a special rehabilitative need.

Stare Decisis: A doctrine of law which states that when a court
decides an issue of law, that decision will be followed by that
court and by the courts under it in subsequent cases presenting
simlar circunstances.

Statutory Law Laws passed by legislatures instead of by other
bodi es or agenci es.

Tort: A wong in which the action of one person causes injury to

the person or property of another in violation of |egal duty
i mposed by | aw.

Tortfeasor: A person who conmits a tort, a w ongdoer.

United States Courts of Appeals: The courts to which cases from
the Tederal district courts are appeal ed. There are twelve courts
of appeals, each serving a designated "circuit" of several states
(except for the District of Colunmbia Grcuit). From the courts of
appeal s, cases are appealed to the United States Suprenme Court.
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United States District Courts: The lowest courts in the hierarchy
of general jurisdiction federal courts. This is where federal
cases, including Section 1983 cases, are tried. There is a

m ni mum of one district court per state.

United States Suprene Court: The highest court in the United
States, to which appeals from federal or state courts may be

t aken. Conposed of one Chief Justice and eight associate justices
who are appointed for life, its decisions are binding on both
state and federal courts throughout the country.

Venue: The place where the case is to be heard.
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