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Introduction

At the request of the Advisory Board, the NIC Prison Division initiated a national survey of correctional agencies on
the issue of Sexually Violent Offender Legidlation. The interests of the Advisory Board were to find out the number
of states who had statutes that provided for the civil commitment of convicted sex offenders upon their release
from incarceration. The U.S. Supreme Court decision in State of Kansas v. Leroy Hendricks (Nos. 95-1649
and 95-9075), prompted the Board’s interest in this issue. This decision upheld the right of a State to engage in
acivil commitment proceeding based on a“mental abnormality” or “personality disorder” when the individual is
“likely to engage in predatory acts of sexual violence.” Significant to this decision were the facts that there were

no-requirement to show mental illness nor a finding of double jeopardy when the civil commitment occurs
upon the release from incarceration.

The project was intended:

. To find out the number of states that have legislation that allows for the post incarceration commitment of
sexual predators,

. To find out if due process provisions exist for offenders who are subject to commitment.
. To learn the numbers of offenders who were committed under this type of legislation.
. To judge legislative sentiment toward this type of legidlation,

o To determine the role of the DOCs in the civil commitment process,



NIC faxed the survey instrument to departments of corrections (DOCs) nationwide on September 3 and 4, 1997.
Staff made follow-up contacts with DOCs during the weeks following to promote a high response rate. Completed
surveys were returned by 49 states and the District of Columbia.

Findings

Results of the survey show a great deal of legidative interest in thisissue.

A total of 19 of the responding states indicated that there were no current statutes and no statute was
reported as pending or previously introduced.

Of the remaining survey respondents, 17 indicated that legislation had been previously introduced or was
pending and 12 have current statutes. Two states. lowa and Maine had laws which were repealed. but both
have had new bills introduced.

The Ohio statute provides for a“modified life sentence” rather than civil commitment.

Of the respondents reporting statutes, 9 of the 13 report full “due process’ procedures. These states have
formal judicial hearings and an appeal processis available to the offender. Only Nebraska reports an
administrative process, but does allow for offender appeal. Neither California nor the District of Columbia
report having an appeal process available to the offender. As noted earlier Ohio statue defines thisissue as a
sentencing option.

Most survey respondents which have statutes indicate that the Departments of Mental Health or Departments
of Human Services were the agencies to which offenders are committed. The exceptions to this type of
placement were the states of Mississippi where placement remains in the Department of Corrections and
Ohio where to offender may be sentenced to “modifiable life.” 1llinois reports a dua system whereby the
facility and security is provided by the Department of Corrections, but treatment and non-security staffing is
the responsibility of the Department of Human Services.

According to respondents all states with statutes require some actions on the part of the respective
Department of Corrections with the exception of Nebraska. Of the group 1 requires only notification, 3 only
require assessment, while 7 jurisdictions require both notification and assessment by the DOC and 1 only
requires referral to be done by the DOC.

In the states requiring DOC action, the process is conducted by DOC Mental Health Professional (MHPs) in
6 jurisdictions and by DOC Non Mental Health Professionalsin 2 states and in the remaining 4, staff of the
Departments of Mental Health/Human Services are used. Kansas reports the use of a panel consisting of
DOC staff and staff from other agencies.

As reported the survey shows that there are currently approximately 395 offenders now under civil
commitment and at least an additional 521 offenders currently in the process of being committed.



Recommendations:

NIC could assist in the development and evaluation of various risk assessment instruments being used to assess
offenders, by convening a panel of expertsin thisfield for the purpose of reviewing and evaluating the current
instruments used and promising research while providing suggestions for appropriate utilization. NIC could provide
training on the administering and utilization of offender risk assessment instruments.
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103 South Main

Waterbury, Vermont 05671-1001

Tel: 802/241-2307 Fax: 802/241-2565

Jim Jones

Executive Assistant to the Director
Virginia Department of Corrections
6900 Atmore Drive

Richmond, Virginia 23261-6963

Tel: 804/674-3119 Fax: 804/674-3509

Victoria Roberts

Program Administrator

Washington State Department of Corrections
P.O. Box 41127

Olympia, Washington 98504

Tel: 360/753-1678 Fax: 360/586-4577



Wyetta Fredericks

West Virginia Division of Corrections
112 Cadlifornia Avenue

Charleston, West Virginia 25304-0280
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Agencies of Commitment

DEPARTMENT

==

STATE DEPARTMENT OTHER
comgcﬁﬂows MENTALQ%EALTH
AZ X
CA X
IL g h
KS X
MN h
MS X
NE X
NJ X
ND h
OH d
WA X
WI
D.C. h

Commitment Procedures
STATE FORMAL ADMINISTRATIVE JUDICIAL APPEAL

HEARING PROCESS
AZ X X X
CA X X
L X h'e X
KS X X X
MN X X X
MS X X XY
NE X X X
NJ X X X
ND X X X
OH d d d d
WA X X X
WI X X X
D.C. X X




Number of Inmates

Commitment Process
STATE poc NOTIFICATION | ASSESSMENT | BOTH | OTHER Doc Doc OTHER
R wiNty, | e
e | T
AZ X X X
CA X i X
IL X X X
KS X X j
MN X X X
MS X X X
NE
NJ X X X
ND b'e X X
OH d d d
WA X X k h
“WI X X i X
D.C. X X h

* No survey response

a Legidation passed in 1994, repealed in 1996

b Repedled in 1990

c Two statutes: Psychopathic Personality and Sexually Dangerous Person
d Statute allows for “a modifiable life sentence” - offenders sentenced to flat time at the end of

which arisk assessment conducted for Parole Board review, Board can continue the offender, with a

risk assessment being done every two years
e Statute allows for a maximum sentence to be imposed with supervised release to equal length of

the sentence

f Council enacted emergency legisation they need Congressiona approval by December 11, 1997,
to become permanent if not approved it will expire

g Department of Corrections is responsible for providing a facility and security and the Department

of Human Services is responsible for treatment

h Department of Human Services
i Referrd

j Panel consisting of DOC staff and staff from other agencies
k End of Sentence Review Committee

| Legidation effective 1/98

m Actual number unreported DOC

n Legidation effective 8/97

Committed

STATE | coMMITTED | IN
PROCESS

AZ |3 12

CA |53 181

L | -

KS |11 -

MN | 100 -

MS |1 -

NE (90) m (3)m

NJ |60 -

ND n -

OH |d d

WA |23 218

WI |65 105

DC |f -

total | 395 521




