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UNITED STATES DISTRICT COURT ... o
SOUTHERN DISTRICT OF FLORIDA
© CASE NO. 04-80862-CIV-MIDDLEBROOKS/JOHNSON

COMMODITY FUTURES TRADING

COMMISSION,

Plaintiff, _ g

. A vy TE e
vs. . . . : ‘ ‘
WILSHIRE INVESTMENT MANAGEMENT DEC 05 2005
CORPORATION, NATIONAL COMMODITIES et waomox
CORPORATION, INC., ANDREW ALAN SRV, S
WILSHIRE, ERIC SCOTT MALCOLMSON and - E
JAMES JOSEPH RUSSO, |
Defendants.
/
., TRALORMR

THIS CAUSE comes before the Court upan a Complaint, (DE #1], filed on September
14, 2004. In the Complaint, Plaintiff, the Commodity Futures Trading Commission (“CFTC"),

" alleges that Defendants violated the Commodity Exchange Act ("CEA?), as amended, 7 U.S.C.

§§ 1 et seq., and applicable CFTC Regulations. Specifically, the CFTC alleges that Defendants

" violated 17 C.F;R. § 33.10(&) & (¢) (2003) which makes 1t urilawful h
' . “for any person directly or indirectly: (a) To cheat or defraud or
.. attempt to cheal or defraud any other person; . . . (c) To deceive or
... attempt to deceive any other person by any means whatsoever in or

. lin connection with an offer to enter into, the entry into, the

confirmation of the execution of, or the maintenance of, any
- commodity option transaction. '

TR
By sllegedly violating the CFTC's.regulations on commodity transactions, the CFTC
maintgjn;é t?zat Defendants alsd violated 7 i.].S,C. § 6¢c(b) (2@0_2) \yliich vp;(vwi,des that
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o mo person shall offer to enter into, enter into or confirm the execution
_ of, any transaction involving any commodity regulated under this
Act . .. contrary to any rule, regulation, or order of the Commission
proh1bmng any such transaction or allowing any such transaction
' under such terms and condmons as the Commission shall prescribe.
Id.

A fOur-day bench tnal in this matter was held from August 8-11, 2005 During that time,
the Coun heard argument by the partles and tcstlmony from mulnple thnesses The Court has
reviewed the record, including the trial transcript, all evidence admitted at trial, the parties’ post-
wial ﬁhngs, and 1s otherwise fully apprised in the premises.

1. FINDINGS OF FACT

| The etridence at trial consisted mostly of testimony by nine ol'ientsof Wilshire Investment
Management Corporatlon (WIM), two auditors from the National Futures Association (NFA),
and Defendants Enc Scott Malcolmson (‘ Malcolmson”), James Joseph Russo (“Russo "), and
tesumony Whﬂe it is understandably dxfﬁcult to confront testlmony by several mvesmrs about
events transpiring years before the defendants’ tesnmony was sumply not credible. They
emphancal ly clmmed that all the testxmony of the mvestors was false A.lthough several of the
mvestors had no prevnous expenence in tradmg commodities or opt:ons the brokers claimed that

these novices a]ways msxsted on makmg their own decxs:ons about Uades and that many of the

‘losses occuned when the investors dlsregarded their advice.

The Defendants would rarely answer a questxon directly. Rather than answer the question
asked, a defendant would provxdc a torrent of ] Jargon about “tradm;g stratcg1es » “gystematic

approaches,” “cOmputer 'generated signals,” and “tcchnical nnalysis.”'f" R
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The defendants claimed to be unable to remember when they had last read their
deposmon Iesnmony, when 1hey had made changes in their written dlrecl tesumony, or even
what they had said momems bcfore th the dcfendants msxsted that not only was the investors’
tesumony untrue, but that the defendants’ accurately remembered all of the detailed
| conversatmns thh theu' clients. While the defendants adamamly demed promlsmg their clients e

hlgh proﬁts, suggestmg that their other clients had been very successful, downplaying the risks of
commodlty tradmg, or using seasonal mformauon to suggest profit potenual the investors’
testunony conmstcntly mchcatcd otherw1se lndecd the pattern estabhshed by the investors’
testimony, despite the defendants’ protestations, is undeniable.

The Court must first determine what specific statemnents were made to each investor by
Defendants Russo, Malcolmson, and Wilshire. Based on the tnal tesnmony, the Court finds the
followmg L R TR I

| oy Tony DelDuce

Mr Del Duco was mmally contacted by Jon Vasta a WIM account executive, who

| wantcd him to open an account with WIM. Vasta told Mr. Del Duco that if he invested with

| Vasxa he would “make money Vasta specxﬁcally referenced the approachmg cold winter and

said, becausc of this, hcatmg oil was gomg to go “through the roof" and Mr Del Duco could take
' advanmﬁe of the' “se‘asonal'swing » 'Later after losing money on the initial heating oil trades,
‘ Va;ta told M. Del Duco that he should purchase additional optlons in soybeans Vasta promised

: that Mr Del Duco would “at the very least” break even on the soybean trade, and would most

hkcly recoup all his 1osses and make some money Mr Del Duco also had several conversations

with Andrcw WILShlI'e Dunng at least one conversanon Wﬂshlre assured Mr. Del Duco that
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WIM’s other clients were making money and Mr. Del Duco would 100 ‘if he' ".“stuck it out.”
Wilshire also promised that if Mr. Del Duco stayed with WIM, the company would make Mr.
Del Duco s money back for him.
- b Damel (a ee |
) Mr McNamee received a phone call from James Russo, an Assoclated Person (“AP™) of
WiM, éﬁer responding to an Internet * pop-up” ad for educational matenals on commodity
tradmg Russo mdxcated that he specialized i options trading and that these options entailed
“little orno risk unless the trader was complele moron.” Russo also 1nd1cated that options
trading had an infinite “upside” and that profits were almost “guare.nteed.“ Furthermore, Russo
claimed that «all his clients” who closely follow his recorumendations realize significant profits
in short periods of time. Over the course of several months, Russo con.stanﬂy called Mr.
‘;McNamce pressunng hun fo invest and suggestmg that optlons trddmg would fund both Mr.
McNamee s rctlrement and h13 chxldren s education “w1th1n a few months " After Mr. McNamee
' opened an account at WIM, he spoke with Andrew Wilshire, who assured him that Russo was
one of .hic? besttraders Russo recommended investing in J apanese Yen, assuring Mr. McNamee
that 1t was a “sure thmg“ and a “home run.” When thxs mvesunent fa.tled in May 2002, Russo
encouraged McNamee to purchase crude oil opt:ons becausc Iraq was gomg to embargo oil sales
tothe US.” o I
: ¢ Dennis Albrecht
‘_Mr.:A}brécht received a call from Eric Malcolmson, another WIM AP, after contacting
_ WIM on the Internet, Malcomson said that he had just helped' another client double or triple his

invest'memf.’ Mr. Albrecht had no e:éperiencc in trading commodities or cptions. In Japuary
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2002, based on Mr Malcolmson s advice, Mr. Albrecht invested first $5,000 and later an
additioual $15,000 in Japanese Yen. By March 2002, Mr. Albrecht had lost all but $23 94.

d Doreen Daxdone o

Me Daldone recewed a phone call from Malcolmson in 2000 Malcolmson repeatedly
told her “I know [ can make you money" and represented that he had been very successful
bmakmg other clients rich through commodities trading. Malcolmson suggested investing in
natural gas bccause as the winter wore on and grew colder people would use more gas for heat.
| He alsotold Ms. Datdon_e not 10 worry about risk and contmnauy emphasnzed profit potential.
After Ms. Daidone’s initial investment disappeared, and she mdmated a desxre to close her
acconnt, Malcolmson etate ] will make your money back.”

| e. Charles Bolam

Mr Bola.m also dealt with Eric Malcolmson Malcolmson suggested that his experience
and gmdance would greatly reduce the nsk of opuons tradmg He encouraged Mr. Bolam to
mvest 1mmed1ately because “time {was] critical” to take advantage of a record low in Japanese
Yen. Malcolmson said that M.r Bolam could make a large retum unmedtately and insisted that
" he would pmiss a great opportunity if he did not invest immediately. Malcolmson did not address
hxschents’ losses and only epoke al'aontnj)otendal éains.‘ T

" °f Bruce Molesn

*Malcolmsan contacted Mz, McLean in April 2001, Malcolmson claimed that WIM’s
“great research team” had produced a winning trade percentage of 75%-80%, and that
Malcolmson’s own clients were making 2 Jot of money. In fact, Malcolmson told Mr. McLean

he could expect to double his investment in a short period. After opening his account, Mr.
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McLean clarms rhat Malcolmson purchased several options without bauthorizetion, resulting in a
loss of most of the account
w
~ Mr. Dipert dealt with Russo and Michael Pucci, another account execuﬁve at WIM. Mr.
Dipert mvested 87, 000 in Scptember 2001 based on Russo’s reprcsentatron that he could make
$30, 000 and “retire early ” After losing that $7,000, Mr. Drpen contmued 1o invest with Pucci.
In June 2002 Pucc1 made six unauthonzed trades in Mr. Drpert’s ac_eount_ whrch eventually
wiped :out Mr. Dipert’s account. S
h. George Tracy
Mr. Tracy had an account with Malcolmson. Malcolmson erncouraged M. Tracy to add
more money to h)s account stating that WIM clients had made e lot of money. Malcolmson
recommended purchasmg heaung oﬂ optrons umnedlately, before wmter amved in the northeast,
because pnces would go up in the winter.
i, John Stevens
Mr Stevens recerved a call from Malcolmson in Septernber 2000 ‘Malcolmson described
| himself as “very successful” and descnbed WIM asone of the most successful trading firms.
Malcolmson claimed to have a ‘proven method” for makmg proﬁtable trades and that he could
i double or tnple Mr. Stevens’ mvestment ina 'short tmre Malcolmson also clarmed to have
' runted $5, 000 and $10 000 accounts into $100,000 accounts. While acknowledgmg that
commodmes tradmg mvolved some risk, Malcolmson described his method as “fool-proof.”
Dcsprte the frequent statements to these nine customers mdrcanng that WIM clients made

fots of &iahé'y"and that WIM brokers had methods and expetrence tha_t limited the risk of trading
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cornmodrues, the vast majorrty of WIM clients lost money. In fact, frorh September 2000
through September 2004, approxtmately 87% of WIM clients closed thetr accounts with a loss.
See Pl. Ex. 1 6 During this period, Malcolmson and Russo’s chents did even worse, losmg
money 88% and 89% of the time, respectively. Id. The largest gam any of Maleolmson ]
aceounts closed with between 2000 and 2003 was $8,231.57; the largest gam by any of Russo’s
aecounts was $4,192,73. PL Ex. 16, pp. 6, 9. Neither Malcolmson nor Rdsso nor any other WIM
represenretrve ever dlSClOSCd the firm’ s track record or the mdtvrdual AP’s track record to their
clients. ©o i s o e |

»I'n December 2003, Vilia Sutkus-Kiela and Matthew Pendell of {he NFA met with
Andrew Wilshire in connection with an NFA audit of WIM. Ms. Sutkus-Kiela and Mr. Pendell
also conducted an exit mtexvrew with Wilshire on March 15, 2004 before issuing their audit on
March 24 2004 They presented the audrt S conclusrons to Mr ersh1re 1ncludmg concermns that

WIM’S sales sohcrtatrons were mrsleadmg and hkely to decewc the pubhc o

b AL S

1. ANALYSIS OF LIA BILIT
' MALQOLMSOE AND RUS so |
“Ina srmrlar cmforcement case brought by the CFTC, theEleventh Circuit noted that the
| CFTC st prove three elements to establish liability for fraud: (1) the making of a
) rmsrepresentanon, misleading statemem ora deceptrve omtssron, (2) scienter; and (3)

matenahty See Cammodrly Futures D‘admg Comm nv. R. J thzgerald & Co /310 F.3d 1321

TP ;,,v_ .

The Eleventh Cireuit also cxphClﬂy noted that “unl tke a cause of action for fraud undcr the common law of
Torts, * rehzmcr. on the represenratrons isnota requisite element in an cnforcement action. RJ, Fitzgerald, 310 F.34
atn.6. .
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Q lth Clr 2002), citing Hammond v. Smith Barney Harris Upham & Co., [1997-1990 Transfer
Binder] Comm Fut. L. Rep. (CCH) 24,617 (CFTC Mar.1, 1990); CFT C v. Trinity Finan. Group,
Inc., Comm Ful L. R.ep 27,179 (S.D. Fla. Sept- 29, 1997), aff'd in relevant part by CFTC v.
Sidori, 178 F 3d 1132 (l]th C:r 1999). .
Makmg ofa Mlsrepresentatlon, Misleading Statement, or Deeeptwe Omlssxon

| In R J F xtzgerald the Eleventh Circuit noted that “whether a mxsrepresentatxon has been
made depends on ‘the overall message’ and the ‘common understanding of the information
conveyed.”” R.J. ‘Firzgerald, 310 F._éd at 1328. That Court found liability for statements
overemphas:zmg profit potential and downplaying risk. These statements.included telling
customers that “huge profits” of “200 to 300%” and that customers needed act immediately
becausc the market might “never” present such an opportumty agam Id at 1329. The Court also
noted that both the Court and the CFTC had prewously condemned “lmkmg proﬁt expectations
on commodmes opnons to Lnown and expected weather events seasonal trends a.nd historical

ghs” i w1330, R
Russo and Malcolmson made several mxsreprescntanons and mxsleadmg statements that

exaggerated proﬁt potenual and downplayed nsk smular to those condemned in R.J. Fitzgerald.
Russo told Daniel McNamee thal his SuggeSted investmmts had mﬁmte upsxde,” that profits
'were “almost guaranteed » and that mvestmg in Yen was a “sure thmg » He even went so far as
to say that options tradmg entatled “httle or no nsk unless the trader was a complete moron.”
Russo told Ijuane lljlinert:thet hecould ntake'$30,000 off of a $7,000 mvestment and “retire
ca:lgé.*‘;"“"';'. i ‘ o : T

* ‘Malcolmson told »Dennis Albrecht and John Stevens that he had helped clients “double or

P N o
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triplc”- thelr rrtoney and had turned $5,000 and $10 000 accounts into $100 000, even though 88%
of hxs chents had Tost money between 2000-2004 and the largest gain any of his clients had
expenenced was apprommately $8 000. He guaranteed Doreen Datdone and John Stevens that
he would make them money He also suggested to Charles Bolam, Bruce McLean, and John
Stevens that his experience, research methods, and trading techniques would lirait their risk, even
going so far as to call his method “fool-proof.” F'urally, in direct contravention of previous Court
and CFTC rulings, Malcolmson suggested 10 clients that they' could m_ake substantial profits by
elymg on seasonal trends and historical prices. For example, he told Doreen Daidone and
George Tracy that natural gas and heating oil options (respectively) would increase as winter
wore on. Just as the commercial in R.J. Fitzgerald told customers that they needed to act
lmmedtately to take advantage of a unique opportumty for gains in the corn market, Malcolmson
told Charles Bolam that “nme [was] cnucal” to take advantage of record lows in Japanese Yen.
The Defendants argue that therr exuberant descnpnons of proﬁt potenttal were balanced

by the nsk dtsclosu:e documents that each customer srgncd and by t.he fact that each customer
makes the ulumate decxsron of whether or not 10 place a trade However the Eleventh Circuit
has consrstently held that general risk disclosure statements carmot balance out clearly
'mtsleadmg statements See CFTC v. Sldatl 178 F. 3d 1132, 1136 (11lh Cir.1999) (“We seriously

- doubt whether borlerplate risk drsclosure language could ever render an earhcr material

B rmsrepresentatron 1mmatenal ; Clayton Brokerage Co. of Sr Loux.s‘ v. CFT C, 7194 F.2d 573,

" 580- 81 (l 1o er 1986) (“presentanon of the risk disclosure ‘statement does not relieve a broker
of 7an3r obifgatiorr under the [Act] o disclose all material information about risk to customers.”);

JCC. Inc. v. CFTC, 63 F.3d 1557, 1569-70 (11* Cir. 1995). Nor can the defendants hide behind
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the mvestment «decisions” of mostly novice investors led to beheve that thetr broker’s
reconunendanons are fool-proof Such a ﬁndmg would fly in the face of the Act and its
tmplcmentmg regulattons -

In addmon to makmg nusrepresentatxons and mtslcadmg statements, Russo and
Malcolmson admttiedly never dxsclosed that 88% and 89% of their customers respectively, and
87% of WIM’s customer overall lose money R.J. Fi x!zgerald found that omitting such dismal
results (95% in that case), pameula:ly in conjunction thh exaggerated statements of profit
potentiai; made the solicitations fraudulent as 2 matter of law. 301 F.3d at 1332- 33. The Court
statcd that it is “misleading and deceptive to speak of * hmned risk’ ond ‘200- 300" percent profits
without also telling the reasonable listener that the overwhelming bulk of firm customers lose
money » Id.at 1333 (cltauons omttled) Defendants here argue that more than 50% of all
commodmes ttadcs by necessn-y, end ina loss However, the R J Fxrzgerald Court specifically

| mdtcated that it is not how well a partxcula: firm has fared in compaﬁ»slonvto other that mattets;
rather 'ﬂter ntoner focus is on what 2 reasonable investor would want to know before investing.
Id. "I'herefo're,'Molcolmson and Russo’s failure to disclose their firm’s poor tradmg record
' con;titoteS S'd'eOepti'v:e omission.: ’ | ‘ | n
* g Seienter
| For federal secunncs fraud, sctentet includes both intent: to deeeit}e and “severe
recklcssness » Bryam . Avado Brandf Inc 187 F.3d 1271 1282 (1 l“‘ Ctr 1999). This
requlrement can be met “when Defendant’ conduct involves ‘highly unreasonable omissions or
nusrepresentauons that present a danger of nusleadmg [customers] whtch is exther known to the

‘ De,fendant orso obVions that Defendant 1 must t_tave been aware of it R.J. Ftrzgerald, 310F.3d
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at 1328 (quotm;, Ziemba v. Cascade Int’l, Inc., 256 F.3d 1194 1202 (11" Cir. 2001)). In RJ.

, Fxrzgerald the Cou.rt found the defendants, who were federally rchstered profcssionals
knowledgeable of the commodmes maxkets were reckless in lmkmg proﬂt expectatxons to
seasopal trcnds, suggesting that the market could be timed to generate 1arge profits, and inflating
profit exﬁéctanons while downplaying risks.

| Agaiﬁ, Malcolmson and Russo’s actions are closely analogous to the unacceptable
behawor in R.J Fxtzgerald As dcscnbed above, they similarly made the type of statements
Jisted in RJ: Fitzgerald and consistently condemned by the Eleventh Circuit and the CFTC.
Some of the statcments chronicled earlier are so outrageous that Malcolmson and Russo must
have known they were misleading their customers, or, at the very least, that there was a high
probability of harm. Malcolmson and Russo are federally reglstered professmnals and profess to
be lmowledgeable in commodmes tradmg and fa:mhar thh thelr mdusuy S sohcxtanon

| requuemems In hght of this cxpcncnce and knowledge vmually guara.mcemg profits, making

reéommeridaﬁons pased on scasonal trends, and mxsreprescnnng the;r- past succcss records

\ .cohstixut'e's‘ an extreme departure from the standards of ordmary care.

3 Matmalty
CA fépiés'éntétioﬁ or omission js “material” if a réasonablc {nvestor would consider it
1mportant in deciding whether to make an investment. RJF itzg:e:fala 301 F.3d at 1328-29
(cmng Aﬁ" Imted Ute szens of Urah v. Umted Srates 406 US. 128 153 54 (1972); R&W
Technical Servs., Ltd. v. CFTC, 205 F.3d 164, 169 (5" Cir. 2000)).
- Oﬁe cannot seriously dispute that the misrepresemations and omlssnons Malcolmson and
Russo }%;Qdé a}e maieﬁ#l; :Exéggefa;ted statements of 'p'roﬁf ';'jdt'é'r'xti‘al':'éx;a -Qﬁégésﬁons that current

R
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condiﬁons éffef ;xnique opﬁbrtunities to pfoﬂt would undoubtedly héa\)iiy .;mﬂucnce a reasonable
investor’s decision to invest. R.J. Fitzgerald, 301 F.3d at 1330; In re JCC, Iﬁc., [1992-1994
Transfer.l‘i‘inder] Comm. Fut. L. Rep. (CCH) 26,080 (CFTIC May 12, 1994), aff’d, JCC, Inc. v.
CFTC, 63 F.3d lSS'i (™ Cir. 1995).‘ Therefore, Malcolmson aﬁd Russo have clearly violated 7
USC.§6c(p)and I7TCER §3310. o

B. WILLSHIRE INVESTMENT MANAGEMENT CORPORATION.
| WIM is.'vicariouslyk liabie for the violations of its e:mployees. _Un&g Section 2(a)(1)(B) of
the CEA, 7 US.C. §2@)(1)(B)
" [tThe act, omission, or failure of any official, agent, or other persoﬁ acting for
any individual, association, partnership, corporation, or trust within the scope
of his employment or office shall be deemed the act, omission, or failure of
such individual, association, partnership, corporation, or trust, as well as of
- such Qfﬁcial agent, or other person.
Malcolmson and Russo made their fraudulcm .solicitaﬁbh;'\#vitﬁi.xi'tﬁéh scopc of their employment
w1th WIM "Aézdés'éribcd in ihé ﬁ.ﬁdinés of faét, ;.atr léaét oncother W’IM AP, Jon Vasta, made
‘similar frﬁﬁdﬁlént ﬁﬁsrepresen:taﬁong ﬁianél'ients m t}ié's‘éopé ‘df hxs employment The Defendants
do nct dispute that WIM is lizble for these individuals’ acts, other than to dispute the finding of
anv'ﬁn‘derly'ilng' ﬁol#ﬁéﬁ. "'As." the Court has found that WIM's employees have violated the Act,
WIM is similarly liable. - B B
C. ANDREW WILSHIRE
_\ ’ Thé CFTC sceks 10 hold Andrew Wilshire personally liable as “controlling person.”
Under Sec'uon 13(0) of the CEA, 7 USC § 1Be), . L

. .. Any person who directly or indirectly, controls any person who has violated
. any provision of this chapter or any rules, regulations, or orders issued pursuant
~to this chapter may be held liable for such violation in any action brought by
* .~ the Commission to the same extent as the controlled person. In such action,

PR e
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the Comrmssron has the burden of proving that the controllirrg r)ereoh did not
act in good faith or knowmgly induced, directly or indirectly, the act or acts
constituting violation.. , o
The CFTC also asserts that Wilshire vxolated 17CEFR §l66 3 By failing to “diligently
supemse" his APs. The parﬁes do not drspute that Andrew leshlre qualxﬁes as a controlling
person Heis Presxdent and CEO of WIM, hires new APs and brokers, supervises training,
momtors sohcltanons and is responsible for ensuring comphance thh the CFTC’s rules and
rcgulanons However, the parties do dispute whether Wlls‘mre acted in good faith or knowingly
induced violatioris of the CEA and whether he diligently supervised his subordmales
To show knowing inducement of conduct violating the CEA, the CFTC must “show that
the controlling person had actual or constructive knowledge of the core activities that constitute
tbe violation and allowed them 1o continue.” JCC, 63 F. 3d at 1568; In re Spiegel, [1 987-1990
TransferzBinde:r] Comrn Fut.L.Rep. (CCH) 424,103, at 34, 767 (CFTC Jan 12 1988). To
demonsvtratetconstructwe knowledge the CETC must show that Wilshire “lack[ed] actual
) knowledge ouly becausc he conscmusly avo1d[ed] 1’:. JCC 63 r 3d at 1569 In re Spiegel,
’ [1987 1990 Transfer Binder] 1 24, 103 at 34, 767.
| In JCC the Eleventh Circuit upheld a finding of knowmg "i"r.idueeﬁient where the
' defendoﬁt iﬁas actwely mvolved in trammg and momtonng sales personal personally hired many
" of the APs ﬁ:oriitored sales solicitation efforts, and prepared sales scnpts. Therc was also
" evidence that several employees had reported illegal marketmg behavxor to the defendant and that
the defendant's only response was to fire one offender erght momhs lalet
' Although not ldenucal the facts in this case are very srmrlar 0 JCC Wilshire was

admittedly responeibie for hiring, training, and mon.itor'mg WIM’s AP, His post-trial brief even

13
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arguc’;s that hc ukcs an “aciiife fole” in ensuring his APs’ compliancé With_NFA and CFTC rules.
He ‘nad noﬁce, at least, of Jon Vasta’s and Eric Malcolmson’s violé;ions through speaking with
Tony ljcl .Duc:o and John Stevens. Yet, h_g punished neither M.r Vasta nor M.r Malcolmson.
Fwth&moté, ‘Wilshire hixhself indicated that he does not accgrately inform:his customers of his
firm’s loss rate, implying that other WIM APs’ failure to disclose such inf@rmaﬁon was
condoné&, if not expressly encouraged. Finally, the extent and obviousness of the soliciting
violations.found_by the Courtb simj)ly belie any argument that Wilshire did not know what was
occurring. - Given Wilshire’s own assertions about how extensively he moﬁitors his brokers, he
must ha.ve either known what their tactics were or, at the very least, been wilifully blind. These
facts indicate that Wilshire is liable not only as a “controlling person,” but also for failure to

diligently sqp&viée.

. NATIONAL COMMODITIES CORPORATION, INC.
e GFTC secks t hold National Commodities Corporation, Inc. (NCC lisble fo
WlM’s violation of the CEA based on 2 Gu"aranteetAgreemér‘lt bet-W'eér'x-I:I(‘ZCi and WIM. In
* September 2000, NCCI and Wilshire'eﬁtered into & Guﬁrdnie_é 'Agr’e'énient..‘ In pertinent part, the
Gula_ré.ﬁfeé Agroement states: B ‘ R

“" NCCI] guarantees perforniance by [(WIM] of, and shall be jointly and
- severally liable for, all obligations of the introducing broker under the
" Commoditics Exchange Act, as it may be amended from time to time, and the
. qules, regulations and orders which have been or may be promulgated
""""" thereunder with respect to the solicitation of and transactions involving all
- commodity customer, option customer, foreign futures customer and foreign

options customer accounts of [WIM] entered into on or after the effective date
., of this agreement. - ' _

Pl ex. 13. ‘While the Defendants do not dispute the existence of this agreement or the language

o _cqp}a,,igggl _.tbc_re!in, they argue that NCCI did not agree to accept résponéibility for intentional or

N Bamnod IIRQI-ﬂ:mBI‘lﬂMUMnI’ poyo 14 Tus Dec U8 "waessmes
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wrllful rmsconduct However, the Defendants do not point to any addmonal language in the
agreemcnt, any extemal evxdence, or any pnncxple of law to support its contention that the -
agreement does not cover willful or mtentlonal misconduct.

The agreement clearly indicates that NCCI is “jointly and severally liable forall
obIrgatzons of [WIM] under the Commodities Exchange Act...” (emphasxs added). Nothing in
the agreement suggests any distinction between willful violations of WIM’s obligations versus
merely negligent.violations. The _Defendants giye no reason why the plai»n meaning is incorrect
other'than their conclusory? statement that the agreement dxd not apply to willful acts. Therefore,

NCCl is jointly and severally liable for WIM’s violations.

118 REMEDIES
A. lNJUN(‘TlON K
“The CFTC asks this Court to enter an mjunenon agamst the Dcfendants prohibiting
future vxolatxons of the CEA and bamng them from engagmg in any comrnodxly-related activity,
mcludmg sohcmng customers and funds. In dctenmnmg whether an mjuncnon is appropriate,
the Court should constder past 111egal conduct and the hkehhood of future vxolauons See, e.g.
Sidoii, 178 F3da 1137, 7 o
" An injunction is appropriate in this case. As detailed above, the Defendants violated the
" CEA §i déaling with at 1east nine customess. The violations included acts by multiple brokers at
| mol;irile tunes More imﬁ'orr‘anﬂy,‘ﬁrit‘}r respect to the potenﬁal for future violations, the
Defendants have not acknowledged any wrongdoing, insisting rather that their sales tactics were

: con{eletely Tiegiﬁmatc. I_n fact, the lack of candor which they demonstrated at trial belies any

T osaras
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intent of makmg good faith efforts to comply with restncttons in the future
Defendants Malcolmson, Russo, Wilshire, and WIM are spectﬁcally enjoined from
vrolatrng section 4¢(b) of the CEA (7 U.S.C. §6c(b)) and 17CFR. §33.10(a)-(c). However,
because the vrolatrons were blatant brazen, and repeated, 2 more extensrve injunction i8 justified.
See CFT C v. Nable Wealth Dara Informatron Sves., Inc., 90 F.Supp 2d 676 (D. Md. 2000).
Therefore, Defendants Maleolmson, Russo, »ershrre, and WIM are further enjomed from
engaging in any ,eomrnodity—r_elated activity, including solrcrtu_tg ne_w customers.
B.RESTITUTION |
_ The CFTC seeks restitution to compensate the customers defrauded by the Defendants.
“The Court has authority to order restitution under the “ancillary relief” provisionin 7 uSs.C
§13a-1. CFTC v. Co Petro Markermg Group, Inc., 680 F.2d 573, 583-584 (9* Cir. 1984); CFIC
v, Mrdland Rare Cozn Exchange Inc. 71 F Supp 2d 1257 1264 (S D Fla 1999).
The CFTC seeks restttutron for all customer losses from 2000 through September 2004, 2
" total of over $6 mrllron The Defendants ob_]ect that the CFT C has only presented evidence of
) fraudulent conduct with regards to nine customers and that the Court cannot presume, based on
these few customers that all WIM customers lost their money due"t"o‘ ;fraurdulent solicitations.
The CFTC argues that rehance can be presumed erther because all WIM solicitations omitted
: discilosure_of 'WIM’s track record or because Malcolmson and Russo’s solicitations are so similar
- and consistent that they amount 1o “systematic and pervasive fraud.”
The Court cannot infer, based on n the evidence presented‘ that'ever;' WIM customer was
harmed bry a fraudulent solrcttatron Prrst, this case is not ‘prtmanly” a.n omissions case in which

the Court can presume r'eliance.' See Aﬂ‘iliared Ute szens V. Unzted Sitntes, 406 U.S. 128

16°
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(19725; Wakgrs v. Int’l Prec.;ious Metals Cbrp, 172 FR.D. 479, 485 (S.Ij. Fla 1996). While the
Defendéms’ {ailure to disclpseb WIM’s investment track rccord is certainly:_a significant part of
the Court"s fraud-ﬁnding, thé afﬁrmaﬁve:misrepresematians thé Defendants made regarding
profit potential, risk, and seasonal trends make this at least a mixed case I.°,f misrepresentation and
omission_. Sre.e In re Amerifirst Securities Litigation, 139 F.R.D. 423, 430-n.4 (S.D. Fla. 1991);
Kreuzﬁ_eldA.G. v Carnehammar, 138 F.R.D. 594 (S.D. Fla. 1991).
" Second, the evidence presented at trial was not sufficient to find that the wrongdoing was
) systema.’nc é,ﬁd .p'eh‘/asive in WIM that évery customer was harmed by fraudulcnt solicitation.
~ The 'CFTC tries to analogize to other non-class action cases where the Court has presumed

pervasive fraud based on the testimony of a handful of customers. However, in these cases, the

~ fraudulent acts were, by their nature, more certainly a part of every transaction. InCFTC v.

bl Wealih, the evidence indicated that Noble Weelth - nducted all of their trades owtside the

B ’inté'rﬁé;ﬁk market where it was 'sup'pés‘é'd to ﬁlace orders. 90 FSupp2d 676 (D. Md. 2000). In

) F T C'v F zggze Int 1 Inc, the T—indiné of ﬁaudulenf misrepreiﬁﬁtioﬁ andormssxon was based on
standa:dxzed salcs présénﬁitions and combahy produce& pfomoﬁdnal ﬁ:l:ﬁteriéls. 994 F.2d 595 (O*
Cir. 1993). Herc; the te“é_tinlxény‘ presented pnmanly édﬁéefhectllﬁﬁo. Sr}akefsQ ‘While the
customers‘ testimony here did éxt;iﬁit certain 'com'mo'naliti.e's' among Russo and Malcolmson’s
ftau&ﬁleni {acfics, there is little indication like in Noble .W'ea‘llh'or—' F nggxe that similar tactics were

R TP

* necessarily a part of each WIM solicitation?

\

which recounted complaints from other WIM customers. These complaints indicatcd additional misrepresentations

by Russo and Malcolmson and similar mistepresentations by other WIM APs not named in this suit. However, the

. summarics of statements by WIM customers in the NFA report ure inadmissible hearsay.. The audit itself is hcarsay,
which the CFTC argued is admissible under three possible exceptions: the “public records” exception, the “business

_ records” exception, and the “residual exception.” Under the business records and residual exceptions, the statements
‘recounted in the audit report would still constitute hearsay within hearsay.

' 17
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: n..Ra‘t};Fer, tb:s casé is nmch Eloser to CFTC v, Marrix Trading Grbup, Iﬁc, 2002 WL
31936799 (S.D. fla., Oct. 3., 2002). In Matrix, the CFTC presented testim;‘my from several
dcfrauvdecjl cus_toniers who indicated common misrepiesentations in sales solicitations. Indeed,
the Mﬁtriéc xﬁ.isrepresent#tions were viﬁua]ly identical to those 'presenxed in this case. InMatrix,
the CFTC oiﬂy requested, and the Court only granted, restitution for the sixiéen custorners Who
testiﬁed at trial. Jdat*13-14. A similar rernedy is appropriate here. |

- ,, R_esﬁtﬁtién should be awarded to each of the following inclividualé3 in the following
amounts, representing their total losses*: |

1) Tony Del Duco: $88,103.17

2) Georée Tracy: $14,546.35
3)  John Stevens: $4,988.11

““4) * 'Doreen Daidone: $4,55§.'8'9
"5 Bruce MLean: $2,929.57
o 6 »Chaf'lves Bolam: $4,905.00

7) " Dennis Albrecht: $19,976.06

1 S e Do e aoto D T Fs e AP

The pubtic records exception, Fed.R.Evid. 803(8) docs allow factual findings within govemment reports 10
be admited. However, even assuming the NFA is a public agency under Fed.R.Evid.‘SOB(K), the report does not
present factual findings. Rather it simply recounts statements by WIM customets. Rule 803(8) only covers
information based on the knowledge or observations of the writer. Miller v. Field, 35 F.Ad 1088, 1051 (6* Cir.

-+.1994). Placing otherwise inadmissible hearsay statements by third-parties into a government report does not make
the statements admissible. U.S. v. Pazsint, 7103 F.2d 420, 424 (9* Cir. 1983); Parsons v. Honeywell, Inc. 929 F.2d
901, 907 (24 Cir. 1991). Therefore, the Court cannot consider the customer statements in the audit report for the
truth of their cofitents and cannot use those statemenis as additional evidence of pervasive fraud.

" :3puane Dipert entered into 2 settlement agreement with WIM, Wilshire, Russo, Michael Pucci, and NCCl
in December 2002. Under this agrecment, Mr. Dipert received $7,000.00 and agreed 0 relcase the other parties
from any claims, Although the Plaintiff"s cvidence indicates that Mr. Dipert lost $9,908.22, the Court must respect
this private agrecment and consider Mr. Dipert adequately compensated. T

These figures are taken from Plaintiff's Exhibit 16 and the testimony of Lacey Dingman
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B Dariel McNamee: $7, 883.84.
g__cm_mmﬁﬁ o
" The CFTC also asks the Court to impose civil penalties on the Defendams. The Court
has authority to impose “‘on any person found in the action to have commmed any violation a
civil penalty in the amount of not more than the higher of $100,000 or triple the monetary gain 0
the person for each wola’uon » 715.C. §13a-1(d)(}). As with its réstituﬁon argument, the
CFTC u:ges the Court to base the civil penalues based on the Defcndants total earnings from all
customers from 2000-2004. However, the statute specifically ties the civil penalty to specific
violations. As articulated above, the Court cannot presume violations beyond those on which it
heard evidence.
The Plaint.iffs presented some evidence regarding the amount of commissions and fees
paid by each §f the.t,esﬁf}vl‘ihg. cust-omér;s; The testifying customers apparently paid approximately
| 553 291 36 in commxssmns and fees. However, itis dxfﬁcult to discern how partxcular
commxssmns were divided amongst thz defendants. In any event n does not appear that triple
the Bénéﬁt from the festifying customers to any indwxdual defcndan: exéee&ed $100,000.
| The violations in ‘this case were blatant As noted above, the Defendants are unapologetic
and | brazen and dlsplay little mtcntlon of changing. ‘Therefore, u:nposmg the maximum fine
: allowcd is _]llStlﬁCd Malcolmson, Russo, Wilshire, and WIM will be ﬁned $100,000 each.
The CFTC also seeks 2 separate fine against NCCI based on their éonﬁact with WIM.
However, as the CFTC itself pomts out, NCCI is not liable for any of 1ts own conduct; NCCl is
on.l:y ih‘vc;l\:/.ed because of the contract making it “jointly and severally hable for, all obligations of

the introducing broker (WIM] under the Commodities Exchange Act.” It is inappropriate 10

19
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impose a ééparaté fine on NCCI. Rather, NCCl is jointly and severablf liai:le for WIM’s fine.
D, DISGORGEMENT
 Finally, the CFTC sceks disgorgement of all the Defedants’ 11l-goﬁen gains.

D1sgorgement is a valid remedy for CEA vxolanons See, €.8., CFI'C v. British American

Opuons Corp, 788 F 2d 92, 93-94 (2d Cir. 1986). However, the cwﬂ penalty imposed above is

sufﬁcxent to ensure that the Defendants dxd not profit from defraudmg the testifying customers.

An addmonal order for disgorgement is not necessary.

In light of the foregoing, it i ORDERED AND ADJUDGED that:

1.) Defendants’ Motion to Exclude Plaintiff’s Claim for Restitution [DE #44] is DENIED;

2.) Plaintiff’s Motion to Emlude Cenam of Defendants’ Tnal Exhlblls [DE #45\ is GRANTED,

3) Dcfendams chuests for Heanng on Motxons in anmc {DE #49 & #51] are DENIED AS
B MOOT .

4)) The rehef of i 1ﬁ1uﬁctxon rcstnutlon, and cml penalty requested in the Plamuff' s Complaint is
GRANTED as outlmed above ‘ | o |

" boNE AND ORDERED - Charmbers at West Palm Beach, Florida this 2 day of
December, 2005. : ST e

T ' DONALD M: MIDDLEBROOKS
UNITED STATES msmcvr JUDGE

| cu All Coupsel of Record
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