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UNITED STATES DISTRICT COURT
 FOR THE SOUTHERN DISTRICT OF OHIO

EASTERN DIVISION
U.S. COMMODITY FUTURES
TRADING COMMISSION, : ' Case No, 2:05-cv-849
Plaintiff, '
Judge Smith
Vi
Magistrate Judge King
JOSEPH P. FOLEY :
Defendant.
CONSENT ORDER OFPE N, M ARY PENALT

On September 14, 2005, Plaintiff U.S. Commodxty Futures Trading Commission (“CFTC”
or “Commission”) filed a two count Complaint against Defendant Joseph P. Foley (“Defendant” or
“Foley™) alleging that he knowingly delivered false, misleading or knowingly inaccurats
information conceming natural gas trades, and that he did so in an attempt to manipulete the price
of nmmal gas. The Complaint seeks a civil monetary penalty, injumctive and other relief for
violations of the Commodity Exehange Act (the “Act™), TU.S.C. §§ 1 ef seg. (2002). On February
3, 2006, Defendant filed an Answer to the Complaint. o

' L
CONSENT AND AGREEMENT

To effect settlement of the matters alleged in the Complaint against Defendant without a

trial on the merits or further judicial proceedings, Defendant: '

v

1.  Consents to the entry of this Consent Order of Permanent Injunction, Civil Monetary

Penalty and Other Equitable Relief (“Order”).
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2.  Acknowledges having beeﬁ served with the Complaint in this action.

3.  Admits the Court’s jurisdiction over the subject matter of this action pursuant to Section
6c of the Act, 7 U.S.C. § 13a-1.

4. Admitg that venue properly lies with this Court pursuant to Section 6c of the Act, 7 U.S.C.
§13a-1.

5. AfﬁnnsthathehasagteedtoﬂﬁsOrd.ervoluntarily,andtb.atnotb.rea‘ts,orpronﬁsesmhgr
than as contained herein, have been made to induce Defendant’s oonsmt. to this order.

6. Walves: | |

i. . all claims which he may possess under the Bqual Access to Justice Act, 5 U.S.C.
§ 504 (2000) and 28 U.S.C. § 2412 (2000) relating to, or avising from, this
action; )

i  any claim of Double Joopardy hased upon the institution of this proceeding or
the entry in this proceeding of any order imposing relief;

iii.  the right, if any, to a jury trial; and
iv. all rights of appeal from this Order.

7. Agreesﬂmtneitherhenorany of his agents under his control shalltaice any action or
makeanypublic statement deriying, directly or indirectly, or creating, or tending to create the
irapression that this Order s without a factuat basis; provided, howeves, that nothing in this

. provision shall affect Defendant’s (i) testimonial obligations; or (i right to take legal positions in
other pmceetiings to which the Commission is_nnt a party. Defendant shall take all steps necessary
1o ensure his agents under his control comply with this provision.

8. By consenting to the entry of this Order, Defendant neither admits nor denies the

allegations of the Camplaint or any of the Findings of Fact and Conclusions of Law contained in

Part I of this Order,
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9. The Couri, being fully advised in the premises, finds that there is good cause for the entry
of this Order and that there is no just reason for delay. The Court therefore directs the entry of
findings of fact, conclusions of law and a permanent injuﬁction, a civil monetary penalty and
ancillary equitable relief pursuant to Section 6¢ of the Act, 7 U.S.C. § 13a-1 (2002), 8s set forth
herzin. '

IL
FINDINGS OF FACT AND CONCLUSIONS OF LAW
A.  FINDINGS OF FACT |

10, ‘This Court has jurisdiction over this action pursuant to Section 6c of the Act, 7 U.S.C. §

13a-1, which authorizes the Commission to seek injunctive relief against any person whenever it
| shall appear to the Commission that such perscn has engaged, is engaging, or is about to engage

inauyactorpracﬁcecoﬁsﬁmﬁngaﬁoluﬁon'ofanyprovisionoftheActoranynﬂe, regulation
or order thereunder. '

11, Venue properly lies with this Court pmsuaﬁtto éection 6¢(e) of the Act, 7U.S.C. §
13e-1(e), in that Defendant’s acts and practices in violation of the Act occurred, are occurring, or
are about to occur within this District. _ |

12. Plaintiff Commission is an independent federal regulatory agency that is charged with
responsibility for administering and enforcing the provisions of the Act, 7 U.S.C. §§ 1 e seq.,
and the regulations promulgated therexmder, 17 CF.R. §§ 1 ef seq.

13. Foley resides in Monticello, Illinois,

14. Toley was employed by American Electric Power Compeny, [ne. and its subsidiary and
‘trading arm, AEP Energy Services, Inc. (collectively “AEP™), located in Columbus, Ohip, from

September 1998 until October 2002,
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15. Foley traded in the natural gas ma:kets and supervised other natural gas traders, as the
head of AEP"s Guif Desk, from approximately November 1999 until the termination of his
employment at AEP in October 2002. Foley was registered with the National Futures
Association as a Commodity Trading Advisor from November 2002 through March 2004.

16. From at least November 2000 through September 2002 (the “Relevant P\.eriod”),' patural
gas was a commodity that was typically transported in interstate commgrﬁe through a network of
pipelines across the United States. |

~17. During the Relevant Period, AEP sought to buy and sell natural gas for profit. To that
end, ABP's traders, ingluding Foley, entered into transactions involving the actual physical
delivery of natural gas (“physical tradcs”) aud traded financial derivatives, such as basis trades,
involving natural gas (“financiel trades™). |

18. Physical trades were typically priced with cither a fixed price set at the time of the
transaction or based on an index to be set at & later date. Financial trades were also typically
priced based on an index value set after the trades were executed.

19, Foley was the head of AEP's Gulf Desk and supervisor of the desk’s natural gas traders
from approximately November 1999 ﬂ:mugh October 2002. '

20. During the Relevant Period, natural gas price indexes were compiled and issued by
firms such as Platts, a divisipn of .The McGraw-Hill Companies. The indexes, which were
widely used by the natural gas industry during the Relevant Period, include Platts’ Gas Daily and
]ns:‘d;z FERC Gas Market Report ( "IFERC ). Gas Daily is a daily index that provides natural
gas market information and price indexes for various natural gas hubs. IFERC issues a monthly
index for various natural gas hubs. | | |

21. During the Retevent Period, natural gas traders and trading companies reported natural

gas market information to companies that calculated natural gas price indexes. The reported

4
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market information typically included price and volume information for natural gas transactions
entered into for delivery at a specific pﬁcmgdﬁvay location or bub.

22. The price index compilers use price and volume information collected from market
pérticipants, including ARP*s Gulf Desk that was supervised by Defendant, in calculating
indexes of natural gas prices for various hubs throughout the United States.

23, During the Relevant Period, participants in the naturel ges markets used tﬁe Gas Daily
and IFERC price indexes for various purposes, including the pricing and settlement of indgx
trades. Moreover, natural gas traders referred to indexes for price discovery and for assessing
price risks. .

24. The price and volume information reported to the index compilers was market
information that affects or tends to affect the price of natural gas, a commodity in interstate -

25. Foley and the traders assigned tp his Gulf Desk traded e variety of instnunents,
including physical natiral gas and financial natural gas derivatives, Many of Foley’s natural gas
trades were priced based on index values.

26. During the Relevant Period, Foley participated in and received compensation under a
borus compensation plan called the “Phantom Equity Plan” that was based on the income of
AEP. To the extent that AFP’s income, including income from natural gas trades, rose, Foley

 was eligible to receive greater compensation under the Phantom Equity Plan.

27. 'In2002, AEP distributed over $200 million to the Phantom Equity Plan participants.
Foley’s participation interest under the Phantom Equity Plen was over $2 million. To dﬁte, i?oley
has actually received 10% of his participation interest in the Phantom Equity Plan,

28. During the Relevant Period, Defendant violated the Act by (i) knowingly directing

those he supervised to deliver to firms such as Platts, by facsimile and via the Internet, false or

5
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misleading or knowingly inaccurate reports come:mng market information about purported
natural gashadesﬂ:ata:&'ectsortendstoaﬁectﬂrpﬁoeofnatuml gas, and (ii) attempting to _
mqniplﬂata ﬂ:el price of natural gas, ; commodity in interstate commerce, by knowingly directing
those he supervised to deliver such false or miﬁleading or knowingly inaccurate information.

29. During the Relevant Period, Defendant dxecuted index-based natural gas trades, the
profitability of which was dependent upon the Gas Dally and IFERC price indexes. Defendant
routinely knowingly caused traders that he supervised to deliver false or misleading or
knowingly inaccurate reports of transaction information to Gas Daily and IFERC regarding
natural gas pricing/delivery locations at which he had entered into such index-based trades.

30. During the Relevent Period, Gas Daily gathered from market participants, including
AEP’s traders, transaction information concerning physical, fixed price natural gas transactions
end calculated a volume weiglited average price index for natural gas pricing/delivery locations,

| " 31, During the Relevant Period IFERC sought transaction information regarding natural
gas trades, specifically reports of a company's fixed-price basacload deals negotiated during
bidweek. A baseload deal is atta;ie reqmrmg the delivery of a specific quantity of natural gas on
each day of the following month. Bidweek refers to the last five trading days of each month.

32. From approximately November 2000 wntil in or about October 2002, at the Defendant’s
direction Defendant’s Guif Desk submitte’d ﬁm—m spreadsheets to IFERC, reporting
thousands of natural gas trades purportedly made duﬁﬁg bidweek.

33. Each spreadsheet submitted to IFERC contaibed data for purported trades at the natural

. gas hubs that the Gulf Desk traded, including the Henry Hub, which Defendaat knew to be false
or misleading or knowingly inaccurate. The Herry Hub is the delivery point for the natural gas

futures contract traded on the New York Mercantile Exchange.
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34. During the Relevant Period, the Gulf Desk, at Defendant’s direction, knowingly
reported purported trades to IFERC, most of which, as Defendant knew, were false or misleading
or knowingly inaccurate.

35. Such false or misleading or knowingly inacourate reports concerned market information
or conditions that affect or tend to affect the price of natural gas, a commodity in interstate
commerce.

36. In October 2002, Defendant was fired for false reporting when AEP publicly admitted
that certain of its employees,. including the Defendant, engaged in inaccurate reporting of natural

gas trades to firms that compile natural gas price indexes.

B. CONCLUSIONS OF LAW

37. Defendant violated Section 9(aX2) of the Act when he knowingly directed those he
supervised to deliver by facsimile and via the Internet reports to Gas Daily and IFERC
contrining market information that Defendant knew to be false or misleading or knowingly
inaccurate, including price and volume information for purported natural gas trades. Such false
or misleading or knowingly inaccurate reports concerned market information or conditions that
affected or tended to a:l’féct the p}-ice of natural gas, a commodity in interstate commerce,

38. Defendant violated Sections 6(c), 6(d), and 9(a)(2) of the Act by attempting to
manipulate natural gas price indexes by knowingly directing those he supervised to deliver false
or misleading or knowingly indccurate reports of natural gas trades to firms ﬁt compile naM
gas price indexes. . |

1L
TERMS OF ORDER

The parties consent to the entry of an order by this Court as follows:
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ORDER
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that:

A. Defendant is permanently restrained, enjoined, and prohibited from knowingly
delivering or causing to be delivered for transmission through the mails or intersiate commerce
by telegraph, telephone, wireless, or other means of communication false or misleading or
knowirigly inaccurate reports conceming market iﬁfmmation or conditions that affect or tend to
affect the price of any commodity in interstate commerce in violation of Section 9(&)(2) of the
Act, TUS.C. §§ 13()2). -

B. Defend_ant is permanently restrained, enjoined, end prohibited from attempting to
manipulate the price of any commodity in interstate commerce in violation of Scction-.«: 6(c), 6(d),
and 9(a)(2) of the Act, 7 U.S.C. §§ 9, 13b, and 13(a)(2). |

C. Defendant is permanently restrained, enjoined and prohibited from applying for
regislmﬁonorengﬁgingin anyacuwtyteqmrmgsmhreg:stmtlon, or acting as a principal (as
defined by the National Fuiures Association Registration Rule 101) of any registered entity or
person,orenﬁtyorpersun:eqlﬁx.edmberegistared. |

D. Defendant shall pay and be liable for a civil monetary penalty of $350,000.00. Defendant
gshall pay such civil monetary penalty within ten (10) business days of the date of the entry of this
Order by electronic funds transfer, or by U.S. postal money order, certified check, bank cashier’s
check, or bank money order, made payable to the U.S. Commodity Putures Trading Commission,
and sent to Dennese Posey, Division of Enforcement, Commodity Futures Trading Commission,
‘Three Lafayette Centre, 1155 21* Street, N.W., Washington, D.C. 20581, or her successor, under
cover of a letter that identifies Defendant and the name and docket nimber of this proceeding.
Defendant shall simultaneously transmit a copy of the cover letter and the form ofpﬁyment to the
Director, Division of Enforcement, U.S. Commodity Futures Trading Commission, at the
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following address: 1155 21* Street, NW, Washingto:_:, D.C. 20581. In the event Defendant fails
to pay the civil monetary penalty in the time limit provided in this paragraph and upon notice by
Plaintiff to the Court of such failure, this Order shall be vacated and the Preliminary Pretrial
Order eatered January 18, 2006 shall remain in effect

E. Defendant shall cooperate fully and expeditiously with the Commission, including the
Commission’s Division of Enforcement (“Division"),. in thiz proceeding, and in any
investigation, civil litigation, or adnﬁnistrative matter related to the subject matter of this
proceeding or any-current or future Commission investigation related thereto. Defendant shall
cooperate fully and expeditiously with the Commission’s angoing efforts to discover documents
and information related to reporting trade prices and/or volumes to energy repoﬁing services and
price mdaxw. As part of such cooperation, Defendant agrees to:

1. prcscrveaumcordsmlanngmthcsub]ectmaﬂerofthmpmoeedmg,mcludmg,
butnothm@dtom:dmﬁles,e—mmls,andtmdmgmords

2. provide assistance at any trial, proceed.ing, oi' Commission investigation related to
the subject matter of this proceeding, including but not limited to, requests for -
testimony, depositions, and/or interviews, and to testify completely and truthfully
in any such proceeding, trial, or investigation. Defendant would be entitled to
reimbursement for the statutory allowances for atiendance and travel in associated
with such cooperation; and

3. comply fully, promptly, and truthfully with any inquiries or requests for
information including but not limited to inquiries or requests:

i. for authentication of documents;

ii. for any documents within Defendent’s possession, custody, or control,
including inspection and copying of documents;

iii. notundertake any act that would limit his ability to fully cooperate with
the Commission. Defendant designates Matthew L. Fornshell, Esq. to
receive all requests for information pursuant to this undertaking. Should
Defendnntseektochangeﬂ:edﬁgngtedpersontoreceivesuchrequests,
notice shall be given to the Division of such intention 14 days before it
occurs, Any person designated to receive such request shall be located in
the United States. .
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F. This Court shall retain jurisdiction of this action to imple:ﬁent and casry out the terms of
this and all related orders and decrees, to entertain any suitable application or motion for
additional refief within the jurisdiction of this Court, and to assure compliance with this Order.

G. Each party shall bear its own costs and attorneys’ fees incurred in connectionwith<this
action.

H. Nothing shzll serve to amend or modify this Order in any respect whatsoever, unless: (i)
reduced to writing, (i) signed by all partics, and (iif) epproved by order of the Court, Ifeany

. provision of this Order or the application of any provision or circumstance is held invzﬁd, the

remainder of this Order shall not be affected by the holding.

DONE AND ORDERED THIS Z1 DAYZOF _SEPTEMBER, 2006

C
George €. Bmith, Onited Stated District Judge

10
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CONSENTED TOBY:

" Gregory G. Lockhart
United States Attorney
Southern Diistrict of Ohxo

,,er% ghe
Aassistant U - BarN 0062101
Southern ctofomo,Eastelemon Schottinstaan:&Dunn

Ber No. 0061442 250 West Strect

303 Marconi Blvd. Columbus, OH 43215

Suite 200 | (614) 462-1061

Columbus, Ohio 43215 (614) 222-3692 (facsimile)
(614) 469-5715 e-mail: mfornshell@szd.com -
(614) 4695240 (facsimile) :

e-mail: Andrew Malek@usdoj.gov ' OnbahalfofDefendm.

Gregory G. Mocek, Director
Richard B. Wagner
Stephen J. Obie
Lenel Hickson, Jr, -
David W. MacGregor
Gregory Compa
Division of Enforcement
U.S. Commodity Futures
Trading Commission
140 Broadway
New York, NY 10005
(646) 746-9733

On behalf of Plaintiff

11
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_ é Dated: September [ 1, 2006

Joseph P Foley \
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