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IN THE UNITEI} STATES DIS’I’RICT COURT FOR THE
- DISTRICT OF COLUMBIA

BOTETOURT COUNTY, VIRGINIA,
apolitical subdivision of the
Commonwealth of Visginia,

Plaintiff,
V.

)

)

)

)

)

)

)

J

ALBERTO R. GONZALES, )
Attorney General of the : . ) Civil Action No.

United States of Ainerica, )

Assistant Attorney General, )

Civil Rights Division, United States )

Department of Justice, Washington, DC, )

)

)

)

1:06CV-01052 (KLH, RMC, IR)

(three-judge conrt)

Defendants.

This action was initiated by Botetourt County, Virginia, a political subdivision of

the Commonwealth of Virginia (hereafter “the County”). The County is subject [to %héé
:

provisions of Section 5 of the Voting Rights Act of 1965, as amended, 42 U.S.C. §i9\73¢:.

The County seeks a declaratory judgment under Section 4 of the Voting Rights {&ct o%\{’
1965, s amended, 42 U.S.C, §1973b. A ihree-judge court has been convened aspm&tieﬁ
i 42 U.5.C. §1073b(a)(5) and 2B USC, §2284.

Section 4(a} of the Volinig Rights Act provides that a state or political subdivision
subject to the special provisions of the Act may be exempted from those provisi(‘}ﬁs if ‘.it |
can démonstrate in an action for a declaratory judgment before the United 'Stat‘esl' '

District Court for the Distriot of Columbia that for the ten-year period prior tofiling the

action dnd during its pendency, it hasboth 1) complied with the Voting Rights Agt, and
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2) taken positive'steps both 1o eacourage minotity political participation and to rem%avf:.
; |

“structural barriers to minority electoral influence. In order to demonstrate wn:lzpiiﬁ.nw
1

with the Voting Rights Act during the ten-year period prior 1o commencement|of a

' _ﬁealja_ratcwyjixdgmeﬁs~3¢‘t‘%oﬁ uﬁder Sedtion 4(a), the County must satisfy five conditions:

1) the County has not used any test or device during that
teri-year period for the purpose or with the effect of denying or
abridging the right to vote on account of race or color;
2) no-court of the United States hds issued a final judgment
during that ten-year period that the right to vote has been
denied or abridged on account of race or color within the
territory of the County, and no consent decree, settloment or
agreemnent may have been entered into during that ten-year period
that resulted in the abandonment of a voting practice challenged
onsuch grounds; and no such claims may be pending at the time
‘the declaratory judgment action is commenced;
3) no Federal examiners have been assigned fo the County
pursuant to the Voting Rights Act during the ten-year period
preceding commencement of the declaratory judgment action;
4) the County and all governmental units within its ‘
territory must have complied with Sectien 5 of the Veting Rights
Act, 42.17.8.C.§1973¢c, during that ten-year period, including the
© reqirement that voting changes covered under Section 5 not be
enforced without Section 5 preclearance, and that all voting
changes denied Section § preclearance by the Attorney General or or
the District Cowurt for the District of Coliimbia have been
repealed, and
S)neither the Attorney General nor the District Court for
the District of Cohunbia have denied Section 5 preclearance to 2
subiriission by the County or any governmental unit within its
territory during that ten-year period, nor may any Section 5
submissions or declaratory judgment actions be pending, 42
U.S.C. §1973bla)}1)XA-E).

In addition, to obtain the declaratory judgment, the County and all governmental

‘nnits withiin its territéry must bave: 1) eliminated voting procedures and methods of

!
. _ i
§1973b(a)(1}F)(i); and 2) engaged in constructive efforts to eliminate inﬁmi.daﬁwon

- election that inhibit or dilute equal access to the electoral process, 42 U.S.C.
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or hiarkssment of persons exercising voting rights, and fo expand flic opportunity for

convenient registration and voting for every person of voting age, and the appdiintmgn%: of
L

minority persons as election officials throughout the jurisdiction and at all sfagés

of the election and registration process, 42 U.S.C. §1973b(a)(1)(F)(ii-iii). The County is

required to present evidence of minority participation in the electoral process, including
1 a
the levels of minority group registration and voting, changes in such levels over 'time‘:, and

disparities between minority group and non-minotify group participation. 42 US.C.

§1973b(a)(2)..In the ten years preceding bailout, the County must not have engaged in
violations of any provision of the Consfitution ¢t Jaws of the Umnited States or any St:l«zte or
"

politicdl subdivision with respect to discrimination in voting on account of racejor colon

42 U8.C. §1973b{a)(3). Finally, the County must provide public notice of ifs itent to

‘seek a Seotion 4(a) declaratory judgment. 42 U.S.C. §1973b(a)(4).

The Defendant United States, after investigation, has agreed-that the Plaintiff hag

fulfilled all conditions required by Se:ctsicsix 4z} and is entitled to the requested !

declaratory judgment. The parties have filed a joint motion, accompanied by a |
. |

~ Stipulation of Facts, for entry of this Consent Judgment and Decree. '

FINDINGS

Pursuant ¢ the parfies” stipulations and joint motion; this Court finds as {c-l-iox?s: |

1. The County is a political subdivision of the Commonwealth of 'V:?:'rgingi’a, and 2
8 L
|

) . o L f R o - 5o * . » . L.._ I
-political subdivision of a state within the meaning of Section 4(#) of the Voting Rights
|
- Kct, 42 U.S.C. §1973B()1).

elected |

from districts. There are also four other clected governmental units that exist completely

2. Batetowrt County is governed by a five-member Board of Supervisors

e
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t Gttty Withit the theasing 6F 43 US.C. §1973b()(1). Those inelude the

town governments &f:Bﬂeﬁa‘ham Fincastle, and Troutvilie. The fown mméﬂé are all

elected at-large. Another governmental unit operating completely within Betétem-t!

County is the Botetourt County School Board, which became an elected body m 2005.

* Members of the School Beard ate elected to four-year terms from the same disitrict;g’ as
‘members of f:he County Board of Supervisors.
3. The County is a covered jurisdiction subject to the special pmvision% of the |-

Voting Rights Act, including Section 5 of the Act, 42 1.8.C. § 1973c¢. |
4 B 4, ’I’Ee County was desigoated as a jurisdiction subject fo the special pfz.‘évisicms ef
ﬁ the Vﬁﬁng Rights Act on the basis of the deterrainations made by the Attorney!General |
- thiat Virginia maintained a “test or dévice” as definied by section 4(b).of the Act, 42 |

U.8IC. § 1973b(1), on November 1, 1964, and by the Director of the Census that fewet

“than 50 percent of the persons of voting age residing in the state voted in the 1364'
i

-presidential election.

5. No discriminatory test or device has been used by the County during the ten
| |

‘years priot to the commencement of this action for the purpose or with the effect of
i

denying or abridging the right to vote on account of race or color.
6. No person in the County has been denied the right to vote on accourt of ra;‘*e or
color during the pastien years. i.
7. No court of the United Stafea has issued a fnal judgment during the last ten

years prior to the commencemment of fhis action that the right to vote has been denied or |

abridged ondccount of race or color in Botétourt Courty, and no consent decree, |
. : |
- séttlement, or agreement has been entered into resulting in any abandonment of a voting|
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|
practice chatlefiged on such gronnds during that fime. No such claims presently are |

pending or were pending at the time this action was filed. |

8. No Federal Examiners have been assigned to the County within the “éenny oar
period preceding this action. |
9. The County has Dot enforced any voting changes prior.to réceiving _éec‘t'ion 5 :
preclearance during the ten-year period preceding this action. i

10, All voting changes submitted by the County under Section 5 of the Votic

m

Rights Act, 42 T.8.C. §1973c, have been precleared by the Attomey General. ﬁ’o
Section 5 submissions by the County are pending before the Attomey General. ’Hlel
County has never sought Section 5 j’l.uﬁeiali preciearance from this Court,

11. No voting practices or procedures have been abandoned by the County or
challenged on the grounds that such practices or procedures would have either {he
plupose or the effect of denying the right to vote on account of race or color during ii'ﬁe '
ter-year period preceding this action. |

I2. The County does 1ot employ voting procedures or methods of election which

nhibit or dilute equal access to the electoral process by the County’s minority citizens.

13, There is no indication that in the past ten years any persons in Botetourt

Cotity Have been subject to intimidation or harassment in the course of exercising their
|

right to participate in the political process.

I4. The County has engaged in constructive efforts.over the years to enhance |

registration and voting oppertunities for all of its citizens of voting age by adding

additional hours and locations for persons to register to vote and by adding addiiﬁonaiﬁf

polling locatiorts for persons te cast ballots as necessary.
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!
15, Singe tiie County does.notrecord the'race of its registered votess, it is unjable
to present evidence directly measuring minority voter participation, but the Ce{mty has

. | )
provided evidénce of voter participation for elections since 1990. Current data show, for

- example, that a si@ﬁcmit-pr@poﬁion of the County’s voting age population is itegib ered

‘to vote. As of 2005, there were 21,070 registered voters in Botetort County, c;r

approximately 65% of the voting -agé population. Turnout has been highest in the Cciimfy

in presidential election years. For example, in the last four Presidential elections (1592,
1996, 2000, and 22994),-8_7%, 78%, 74%, and 76% of the County’s registered voters i
tumed out to vote, tespectively.
16. The County has not sugaged, within the fen vears prior to the commencerent

of this action, in any viclations of the Constitution or laws of the United States {'}'r any

' :::.State of political subdivision with respect to discrimination in voting on account of race
| or color,
17. The County has publicized the intended commencement and proposed

setfiement of this action in the media and in appropriate United States post offices as'

| -req_,ui‘red under 42 U.8.C. §1973b(a)(4). No aggrieved party has sought to interv ane in’

' this action pursuant to 42 U.S.C. §1973b(a)(4).

- Accordingly, it is hersby ORDERED, ADJUDGED and DECREED: |

1. Thé Plaintiff; Botetourt County, Virginia is entitled to a declaratory guﬁgméﬁt

in accordance with Section 4(a)(1) of the Voting Rights Act, 2 US.C, §19?"Sb(fjs.){1),l

|

2. The parties’ Joint Motion for Entry of Consent Judgment and Decree is
- GRANTED, and Botetourt County, incliiding the Botetourt County School Board and the

towns of Buchanan, Fincastle, and Troutville, shatl be exempt from coverage pw"smf (0
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Seotion () of thie Vitiug Rights. Act, 42 U SIC. §19736(b), provided that this Cou't

4]

shall vetain jurisdiction over this matter for a petiod of ten years. This action si%laﬁ. bs

closed and placed on this Court's inactive docket, subject to being reactivated upon |
application by either the Attorney General or any aggrieved person in accor&aﬁ;ce with
the procedures set forth in42 U.S.C. §1973b(2)(5).

3. The parties shall bear their own costs.

Entered this 22 n’"dayof A’lf{ wil - , 2006.
‘KW N@C\Jff LLNMW\,

UmrED STATES é:‘{RC

Mih (el /¢ 12 %‘%
inrED s'm“lﬁs DISTRICT mﬁE

2 . 1 [
. UNITED STATES DISTRICT JUDGE
|
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 Approvedias to. fori and content:

For the Plaintiff Botetourt Connty, Virginia

Aiaxandna Va; 223@4
(703) 567-5873 (O)

: (703) 567-5876 (fax)
2 DC Bar No. 447676

For the Defendants Alberto R. Gonzales
and Wan J. Kim:

KENNETH L. WAINSTEIN
United States Attorney

CHRISTY A MeCORMICK
Attormmeys, Voting Section

Civil Rights Division

United States Department of Justice
Room 7254 - NWB

950 Pennsylvania Ave.,, NN'W.
Washington, DC 20530

{202) 514-2386
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