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Introduction

Thejunction between Interstate 17 (1-17) and State
Route (SR) 69in Yavapa County, Arizona, now carries
far moretraffic thanit wasoriginally designedto
accommodate. Theinterchange needsto be redesigned
and rebuilt. The Federal Highway Administration
(FHWA) and theArizonaDepartment of Transportation
(ADQOT) initiated an Environmental Assessment
processto devel op alternativesfor improving the
interchange. However, theredesign will need careful
review because Native American cultural materialshave
been discovered nearby. Section 106 of the National
Historic Preservation Act (NHPA) andits
accompanying regul ations define how such resources
must beidentified, evaluated, and considered during a
Federal undertaking, such asthisFederally funded
highway improvement. Section 106 requiresthat these
tribesbeinformed of, and involved in any decision-
making processthat may affect their historic and
cultural legacy. Tribal participation in discussions about
these resources will become a part of the officia
record for the project and will bereflected in the
project’ senvironmental impact documents.

Environmental justiceisnot solely about disparate
health or economic effects— it also applieswhen the
cultural and historical resources of protected groups

arepotentially affected by aFederally funded
transportation project. Also, Native American Tribes
aredifferent than other minority groups affected by the
environmental impacts of transportation projects.
Tribesare sovereign governments, analogousto State
governmentsin certain (but not all) ways. Interactions
among tribes, the FHWA,, and State DOTs should be
structured as agovernment-to-government rel ationship.
Consultation with tribesistherefore different from
traditional publicinvolvement outreach. Reaching out
totribesisstill crucia if Federal and State agencies
want to be surethat environmental justice concernsare
understood and addressed. Transportation officialsneed
to adapt their outreach effortsto this special
relationship.

Arizonahasaparticularly rich cultural and

archaeol ogical heritage. The State has been hometo
many different cultural groupsover thousands of years.
Evidence of these groups can beidentified by artifacts
they left behind, many of which arewell preserved
because of the ared’ sarid desert environment. Many
tribesin the region trace their ancestry back to these
earlier groups. For thesetribes, the handling of
archaeological artifactsisnot justimportantin
protecting their cultural heritage, it provides continuity
inmaintaining their current way of life.

Generally, there are two kinds of projectsin which
Native American tribal participation, with an emphasis
on environmental justice, ismost likely to occur.
Transportation projects conducted on or partially on
Indian-owned land are the most obvious. These should




The Nature of the Government-to-
Government Relationship

Executive Order 13084, Consultation and
Coordination with Indian Tribal Governments,
explains that Federally recognized Indian Tribes
are “domestic dependent nations” with “inherent
sovereign powers over their members and
territory.” While tribal members are full U.S.
citizens, with all the same rights and
responsibilities as other citizens, they are also
members of tribal nations that have separate
laws, customs, traditions, and rights. This has
some very practical implications for Native
American participation in transportation
planning. These implications are spelled out in
DOT Order 5301.1, Department of Transportation
Programs, Policies, and Procedures Affecting
American Indians, Alaska Natives, and Tribes,
which explains in detail how to involve American
Indians and Alaska Natives in DOT decision
making.

always be conducted with the direct participation of
the relevant tribes. But tribal participation isaso
regquired when transportation projects have the
potentia to affect historic resources on lands used
by Native Americansin the past. Because all of this
country was once owned and used by native tribes,
transportation planners must be ready to consult with
the appropriate tribal governments even when tribal
historical resources are found far from any present-
day tribal settlements.

This case study describes a small project that
confronted the discovery of protected historical
resources. The caseillustrates an effectiveworking

rel ationship between Federd, State, and tribal
governments—arel ationship that was built even though
tribal participation inthe early parts of the project was
not asextensive or proactive asit should have been. The
project described is ongoing, so thefinal results of this
consultation are not yet known. Still, the case shows
how different governmental agenciescan work together

on planning projects, and at the same time respond to
their respective mandates, and strive to serve their
constituencies in the best way possible.

The Region

The Interstate 17/State Route 69 intersection, also
called the Cordes Junction Traffic Interchange, is
located at Milepost 262.7 on|-17 in Yavapai County,
Arizona. I-17 isthe north-south interstate connecting
Flagstaff and Phoenix. Theareaispredominantly rural
in character, with asmall commercial node adjacent to
theinterchange. The communities of Cordes L akes,
Spring Valley, and Mayer are each located within afew
miles of theintersection. Arcosanti, an artists’ colony/
utopian community and apopular tourist attraction, is
located 2.4 miles northeast of the traffic interchange.

CordesL akesand Spring Valley arethetwo residential
areas closest to the project site. Cordes Lakesisa
subdivision with 3,614 lotson 1,299 acresimmediately
to the southwest of theinterchange. In 1996 it had
approximately 2,500 residents. Spring Valley isseverd
milesto the northwest of theinterchangeand hasa
school, 897 lots, and 13 tracts on 350.7 acres. The
Arcosanti community currently hasfewer than 100
residents, but has a projected popul ation of 5,000 by
2050.

State and Federal officials anticipate that the
population of the Cordes Lakes/Spring Valley area
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Tribal Involvement vs. Public Involvement
— There Are Differences

Effective environmental justice practice requires an agency to
reach out to specific minority or low-income populations to
learn about their concerns, needs, and circumstances. This is
usually done through some kind of targeted and expanded
publicinvolvement.

Indian tribes are sovereign nations, with governments that
have jurisdiction over specific territories and individuals.
According to the U.S. Constitution, court decisions, and
various laws and regulations, tribal governments must be
involved on a government-to-government basis in decision
making on issues (such as transportation) that will affect
them.

Tribal consultation is not the same as public involvement.
Tribal governments must be formally notified of agency
actions and proposals and should be given the same
courtesies and opportunities for participation and review that
are given to other governmental entities. Simply sending a
letter or making a phone call to invite a tribe’s participation is
usually not sufficient — agencies should be sure that the
contact is acknowledged and its purpose understood. Once
formal contact has been made authorities from each side may
designate others to carry on technical discussions or other
day-to-day consultations. Documenting this ongoing contact,
(e.g., through an exchange of letters) is one good way to
ensure that tribes are being respected and included in the
transportation decision-making process. As indicated in U.S.
Department of Transportation (U.S. DOT) Order 5301.1,
correspondence from leaders of Federally recognized tribes
should be treated “in the same manner as congressional
correspondence as prescribed in the DOT Correspondence
Manual.”

U.S.DOT Order 5301.1 also suggests that tribal representation
should be sought in traditional public outreach efforts, such
as meetings, negotiations, rulemaking efforts, advisory
committees, and focus groups. Individual members of native
tribes, as well as tribal officials, can participate in these
forums. In addition to these opportunities (which can be part
of any good public participation effort), DOT and its State
transportation partners must recognize the rights of tribal
governments to represent their interests as governments. This
is an important distinction between tribal involvement and
outreach to other populations affected by Title VI.

will grow as aresult of increased development in the
project area. Recreation and tourism are the largest
components of the local economy. The Cordes
Junction interchange provides access for numerous
tourist attractions and recreational areas, such as the
Fort Verde State Park and the Montezuma Castle
National Monument. The Arcosanti community, also
nearby, receives over 50,000 tourist visits annually.
In addition to these attractions, thousands of visitors,
truck drivers, and business travelers use 1-17 and SR
69 enroute to other destinationsin Arizonaand
neighboring States. Many travelers use services at
the Cordes Junction interchange because of its
central location between Flagstaff and Phoenix.

Growth in recreational and tourist travel, local
residential populations, and travel-related businesson
thel-17 corridor areal contributing to increased
congestion at thisinterchange.

What Happened

The existing I-17/SR 69 interchange is badly
congested. Built in the early 1960s, the intersection
now serveswell over 10,000 carson an average day,
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The existing Cordes Junction interchange’s design cannot
handle future projected traffic volumes.




Snapshot of the
Cordes Junction Area

Location:

e Cordes Junction interchange links Interstate
17 and Arizona State Route 69, about 40 miles
north of Phoenix in Yavapai County, Arizona

e The area near the interchange is largely rural
desert

e Two housing developments are near the site
— Cordes Lakes and Spring Valley

e Arcosanti, a nearby tourist attraction, attracts
more than 50,000 visitors a year

Population: 3,972 persons live in the two census

tracts closest to the interchange

Racial and ethnic composition:

e White — 95.6 percent

e Hispanic — 9.45 percent

e American Indian — 1.9 percent

e African American — 0.3 percent

e Asian American — 0.4 percent

e Other — 0.3 percent

Persons living below the poverty line:
e Persons 18 and over — 13.5 percent

Source: 1990 U.S. Census

and planners predict that this volume of traffic will
morethan double by 2020. Becauseit uses an outdated
intersection design, local traffic and through traffic are
forced to mix, causing traffic congestion and delays.
Businesses and residents have complained to both the
Federa and State highway authorities, asking that the
intersection be upgraded and improved.

Transportation | mprovementsand Cultural
Preservation. After severa yearsof prior study, the
FHWA and the ADOT completed aDraft Environmental
Assessment that compared the environmental impacts
of alternativesincluding design solutionsfor
addressing existing and future traffic volumes. Aspart
of that EA, the agencies commissioned a professional

I-17/SR 69 traffic interchange looking north.

consulting firm to conduct an archaeological
assessment of the project area. Thiscultural resources
assessment surveyed the project areato identify any
historic, cultural, and/or traditional resourcesthat
might be affected by proposed improvementsat Cordes
Junction. Asthe project progressed and alternative
alignmentswere considered, the FHWA requested
additional cultural resourcesinventory surveys. These
inventoriesfocused on historic use of the areaby
European and theregion’ sIndian populations. By the
timethe EA wasdrafted, the reportshad identified
several locations near the project that might have
historic resources, but they concluded that these
resourceswould not be affected by any of the proposed
interchange alignments. ADOT and the FHWA informed
the Arizona State Historic Preservation Office (SHPO)
about these conclusions, and the SHPO concurred with
thefinding that these siteswould be avoided. The Draft
EA wasreleased in October 1998. In August 1999, a
supplemental archaeological survey at thesitewas
conducted, and some additional potential tribal historic
resourceswereidentified.

Severa State and Federal laws provide protection for
cultural, historical, and traditional resourcesthat might
be affected by government action such asroad repair
and construction. In summer 1999, theregulations
implementing one of those laws, the National Historic
Preservation Act (NHPA), had been amended to placea




Project Chronology

1992-97

Arizona DOT evaluates the I-17/SRé9 interchange and
completes Alternatives Selection Report and
environmental overview to determine the feasibility of
converting to a full diamond interchange. Three
alternatives are carried forward.

May 1998

First consultation between the FHWA and State Historic
Preservation Officer.

October 1998
Draft Environmental Assessment (EA) produced, which
proposes a preferred alternative.

August 1999

ADOT Environmental Planning Group, Historic
Preservation Section, reviews EA. Regulations
implementing Section 106 of the NHPA now require more
in-depth tribal consultation if tribe’s historic resources
will be impacted, so seven tribes are given copies of the
Archaeological Assessment for the interchange and
asked for their review and comment.

major emphasis on the role of Federally recognized
tribes, in the process of reviewing any Federal action
that has an impact on historic resources linked to the
tribe. The proper treatment of historic, cultural, and

traditional resources associated with a tribe or
minority group is an important aspect of
environmental justice.

Idedlly, transportation agencies should consult with
local Federally recognized tribes at the earliest stages

of aproject like this, inviting them to participate in
the scoping of the EA and the design of the

archaeological assessment. In this case, regular tribal

consultation did not occur until after these historic

resource surveys for the project had been completed.

Dr. Owen Lindauer, a staff archeologist with
ADOT’ s Environmental Planning Office, reviewed

the August 1999 survey and realized that there were

Register-eligible resources within the project area
that could not be avoided. He a'so noted that local
tribes had not yet been given the required

October 1999

The Hopi Tribe and the Salt River Pima-Maricopa
Indian Community ask to be more deeply involved in
evaluating cultural resources at the site.

October 1999
ADOT staff and Salt River Pima-Maricopa Indian
Community representatives visit site.

October 1999

ADOT staff archaeologist contacts the Salt River
Pima-Maricopa Indian Community representatives to
confirm the results of the site visits.

March 2000

ADOT staff and Hopi representatives conduct field
visits at the site, noting expanded areas of
prehistoric artifacts.

May 2000
ADOT staff archaeologist contacts the tribes to
confirm results of the site visits.

opportunities for participation in the planning
process. In an August e-mail to the project manager,
Dr. Lindauer explained these concerns and
recommended a plan for tribal participation.

At this point ADOT and FHWA worked together to
identify local tribes with ancestral associations to the
area that should be consulted about these resources.
The FHWA sent letters to seven identified tribes,
describing the interchange project, the archaeol ogical
findings, and the tribes’ rights to participate in
evaluating these sites. Several tribes responded to
these letters, most emphasizing that the ADOT and
FHWA had an obligation to carefully document and
protect the cultural resources in the area. Most tribes
that responded simply wanted to be allowed to
review and comment on any reports or decisions
related to these historical resources.

Tribal Involvement Deepens. By October 1999,
two of the seven tribes had asked to participate more




fully inthe process of evaluating the potential historic
sites at the 1-17/SR69 interchange. These tribes, the
Hopi and the Salt River Pima-Maricopalndian
Community, toured the sites with Dr. Lindauer. The
visitswereintended to encourage tribal
representatives (from both thetribal government and
thetribal cultural resources offices) to communicate
their thoughts and concerns about the historic
resources at the site directly. Although some of the
discussionsleading up to the site visits were
informal, the FHWA and the ADOT also made an
effort to communicate formally (through letters and
follow-up phone calls) with thetribal governments
involved to keep them informed of project
developments.

The Salt River Pima-Maricopa Indian Community
visited the site October 1999, and the Hopi visit was
in March 2000. While visiting the site just prior to the
Hopi tribal tour, Dr. Lindauer noticed areas with
scattered cultural materials not identified in the
original cultural resources inventory distributed to the
tribal representatives prior to their visit. As aresult,
the ADOT team provided the Hopi with updated
information about the site during their visit, and
subsequently informed the other tribes of these new
discoveries. The tours gave the tribal representatives

The bowl shown, classified by archaeologists as Gila Polychrome,
is found in central Arizona including areas close to the Cordes
Junction interchange. It dates back to the 14th century.

an opportunity to examine the significant areas of the
site with ADOT staff. The Hopi Tribe sent a
representative from its cultural preservation office,
as well as elders from threetribal clans. Ashe had in
the past, Dr. Lindauer paid the tribal elders for their
assistance in reviewing the site. During their visit
these representatives agreed that the locations
identified in the cultural resources inventory (and
those discovered just before the visit) could be

National Historic Preservation Act, Section 106

Expanded Opportunities for Tribal Involvement
Section 106 of the National Historic Preservation Act

(NHPA) of 1966, as amended, 16 U.S.C. 470f, requires

Federal agencies (and Federally funded State
partners) to take into account the effects of their

actions on historic properties. Historic properties are
locations, structures, or objects that are listed on, or
eligible for inclusion in, the National Register of
Historic Places. The regulations implementing Section
106 of the NHPA were amended in June 1999, and the
role of tribes in reviewing historic items of concern to
them was clarified and strengthened.

The NHPA applies to all National Register-listed or
-eligible historic properties, not just those of interest
to tribes. While this case study focuses on tribal
participation in NHPA implementation, the Section 106
regulations may also apply to other environmental
justice issues. As the Impact Analysis for the
regulations states, “The Section 106 process is a
means of access for minority and low-income
populations to participate in Federal decisions or
actions that may affect such resources as historically
significant neighborhoods, buildings, and traditional
cultural properties.” For further information on the
NHPA Section 106 regulations, see 36 CFR Part 800, or
review the regulations on the web at www.achp.gov/.




How the FHWA Can Help a State Pay
for Tribal Consultation Under NHPA
Section 106

In March 2000, a legal opinion by FHWA’s Chief Counsel
stated that, under certain specific circumstances, the
FHWA can use Federal-aid funds to participate in such
payments. The opinion concluded:

When a State so requests, FHWA may participate in
eligible project-specific consultation costs and/or
expenses incurred by a THPO [Tribal Historic Preservation
Officer] or designated tribal representative. However, (1)
FHWA participation is expressly limited to reimbursing
those reasonable costs over and above general operating
or overhead costs, (2) participation must be approved in
advance, (3) FHWA’s approval must be supported by an
MOU or written contract and (4) prior to approval, the
Division should make a determination that the
requirements of 23 CFR 771.105(d) are satisfied.

Source: Excerpted from FHWA Office of Legal Counsel, HCC-1, Legal

Opinion Re: Federal-Aid Participation in Payments for Tribal Services
Under the National Historic Preservation Act.

archaeological sites, and they expressed a preference
for project alternatives that did not impact these
locations. Their greatest concern was that the sites
might contain human remains. The Hopi
representatives made it clear that buria sites are
sacred to them.

The Salt River Pima-Maricopa Indian Community
representatives had already expressed similar concerns.
Thetribe’ scultural resources coordinator and a
representative of thetribal government toured the site
withthe ADOT representative, making close
observations of the archaeol ogical evidenceat the site.
Pottery shards, ashy soil, and other evidence suggested
tothetribal observersthat burials might possibly be
present at thelocations near theinterchange. Thetribal
representatives suggested that ADOT and the FHWA
test the sites further to determineif they were eligible
for listing in the National Register of Historic Places
and indicated that they should conduct datarecovery at

sites determined to be Register eligible. Thetribal
representatives also recommended that the Arizona
State Museum prepare a burial agreement, which
would clearly define how human remains would be
handled and buried if they were found at the site.
The Salt River Pima-Maricopa Indian Community
representatives expressed a preference for alternative
alignments that did not impact these sites.

Building Trust. After the Cordes Junction site visits,
ADOT' sstaff archaeol ogi st discussed the day’ sevents
with each group of tribal representatives. Thetribal
representatives expressed specific concernsto the
archaeol ogist, which were then verified by verbally
reiterating each point with them. Later, these points
were documented in writing. Copies of letters outlining
each tribe' sconcernswere subsequently sent to the
tribes. Although such an effort might seem redundant, it
isan excellent way to build trust in aworking
relationship. Thelogic behind such careful
communication isclear. State or Federal transportation
officialswill find themselvesworking with thesetribal
representativesagainin the future. The quality of
ADOT’ sinteractionswith tribesisan important
component in this ongoing professional and personal
relationship.

After the site visits, ADOT commissioned an
Addendum to the original archaeol ogical assessment. In
this document, which was sent to the tribesfor review,
the boundaries of thetwo identified sitesat the
interchange were redrawn to reflect the broader extent
of artifacts seen during thefield visit with Hopi tribal
representatives. Once the boundarieswereredrawn,
however, it became clear that the siteswere now within
the boundaries of the draft alternativesfor theredesign
of the Cordes Junction interchange. By thistimethe
FHWA had begunto revisethe EA and was considering
new layoutsfor the Cordes Junction interchange. But,
asthe FHWA stated in aletter to the Salt River Pima-
Maricopalndian Community:

It isunlikely this site can be avoided given its
location and therefore, this project would have
an ‘adverse effect’ on a historic property as a




result. FHWA would prepare a Memorandum of
Agreement (MOA) to address the adverse effect
to this property. However, because the preferred
alternative has not yet been selected, FHWA will
delay completing a draft MOA until a preferred
alternative has been selected.

The FHWA recommended that these siteswere eligible
for listing as archaeol ogical sites. The lettersfrom the
FHWA to the tribesformally asked them if the tribes
concurred that the siteswere Register-eligible. The
tribeswere also asked if they concurred that there
would be an adverse effect on these resources. When
archaeological sitesthat would be affected by aproject
aresignificant for theinformation they contain, the
FHWA has an obligationto devel op alternativesthat
will avoid, minimize, or mitigate adverse effectsto
those historic properties. If the siteswere listed and
adverseimpacts could not be avoided, the FHWA and
ADOT would have some specific obligationsto
document and preservethe material at the sitesto the
degree possible. The FHWA has an ongoing obligation
to consult with thetribes, through their tribal historic
preservation office, about how to resolvethese adverse
effectsoncethey areidentified.

An Uncertain Future. Theorigina Draft EA,
previously completed in October 1998, had identified a
draft preferred alternative alignment for thel-17/SR 69
interchange that would affect these sites. Several public
meetingsand hearingswereheld on thisalternative. As
aresult of these meetings, the FHWA and ADOT were
presented with some new ideas about theinterchange.
By summer 2000, the FHWA and ADOT wererevising
the EA. Theagenciesare now considering new
alignment alternativesthat may avoid sitesimportant to
both the Hopi and the Salt River Pima-Maricopalndian
Community. Thetribes' concernswere part of the
public and intergovernmental review processthat may
resultin achanged project.

Environmental Justice and the Weight of
History. There has been a history of unfair and
unequal treatment of Indian Tribes by Federal and
State governments. Transportation practitioners and

I-17/SR 69 interchange alternative E3.

others can learn to be more fair and responsive to
tribes. The NHPA and other laws give formal rights
of participation and consultation to tribes, but those
formal rights must be supplemented with an honest
and open understanding of tribal needs and differing
cultural perspectives. The ADOT and the FHWA are
beginning to establish a good working relationship
with many tribes in the region by actively listening to
their concerns. It is that understanding, as much as
any formal adherence to the requirements of laws
and presidentia orders, that will make it possibleto
achieve environmental justice when interacting with
the tribes.

The Section 106 process is a means of access for
minority and low-income populationsto
participate in Federal decisions or actions that
may affect such resourcesas historically
significant neighborhoods, buildings, and
traditional cultural properties. The Council
considers environmental justiceissuesin
reviewing analysis of alternatives and mitigation
options, particularly when Section 106 compliance
is coordinated with NEPA compliance.

— Federal Register,Vol. 65, No. 133, July 11, 2000, p. 42835,
Notice of Proposed Rulemaking for the

Advisory Council on Historic Preservation




regularly informed of the content of informal
discussions (such as the discovery of a more
extensive artifact scatter near the interchange) in
ways that helped to build trust.

* Sensitivity to Tribal Cultural Views. Agency
staff who interact regularly with thetribesare
devel oping an evolving knowledge, avareness,
sensitivity, and understanding of tribal concernsand
viewpoints. Thisunderstanding canhelp
transportation agenciesmore quickly and
comprehensively assesstheimpactsof their plans
both in the transportation systems planning and
project development phases.

This excavated pit house on State Route 69 (just a few miles to the
west of I-17/Cordes Junction) is all that remains of the homes of the
village that was discovered at the interchange.

Challenges Ahead

Effective Environmental
Justice Practices

Severd effective environmental justice practices
were demonstrated on this project:

* Government-to-Governmental Tribal
Relations. The Federal and State government
participantsin this project were consistent about
notifying and contacting tribal governmentswith
current and ancestral associationsto the areato
inform them of the status of the project. They were
particularly attentiveto the need to make regular
formal contact with the representatives of thetribal
government to discussimportant issues, rather than
only contacting their counterpartswithin thetribal
bureaucracy.

¢ Regular Contact and Updates. The FHWA and
ADOT provided areatribeswith information about,
and opportunitiesto participatein the eval uation of
historic, cultural, and traditional resourcesat the
site. When site conditions changed, or when new
information was discovered, it was relayed
quickly — formally and informally — to the
interested tribes. Tribal governments were

Thedesign and exact alignment of the proposed Cordes
Junction/1-17 interchange has not yet been determined,
thereforeit’ simpact on the areas of concernto the
Hopi and Salt River Pima-Maricopal ndian Community
isnot yet known. The new alignment may have no
impact on historic, cultural, or traditional resources. If
the selected alignment does have a negative effect on
areasthat are historically or traditionally significant to
thetribes, an MOA will haveto be signed with these
tribesto ensure that impacts on these sites are
minimized or mitigated appropriately, and that the
tribesareinvolvedin therecovery and/or preservation
of artifactsor remains.

Becauseof Arizona srich archeological and cultural
heritage, itisvery likely that these same agenciesand
tribes will have to work together regularly. Building
and maintaining a respectful working relationship is
therefore not just crucial for this particular project, it
is necessary for thefuture.

Broader Challenges. Consultation onthis project did
not start asearly asit should have, but it was successful
onceit was begun. The consultation activities described
inthis case study to invol vetribes came about not as
the result of a concern for environmental justice, but
because of the requirements of Section 106 of the
NHPA, which strengthens tribes’ voicesin




identifying, evaluating, and assessing the impacts of
Federal actions on historic resources. Different tribes
can have very different traditions, but for many, the
protection of their cultural and natural heritage will

be of pressing importance. An appeal for
environmental justice should be expected when a
region or site could beirreversible and irretrievably
disturbed by a transportation project.

Sensitivity to cultura differencesis a hallmark of
effective environmental justice practice. As with all
cultural groups, tribes have distinct values, traditions,
and needs. Understanding and responding to these
needs requires planning practitioners to put aside
their assumptions and to listen openly to tribal

While some MPOs have successfully integrated
tribal participation into their planning process,
others have assumed that tribal involvementis
primarily aFederal concern. MPOs need the active
participation of both individualsand tribal
governments to identify and address the
transportation needs of Native Americans.

Funding Tribal Transportation
Planning Efforts

As tribal governments enhance their planning

capabilities, they can better represent their concerns
and priorities in the transportation planning process.
According to the Indian Reservation Roads Program,
Transportation Planning Procedures and Guidelines,
tribes can fund transportation planning and planning

concerns. Cultivating this sensitivity is not aways
easy in the face of task deadlines and schedules, but
it is a necessary part of the transportation planning
process. Only by listening to, and understanding

tribal concerns, including those about environmental
justice, can transportation professionals carry out the
DOT’s stated policy of designing solutions and
tailoring programs that effectively respond to tribal
transportation and cultural needs. That is a challenge
that faces all practitioners who interact with Native
Americans and their tribal governments.

Environmental justice concerns for tribes encompass
more than access to and use of traditional cultural
properties or items of cultural patrimony. Federal and
State transportation agencies must make a greater
effort to be knowledgeable, sensitive, and aware of
the needs and heritage of tribes, and to incorporate
that understanding into their activities. Informal
conversations with transportation practitioners who
were not involved in this particular case revealed the
following challenges:

« Some Federal, State, and local transportation
practitioners do not understand the requirements of
agovernment-to-government relationship. Some
discussionsreveal ed an open and deep skepticism
about the motivesbehind tribal involvement efforts
to preserve unique tribal rights and resources.
Their preservation goals were viewed more dimly
as gambits for more control over resources.

(o

S

oordination efforts through four programs:

Indian Reservation Roads Program Funds are
allocated by Bureau of Indian Affairs (BIA) area
offices for transportation improvements within or
leading to Indian lands. They may be used for
planning.

FHWA State Planning and Research and Metropolitan
Planning Funds. Tribal governments should consult
with the State and Metropolitan Planning
Organization (MPO) about the possibility of using
these funds for tribal transportation planning.

Federal Transit Administration (FTA) State Planning
and Research and Metropolitan Planning Funds.
Tribal governments should consult with the State and
MPO about the possibility of using these funds for
tribal transportation planning.

Public Lands Highway — Discretionary Funds are
available from the FHWA-Federal Lands Highway
Office through the State Transportation Agencies
(STA) for transportation planning that promotes and/
or benefits tourism and recreational travel.
Candidate projects on Indian reservations can be
submitted to the STAs by the BIA or tribe.

ource: Indian Reservation Roads Program, Transportation Planning

Procedures and Guidelines. Also see www.fhwa.dot.gov/flh/reports/
indian/intro.htm




« Proactivetribal participation in statewide
transportation planning isbeing successfully
promoted in some States, but has not been apriority
in others. Effortstoinvolvetribesin the early
stages of transportation planning have been
hampered by alack of interest (sometimesonthe
part of agencies, sometimes on the part of tribes), a
lack of knowledge, resources, or trust.

* Most tribes do not have the resources or the
administrativeinfrastructure needed to be effective
partnersin the transportation planning process.

» Evenif aState hasno reservationswithinits
borders, or areservation isfar from a project
location, there may still be historic resources, such
astraditional cultural properties, associated with a
tribe. It isthe Federal agency’ sresponsibility to
identify and contact such tribes.

Takentogether, theissues cited above pose some
special challengesandillustrate that tribal
environmental justice can beadifficultissue. The
history of biasand injusticestoward Native Americans
cannot be overcomewithout hard work. Native
Americansareboth U.S. citizensand members of
sovereign, tribal nations— often with different
religionsand world views. Toremoveany gapin
understanding, transportation practitionersand tribal
representatives must continue to engagein serious,
opendialoguein order to devel op positive and open
working relationships.

Lessons Learned

»  TheNHPA Section 106 requirements have
increased formal contact between the FHWA,
ADOT, and thetribes. Theregular, often one-on-one
conversations between tribal representativesand
transportation officials haveimproved knowledge,
awareness, competency, and understanding about
tribal cultural issuesand may lead to better tribal
consultation in other areas.

« Early and frequent contact with the tribes helps
ensurethat their concerns about historic, cultural,

and traditional resources are heard and
understood.

It is possible to make mistakes and still have a
positive outcome. Thekey isto acknowledgethe
errorsoncethey are discovered and take
responsible stepsto correct them in subsequent
meetings and project documentation.

Benefits from Environmental Justice
in Decision Making

For Tribes:

e The tribes involved were able to present their
concerns, ensure these were understood, and
guarantee that they will have a voice in the
disposition of any sites or artifacts affected by
this project.

¢ The site visits with tribal representatives
revealed more extensive historic use of the
site than had been previously identified. This
improved the documentation of cultural
materials in the project area.

For Agencies:

e Attention to the concerns of tribes with
current or ancestral affiliations to the area
ensured that the FHWA Division Office and
Arizona DOT satisfied the letter and spirit of
historic preservation laws.

e Compliance with historic preservation laws
fostered improved communication among the
tribal governments and Federal and State
agencies.

e Meeting with tribal representatives improves
the potential for identifying and documenting
important cultural, historic, or traditional
resources. Undertaken early in the process,
these consultation efforts will help avoid
projects and alignments that inadvertently
impact historic, cultural, and traditional sites.
Unanticipated discoveries during the
construction phase cause delays,
recriminations, and controversy and
necessitate far more costly solutions.
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