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JFQ

Open Letter to JFQ Readers

Joint Force Quarterly gratefully acknowledges the superior support it has received from the leadership
of Joint Task Force Guantanamo in the development and illustration of articles in this issue.

Every month, Joint Force Quarterly receives numerous submissions from Soldiers and Airmen
addressing new ways of doing business on land, in the air, and even in space. From naval officers,
however, the silence concerning their core competencies is evident. Has the final word been
written on naval strategy? JFQ is looking for modern-day Alfred Mahans and Julian Corbetts and
calls upon them to contribute their ideas on naval strategy and doctrine. The joint warfighting
community might learn and benefit from naval thinkers responses to such questions as:

B What can be said about the modern context of U.S. naval operations and the Navy’s strategic
employment?

u As the US. fleet shrinks and others expand, what implications should joint Service officers draw
for future planning and procurement?

® In the face of dwindling strategic airlift and merchant marine sealift, can high-speed surface
vessels such as the Swift fill the logistic gap?

B Are naval operations and doctrine evolving in the face of global military and technological
developments?

® Can the U.S. shipbuilding industry respond to emergency production demand?

The forthcoming 50™ issue of the Chairman’s journal focuses on naval power, the continued rel-
evance of the maritime component, and its transformation. JFQ encourages you to submit essays
and help educate the joint, interagency community on the latest naval thought in this upcoming
issue.

The JFQ staff would also like to solicit manuscripts on specific subject areas in
concert with future thematic focuses. The following topics are tied to submission
deadlines for upcoming issues:

March 1,2008 (Issue 50, 3¢ quarter 2008): September 1, 2008 (Issue 52, 1t quarter 2009):
Focus on Naval Power Joint Interagency Cooperation
U.S. Central Command U.S. Transportation Command

June 1, 2008 (Issue 51, 4" quarter 2008): December 1, 2008 (Issue 53, 2¢ quarter 2009):
Weapons of Mass Destruction Transformation and Innovation
National Security Council U.S. Africa Command

JFQ readers are typically subject matter experts who can take an issue or debate to the next level
of application or utility. Quality manuscripts harbor the potential to save money and lives. When
framing your argument, please focus on the So what? question. That is, how does your research,
experience, or critical analysis improve the reader’s professional understanding or performance?
Speak to the implications from the operational to the strategic level of influence and tailor the
message for an interagency readership without using acronyms or jargon. Also, write prose, not
terse bullets. Even the most prosaic doctrinal debate can be interesting if presented with care!
Visit ndupress.ndu.edu to view our NDU Press Submission Guidelines. Share your professional
insights and improve national security.

Colonel David H. Gurney, USMC (Ret.)
Editor, Joint Force Quarterly
Gurneyd@ndu.edu
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HMS lllustrious, USS Harry S. Truman, and USS Dwight D. Eisenhower
participate in multiship exercise as part of Operation Bold Step

U.S. Navy (Jay C. Pugh)
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Admiral Michael G. Mullen, USN, takes the oath of office of the Chairman of the Joint

DOD (Cherie A. Thurlby)

Chiefs of Staff from outgoing Chairman, General Peter Pace, USMC

Priorities and Strategic Objectives of the
Chairman of the Joint Chiefs of Staff

The following is an excerpt from the Chairman’s Guidance to the Joint

Staff for 2007-2008

1. Develop a strategy to defend our
national interests in the Middle East. Our
immediate concern remains the wars in Iraq
and Afghanistan. But we cannot dismiss the
efforts by other state and nonstate actors to
foment instability in the Middle East. The
increasingly hostile role being played by Iran;
the Israeli-Palestinian conflict; Sunni-Shia
rivalries; the rise of radical jihadists; and the
resurgence of al Qaeda all threaten to tear
at fragile seams and all bear directly on the
security of the United States. We need a strat-
egy to manage U.S. military presence in the
Middle East that adversaries must take seri-
ously and which reassures our friends, allies,
and partners.

Therefore, we will:

® Develop a comprehensive Middle East
security strategy, tied to a larger global view
but focused on our vital national interests.
This effort will address long-term security in
Iraq and Afghanistan, potential threats from
Iran, and movement toward reducing major

Admiral Michael G. Mullen, USN, was sworn in
October 1, 2007, as the 17" Chairman of the Joint
Chiefs of Staff.
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sources of conflict, with a goal of ultimately
achieving regional stability.

® Ensure that our strategic plans are sus-
tainable over time and provide flexibility for
escalation, de-escalation, and a wide range of
options.

H Integrate our capabilities within the
interagency process to develop and execute
this long-term strategy, while leading in the
interagency community wherever appropriate.

B Improve international cooperation in the
region.

2. Reset, reconstitute, and revitalize the
Armed Forces . . . particularly ground forces.
Though recruiting and retention figures
remain good and morale is still high, we
cannot take for granted the service of our
people or their families. We must rapidly
mitigate the toll that our current pace of
operations is taking on them, our equipment,
and our ability to respond to other crises and
contingencies. We must recognize that new
asymmetrical threats call for different kinds
of warfighters, mission systems, and strate-
gies. We need to be smarter, lighter, more
agile, and more lethal. Only by applying our
own asymmetric advantages—our people,

intellect, and technology—and by maintain-
ing a force correctly shaped, sized, trained,
and equipped can we adequately defend the
Nation.

Therefore, we will:

® Determine the true health of our
ground forces in terms of people, training,
equipment, and family support to ensure
these forces are ready to serve effectively over
the long term and across the full spectrum of
operations.

® Provide clear estimates of resetting our
units in each Service and Defense agency.
Assess how long it will take and what resources
will be necessary to regain full-spectrum capa-
bilities across all our forces. We must make
this issue a priority in our program and budget
process and prepare to execute it in the long
term without substantial support from supple-
mental funding.

® Improve the capabilities of our Reserve
Component as it continues to become a more
relevant contributor to the operational joint
force. We must also ensure that it preserves a
significant “strategic reserve” capability and
capacity.

® With an understanding of its unique
domestic responsibilities, support National
Guard Bureau efforts to improve readiness,
leverage existing forces, streamline organiza-
tions, and make units leaner, smaller, and
more effective. We must likewise ensure that
the National Guard preserves its own strategic
reserve capability and capacity.

B Improve requirements, acquisition, and
technology development efforts to ensure
rapid, predictable delivery of needed combat
capabilities to our warfighters.

® Develop and help integrate realistic,
complementary, jointly interdependent, priori-
tized Service modernization plans.

® Develop implementation plans to ensure
effective execution of pending Base Realign-
ment and Closure and joint basing initiatives.

® Engage in the development of a broad-
based, flexible, effective, and affordable joint
military health care system that provides
superb care for combat wounded (to include
Post-Traumatic Stress Disorder/traumatic brain
injury patients), and improves wellness initia-
tives, military care, family care, and retiree care.

B Prepare plans, to include strategy-
driven prioritization, in order to sustain and
modernize our joint forces during a time of
civilian administration transition and poten-
tial fiscal constraints.

ndupress.ndu.edu



3. Properly balance global strategic
risk. We must stay mindful of our many
global security commitments and of the
core warfighting capabilities, resources,
and partnerships required to conduct
operations across the full spectrum of
peace and conflict. A larger, longer view
of risk assessment that helps us maintain a
position of global leadership and preserves
our freedom of action remains critical. I
want the Joint Staff focused on rebalancing
strategic risk.

The demands of current operations—
however great—should not dominate our
training exercises, education curricula, and
readiness programs. The conflicts in Iraq
and Afghanistan will one day end. We must
be ready for who—and what—comes after.

What “comes after” is hard to predict.
Conflict in the future will most likely—but
not exclusively—demand increased preci-
sion, speed, and agility. We may face state
as well as nonstate enemies, including some
who may only appear in cyberspace. The
target could be America’s infrastructure and
the new weapon could be a computer-gener-
ated attack on critical networks and systems.
It could just as likely be a chemical, biologi-
cal, or nuclear weapon of mass destruction.

Future war may therefore be borderless,
or it could exist completely within the con-
fines of small, urban areas. It may require of
our people skills that they do not yet possess
and capabilities we do not yet field. In some
conflicts, information and nonkinetic means
may prevail, while in other places at other
times only “boots on the ground” and pre-
cisely delivered fires will carry the day.

The American people expect the
Armed Forces to maintain sufficient capa-
bility and capacity to deter and, failing
that, defeat all such military threats to
their security and the security of our vital
national interests: a homeland secure from
attack; sustained global influence, leader-
ship, and freedom of action; sustained stra-
tegic endurance and military superiority;
flourishing global and national economies;
assured access to strategic resources; and
regional stability in the Middle East.

Where conflict threatens these inter-
ests, U.S. forces must be able to rapidly
respond, providing political leadership with
a range of options for deterrence, escalation,
and de-escalation, in coordination with
other elements of national and multina-
tional power.

ndupress.ndu.edu

Therefore, we will:

® Develop—through the combatant
commanders and in cooperation with our
partners—integrated theater engagement
plans that strengthen relationships with endur-
ing allies, improve ties to emerging partners,
and engage and better understand potential
competitors.

¥ Build and reinvigorate relationships
through Theater Security Cooperation with
a focus on capacity-building, humanitarian
assistance, regional frameworks for improving
governance, and cooperation in enforcing the
rule of law.

® Rapidly develop an enduring cultural,
historical, and linguistic expertise in our
total force to ensure effective interaction with
diverse international partners.

m Establish and quickly achieve reasonable
goals and expectations for deployment rotations
of our Active, Reserve, and National Guard
Bureau Components. For our Active forces, this
deployment-to-dwell ratio should be no greater
than 1 to 1 in the near term with a view toward
an equilibrium level of 1 to 2 while at war.

H Since the vast majority of focus in people
and capability resides in the U.S. Central
Command area of responsibility (and rightly
so), work to rapidly rebalance this capability
when conditions permit.

® Pursue a comprehensive approach to
deterrence. Put in place a new concept of stra-
tegic deterrence for the 21 century in terms of
training, equipping, theory, and practice appro-
priate to a range of state and nontraditional
threats in both nuclear and conventional realms.

® Develop an effective military strategy for
cyberspace to protect and defend against infra-
structure attacks, reduce our vulnerabilities,
and ensure our capability to operate in this
vital realm.

Underpinning these priorities and
strategic objectives is our responsibility to
preserve the trust and confidence of the
American people. To the degree we allow
ourselves to disconnect from them, we
allow the very foundation upon which our
success rests to crumble—not only in terms
of recruiting and resource allocation, but
also in terms of the moral support so criti-
cal for the preservation of an all-volunteer
force. Every action we take, every day, must
be executed in a way that strengthens and
sustains the public’s trust and confidence in
our ability and our integrity.

- NEW Books

- from NDU Press
NDU

Press
AFRICAND  African Counterterrorism
COUNTERTERRORESMIE  Cooperation: Assessing
e ne i |t Regional and Subregional
Initiatives
edited by Andre Le Sage
I Africa is a continent of
S —— growing strategic impor-

tance in the war on terror.
This book summarizes terrorist threats in each
African economic region and examines counter-
terrorism efforts on the continent as a whole.
Edited by Dr. Andre Le Sage, Assistant Professor
of Counterterrorism at the Africa Center for

Strategic Studies.

229 pp.

ISBN: 978-1-59797-177-5  Softcover $25.00
ISBN: 978-1-59797-176-8  Hardcover $50.00

Published for the Africa Center
for Strategic Studies by National
Defense University Press and
Potomac Books, Inc.

Capacity Building for Peace-
keeping: The Case of Haiti
edited by John T. Fishel and
Andrés Sdenz

In 2004, the international
community found it neces-

sary to intervene in Haiti yet
again. For the first time under
a United Nations mandate, Latin American
countries stepped up to lead the mission. In this
book, distinguished scholars and practitioners
of peacekeeping offer their countries’ perspec-
tives on the Haiti missions. Edited by John T.
Fishel, former Research Director and Professor
Emeritus at the Center for Hemispheric Defense
Studies, and Andrés Sdenz, former Professor at
the Center and now Deputy Director of Colom-
bia’s national intelligence agency.

221 pp.

ISBN: 978-1-59797-123-2  Softcover $40.00
Published for the Center for Hemispheric
Defense Studies by National Defense University
Press and Potomac Books, Inc.

Order online at: <www.potomachooksinc.com>
JFQreaders qualify for a 25 percent discount
and should use the following code when order-
ing the above books: ND0108.
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Joint Doctrine Update

Joint Chiefs of Staff J7 Joint Education
and Doctrine Division

ith the backdrop of

today’s strategic security

environment and the

prosecution of the war on
terror, a wide variety of threats, including
international terrorism, organized crime,
narcotics trafficking, and proliferation of
weapons of mass destruction, continue to
pose challenges to U.S. national security.
Joint Publication (JP) 3-27, Homeland
Defense, the newest publication added to the
joint doctrine hierarchy, states, “Defense
of the homeland is the Department of
Defense’s highest priority with the goal to
defeat threats at a safe distance from the
homeland.” As the Department of Defense
(DOD) holds responsibility for the home-
land defense mission, it assumes the lead for
homeland defense response. Promulgation
of this recently approved publication may
serve to bring the interagency community
onto common ground through a com-
prehensive approach toward this national
responsibility.

JP 3-27 arrived at an opportune time;
the Chairman recently approved the latest
revision of the keystone intelligence publica-
tion, JP 2-0, Joint Intelligence, and the joint
doctrine development community revised
JP 3-07.4, Joint Counterdrug Operations.
Authoritative guidance captured from funda-
mental best practices within these documents
offers a validated joint perspective from which
joint force commanders may counter the wide
array of threats.

JP 2-0 establishes 10 principles of
joint intelligence in an effort to combine
intelligence theory and operating experi-
ence that contribute to effective joint intel-
ligence operations. These principles include
perspective (thinking like the adversary),
synchronization, integrity, unity of effort,
prioritization, excellence, prediction, agility,

6  JFQ / issue 48, 1 quarter 2008

collaboration, and fusion. JP 2—0 underscores
the importance of the ability to think like

the adversary, accept risk in predicting an
adversary’s intentions, and leverage expertise
of diverse analytic resources.

JP 2-0 adds new terms to the DOD
dictionary. For example, the use of the term
red teams provides commanders with an inde-
pendent capability to fully explore alterna-
tives from the perspective of adversaries and
others. Deemed as critical to a commander
and staff for understanding an adversary and
visualizing the operational environment, red
team became validated within joint doctrine.
JP 2-0 also introduces new definitions for
terms such as biometrics, dynamic threat
assessment, joint intelligence operations center,
and obstacle intelligence.

JP 3-07.4 revises the discussion of the
drug threat and updates the coverage on
counterdrug policy and guidance to com-
batant commanders. It relates counterdrug
planning to the joint operational planning
and execution system and expands coverage
of interagency and multinational consider-
ations. The publication also adds appendices
on counterdrug organizations, intelligence
support organizations, and the National Inter-
diction Command and Control Plan.

Defeating threats at a safe distance from
the homeland requires sound intelligence
discipline, experience, and processes. A com-
prehensive approach to defense, interagency,
multinational, and private sector consider-
ations should be the goal. With this in mind,
doctrine development and revision continues.

For access to joint publications, go to
the Joint Doctrine, Education, and Training
Electronic Information System Web portal
at https://jdeis.js.mil (dot.mil users only). For
those without access to .mil accounts, go to
the Joint Electronic Library Web portal at
http://www.dtic.mil/doctrine.

Joint Publications (JP) Revised
Calendar Year 2007, 4" Quarter

JP 1, Doctrine for the Armed Forces of
the United States

JP 1-04, Legal Support to Military
Operations

JP 2-0, Joint Intelligence

JP 2-03, Geospatial Intelligence Support
to Joint Operations

JP 3-01, Countering Air and Missile
Threats

JP 3-03, Doctrine for Joint Interdiction
Operations

JP 3-05.1, Joint Tactics, Techniques,
and Procedures for Joint Special
Operations Task Force Operations

JP 3-07.4, Joint Counterdrug Operations

JP 3-07.5, Noncombatant Evacuation
Operations (renumbered as JP 3-68)

JP 3-13.1, Electronic Warfare

JP 3-15, Barriers, Obstacles, and Mine
Warfare for Joint Operations

JP 3-16, Multinational Operations

JP 3-27, Homeland Defense

JP 3-33, Joint Task Force Headquarters
JP 3-34, Joint Engineer Operations

JP 3-35, Joint Deployment and
Redeployment Operations

JP 3-50, Personnel Recovery
JP 3-60, Joint Doctrine for Targeting

Joint Publications Near Revision

Calendar Year 2007, 4" Quarter

JP 3-04, Joint Tactics, Techniques, and
Procedures for Shipboard Helicopter
Operations

JP 3-07.3, Peace Operations
JP 3-28, Civil Support

JP 3-63, Joint Doctrine for Detainee
Operations

JP 4-0, Doctrine for Logistic Support of
Joint Operations

JP 4-01.5, Joint Tactics, Techniques,
and Procedures for Transportation
Terminal Operations
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JLASS: Gelebrating 25 Years of
Educating Future Leaders

By SEAN R. CONNORS and THEODORE P. OGREN

he academic year is well under
way at the Services’ senior level
colleges (SLCs). At each college,
an elective course is entering
its 25" year of educating the Nation’s future
leaders of strategic and operational art. That
course is the Joint Land, Aerospace, and Sea
Simulation (JLASS). The centerpiece of this
unique course, which focuses on joint cam-
paign planning and execution, is a dynamic
unscripted wargame set 10 years in the future.

Designed to challenge tomorrow’s stra-
tegic leaders and thinkers, JLASS continues
to be the only course offered and jointly run
by all joint professional military education
(JPME) SLCs. Over 100 students participate
in JLASS each year, and over 1,000 have ben-
efited since its inception.

In the course, senior field grade officers,
equivalent Defense Department civilians, and
colleagues from other U.S. Government agen-
cies are challenged to address strategic and
operational problems. JLASS places emphasis
on combating weapons of mass destruction
(WMD) threats and homeland security issues,
as well as traditional and nontraditional chal-
lenges in almost every combatant command
area of responsibility, striving to stay one
step ahead of emerging threats to national
security. JLASS has evolved since its incep-
tion and today replicates critical national
security threats facing the United States in the
post—Cold War and post-9/11 world.

What Is JLASS?

Federal law and joint directives task
each of the senior level colleges to provide
education in the strategic and operational
employment of the Armed Forces in con-
junction with the other instruments of
national power. JLASS is one of the primary

Sean R. Connors interned at the Industrial College of
the Armed Forces (ICAF) from January 2006 through
May 2007. Colonel Theodore P. Ogren, USAF, is the
Chairman of the Joint Chiefs of Staff Chair at ICAF.
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vehicles for the advanced study of these
topics. The simulation expands participants’
understanding of the interagency, multi-
national/joint staff, and unified combatant
command issues by employing forces to
execute national- and theater-level strate-
gies. It prepares joint warfighters by provid-
ing the opportunity to develop, apply, and
adjust theater strategies.

JLASS is the only joint course that
explores Service capabilities in a learning
environment that not only allows but also
encourages risk-taking. It places students in
a high pressure but nonthreatening situation
and allows them to learn to ask the right
questions, explore military options in support
of political objectives, and experiment by
employing innovative teaching concepts at a
pivotal time in their careers.

Evolution

While JLASS is a critical component
of JPME for future leaders, the exercise is by
no means new. In fact, JLASS has a long and
proud tradition that officially began when a
series of computer-assisted simulations called
CARMAX (for Carlisle and Maxwell) was

ational Force Morocco under USEUCOM
at Air Force Wargaming Institute

held from 1983 to 1985. CARMAX played the
Air-Land Battle in the Allied Forces Central
Europe area of responsibility (AOR), and the
exercise was conducted simultaneously at
the U.S. Army War College and the Air War
College using a microcomputer interface for
communication.

These pre-Goldwater-Nichols Act
exercises established the JLASS pedigree
as the cutting edge educational exercise.
The CARMAX project produced better
understanding between the Army and Air
Force war colleges regarding procedures,
doctrines, and operations—the foundation
of jointness. Portions of the CARMAX
simulation were incorporated into exercises
within the core curricula of both colleges.
CARMAX achieved its objectives by 1985,
and a new series of exercises was established
to include sea and space along with air and
land dimensions.

The transformed series was renamed the
Joint Land, Aerospace, and Sea Simulation and
was sponsored by the SLCs from 1986 to 1988.
Exercises in this series included April 1986
(Central Europe) in a partially distributed
exercise; April 1987 (Korean Peninsula) at the
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Naval War College; and May 1988 (Korean
Peninsula) at the Air Force Wargaming Insti-
tute (AFWI). A second series of exercises was
agreed on for the next 5 years (1989-1993), and
a third series from 1994 to 1998. All exercises
were held at AFWT and used the U.S. Pacific
Command as the theater of war.

JLASS Today

As JLASS begins its 25" year, its goal
continues to be addressing key issues regard-
ing the strategic and operational levels of
national security. JLASS accomplishes this
by enhancing and expanding participants’

portals, telephone, video teleconferences,
and face-to-face meetings. This year, stu-
dents will switch from the AFWI-sponsored
Web site to tools within Collaborative Force
Building Analysis, Sustainment, and Trans-
portation (CFAST) for their distributed
collaboration. The completion of national
strategies and regional campaign plans
closes out the distributive phase for each
school. In mid-April, phase two (exercise
phase) begins at Maxwell Air Force Base.
There, during a week-long execution phase,
students exercise campaign plans during an
unscripted wargame.

the simulation prepares joint warfighters by providing the
opportunity to develop, apply, and adjust theater strategies

awareness of the interagency process and joint
staff and unified command issues by employ-
ing diplomacy and joint and multinational
forces to execute national- and theater-level
strategies. Thus, students must translate
national security and military strategy/objec-
tives into theater campaigns while employing
all elements of national power; designing and
using theater command and control proce-
dures and relationships; applying an under-
standing of U.S. military force structure,
capabilities, and limitations; and demonstrat-
ing a comprehension of the challenges facing
a joint/multinational force employing future
military and commercial systems.

JLASS consists of two phases: a dis-
tributive phase conducted from October
through March, and an exercise phase
consisting of a dynamic, intensive, and
unscripted week-long wargame held in
April at the AFWI. To ensure that students
focus on future threats and issues and do
not limit themselves to fighting current
threats and wars, the course and its exercise
are projected 10 years into the future. The
situations the students are given to focus
on and plan against are initially presented
in a World Summary document and video.
Over the course of the distributive phase,
they receive regular briefings in the form of
scenario updates and intelligence reporting.
The distributive phase is devoted to joint
campaign planning course work at each of
the participating schools. During this phase,
collaboration among schools is an essential
component, and the students interact via
an AFWI-sponsored Web site, Web-based
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This two-phase structure exposes par-
ticipants to a broad range of challenges, such
as countering the proliferation of WMD and
consequence management, cyber and physical
attack against the U.S. electrical power grid,
major earthquakes, freedom of navigation
in international and contested waters, ten-
sions between China and Japan or China and
Taiwan, the challenges facing U.S. Africa
Command (USAFRICOM), threats to global
energy supplies, piracy, insurgency, border
disputes, and the war on terror. To address
these challenges, each college’s student team
assumes the role of a critical component of the
national security establishment.

Combatant Commands and National
Security Apparatus

The Service colleges play the role of the
geographic combatant commands, organizing
their students in Joint Staff fashion with the
objective of translating national strategies into
operational plans. For example, the U.S. Army
War College plays U.S. European Command
(USEUCOM), the Naval War College plays
U.S. Pacific Command (USPACOM), the Air
War College plays U.S. Central Command
(USCENTCOM), and the Marine Corps
War College plays U.S. Northern Command
(USNORTHCOM).

At the National Defense University,
the National War College (NWC) is in its
third year playing the role of U.S. Special
Operations Command (USSOCOM), while
the Industrial College of the Armed Forces
(ICAF), in addition to playing U.S. Transpor-
tation Command (USTRANSCOM) and the

Defense Logistics Agency (DLA), plays mul-

tiple national level departmental roles, includ-
ing the National Security Council (NSC).

During JLASS 2007, the students con-
fronted a host of issues and challenges. A
rundown of the combatant command AORs
and the national level challenges illustrates the
diversity of issues that are dealt with within
this single course.

USEUCOM. Students from the Army
War College dealt with issues surrounding
a North African nation confronting both
internal attacks by two insurgent groups with
varying agendas and an invasion by a rogue
nation that possibly had WMD capability
supplied by another state, along with dealing
with a reluctant U.S.-led coalition. Addition-
ally, there were “loose-nuke” issues elsewhere
within the AOR that had to be planned against
and dealt with. Students experienced the entire
spectrum of operations as they transitioned
from counterinsurgency to major combat
operations, to stability, security, transition,
and reconstruction, and finally to a follow-
on North Atlantic Treaty Organization
peacekeeping force. They were also routinely
challenged to sort out command and control
options for complex issues, such as counterter-
rorism special operations and global strike
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options for WMD prosecution that simultane-

ously involved multiple combatant command-
ers. This year, Army War College students
will be even further challenged as they take
on the role of USAFRICOM in dealing with
those crises.

During the exercise phase, there was
a defining moment that illustrated a unique
aspect of JLASS. The USEUCOM com-
mander was at odds with key members of the
Departments of State and Defense on the best
course of action in the reconstruction phase.
Should a major Asian power lead the effort as
requested by the host nation? Or should it be a
coalition of those on more friendly terms with
the United States? In the end, working with
other affected combatant commanders, the
team was able to persuade the host govern-
ment and secure approval from the President
and Secretary of Defense for the latter.

USPACOM. Students from the Naval
War College confronted a number of chal-
lenges in the enormous region that composes
the USPACOM AOR. They exercised the
operational art of integrating military
options with all the instruments of national
power in a largely maritime environment.
Their commander, Colonel Robert Oltman,
USMG, and his joint staff (comprising stu-
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dents from each of the four Services plus one
from the State Department) crafted a creative
theater security cooperation plan that estab-
lished centers of excellence throughout the
region to combat terrorism. These centers,
hosted by seven nations in cooperation with
USPACOM, organized, engaged, and sup-
ported other regional partners to deter and
defeat not only terrorism but also piracy and
illicit trafficking in the AOR, thereby enhanc-
ing regional stability. At the same time, they
had to plan military options to defuse rising
tensions brought on by the Chinese military
occupation of China-Japan disputed islands
and oil resources in the East China Sea, while
dealing with a significant humanitarian
crisis complicated by rogue elements within a
newly reunified Korea.

USCENTCOM. Within this AOR, the
focus was Iran. But not all students were on
the Blue Team. While it was common in past
years to have multiple student cells playing
adversary countries, this year only the Air
War College fielded a student Red Team.
Other Red Teams were played by faculty and
JLASS staff. The Iran team, led by “Supreme
Leader” Colonel Brian Searcy, USAF, pre-
sented Blue a worthy adversary by effectively
applying lessons on effects-based campaign
plans and integrating Iranian instruments
of national power. On the other side of the
emerging conflict, Colonel Marcus De
Oliveira, USA, and his joint staff of 16 mili-
tary officers and 2 Defense civilians developed

tinental nuclear missile to exercise the North
American Aerospace Defense Command
function. To contend with these challenges,
students had to understand maritime law and
navigation, nonstandard WMD (a deliberate
explosion of commercial chemical products),
and defense support to civilian authorities.
USSOCOM. Representing the National
War College, Colonel Valerie Jircitano, USA,
and her team of eight acted as the supported
command for the war on terror and the
force provider for Special Operations Forces.
With all that was going on in the 2017 JLASS
world, their forces were much in demand. The
wargame allowed students to strategically
synchronize missions with other national and
international activities. According to Colonel
Jeff Cairns, USA, NWC faculty and JLASS
USSOCOM cell lead, “the students got cred-
ible feedback regarding the daily moves as
well as the most realistic media training avail-
able. Overall, USSOCOM students achieved
the course objectives in a superb manner.”
USTRANSCOM and DLA. Also in high
demand were transportation and supply
resources. The six-student cell from ICAF,
led by Lieutenant Colonels Jim MacFalane
and Buddy Berry, both USAF, adapted joint
distribution process owner concepts to move
forces globally and keep them supplied. Often
out of sight, but truly vital for strategic and
operational success, the resourcing compo-
nent enabled combatant commander plans to
become reality. As noted by Paul Needham,

each college’s student team assumes the role of a critical
component of the national security establishment

and executed their USCENTCOM effects-
based campaign. The free play between teams
permitted ample educational feedback to all
participating students, though not necessar-
ily in the form of successful outcomes. For
example, the Strait of Hormuz was shut down,
causing a U.S. and global economic upheaval
and driving the United States to tap into its
strategic petroleum reserve.

USNORTHCOM. On the home front,
after supporting civil agencies in earthquake
relief, students from the Marine War College
were “put through their paces” developing
theater plans to cope with, sequentially, a large
power grid failure due to terrorist attack, a
cargo ship carrying hazardous cargo acting as
a WMD, and the threat of a rogue intercon-

ICAF faculty and USTRANSCOM and DLA
cell lead, “without proper logistical plan-
ning, strategic operational concepts are just
dreams.”

NSC. The remaining 16 ICAF students
were “stretched thin developing and translating
U.S. national security objectives in numerous
JLASS National Security Council meetings in
crisis mode;” according to Ambassador Robin
Sanders, ICAF International Affairs advisor and
prominent JLASS 2007 faculty team member.
Led by Colonel Kent Jacocks, USA, the student
National Security Advisor, the team “stepped
up to the plate” as top Department of State,
Department of Defense, Department of Home-
land Security, Department of Justice, White
House Press, Coast Guard, national intelligence,
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and Joint Staff leaders. They integrated all
elements of national power, drawing praise
from the JLASS U.S. President, Colonel Mike
Pasquarett, USA (Ret.), a professor at the Army
War College—the only exercise role played by
JLASS faculty.

Game Support

JLASS game support is not limited
to Professor Pasquarett and each school’s
team of two to eight faculty members. Key
to integrating the occasionally competing
demands of each school’s learning objectives
is the JLASS exercise director and JLASS
Steering Group chair, Colonel Mike Gould,
USA, and his assistant, Ritchie Dion, both on
staff at the Center for Strategic Leadership at
the U.S. Army War College. Their leadership
helps to maintain the game on an even keel
and to bring in support from many other U.S.
Government organizations. Highlighting
the potential that each JLASS student pos-
sesses, Colonel Gould kicks off the execution
phase and completes the after action review.
According to Colonel Gould, “Someone in
the room is the next Dick Cody, or combat-
ant commander, or Secretary of State. This
exercise is a freebie of sorts, an opportunity to
be involved in an experiential learning venue
that addresses the most complex strategic and
operational issues our faculty can design.”

Two noteworthy organizations support-
ing JLASS are the Joint Special Operations
University (JSOU) and the Joint Requirements
Office for Chemical, Biological, Radiological,
and Nuclear Defense (JRO-CBRND). Lieuten-
ant Colonel Dennis Kilcullen, USA (Ret.), leads
a team from JSOU providing current expertise
and advice to all the participants and faculty on
emerging special operations organization and
doctrine. Combating WMD expert Colonel Roy
Williams, USA (Ret.), on loan with his people
from the JRO-CBRND, helps form realistic
scenario input and mentor students in devel-
oping counterproliferation and consequence
management plans. In addition to these two
organizations, and rounding out support staff
expertise, are representatives from the U.S. Stra-
tegic Command, Coast Guard, and Department
of State, all making unique contributions.

With so many roles played in JLASS,
who plays the rest of the world? Colonel Lee
Blank, USAF (Ret.), a 14-year JLASS veteran,
and his “Green Cell” team from the National
Strategic Gaming Center provide a continu-
ous stream of answers to student questions
about other countries’ intentions and role-
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play an occasional foreign ambassador, U.S.
state Governor, or Member of Congress. They
represent the world to the students during the
daytime game play. At night, after all the role-
players and most of the faculty have departed,
the AFWI “White Cell” control team, led

by Colonel Tim Gunnoe, USAFR, compares
Blue student moves against Red and produces
an updated picture of the world for the stu-
dents’ next move deliberations. According to
Colonel Gunnoe, “One of the reasons for the
longevity and success of JLASS is the experi-

media inputs prompt students
to react to news as it affects
game play

ence level of the controllers and the almost
1-to-1 ratio of students to controllers and
subject matter experts.”

When they return in the morning, the
students, in addition to receiving current 2017
intelligence briefings, gather relevant informa-
tion by watching the Global News Network
broadcast, designed to replicate the network
evening news, and read the “Early Worm” news
summary, both produced during the night by
Lieutenant Colonel Ruth Latham, USAFR, and
her media cell. These media inputs prompt
students to react to news as it affects game play.
Other aspects of student media training are
media coaching and “media opportunities,”
which come in the form of videotaped mock
press conferences and “live fire” encounters with
news media. This training and exposure to the
media within an exercise context make the con-
ditions very realistic. Approximately 20 Reserve
and National Guard public affairs specialists
and broadcasters from all over the United States
travel to Maxwell Air Force Base to role-play the
media and develop these news products.

Realism

Paul Needham, ICAF Supply Chain
Management Concentration director, has
been a longtime advocate of realism in
JLASS logistics. For instance, as stated
above, JLASS recently adopted the CFAST
model into game play as its primary force
tracking, deployment planning, and sus-
tainment logistics tool. This is significant
because CFAST is currently used by over
half of the U.S. unified combatant com-
mands and is on track to be adopted by all.

Also keeping tabs on JLASS realism
during the execution phase are the subject

matter experts that each school employs at
the game. Specialists from U.S. Strategic
Command, the State Department, Coast
Guard, and JSOU, as well as the Defense
Threat Reduction Agency, help to round out
the in-house AFWT experts, who are led by
Commander Steve Crawford, USN (Ret.), of
Northrop Grumman, now in his 14" year

of JLASS. Retired from Active duty in 1999,
Commander Crawford serves as the JLASS
operations officer, coordinating many aspects
of JLASS, such as scheduling the controllers,
adjudication team, and media cell.

National Security Education

Another common comment from
JLASS students is that every SLC student
should participate in a JLASS exercise; the
realism and intense experience it provides
are unparalleled. Unfortunately, the support
staff-to-student ratio would make this nearly
impossible. Nonetheless, the benefits of
JLASS reach far beyond the pupils involved
in any particular exercise. Students cer-
tainly carry the insights they learn to future
assignments. In addition, JLASS serves as
a center of excellence for the faculty when
they take their lessons back to their schools
in the form of expertise, contacts, and cur-
riculum ideas.

JLASS has evolved into a truly national
security exercise involving all the instru-
ments of national power, and it provides
professional development for faculty and
gamers alike. Today, the course increas-
ingly focuses on interagency processes to
promote better understanding and integra-
tion of military operations with the rest of
the Federal Government. These skills are
increasingly important to the accomplish-
ment of national objectives. JLASS annually
gives over 100 JPME students and faculty
better understanding of the challenges of the
interagency process and translating those
objectives into operational success.

Over the last 25 years, what began as
a single theater, operational level, computer
simulated wargame has matured into the
premier joint professional military educa-
tion course and exercise. Look for the Joint
Land, Aerospace, and Sea Simulation to
continue to evolve over the coming years to
keep up with changing global challenges,
transform military forces, and refine intra-
governmental processes. JFQ
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Executive Summary

By HARVEY RISHIKOF

oint Force Quarterly should be
commended for recognizing the
vital relationship between law and
national security.! For too long,
the law has not been understood as a criti-
cal instrument of foreign policy. Under the
traditional paradigm of DIME (diplomacy,
intelligence, military, and economics) as the
instruments of power, L or law has had no
place. As an acronym, LEDIM or DIMEL or
LIMED just did not have the same catchy ring.
Theorists have posited a new formulation,
MIDLIFE (military, information, diplomacy;,
law enforcement, intelligence, finance, and
economics). It is argued that with the skillful
orchestration of these MIDLIFE instruments,
or soft and hard power, we will ultimately
achieve smart power.

The law, indeed, is a complicated intel-
lectual mistress. Like economics, law is both
a context for the application of power and at
the same time an instrument of power. Rule
of law, though, has an ideological force unto
itself and is both a domestic and international
legitimizer of action. Moreover, law enforce-
ment operations have nudged their way into
the foreign policy arena, and this, too, has
created analytical problems for those who
believe in military operations other than war
as an exclusively military issue.

The traditional view of the instru-
ments of national power is to separate them
into various boxes and study their essential
characteristics to illustrate how unique
each is. But such an analytical approach
does a disservice to the relationship of one
instrument to another and how each instru-
ment can affect the operational efficacy of
another if one is abused or misused. Air
Force theorists, in particular, have been
sensitive to this problem, given the nature
of airpower. Major General Charles Dunlap,

Professor Harvey Rishikof is former Chair of the
Department of National Security Strategy at the
National War College.
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Juridical Warfare
The Neglected Legal Instrument

deputy judge advocate general, has focused
on the modern emergence of “lawfare”
within warfare:

It is clear that lawfare has become a key
aspect of modern war. The abuses at Abu
Ghraib and elsewhere produced effects more
damaging than any imposed by our enemies
by force of arms. What makes it especially
maddening is that these are self-inflicted
wounds, wholly preventable incidents where
adherence to the rule of law would have
avoided the disastrous consequences that
still plague America’s war-fighting effort.

Lawfare for Dunlap occurs when the
enemy exploits real, perceived, or even orches-
trated incidents of law of war violations as an
unconventional means of confronting Ameri-
can military power. The goal of lawfare for
the enemy is to make it appear that the United
States is fighting in an illegal or immoral way.
The damage inflicted by the legal debate on
the public support required in a democracy
to wage war can contribute to the defeat of
American goals. As an example, Dunlap notes
that an Air Force policy of “zero tolerance”
for noncombatant casualties, although not
required by international law, may have the
unintended consequence of undermining
the ability to use airpower and encourage
the enemy to collocate with noncombatants
to exploit the new high moral ground being
asserted by U.S. policy.

Since World War II, the ethical and
legal dimensions of strategic bombing have
filled volumes of commentary.* In the words
of Colonel Peter Faber, USAF, a National War
College core course director, although “the
moral/legal ambiguities of World War II are
long gone, military options are under assault
through moral/legal means, and the only way
we can arrest this development is by educat-
ing ‘combatants’ for ethical and legal war.™

For Dunlap, “international law is the friend
of civilized societies and the military forces
they field. However, if we impose restraints as
a matter of policy in a misguided attempt to
‘improve’ on it, we play into the hands of those
who would use it to wage lawfare against us.”
Lawfare can be a powerful ideological instru-
ment indeed for a superpower, or it can be a
powerful inhibitor.

For the traditionalists in the law of
armed conflict, the lawfare debate raises the
categories of jus ad bellum, jus in bello, and jus
post bellum. But the Just War paradigm carries
historic baggage that often does not assist in
debates over nuclear war, terrorism, and when
to intervene in failing states. Domestic law
and international law in the “age of modern
terrorism” have collided as debates rage over
how best to categorize and use force against
“terrorists.” These policies have proven to be
controversial issues in our polity, and the Just
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War categories have demonstrated analytical
limitations in the face of the new realities.

The executive branch has clashed with
both Congress and the Supreme Court in
its view of executive power when creating
new policy on a war footing. Is a terrorist
action a criminal violation or a political act?
Should terrorism be prosecuted under the
laws of armed conflict or the criminal justice
system? Is terrorism primarily a domestic or
foreign issue? When projecting force against
the threat of terrorism, should we use law
enforcement shooting criteria or military
rules of engagement? Which international
conventions govern the confinement and
interrogation of terrorists and how? Does it
make a difference if the victims of terrorism
are combatants or noncombatants? Under
what laws should “private contractors” be
governed—military, criminal, or local? If
gathering intelligence is the center of gravity
to prevent terrorist acts, should this process
be governed by law enforcement restrictions
or foreign intelligence criteria? How should
the executive branch conduct its terrorist poli-
cies with respect to Congress and the Federal
courts?

Based on the range of these questions
and the constitutional issues involved, the
characterization juridical warfare appears to
be a more appropriate term than lawfare when
thinking about the law more broadly, both as
an ideological concept and as a tool, within
the context of national security. The essays
that follow in this Forum on habeas corpus,
rendition, targeted killing, and the Interna-
tional Criminal Court eloquently contribute
to the exploration of some of the critical issues
involved in juridical warfare.

James Terry’s essay, “Habeas Corpus
and the Detention of Enemy Combatants in
the War on Terror,” explores the evolution
of detainee confinement over the last 5 years
and the role that habeas corpus should play
during an armed conflict. The essay squarely
addresses the proper role of the courts in
shaping detainee issues through its interpreta-
tion of the writ of habeas corpus. Col Terry
contends that in the war on terror, there must
be some limitations on “judicial adventur-
ism.” He reasons that the “expansion” of
the writ of habeas corpus for alien/enemy
combatants will encourage forum shopping
and that we need to remove domestic courts
from military affairs. Relying on the prec-
edent of Johnson v. Eisentrager, Terry traces
the limits on habeas for aliens held in foreign
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territories through the four times the writ has
been suspended under Article I of the U.S.
Constitution due to “rebellion or invasion” in
our history: the Civil War post-facto under
President Abraham Lincoln (for General
Winfield Scott to secure safe passage between
Washington and Philadelphia); the Ku Klux
Klan Act (post-Civil War) under President
Ulysses Grant; the Philippines insurrection
(post-Spanish-American War) under Presi-
dent William McKinley; and, most recently,
post-Pearl Harbor in the Hawaiian Islands
under President Franklin Roosevelt.

Terry then summarizes the key detainee
cases Rasul v. Bush, Padilla v. Rumsfeld, and
Hamdi v. Rumsfeld in which the adminis-
tration’s interpretation of executive power
and no Federal jurisdiction was rejected by
the Supreme Court, which laid out the basic
requirement of “due process.” Congress’s
responses to these cases, the Detainee Treat-
ment Act of 2005 and the Military Commis-
sion Act (MCA) of 2006, are discussed in
the Court’s further rejection of “jurisdiction
stripping” in Hamdan v. Rumsfeld.

The analysis of the issue ends with the
Boumediene v. Biish case, which, along with
Odah v. Bush, has just been granted certiorari
before the Supreme Court to determine if
the MCA afforded the plaintiffs appropriate
“due process” rights and whether histori-
cally the writ applied to those held outside
of the sovereign’s territory. Congress is also
threatening to revisit the issue of habeas
corpus and amend the MCA to enforce the
right for the detainees. Some international
juridical warfare aspects of the case are joined
specifically in the Odah case, where the
International Law Scholars (ILS) have filed an
amici curiae brief on behalf of one defendant,
Omar Khadr, a minor under the age of 18. It
is the ILS position that the MCA, by denying
habeas, is violating customary international
law for minors. Moreover, the ILS argues that
customary international law prohibits the
prosecution of children in general, and in the
exceptional cases where it is lawful, children
must be treated with special protections for
rehabilitation and reintegration, all which
are being denied under the current MCA
procedures. The issue of minors and prosecu-
tion in the war on terror brings into stark
relief the problem of using new frameworks
that generate international juridical warfare
controversy.

Colonel Peter Cullen, USA, in his
essay “The Role of Targeted Killing in the

Campaign against Terror,” analyzes what
some have contended is an indispensable tool
for the war on terror: targeted killing, or the
“intentional slaying of a specific individual
or group of individuals undertaken with
explicit government approval.” For Cullen, a
circumscribed policy for targeted killings can
be legal, moral, and effective, and he proposes
specific procedures to that effect. For critics,
these killings are extrajudicial and prohibited
by international law. Cullen states several
reasons by which both international and
domestic law justify targeted killing:

o The United States has an inherent right
of self-defense under Article 2(4) of the United
Nations (UN) Charter and jus ad bellum.

® Under Additional Protocol I and
Article 13(2) of the UN Charter, since the
United States is in an armed conflict with al
Qaeda and associated movements (AQAM),
members and operatives are combatants and
may be lawfully targeted at will under jus in
bello.

B Proper designation of AQAM targets
will turn on intelligence, proportionality, and a
cost/benefit analysis.

® Domestic law such as Executive Order
12333 does not apply in war to the military,
and the authorization of the use of military
force by the Congress granted legal authority
for the practice.

® The National Security Act of 1947 con-
templates findings for killing operations.

As for moral considerations, in Cullen’s
view this tool complies with Just War theory
as long as all efforts are taken to minimize
noncombatant casualties, ensure the accuracy
of the intelligence, and use the tool sparingly.
As for its efficacy, for Cullen targeted killing
has contributed to our safety, despite the
critics who argue that it is counterproductive
since it produces martyrs, undermines the
battle of ideas and rule of law arguments,
reduces the possibility for more intelligence,
and is prone to misidentification. Cullen’s
guidelines establish whom to target, what
circumstances authorize an.operation, who
should approve an operation, who should
conduct the operation, and how an operation
should be conducted.

Cullen concludes that the success of tar-
geted killing will turn on two factors: obtain-
ing actionable intelligence and persuading
domestic and international communities that
this tool is legal, moral, and effective. In other
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words, the United States must win the juridi-
cal warfare debate and not be perceived as
conducting extrajudicial killings and assassi-
nations. This will require transparency, mini-
mizing collateral damage, checks and bal-
ances to ensure proper targets, and accurate
intelligence. When targeted killing is used as
a tool, however, mistakes will be international
juridical warfare causes célébres.

The essay, “Rendition: The Beast and the
Man,” by Colonel Kevin Cieply, USA, reviews
another controversial technique of the war on
terror: the capturing of suspected terrorists
and their transportation to undisclosed loca-
tions. Cieply defines rendition as “the practice
of capture and transfer of an individual
from one nation to another for the purpose
of subjecting the individual to interrogation
without following the normal process of
extradition or removal.” The purest defense of
the practice is the Machiavellian rationale that
the “end justifies the means.” Rendition is the
form of Machiavellian combat that does not
follow laws but rather force. This philosophy
of results is contrasted with the more idealist
position of George Kennan, the preeminent
international relations theoretician of the
Cold War, who opposed techniques of rendi-
tion on principle since they conflicted with
American traditional standards and compro-
mised our diplomacy in other areas.

But what is one to do with Khalid
Sheikh Mohammed, Abu Zubaydah, or Ramzi
Yousef when traditional law enforcement
methodologies are unsuccessful? It must be
underscored that Khalid Sheikh Mohammed
did not receive any form of due process for
4 years from capture to his first administra-
tive hearing. Yet what of the cases of Kahled
El-Masri and Abu Omar, men captured and
then released and not charged? How do such
practices square with world moral leadership
and rule of law? Cieply argues for a middle
ground, a rendition policy with transparency
and some type of due process. Time will tell if
such middle ground is possible and acceptable
to world opinion.

The last set of essays by Commander
Brian Hoyt, USN, “Rethinking the U.S. Policy
on the International Criminal Court” and
James Terry, “The International Criminal
Court: A Concept Whose Time Has Not
Come,” debate the U.S. decision not to ratify
the Treaty of Rome’s International Criminal
Court (ICC). As pointed out by the authors,
104 countries, including two of our staunchest
allies, Canada and Great Britain, have rati-
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fied the ICC. Hoyt makes a strong case for
the court, refuting the traditional objections
to it concerning its overbreadth on jurisdic-
tion, infringement on U.S. sovereignty, the
weak procedural protections for defendants
compared to the U.S. criminal code, and the
ICC’s susceptibility to political manipulation
by overzealous prosecutors. Hoyt is critical of
the Bilateral Immunity Agreements (Article
98 Agreements) that the United States has
entered into with individual countries, which
some have seen as highly pressured exertions
of American power on our allies and friends
to undercut the strength of the treaty.

Terry takes the exact opposite view of
the ICC, highlighting the risks to U.S. Service-
members serving in UN-monitored military
conflicts. Under the ICC, Servicemembers
forego American guaranteed constitutional
rights involving evidence production, hearsay,
and double jeopardy protections. Terry is
also concerned about the corrosive effect the
court could have on other UN institutions,
particularly the Security Council. His essay
highlights Congress’s role in passing the
American Service-members’ Protection Act of
2002 requiring immunity from ICC prosecu-
tion before the United States can participate
in UN peacekeeping and peace enforcement
operations.

In essence, the ICC debate acts as a foil
to the general juridical warfare dilemma con-
fronting the United States as a world power.
Although the Nation is a historic leader in
international law, there are some who believe
that Washington views the creation or emer-
gence of these new international institutions,
such as the ICC, Kyoto environmental agree-
ments, new Law of the Sea convention, and
Ottawa anti-landmine convention, as attacks
on national sovereignty and restrictions on
U.S. ability to maneuver in the international
arena. Often these conventions are viewed
as mechanisms to skirt the authority of the
Security Council and the “Big Power” veto
that helped legitimize the original United
Nations. Ironically, the United States, the
preeminent rule of law society, is made to
look as the “anti” rule of law rogue, pursuing
its self-interest at the expense of world norms
based on its rejections of these conventions.
The mistrust of the United States is evident
in official pronouncements that highlight the
fear of international political manipulation
or persecution and of projected attempts to
publicly discredit U.S. policy.

Often the American position exempli-
fies the fact that the 1950s international
legal framework was based on a Cold War
balance of power and set of norms that are
no longer efficacious in the post-Cold War
world. Failing states, emerging new powers,
terrorism, and globalism are calling the status
quo into question. As the world struggles for
new norms and frameworks for justice, there
is much suspicion and lack of international
trust. In a world where the old is increasingly
obsolete, the new reflects shifting and emerg-
ing balances of power, and the current is ame-
nable to plays of unfettered power projections
of the strong, it is no wonder that juridical
warfare is on the rise and resented as a tool of
the weak.

These essays raise important questions
about juridical warfare. In particular, how
does law or the rule of law interact with the
war on terror? How does the United States
participate in the ideological debate over
international justice and world opinion? As
aresult, all the essays share the fundamental
issues of what the appropriate legal authority
to prosecute war crimes is, how far habeas
corpus should be extended when prosecut-
ing terrorism, and when targeted killings
and renditions are appropriate. For these
authors, these issues are primarily military-
political executive functions. But under the
juridical warfare paradigm, what role should
law and the courts—both international and
domestic—play? Perhaps this is a question
for another issue of JFQ. May the compelling
and timely discussions raised on lawfare and
juridical warfare continue in these pages in
the future. JFQ

NOTES
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Admonition to Current Ethicists,” a paper prepared
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Ethics XVII, Washington, DC, January 25-26,
1996, available at <www.usafa.af.mil/jscope/
JSCOPE96/faber96.html>.

4 Ibid.
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ince the al Qaeda attacks on the
World Trade Center and Pentagon
on September 11, 2001, the United
States has been engaged in an
armed conflict that rivals more traditional
conflicts in its brutality and carnage. Like other
enemies we have faced in the past—the North
Vietnamese, North Koreans, Japanese, and
Germans—al Qaeda and its affiliates possess
both the ability and the intention to inflict cata-
strophic harm, if not on this nation, then on

its citizens. But unlike our more conventional
enemies, al Qaeda members show no respect
for either the humanitarian law applicable to
the victims of conflict reflected in the 1929 and
1949 Geneva Conventions or the laws appli-
cable to the conduct of hostilities found in The
Hague Conventions of 1899 and 1907.

Al Qaeda forces are, in fact, specifically
organized to violate the precepts of the law of
armed conflict: they do not wear uniforms;
they do not carry arms openly; they do not
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U.S. Soldier stands guard at
detention center on Naval Base
Guantanamo Bay, November 2006

By JAMES P. TERRY

have an organized command structure; and,
most importantly, they direct their attacks
against noncombatants (that is, innocent civil-
ians). Considering the nature of this adversary,
we cannot expect that this conflict will con-
clude around a negotiating table.

Recognizing this threat and moving to
preclude further attacks on our homeland, U.S.
forces have captured enemy combatants and
terrorists on battlefields in Africa and Europe,
as well as in Afghanistan, Iraq, and Southwest
Asia. Patterning its actions on past conflicts,
the United States has determined it necessary
to detain these combatants until the conclusion
of hostilities, if only to preclude their return
to the battlefield. Soon after the September 11
attacks, the Bush administration determined
the need to establish a detention facility outside
American territory at the U.S. Naval Base at
Guantanamo Bay. This would permit effective
detention without the legal requirement to
entertain continual court suits by the detainees.

Colonel James P. Terry, USMC (Ret.), is the Chairman of the Board of Veterans Appeals in the Department
of Veterans Affairs. He previously served as Principal Deputy Assistant Secretary and Deputy Assistant
Secretary in the Department of State and as Legal Counsel to the Chairman of the Joint Chiefs of Staff.
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Prior to this conflict, alien detainees held on
foreign soil were denied access to U.S. Federal
courts to contest detention (habeas corpus).
The spate of lawsuits and legislation arising
from the detention of alien combatants at
Guantanamo since 2002 has led, over the last
5 years, to refinement in the law regarding
detainees and further explication of the law
of habeas corpus during armed conflict. This
paper explains that process.

Historical Antecedents

In US. history, aliens held by our military
forces in foreign territory have not been enti-
tled to the civilian remedy of habeas corpus in
the Federal Courts because these courts had no
jurisdiction over the land on which they were
being held. As the Supreme Court explained
over 50 years ago in Johnson v. Eisentrager,!
“[w]e are cited to no instance where a court,
in this or any other country where the writ is
known, has issued it on behalf of an enemy
alien who, at no relevant time and in no stage
of his captivity, has been within the territorial
jurisdiction. Nothing in the text of the Consti-
tution extends such a right, nor does anything
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in our statutes.”? The implementing legislation,
28 US.C. 2241, similarly limited access to the
courts to those within its jurisdiction.?

An underlying concern in granting access
to U.S. courts to alien combatants detained
abroad during armed conflict, quite apart
from the jurisdictional element, relates to the
nature of warfare. The witnesses who would
be needed to provide personal testimony
and rebut the aliens” contentions in a judicial
forum, as opposed to an administrative one,
are engaged in military operations or subject
to commitment to combat. Requiring them to
leave their units and appear in habeas proceed-
ings would be both disruptive and divisive.
The original documents necessary to present
the Government’s position would likely not
be available until all hostilities are concluded.
Identification and transport of foreign wit-
nesses demanded by the detainees for in-
person testimony would often prove infeasible,
if not logistically impossible. Moreover, there
is no authority over such foreign witnesses and
their appearance could not be assured.

In fact, the historical common law
underpinnings of the legal right to habeas
corpus, and its limitations, reflect many of the
tenets of the Eisentrager case. The history of
habeas corpus as the “symbol and guardian
of individual liberty™ for English and now
American citizens is well established. What
we know now as the “Great Writ” originated
as the “prerogative writ of the Crown,” its
original purpose being to bring people within

the jurisdiction into court, rather than out of
imprisonment.® By the early 13" century, the
use of the writ to bring people to court was a
commonly invoked aspect of English law.”

The reformation of the writ to one in
which freedom from incarceration was the

focus can be traced to the 14" century when, as
an aspect of the Norman conquest, the French
developed a centralized judicial framework
over existing local courts. During this period,
prisoners began to initiate habeas proceedings to
challenge the legality of their detention. The first
such use was by members of the privileged class
who raised habeas claims in the superior central
courts to challenge their convictions in the local
inferior courts. The central courts would often
grant such writs to assert the primacy of their
jurisdiction. Thus, the rationale behind the grant
of these writs more often focused on the juris-
diction of the particular court than concerns
over the liberty of the petitioners.

The availability and meaning of habeas
corpus expanded in the 15™ century. The writ
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became a favorite tool of both the judiciary and
Parliament in contesting the Crown's assertion
of unfettered power.® By the late 1600s, habeas
corpus was “the most usual remedy by which
aman is restored again to his liberty, if he has
been against the law deprived of it Despite its
status, it was not uncommon for the Crown to
suspend the right during periods of insurrec-
tion, during conspiracies against the King (1688
and 1696), during the American Revolution,
and during other periods in the 18" century.
In the early American colonies, New
Hampshire, Georgia, and Massachusetts
adopted provisions in their constitutions
prohibiting suspension of the right of habeas
corpus for their citizens under nearly all cir-
cumstances." During debate on the U.S. Con-
stitution, some delegates in Philadelphia sought
a guarantee of habeas corpus in the Federal
Constitution.”? The compromise that emerged
forbade the suspension of habeas corpus unless
necessary in the face of “rebellion or inva-
sion”** Despite the compromise, habeas corpus
remains the only writ at common law refer-
enced in the Constitution. In section 14 of the
Judiciary Act of 1789, moreover, the Congress

an underlying concern in
granting access to U.S. courts
to alien combatants detained
abroad during armed conflict
relates to the nature of
warfare

Right: Abraham Lincoln’s letter to Edwin M. Stanton,
May 13, 1863, suspending writ of habeas corpus
Below: Detention compound for Cuban nationals
captured during Operation Urgent Fury, October 1983

DOD (Gary Miller)

specifically gave authority to the newly created
Federal courts to issue the writ.

Suspension of the writ had been autho-
rized by Congress only four times in the
Nation’s history® prior to Congress’ and the
Court’s consideration of the Guantanamo
detainees. The first occurred during the
Civil War when Congress, after the fact, gave
approval to President Abraham Lincoln’s
earlier permission to his commanding General
of the Army, Winfield Scott, to suspend the
right between Washington and Philadelphia.
This was in response to rioting by Southern
sympathizers as Union troops moved down
the coast.' The second occurred after the
Civil War when Congress, in the Ku Klux Klan
Act, gave President Ulysses Grant authority to
suspend the writ in four South Carolina coun-
ties where rebellion was raging.”” The third
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and fourth authorizations occurred in 1902
and 1941, respectively. During the insurrection
in the Philippines following the Spanish-
American War, President William McKinley
sought and obtained congressional authoriza-
tion to suspend the writ.”® Similarly, in 1941,
immediately after the Japanese attacked Pearl
Harbor, President Franklin Roosevelt asked
Congress to suspend habeas corpus throughout
the islands, and that body authorized the ter-
ritorial Governor of Hawaii to temporarily do
so. Unlike the current circumstance involving
the Guantanamo detainees, each of the prior
suspensions of the right involved “rebellion or
invasion,” as required by Article I of the Consti-
tution. But rebellion or invasion has never been
required to preclude habeas jurisdiction if the
detainee was held outside U.S. territory.

In each of the four instances cited, Con-
gress was authorizing suspension of habeas
corpus over territory in which the United States
was sovereign. Conversely, in the 1950 Eisen-
trager decision, where the Supreme Court held
that the right of judicial access in habeas cases
did not extend beyond the territorial jurisdic-
tion of the United States, the part of Germany
where Eisentrager was held and the confinement
facility in which he was incarcerated were under
the complete control and authority of American
forces, but it was not U.S. sovereign territory.

The foreign detention in Eisentrager had
been informed by the Government’s experience
in two principal cases arising from World War
I1. In Ex parte Quirin," a 1942 Supreme Court
decision, German saboteurs were captured in
the United States and tried before a military
commission similar to that established for the
Guantanamo detainees. The Presidential Proc-
lamation establishing their military tribunal, by
its terms, had precluded access to the Federal
courts.” Held in a Federal confinement facility
in Washington, DC, the saboteurs nevertheless
sought relief through a petition for a writ of
habeas corpus in the U.S. district court. The
Supreme Court, in rejecting arguments by the
Solicitor General that judicial access through
a writ of habeas corpus was precluded by the
Presidential Proclamation, stated that “neither
the Proclamation nor the fact they are enemy
aliens forecloses consideration by the courts of
petitioners’ contention that the Constitution and
laws of the United States constitutionally enacted
forbid their trial by military commission”

In 1948, in Ahrens v. Clark,? the Supreme
Court addressed the habeas petitions of 120
German nationals held on Ellis Island in New
York awaiting deportation to Germany. Filing
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their petitions in the U.S. District Court for the
District of Columbia, the German petitioners
named the Attorney General, located in the
District, respondent in their suit under the
theory that they were under his control. The
Supreme Court dismissed. The court held that
a district court may only grant a writ of habeas
corpus to a prisoner confined within its ter-
ritorial jurisdiction. The court addressed the
“immediate custodian rule;” discussed more
fully below, only in passing. The ruling stated:
“Since there is a defect in the jurisdiction of
the District Court that remains uncured, we
do not reach the question whether the Attor-
ney General is the proper respondent”” The
Court’s reasoning in Ahrens concerning the
locus of incarceration would be heavily relied
upon by Justice William Rehnquist in his deci-
sion in Padilla, discussed below.?*

In the current war on terror, the detainees
held at Guantanamo are under the complete
control of U.S. forces but on territory over
which the Republic of Cuba is sovereign.” Until
2004, the Bush administration was successful,
as reflected in Al Odah v. United States,?® in
precluding access to U.S. Federal courts on the
part of detainees based on our lack of sover-
eignty over the Guantanamo Naval facility. This
changed with the Supreme Court’s decisions in
the Enemy Combatant Cases of 2004.”

held in a Federal confinement
facility in Washington, DC, the
saboteurs nevertheless sought
relief through a petition for a
writ of habeas corpus in the
U.S. district court

Enemy Combatant Cases

The Enemy Combatant Cases decided
by the Supreme Court, Rasul v. Bush, Padilla v.
Rumisfeld, and Hamdi v. Rumsfeld,” were col-
lectively interpreted by many as strong judicial
direction for the administration on its detainee
policies. These cases addressed both foreign
detention of enemy combatants and their
detention within the United States. In ruling
against the Government in Rasul v. Bush, the
Supreme Court, per Justice John Paul Stevens,
reversed the DC Circuit in Al Odah v. United
States®® and held that the Federal habeas statute,
22 US.C. 2241, extended to alien detainees® at
Guantanamo. The Court decided “the narrow
but important question whether United States
courts lack jurisdiction to consider challenges
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to the legality of detention of foreign nationals
captured abroad in connection with hostili-
ties and incarcerated at the Guantanamo Bay
Naval Base, Cuba** Although the Guantanamo
detainees themselves were held to be beyond
the district court’s jurisdiction, the Supreme
Court determined that the district court’s juris-
diction over the detainees’ military custodians
was sufficient to provide it subject matter juris-
diction over the aliens’ habeas corpus claims
under section 2241.** The Court also found
subject matter jurisdiction over the detainees’
non-habeas claims (5" Amendment) because
it found that nothing in the Federal question
statute® or the Alien Tort Act* excluded aliens
outside the United States from bringing these
claims in Federal court.”

In Padilla v. Rumsfeld, decided the
same day, the Court, per Justice Rehnquist,
determined that there was no jurisdiction in
a New York District Court to hear the habeas
petition of Jose Padilla, a U.S. citizen confined
in a Charleston, South Carolina, naval brig

Brig Gen Thomas Hemingway, USAF, and DOD
Principal Deputy General Counsel Dan Dell’Orto brief
reporters about conduct of Military Commissions

after being transferred from New York as
an alleged enemy combatant. The Supreme
Court found that the only person who could
be named as respondent in the habeas petition
was the custodian of the Charleston brig, Com-
mander Melanie Marr, as she was the only one
of the named respondents who could produce
the body. She, however, was not within the
jurisdiction of the Southern District of New
York. The Court, in dismissing the habeas peti-
tion, found that Secretary of Defense Donald
Rumsfeld likewise could not be considered
Padilla’s custodian or named as respondent of
the petition, as he did not qualify as such under
the immediate custodian rule, nor was his
Pentagon office within the jurisdiction of the
District Court in New York.

In Hamdi v. Rumsfeld, the third of the
Enemy Combatant Cases, the Supreme Court
provided clear guidance on the protections to be
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afforded enemy combatants in custody. From
the standpoint of jurisdiction, there were no sig-
nificant issues raised in Hamdi’s habeas petition,
and the Supreme Court considered the case on
its merits. The petitioner, Hamdi, a U.S. citizen
of Saudi origin, was incarcerated in the brig at
the U.S. Naval Base in Norfolk, Virginia, as an
alleged enemy combatant serving in Afghani-
stan. The petition was filed in the Eastern
District of Virginia, the locus of Secretary
Rumsfeld (the Pentagon is in Arlington), and the
commanding officer of the Norfolk brig, satisfy-
ing the immediate custodian rule. The case is
significant in holding that enemy combatants
detained by the U.S. military in furtherance of

in Hamdi v. Rumsfeld, the
Supreme Court provided clear
guidance on the protections
to be afforded enemy
combatants in custody
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ASD for Detainee Affairs Cully Stimson and Deputy
Chief of Staff for Intelligence, LTG John Kimmons,
USA, brief reporters on handling of detainees

the war on terror are entitled to due process pro-
tections, specifically “notice of the factual basis
for the classification, and a fair opportunity to

rebut the Government’s factual assertions.*

Congressional Response

The Congress, at administration urging,
responded quickly to the decision in Rasul
v. Bush with the Detainee Treatment Act of
2005.” This legislation was designed to restore
the status quo reflected in Eisentrager, at least
with respect to Guantanamo detainees. In this
act, Congress added a subsection (e) to 28
U.S.C. 2241, the habeas statute. This new provi-
sion stated that:

[e]xcept as provided in section 1005 of the

Detainee Treatment Act, no court, justice, or
judge may exercise jurisdiction over
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(1) an application for a writ of habeas
corpus filed by or on behalf of an alien
detained by the Department of Defense
at Guantanamo Bay, Cuba; or

(2) any other action against the United
States or its agents relating to any aspect
of the detention by the Department of
Defense of any alien at Guantanamo
Bay, Cuba, who

(A) is currently in military custody; or

(B) has been determined by the United
States Court of Appeals for the Dis-
trict of Columbia Circuit . . . to have
been properly detained as an enemy
combatant.®

The act further provided in section 1005
for exclusive judicial review of Combatant
Status Review Tribunal determinations and
Military Commission decisions in the DC
Circuit.* On its face, this legislation appeared
to have undone the harm created by Rasul
and restored the delicate balance created years
earlier by Eisentrager.

In June 2006, however, the Supreme
Court, in Hamdan v. Rumsfeld,” interpreted
the Detainee Treatment Act restrictively,
finding that it only applied prospectively from
the date of enactment and did not remove
jurisdiction from the Federal courts in habeas
proceedings pending on that date. The Court
pointed to section 1005(h) of the act, which
states that subsections (e)(2) and (e)(3) of
section 1005 “shall apply with respect to any
claim . . . that is pending on or after the date
of the enactment of this Act,” and then com-
pared this with subsection (e)(1). The Court
found that no similar provision stated whether
subsection (e)(1), the dispositive subsection,
applied to pending habeas cases. Finding that
Congress “chose not to so provide . . . after
having been provided with the option,” the
Court concluded that “[t]he omission [wa]s an
integral part of the statutory scheme”*

Frustrated once again, Congress quickly
passed the Military Commissions Act of 2006,
which, in section 7, again amended section
2241(e) (habeas statute) to clearly provide
that subsection (e)(1) “shall apply to all cases,
without exception, pending on or after the
date of enactment.”* Both the proponents
and opponents of section 7 understood the
provision to eliminate habeas jurisdiction over
pending detainee cases.

Nevertheless, the detainees in Hamdan
were undeterred. Despite the fact that anyone
who followed the interplay between Congress

and the Supreme Court knew full well that

the sole purpose of the 2006 Military Com-
missions Act was to overrule Hamdan, the
detainees claimed otherwise. In Boumediene

v. Bush,* the same detainees urged the DC
Circuit to find that habeas jurisdiction had not
been repealed. Arguing that if Congress had
intended to remove jurisdiction in their cases,
it should have expressly stated in section 7(b)
that habeas cases were included among “all
cases, without exception, pending on or after”
the Military Commissions Act became law.
Otherwise, they argued, the Military Commis-
sions Act did not represent an “unambiguous
statutory directive” to repeal habeas corpus
jurisdiction.® The DC Circuit, however, made
clear in its February 20, 2007, decision in Bou-
mediene that the Military Commissions Act
applied to the detainees’ habeas petitions.

On June 20, 2007, the Court of Appeals
for the DC Circuit further denied the appellant
Boumediene’s motion to hold the collected
cases in abeyance and to stay issuance of the
mandate.* This followed the Supreme Courts
April 2, 2007, denial of the appellants’ petition
for a writ of certiorari.’ On June 29, 2007,
however, the Supreme Court vacated its prior
denial and granted the detainees’ petition for a
writ of certiorari. As of this writing, the outcome
of the detainees’ jurisdictional arguments awaits
the Fall 2007/Spring 2008 terms of the Court.

Suspension Clause Relationship to
Detainees

Separate from, but related to, the juris-
dictional arguments of the detainees are their
claims under the Suspension Clause*® of the
Constitution. The Supreme Court held in 2001
that the Suspension Clause protects the writ
of habeas corpus “as it existed in 1789,” when
the first Judiciary Act created the Federal
court system and granted jurisdiction to those
courts to issue writs of habeas corpus. Before
the DC Circuit in the Boumediene appeal,
however, appellants argued that in 1789, the
privilege of the writ extended to aliens outside
the sovereign’s territory.

Unfortunately, in none of the cases cited
by appellants were the aliens outside the ter-
ritory of the sovereign. More significantly, the
historical antecedents in England upon which
U.S. practice is based show that the writ was
simply not available in any land not the sover-
eign territory of the Crown. As Lord Mansfield
explained in Rex v. Cowle,” cited with authority
in Boumediene, “To foreign dominions. . .
this Court has no power to send any writ of
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any kind. We cannot send a habeas corpus to
Scotland, or to the electorate; but to Ireland,
the Isle of Man, the plantations [American
colonies] .. . we may.” Each territory that Lord
Mansfield cited as a jurisdiction to which the
writ extended was a sovereign territory of the
Crown at the time.

Given the clear history of the writ in
England prior to the founding of this country,
habeas corpus would not have been available
to aliens in the United States in 1789 without
presence or property within its territory. This
is borne out by the Supreme Courts 1950 deci-
sion in Johnson v. Eisentrager, noted earlier,
where the Court said, “Nothing in the text
of the Constitution extends such a right, nor
does anything in our statutes.” Similarly, the
majority in Boumediene in 2007 observed, “We
are aware of no case prior to 1789 going the
detainees’ way, and we are convinced that the
writ in 1789 would not have been available to
aliens held at an overseas military base leased
from a foreign government”

The Way Forward

The limitations inherent in the Detainee
Treatment Act of 2005 and the Military Com-
missions Act of 2006 are obvious. Their provi-
sions only address detention of enemy combat-
ants at the U.S. Naval Base at Guantanamo. The
requirements inherent in the war on terror will
likely warrant expansion of habeas corpus limi-
tations through broader congressional man-
dates and further amendment of 22 U.S.C. 2241
(habeas statute). It is clear, for example, that
challenges to the detention of enemy combat-
ants in Iraq held by the U.S. Government will be
the next step in the detainee litigation process.

The provisions of the Military Detainees
Act and the Military Commissions Act, having
solved half the problem (possibly less depend-
ing on the resolution of the writ of certiorari in
Boumediene), nevertheless provide the legisla-
tive roadmap to proscribe habeas jurisdiction
for enemy combatants held elsewhere in the
current conflict. For those enemy combatants
held in US. custody in Iraq and/or Afghani-
stan, it is hard to believe that U.S. courts, now
that the distinction of foreign confinement is
removed, will not have to face the question
of whether the insurgency in either or both
nations currently constitutes a “rebellion
or invasion” vis-a-vis the United States. If it
does not, without legislation applicable to the
specific incarceration facilities in Baghdad or
Kabul, for example, Rasul would appear to
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dictate that these petitioners would have access
to any of the U.S. district courts.

The lack of any restriction on enemy
combatants in terms of the forum in which
they can challenge their foreign confinement
stands in stark contrast to the jurisdictional
limits for domestic confinees, including U.S.
citizens, who are limited to the district court
in the jurisdiction of their confinement. Not
only does the Courts interpretation of 22 U.S.C
2241 in Rasul appear to grant foreign detainees
access to any of the 94 Federal district courts,
as the key to jurisdiction is now the custodian
and not the detainee, but it also invites forum
shopping in the most liberal fora.

A more fundamental problem arises
from the impact of bringing the cumbersome
machinery of our domestic courts into military
affairs. The obvious potentially harmful effect
of the recent decisions on the Nation’s conduct
of war is reflected in the judicial adventurism of
Rasul and Hamdi, where heretofore authorized
actions in furtherance of the war effort are now
subject to judicial direction. This new approach
by the courts, unless halted, threatens the
historic division among the three branches and
will frustrate our military leaders’ traditional
reliance upon clearly stated prior law. JFQ
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" Rendition

Al

The Beast and

ortured, incarcerated, and exiled,

Niccold Machiavelli swore never
again to allow a throne to perish
under the hand of aggression for
want of action—bold, insidious action if need
be. Left with nothing, Machiavelli concluded
that a virtuous life, while overtly necessary,
may lead to one’s demise if not balanced with
shrewd action. Wiser from his experience with
defeat and imprisonment, he composed a book
that captured the lessons he had learned, pro-
viding the necessary knowledge for effective
leadership of the state. The Prince' is one of the
most famous and perhaps infamous books on
politics ever written. In it, Machiavelli comes
to his most well-known conclusion: the ends
justify the means.

Over four centuries later, in 1985,
another political thinker, George Kennan,
took time to reflect on his experiences
and shared his lessons learned concern-
ing ethics in foreign relations. Kennan,
father of the containment theory against
the Soviet Union, countered Machiavelli,
albeit not directly, with the following ethical
observations:

Colonel Kevin M. Cieply, ARNG, is a Senior Military
Fellow in the Fletcher School of Law and Diplomacy
at Tufts University.
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By KEVIN M. CIEPLY

Excessive secrecy, duplicity and clandestine
skullduggery are simply not our dish—not only
because we are incapable of keeping a secret
anyway (our commercial media of commu-
nication see to that), but, more importantly,
because such operations conflict with our own
traditional standards and compromise our
diplomacy in other areas. . .. One may say
that to deny ourselves this species of capability
is to accept a serious limitation on our ability
to contend with forces now directed against us.
Perhaps; but if so, it is a limitation with which
we shall have to live.?

Like Machiavelli, Kennan wrote these
words as he reflected on significant life experi-
ences.* For him, the way a nation conducts its
business not only tells the world much about
what that nation stands for but also produces
the best geostrategic outcomes when it con-
ducts its business openly, fairly, and humanely.

Rendition is the practice of capture and
transfer of an individual from one nation
to another for the purposes of subjecting
the individual to interrogation without fol-
lowing normal processes of extradition or
removal.’ It is a secret process during which
people suddenly disappear from public view
for long periods, affording them no oppor-
tunity to object to the capture or transfer or

NDU Special Collection

to seek third-party review to evaluate the
capturing government’s claims of fair play.
Essentially, it provides no transparency or
due process, and leaves little room for public
evaluation. In the past, we have criticized
other countries for exercising means exhib-
iting similar characteristics.

For those reasons, it is the type of
practice that Kennan, later in his life, would
reject with the quip “simply not our dish.”
And, as Kennan so prophetically wrote, its
secrecy was ineluctably undermined by our
democratic system,® bringing forth a pleth-
ora of scrutiny,” complicating our relations
with the European Union and the Council of
Europe,® and diminishing our credibility as
a world leader in human rights and a nation
committed to the rule of law.’

But some aspects of rendition that
would have concerned Kennan may be
necessary in the Machiavellian sense. After
all, Machiavelli advised, “You must know

George Kennan, the father
of containment theory
against the Soviet Union
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that there are two kinds of combat: one with
laws, the other with force. The first is proper
to man, the second to beasts; but because
the first is often not enough, one must have
recourse to the second. Therefore, it is nec-
essary for a prince to know well how to use
the beast and the man.”°

Is rendition simply recourse to the
beast at a necessary time? Or is it a practice
that is inevitably inconsistent with the
notions of morality, rule of law, and human
rights? In short, is rendition a practice
reluctantly allowed by the philosophy of
Machiavelli but inalterably opposed by the
idealism of Kennan, or a contemporary
practice necessitated by circumstances that
transcend traditional ethical theories?

One need not conceive of a hypotheti-
cal terrorist scenario to address this ques-
tion. Let us look at the events surrounding
the rendition of Khalid Sheikh Moham-
med (KSM). To do so, we must first go
back further in time to Abu Zubaydah. As
President George W. Bush explained in his
September 6, 2006, speech, Zubaydah “was a
senior terrorist leader and a trusted associ-
ate of Osama bin Laden.”" He was captured
in Afghanistan shortly after 9/11 and ques-
tioned by the Central Intelligence Agency
(CIA). He was initially uncooperative:

We knew that Zubaydah had more informa-
tion that could save innocent lives, but he
stopped talking. As his questioning pro-
ceeded, it became clear that he had received
training on how to resist interrogation. And
so the CIA used an alternative set of proce-
dures. . .. But I can say the procedures were
tough, and they were safe, and lawful, and
necessary."?

Javier Solana, High Representative for the Common
Foreign and Security Policy and Secretary-General
of the Council of the European Union
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Eventually Zubaydah “provided
information to help stop a terrorist attack
being planned from inside the United States,
an attack about which we had no previous
information.” He also identified KSM as the
mastermind of the 9/11 terrorist attacks and
identified “one of KSM’s accomplices in the
9/11 attacks, a terrorist named Ramzi bin al-
Shibh. The information Zubaydah provided

to Machiavelli, even the
renditions of EI-Masri or Abu
Omar would not discredit the
practice, so long as the end
results were achieved

helped lead to the capture of bin al-Shibh.
And together, these two terrorists provided
information that helped in the execution of
the operation that captured [KSM].”** News
reports stated that KSM was captured in a
suburb of Islamabad, Pakistan, on March 1,
2003. He was immediately rendered out of the
country to an undisclosed location."®

It is important to note that the initial
law enforcement methodology for dealing
with KSM was unsuccessful. He was indicted
in 1996 and a Federal arrest warrant was
issued concerning his “alleged role in the air-
liner plot led by his nephew, Ramzi Yousef.”*¢
The indictment and warrant had no effect; it
was rendition that brought him in. It is also
important to note that KSM was not trans-
ferred to Guantanamo Bay until September
2006," and he did not receive review by the
Combatant Status Review Tribunal until
March 10, 2007."® Over 4 years passed from
the time of his capture and rendition to the
time of the first hearing in which he was
given any form of due process.

Dick Marty, Chairman of the Committee on Legal
Affairs and Human Rights of the Council of Europe

For every KSM, there may be a number
of Khaled El-Masris or Abu Omars. The
alleged facts of El-Masri’s case indicated that
in 2004, CIA agents seized him in Macedonia
and flew him to Afghanistan for interrogation,
where he claims he was beaten." El-Masri was
not charged with a crime.”” Concerning Abu
Omar, on June 24, 2005, he was reportedly
abducted by CIA agents in Milan, driven to the
U.S. Air Force Base in Aviano, and flown via
the U.S. Air Force Base in Ramstein, Germany,
to Egypt, where he was allegedly tortured.”
He is free today and has not been charged. As
aresult, an Italian judge issued arrest warrants
for 25 CIA agents and 1 U.S. Air Force officer
concerning his rendition.”

What do these examples tell us?
Machiavellians would point to KSM as a
banner case. Although the “alternative”
means used against Zubaydah or Ramzi bin
al-Shibh may have been distasteful to some,
they nonetheless were necessary. To Machia-
velli, even the renditions of El-Masri or Abu
Omar would not discredit the practice, so
long as the end results such as the capture
and confession of KSM were achieved.
Kennan, of course, would not agree. He
would attribute the results to Machiavelli,
admitting that an approach centered on
appropriate “means” may not seem as
effective in the short term. He would even
concede that some may consider it a “limita-
tion” but retort that it is a limitation with
“which we shall have to live.” In other words,
to Kennan, the principles of this nation and
its modus operandi cannot be compromised
even if less principled practices would
produce desirable results.

The 9/11 Commission report refers
to this issue of principled action: “The U.S.
government must define . . . what it stands
for. We should offer an example of moral
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The Council of Europe’s Parliamentary Assembly
Session, June 2007
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leadership in the world, committed to treat
people humanely, [and] abide by the rule of
law.”** The commission embraced the import
in Kennan’s message that “means” matter.

Time will clarify whose approach,
Kennan’s or Machiavelli’s, is best for this
nation. In the meantime, perhaps there is a
middle ground. By maintaining the prac-
tice of immediate capture,” tempered by
subsequent measures of transparency and
due process, the United States can preserve
one of the main utilities of rendition while
at the same time bringing it toward the fold
of universally accepted moral behavior.
Transparency would allow the world to verify
that this nation abides by the rule of law even
when it admits that our “alternative set of
procedures” or “tough” methods were used.
Due process would establish that individuals
are treated humanely. This is to say that the
sine qua non of humane treatment is due
process.”® This may place a “serious limita-
tion” on the United States, but some aspects
of rendition need to be “simply not our dish,”
even as other aspects are necessary. JFQ
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Top: Soldier uses laser to identify target in Diyala
River Valley region of Iraq

Above: Satellite image of al Qaeda training camp
at Zhawar Kili Base, Afghanistan, after U.S. cruise
missile attack

Colonel Peter M. Cullen, USA, is the Staff Judge
Advocate, 101+t Airborne Division (Air Assault) at
Fort Campbell.
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argeted killing' is “the inten-

tional slaying of a specific

individual or group of individu-

als undertaken with explicit
government approval.”* In recent years,
targeted killing as a tactic in the ongoing
campaign against terrorism has generated
considerable controversy. Some commenta-
tors view it as an indispensable tool and argue
for its expanded use, while others question
its legality and claim that it is immoral and
ultimately ineffective. The tactic of targeted
killing is most closely associated with Israel’s
campaign against the Second Palestinian
Intifada.? Since September 11, 2001, however,
the United States has consistently conducted
targeted killing operations against terrorist
personnel.

This article examines the legality,
morality, and potential efficacy of a U.S.
policy of targeted killing in its campaign
against transnational terror.* The conclusion
is that, in spite of the genuine controversy
surrounding this subject, a carefully circum-
scribed policy of targeted killing can be a
legal, moral, and effective tool in a counter-
terror campaign. Procedures to guide the

9829 Combat Camera Company (Robert C. Brogan)

proper implementation of a U.S. policy of
targeted killing are proposed.

While the United States has not
explicitly acknowledged pursuing a policy
of targeted killing, insights can be gleaned
from published national security documents®
and official statements® that shed light on
U.S. willingness to employ targeted killing as
a tactic in the campaign against terror. This
was most recently demonstrated in January
2007 by the use of an Air Force AC-130
Spectre gunship to target suspected al Qaeda
terrorists in Somalia.” Based on publicly
available information, if the capture of
designated terrorists is not deemed feasible,
the United States is prepared to use Central
Intelligence Agency (CIA) or U.S. military
assets to target them in lethal operations.® In
addition to the recent operations in Somalia,
targeted killings attributed® to the United
States since 2001 have included attacks in the
Federally Administered Tribal Areas of Paki-
stan and in Yemen.'* These actions resulted in
the deaths of numerous civilians,' highlight-
ing the grim reality of collateral damage that
adds greatly to the controversy surrounding
targeted killing operations.
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Legal Considerations

There is broad divergence of opinion
in the extensive literature on the legality of
targeted killing of transnational terrorists.
On one side, it is argued that targeted killings
constitute extrajudicial killings or assassina-
tions, which are prohibited under interna-
tional law. Proponents of this position argue
that terrorists are civilians, not combatants,
and should be dealt with using conventional
law enforcement methods rather than the
more permissive law of war. They contend
that terrorists can be killed only when there
is no other way to prevent them from perpe-
trating an attack that endangers the lives of
others. In all other circumstances, terrorists
should be arrested, prosecuted, and punished
for their crimes under the law. On the other
side, it is argued that terrorists are direct par-
ticipants in an armed conflict, so they may be
lawfully targeted. According to this position,
a state threatened by terrorists may always act
in self-defense and properly target terrorists
provided the methods are in compliance with
the law of war.

That the topic of targeted killing can
generate such divergent opinions from
informed commentators reveals that the
campaign against transnational terrorism
represents a new paradigm with which inter-
national law has yet to come to terms. Public
international law, accustomed to regulating
actions by states, is in uncharted territory
when dealing with nonstate actors and their
involvement in the changing face of war. The
ongoing U.S. campaign against terrorism does
not fit neatly into the existing system on the
use of force in international law. Although we
are now years into the campaign against trans-
national terror, legal commentators are still
wrestling with how best to analyze the legal
issues generated when states use force against
transnational terrorists.

Given the current need to reassure
allies of its strong commitment to the
rule of law, the United States must ensure
that its policy on targeted killing is able to
withstand proper legal scrutiny and not be
viewed as pushing the outer limits of autho-
rized state action."”? The case for targeted
killing must demonstrate that the United
States is authorized to use force against
terrorists in compliance with the law of
conflict management, or jus ad bellum, and
that the manner in which targeted killings
are executed complies with the law on the
conduct of war, or jus in bello.
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Authority to Use Force against Trans-
national Terrorists (Jus ad Bellum). Article
2(4) of the United Nations (UN) Charter
outlaws the use of aggressive force by a
state in its international relations. One
recognized exception is a state’s inherent
right of self-defense as found in Article 51
of the UN Charter. This authorizes a state
to use military force to defend itself against
an armed attack and the continuing threat
of such an attack.” The limitations on this
right of self-defense are that the force used
to defend against the attack must be both
“necessary” and “proportionate.” Clearly, al
Qaeda’s actions on 9/11 constituted an armed
attack on America, and its subsequent actions
and statements confirm that it represents a
continuing and serious threat to the United
States against which America is entitled to
defend itself through the use of force, specifi-
cally the targeting of key al Qaeda personnel.

It has been argued that the right of self-
defense only applies to interstate conflicts
and not to a conflict with a transnational
terrorist organization such as al Qaeda and its
associated movements (AQAM)." This textual
interpretation of the UN Charter, however,
is overcome by customary international law,
which recognizes a state’s inherent right of
self-defense. This permits the United States
to use force against nonstate actors such as
transnational terrorists. It is a right that has
not been challenged by the UN Security
Council. Since AQAM are a continuing
threat, the targeted killing of their key person-
nel is a military necessity to prevent future
attacks. It is not designed to be punitive in
nature or serve as a reprisal. This tactic is
also a proportionate, or reasonable, response
given the serious threat that AQAM pose to
America.

Article 2(4) of the UN Charter also
requires the United States to respect the sov-
ereignty of other nations. If America wishes
to conduct a targeted killing on the sovereign
territory of another nation, it must obtain
the permission of that government. In the
documented instances of U.S. targeted killing
operations in Pakistan, Yemen, and Somalia,
it has been reported that these nations granted
approval for these actions to be conducted
within their borders.

Legality of the Tactic of Targeted Killing
(Jus in Bello). Although the United States is
authorized to use force in self-defense against
AQAM for as long as they remain a threat,
each specific use of force, such as a targeted

killing, must comply with the law on the
conduct of war. The primary sources of jus in
bello are found in the four Geneva Conven-
tions of 1949 and their two Additional Proto-
cols of 1977.5° Application of the law of war is
triggered if a state of “armed conflict” exists
between America and AQAM. Treaties do

not define this term. It is broader than “war,”
which is limited to interstate conflict.** Com-
mentators recommend looking to the nature,
intensity, and duration of the violence to make
this determination.” The level and frequency
of actual or planned violence around the
globe between the United States or its allies
and AQAM satisfy these criteria. Certainly,
the U.S. Supreme Court in its recent Hamdan
v. Rumsfeld decision had little difficulty in
determining that U.S. military operations
against AQAM were properly characterized as

an “armed conflict.”®

the campaign against
transnational terrorism
represents a new paradigm
with which international law
has yet to come to terms

It is also necessary to determine the
type of conflict that exists between the
United States and AQAM; namely, is it an
international or a noninternational armed
conflict? The answer determines which rules
regulate the conduct of the conflict. With the
exception of Common Article 3,” the four
Geneva Conventions only apply to interna-
tional armed conflicts. Recently, the U.S.
Supreme Court in Hamdan® concluded that
the armed conflict between the United States
and AQAM was of a noninternational nature.
This type of conflict is normally regulated
by Additional Protocol I, but its provisions
are limited to internal conflict between a
government and nonstate actors within its
territory. Clearly, this is not the case with
the current U.S. conflict with AQAM, which
is taking place primarily on the territory of
third countries such as Pakistan, Yemen, and
Somalia. Since such a restrictive interpreta-
tion would place the parties to the armed
conflict between America and AQAM outside
jus in bello and create an unacceptable gap in
the law’s coverage, it is necessary to expand
the definition of a noninternational conflict
to include one between a state and nonstate
actors outside the state’s own territory. Ata
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minimum, the provisions of Additional Pro-
tocol IT relating to noninternational armed
conflict that reflect standards of customary
international law should regulate this type of
armed conflict,? to include that between the
United States and AQAM.

Article 13(2) of Additional Protocol II
incorporates the principle of distinction and
mandates that the civilian population and
individual civilians shall not be the object of
attack. An exception to this is found in Article
13(3), which states that civilians forfeit protec-
tion “for such time as they take a direct part
in hostilities.” The combatants in a noninter-
national armed conflict are the armed forces
of the state and, inter alia, “organized armed
groups.” In the International Committee of
the Red Cross commentary on Additional
Protocol II, it states that “[t]hose who belong
to the armed forces or armed groups may be
attacked at any time.”* In the context of the
armed conflict between the United States and
AQAM, this means that active members of
AQAM are combatants and may be lawfully
targeted at will.** Given the status of AQAM
operatives as combatants, the United States is
under no obligation to attempt to arrest indi-
viduals before targeting them. This combatant
status remains in effect for the duration of the
armed conflict unless the individual takes
some action to renounce this status.

This analysis raises the question of how
active members of a terrorist organization
are properly identified. Unlike combatants
in international armed conflicts, they are
not required to display “a fixed distinctive
sign recognizable at a distance.”* Nor should
their combatant status be limited to the time
that they have a weapon in their hands. The
answer lies in designating as combatants those
members of the terrorist organization who
have taken an active part in hostilities. Propo-
nents of this position argue that this status is
established if the individual takes a direct part
in hostilities by planning, directing, or execut-
ing attacks or “if there is other evidence of his
or her combatant role.”* Such evidence will
be primarily derived from intelligence infor-
mation, often supplemented by the statements
and admissions of the individuals themselves.
A difficult issue is whether an individual who
provides purely financial support for terror-
ist activities can be targeted as a combatant.
Given the critical enabling role of financing
in terrorist activities, such individuals should
be viewed as having an active role in hostili-
ties. The requirement for active participation,
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however, would exclude individuals from
being targeted who provide purely political
support to a terrorist organization.

Even where terrorists are properly
designated as combatants under Additional
Protocol IT and therefore subject to targeting
at will, the actual targeting must still meet
the requirement of proportionality under
customary international law. The targeting
operation will be held to violate international
law if it “may be expected to cause incidental
loss of civilian life, injury to civilians, damage
to civilian objects, or a combination thereof,
which would be excessive in relation to
the concrete and direct military advantage
anticipated.” Although the principle of pro-
portionality is easy to state, it is notoriously
difficult to apply. There is no mathematical
formula to assist in determining whether the
successful targeting of a terrorist outweighs
the potential for collateral damage. The
question of proportionality must be resolved
based on the facts known at the time of the
attack and not on the actual outcome of the
operation. In reviewing the targeted killing
operations attributed to the United States, it
is clear that many, if not most, have resulted
in the deaths of noncombatants. What is less
certain is how many such operations have
been aborted due to the risk they posed to
noncombatants. David Kretzmer identified
the dilemma facing decisionmakers: “When

as a result of an attack innocent persons are
killed or wounded, a heavy burden rests on
the state to show either that this could not rea-
sonably have been foreseen, or that even if it
could have been foreseen, the necessity of the
attack was great enough to justify the risk.”*
Jus in bello also contains a prohibition
of assassination in armed conflict.” This is
often cited as a legal objection to the policy of
targeted killing. Assassination in this context,
however, is a term of art. It refers to the target-
ing of an individual using treachery or perfidy
in time of war. There have been longstand-
ing prohibitions of such unlawful ruses that
undermine adherence to the law of war. Pro-
vided the manner of a targeted killing does
not involve treachery or perfidy, it is not an
illegal assassination under international law.
Legality of Targeted Killing under
Domestic Law. Even if U.S. targeted killing of
terrorists is legal under international law, it is
also necessary to determine its legality under
U.S. domestic law. Some commentators have
pointed to Executive Order 12333* and its
prohibition on assassination. Although this
executive order regulating intelligence activi-
ties does have legal effect, it does not apply to
actions in time of war or to the Armed Forces.
Accordingly, it does not impact military oper-
ations that target terrorist operatives outside
the United States. Even if these exceptions
were not available, it can reasonably be argued

Soldiers are briefed prior to search for high-value target
individual in Adhamiyah district of Baghdad
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that the congressional resolution of September
18, 2001, authorizing the President to “use all
necessary and appropriate force . . . in order

to prevent any future acts of international

732 would

terrorism against the United States,
suffice to address any domestic legal concerns
about a policy of targeted killing of AQAM
operatives.

While Executive Order 12333 presents
no legal impediment to targeted killings
executed by the Armed Forces, it could
impact such operations conducted by CIA
personnel, who are considered noncomba-
tants under the law of war. Existing intel-
ligence oversight laws have established a
legal regime requiring Presidential findings
and reporting to the intelligence committees
before U.S. intelligence agencies can engage
in covert actions, to include targeted killing
operations.*

A review of the U.S. policy of targeted
killing confirms that it has a valid basis
under international and domestic law. The
United States is legally justified in taking
military action against AQAM as a matter
of self-defense. AQAM are an organized
force and their operatives are combatants in
a noninternational armed conflict who can
be targeted at will, provided such action is
proportionate, does not involve perfidy or
treachery, and respects the sovereignty of
other nations.

39 Communications Squadron (Jonathan Steffen)
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Moral Considerations

Provided that targeted killing opera-
tions comply with the law of war, one can
make a convincing argument that they are
consistent with the Just War tradition. By
their very nature, they seek to target those
terrorists who are intent on killing, maiming,
and injuring innocent civilians. Even if
targeted killings are lawful from a technical
perspective, however, the question remains
whether a democracy should choose to
pursue such a policy in its campaign against
terrorism. There are the inevitable concerns
that targeted killing operations often result
in the death of innocent civilians, even if pro-
portionality concerns are satisfied.

These concerns highlight some of
the dilemmas that terrorism presents any
democratic society. It is part of the asym-
metric advantage that terrorism enjoys. The
alternatives to targeted killings, however,
can also carry significant downsides. While
the apprehension of a terrorist may seem an

a review of the U.S. policy
of targeted killing confirms
that it has a valid basis under
international and domestic law

attractive option, it can often pose a grave risk
to the people conducting the arrest opera-
tion and endanger innocent noncombatants.
Perhaps the best example was the attempt

by U.S. personnel to arrest senior aides to
Mohammed Farrah Aideed, the Somali clan
leader in Mogadishu, in December 1993. This
single operation ultimately led to the death of
18 U.S. military personnel and hundreds of
Somalis, both militia members and noncom-
batants.* If targeted killing is removed as an
option and arrest is precluded, the remaining
alternative—letting the terrorist continue

to kill innocent civilians—is surely the least
attractive moral option.

It is also important to remember that
the fatalities associated with targeted killing
operations are unintended deaths that result
from terrorists deliberately hiding and
operating among civilians. Significant moral
responsibility for civilian casualties during
targeted killing operations thus rests with the
terrorists themselves. Finally, it must always
be remembered that the sole reason for such
operations is that the United States is acting
in self-defense and seeking to protect its
citizens from the continuing threat of attack
by terrorists.

Targeted killing operations are a moral
option provided that earnest efforts are taken
to verify the accuracy of the intelligence on

which they are based and that the operations
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are conducted in a manner to minimize
civilian casualties. Nevertheless, as a matter
of policy, they should be used sparingly and
only when no reasonable alternative is avail-
able. They must be preventive in nature and
designed to forestall terrorist operations
rather than as measures of punishment or
reprisal.

Efficacy

Is targeted killing likely to be an effec-
tive policy choice for the United States? Even
if it is legal and moral, if it is not effective
in combating terrorism, it should not be
employed.

Opponents of targeted killing chal-
lenge the effectiveness of the policy on a
number of grounds. The most frequent
criticism is that successful targeted killings
are counterproductive in that they create
martyrs and generate a desire for retalia-
tion. As such, they are viewed as motivating
the terrorists and their base of support and
thereby intensifying the cycle of violence.
The counterargument is that terrorists such
as AQAM have demonstrated that they are
already highly motivated and their terrorism
needs no encouragement.

Another criticism is that the policy
is strategically flawed. The U.S.-led global
campaign against terror is fundamentally a
battle of ideas® in which a belief in freedom,
democracy, and the rule of law competes
against terror, intolerance, and extremist
ideology. In this context, critics argue that
targeted killings severely diminish global
support for the American position among
friends and allies. Unfortunately, targeted
killings have yet to be broadly accepted as a
legitimate exercise of a state’s right to defend
itself against terrorism. Criticism of U.S.
targeted killings has come from respected
entities such as the United Nations Special
Rapporteur,® Amnesty International,”” and
the U.S.-based Human Rights Watch.* The
United States must counter this criticism by
doing more to promote the legitimacy of the
policy. America must articulate the policy’s
legal and moral bases to international part-
ners and the public at large and push for
a formal updating of jus in bello to reflect
a state’s legitimate right to defend itself
against transnational terrorism.

A third criticism is that in the campaign
against terror—which is so dependent on
intelligence—it does not make sense to kill the
target when capture and interrogation would
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produce significant benefits. This would be a
valid criticism if the United States consistently
passed on opportunities to apprehend targets
in favor of killing them. Yet there are numer-
ous instances where America has worked with
allies to apprehend key terrorists. The targeted
killings that have occurred were presumably
under circumstances where capture was not a
viable option or presented unreasonable risk
to U.S. personnel.

The opposition to targeted killings
increases dramatically when targeting errors
occur and innocent noncombatants are killed.
The answer, however, is not to stop targeted
killings when they are justified, but to mini-
mize mistakes with more timely and reliable
intelligence and a careful process that reviews
and approves all targeting missions.

In spite of the likelihood that mistakes
will occur, the policy of targeted killing
remains an effective tactic in the campaign
against terror. The persistent targeting of
key leaders significantly disrupts terrorist
operations. Although the impact on AQAM
is somewhat diminished because of their
decentralized structure, skilled leaders
in global terrorism are always difficult to
replace, especially in the short term. Of equal
importance is the fact that it compels terror-
ists to act defensively and devote a dispropor-
tionate amount of their time and energy to
avoid being targeted instead of planning and
executing attacks.

There are no metrics
to measure the effective-
ness of targeted killing.
Although the Israeli
government remains
a strong proponent
of the tactic in
its campaign
against terror-
ism, its situ-
ation is so
different
from
America’s
that its
experience
may not be a useful
reference. The
policy of targeted
killing must be
viewed as one
element of the
broader U.S.

campaign
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against global terror. More time may be
needed before it is possible to evaluate the
cumulative impact of the policy. It is clear,
however, that targeted killing has at least
contributed to a cessation of AQAM attacks on
U.S. territory. Outside of the Iraq and Afghani-
stan theaters of operations, there have been

no significant attacks on major U.S. interests
since September 11, 2001.

Proposed Guidelines

The U.S. policy on targeted killing
remains extremely controversial. It is a
high risk, high payoff component in the
campaign against terror. When success-
ful, it eliminates key adversaries, disrupts
terrorist planning, and highlights U.S.
military prowess. When unsuccessful, it
undermines U.S. credibility and severely

the persistent targeting of key
leaders significantly disrupts
terrorist operations

strains relations with other nations. As with
any critical policy, it must be constantly
reviewed, refined, and improved based on
lessons learned. The following guidelines
propose limitations designed to ensure the
policy’s continued legality and make it more
acceptable to the world community without
compromising its effectiveness.*

Special Forces Soldier trains
with MK12 sniper rifle
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Establishing formal guidelines would also
provide legal reassurance to those who are
assigned the difficult task of planning and
executing such operations.

Whom to Target. Although all active
members of AQAM can legally be targeted,
political considerations favor limiting the
candidates for such operations to a short list*
of high value operatives. The list should be
reviewed and updated on a regular basis using
the latest intelligence.

Generally, political leaders should
not be targeted. This comes too close to
political assassination and would encourage
retaliatory attacks on U.S. or friendly nation
political leaders. The distinction between
members of the military and political wings
of terrorist organizations may often be
very difficult to draw, but the focus should
remain on those individuals who take a
direct role in planning, financing, or execut-
ing terrorist operations.

Targeted killings should not be con-
ducted against U.S. citizens*! or persons
located within U.S. territory. Such opera-
tions in either circumstance would raise
political concerns and troublesome issues
related to domestic U.S. law.*? If a legitimate
terrorist target is located in another country,
the United States must obtain authoriza-
tion from the host nation before launching
the operation. This avoids any violation of
sovereignty under Article 2(4) of the UN
Charter.

Under What Circumstances to Authorize
an Operation. As an exercise of the right of
self-defense, each targeted killing operation
should be conducted to avoid reasonably
imminent harm to U.S. or allied personnel
or interests.* Given the continuing serious
threat posed by AQAM, this requirement can
be easily met. Targeted killing operations,
however, should always be an option of last
resort, where arrest is not feasible or the risk
of casualties to U.S. personnel in apprehend-
ing the target is too great.

Who Conducts Operations. The
analysis supporting the legality of targeted
killings was premised on the fact that these
operations are conducted by U.S. military
personnel who qualify as combatants under

the law of war. It is clear, however, that many

U.S. targeted killing operations have been
conducted by the CIA, whose personnel are
noncombatants. Apart from the legal issues
this creates, the use of CIA paramilitary
personnel is troublesome because of the
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agency’s past association with illegal assas-
sinations.** Such involvement produces
skepticism in the international arena and
makes it more difficult to prevail in the
information war. The CIA has an important
role in developing the actionable intelligence
that is key to success. The operations them-
selves, however, should be executed solely
by military personnel.** Another option is

to encourage the governments within whose

the availability of precision-
guided munitions is both a
benefit and a hindrance

territory the terrorists are located to take
the lead in conducting these operations,
with appropriate assistance from the United
States.*t

How to Conduct Targeted Killing Opera-
tions. Targeted killing operations must always
comply with the law of war. They must be a
necessary and proportionate use of force in
which every effort is made to minimize collat-
eral damage. The use of treachery or perfidy is
specifically prohibited.

The availability of precision-guided
munitions is both a benefit and a hindrance.
While such munitions are extremely effec-
tive in targeted killing operations and help
minimize collateral damage, they have
exponentially increased expectations that
these operations can be conducted surgi-

AC-130 gunships were used to attack al
Qaeda suspects in Somalia near Kenyan
border

-
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cally without harm to noncombatants. As

a result, there is less tolerance for collateral
damage of any kind. This creates an almost
impossible standard, as potential targets will
deliberately seek refuge in civilian areas to
discourage attack.

Who Approves Targeted Killing? Given
the sensitivity of such operations, approval
should be at the highest levels, preferably the
President. This would help ensure a thorough
vetting of each operation before it is submit-
ted for approval. The current system used in
approving covert intelligence operations*’—
Presidential findings of fact and reporting to
the intelligence committees of Congress—is
a model worth following. The Presidential
finding of the operation’s necessity (that is,
the target poses a serious threat to the United
States and arrest is not a viable option) would
have to be based on clear and convincing
evidence using the most current intelligence.
Once approved, the mission would be tasked
to the U.S. military.*®

The notification to Congress is an
important check on the process and will
help ensure that the policy maintains public
support. Obviously, notification may be dif-
ficult in the case of time sensitive operations,
but every effort should be made to inform the
intelligence committees prior to the opera-
tion or immediately thereafter.

Some have even argued that there should
be legislative authorization for any policy of
targeted killing.*” While legally superfluous,
such legislation would ensure a public debate
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of the policy and its implications and a politi-
cal consensus in support of its execution.*

Others have argued that a Foreign Intel-
ligence Surveillance Act-type court should
be established, whose review and approval
would be required before launching a tar-
geted killing operation. Establishing judicial
oversight of what is essentially an operational
decision with clear political overtones would
be excessive and set a precedent that might be
problematic for other types of counterterror
operations in the future.

Finally, the approval of the government
in whose territory the terrorist is located
will be required. In the case of governments
that actively support terrorism, such as the
Taliban in Afghanistan in 2001, the United
States may fall back on the inherent right of
self-defense as the basis for acting without
the authority of the host government.

The National Security Advisor should
be responsible for overseeing the process
and ensuring it is properly implemented.

To be effective, targeted killings must be
interagency operations supported by all ele-
ments of national power. This would include
a review of each operation to ensure compli-
ance with procedures and identify lessons
learned.*

The long-term success or failure of tar-
geted killing as a component of the campaign
against terror will depend on two capabilities
in which the United States has been deficient
to date: first, obtaining actionable intelligence
to identify and locate targets; and second,
winning the information war to persuade
the domestic and international communities
of the legality, morality, and effectiveness of
such operations. The United States is expend-
ing considerable resources to improve its
intelligence systems, but much more needs
to be done to enhance its information opera-
tions capabilities.

America cannot afford to take a passive
posture and allow critics to dominate the
debate and characterize the tactic as extraju-
dicial killings or assassinations. The United
States must aggressively explain the strong
legal and moral bases for the policy and
assure the world community that the tactic
is invoked only when no reasonable alterna-
tives are available to prevent the target from
threatening the Nation and innocent civil-
ians. It must be clearly demonstrated that
all reasonable efforts are made to minimize
collateral damage and that, where it does
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occur, responsibility rests with the terror-
ists who operate out of civilian areas. All
this requires a more transparent policy on
targeted killing in which there is public
confidence in its checks and balances to
ensure proper targeting decisions are made.
If targeted killing operations are supported
by a comprehensive information operations
strategy and professionally executed using
timely and accurate intelligence, they will
become an even more potent weapon against
transnational terrorism. JFQ
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tary and intelligence officials said. The previously
undisclosed list includes key al Qaeda leaders like
Osama bin Laden and his chief deputy, Ayman
al-Zawabhiri, as well as other principal figures
from al Qaeda and affiliated terrorist groups,
the officials said. The names of about two dozen
terrorist leaders have recently been on the lethal
force list, officials said.” See James Risen and
David Johnston, “Bush Has Widened Authority
of C.I.A. to Kill Terrorists,” The New York Times,
December 15, 2002.

“I There is evidence that at least one U.S.
citizen, Ahmed Hijazi, died during the targeted
killing of Abu Ali al-Harithi on November 1,
2002, in Yemen. Hijazi was an occupant in the
vehicle in which al-Harithi was traveling when it
was struck by a Hellfire missile. See Printer, 335.

42Banks and Raven-Hansen, 674-679.

“Heymann and Kayyem, 67.

“These incidents were fully documented in
Senate Report No. 94-465, “Alleged Assassination

Plots Involving Former Leaders,” November 20,
1975, better known as the Church Committee
Report. Banks and Raven-Hansen, 702.

*For a contrary opinion on the role of U.S.
military personnel in such operations, see Jen-
nifer Kibbe, “The Rise of the Shadow Warriors,”
Foreign Affairs 83, no. 2 (March/April 2004),

102. See also Richard A. Best, Jr., and Andrew
Feickert, Special Operations Forces (SOF) and
CIA Paramilitary Operations: Issues for Congress
(Washington, DC: Congressional Research
Service, updated December 6, 2006), available at
<www.fas.org/sgp/crs/intel/RS22017.pdf>.

6 An excellent example of such international
cooperation was the joint Philippine-U.S. opera-
tion against the Abu Sayyaf terrorist group. Mark
Bowden, “Jihadists in Paradise,” The Atlantic,
March 2007, 54-75.

¥ Banks and Raven-Hansen, 726-729.

481t is instructive to review the process fol-
lowed by the Israeli government before authoriz-
ing a targeted killing operation as described by
Laura Blumenfeld, “In Israel, a Divisive Struggle
over Targeted Killing,” The Washington Post,
August 27,2006, Al.

*Heymann and Kayyem, 69.

*Daniel Byman, “Targeted Killing, Ameri-
can Style,” The Los Angeles Times, January 20,
2006, B13, argues that the United States would
be well served by mirroring Israel and having
a robust public debate on the policy of targeted
killing.

*! Avery Plaw, “Fighting Terror Ethically and
Legally: The Case of Targeting Terrorists,” (2006)
available at <http://www.cpsa-acsp.ca/papers-
2006/Plaw.pdf>. Plaw argues for a Federal Coun-
terterrorism Oversight Court (FCOC). See also
Byman, Do Targeted Killings Work? 8.

*20n December 11, 2005, the Israeli Supreme
Court ruled on the legality of targeted killings in
the Palestinian Territories in The Public Commit-
tee Against Torture in Israel v. The Government
of Israel, available at <http://elyonl.court.gov.il/
files_ENG/02/690/007/a34/ 02007690.a34.htm>.
The court instituted a requirement for an investi-
gation of each targeted killing after the fact. This
would have the advantage of ensuring compliance
with mandated procedures (especially the avoid-
ance of collateral damage), enabling accurate
responses to questions about specific operations,
and institutionalizing the process of identifying
lessons learned.
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Rethinking the U.S. Policy on the
International Criminal Court

By BRIAN A. HOYT

hanges to U.S. strategic policy
since September 11, 2001, have
shifted the focus of American
security efforts toward building
and maintaining strategic partnerships, as well
as increasing the capacity of partner nations
to respond to crises and contribute to local,
regional, and international stability. These
themes run throughout U.S. national security
policy documents—including the National
Security Strategy, National Defense Strategy,
National Military Strategy, National Strategy
for Maritime Security, and Quadrennial
Defense Review—and the military Services
are being reshaped accordingly. Changes in
forces include an increased emphasis on lan-
guage training and cultural awareness, greater
engagement/theater security cooperation, and
organizational changes to support more train-
ing and engagement with partner nations. The
President’s 2008 budget submission to Con-
gress includes considerable funding in support
of diplomatic and military programs fostering
improved international partnerships.!
Unfortunately, U.S. policy on the Interna-
tional Criminal Court (ICC), including the asso-
ciated American Service-members’ Protection
Act (ASPA) of 2002 and Nethercutt Amend-
ment, runs counter to this strategic partnership
theme. ASPA and the Nethercutt Amendment
have strained U.S. relations with many part-
ners and have caused significant damage at
the operational and strategic levels. At the

operational level, ASPA has harmed military-to-
military relationships, particularly in the case of
international military education and training.

At the strategic level, U.S. policy on the ICC
separates the United States from the overwhelm-
ing majority of the world’s modern societies and
is further isolating America from its partners
and potential partners. The official stance on the
court impedes the ability of the Government to
carry out the guidance contained in the policy
documents listed above, with the strategic con-
sequence of contributing to the decline of U.S.
influence and image in the world.

Diminishing American influence has
opened the door for other nations to fill the
void. Of particular concern in the Western
Hemisphere are the increasingly active political
and economic roles played by China and Ven-
ezuela. The Pew Research Center’s Global Atti-
tudes Project, Gallup World Study, and other
public opinion polls show that America’s image
has steadily declined.* The United States is
increasingly viewed as unilateral, arrogant, self-
serving, and hypocritical when its principles
and national interests collide. The 2006 Gallup
World Study confirmed what many already
suspected: U.S. policies, not U.S. values, are to
blame.> Those who profess to hate America
actually hate its policies—good news for the
United States, because policies can be changed.

Initial U.S. concerns about the ICC,
while well founded, have not materialized in
the 5 years the court has been in existence.

Below, left to right: President Bush addresses joint session of Congress; report presented to members of
the Assembly of States Parties who have agreed to participate in the ICC; the bench at the Nuremberg War
Crimes trials, 1945-1946; Hermann Goering at Nuremberg War Crimes trials

International Criminal Court
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Over this period, many cases that have been
investigated by the ICC have demonstrated
both its effectiveness and impartiality. Given
this track record, it is now appropriate to reap-
praise American policy. Research has shown
that the organization is not well understood in
the United States, particularly by the military.*
This article examines Government policies
related to the ICC and how they have affected
U.S. interests. In an attempt to correct common
misperceptions, the article also analyzes the
major arguments for and against current policy
on the ICC and related legislation.

The International Criminal Court

The United Nations (UN) Diplomatic
Conference of 1998 drafted the Rome Statute of
the International Criminal Court. At that time,
the United States was a leading proponent of
the ICC and heavily involved in drafting the
statute. The final vote at the conclusion of the
conference was 120 nations in favor, 7 against,®
with 21 abstaining. The United States voted
against the statute, primarily due to concerns
about legal protections for American Service-
members deployed overseas in a peacekeeping
role. The statute went into force in July 2002,
60 days after the 60™ nation ratified the treaty.
There are currently 105 state parties to the
ICC. The United States, under the direction
of President Bill Clinton, signed the treaty on
December 31, 2000, but did not submit it to
the Senate for ratification. In 2002, the Bush

Commander Brian A. Hoyt, USN, is Executive Officer of
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administration formally renounced any U.S.
obligations arising from the 2000 signature
(some have called this “unsigning” the treaty).®
The treaty has yet to be ratified by the Senate.
The ICC is an independent, permanent
court that tries persons accused of the most
serious crimes of international concern,
namely genocide, crimes against humanity,
and war crimes. Aggression is also mentioned
in the statute but is not currently defined,
and the court claims no jurisdiction over this
crime. This topic is due to be discussed at the
ICC’s 2009 Review Conference, and it could be
adopted into the Rome Statute at that time.
The ICC is a court of last resort. It will
not act if a case is investigated or prosecuted
by a national judicial system unless the
national proceedings are not genuine (for
example, if formal proceedings were under-
taken solely to shield a person from criminal
responsibility). This notion, called complemen-
tarity, means the ICC complements, rather
than competes with, national judicial systems.”
In addition, the court has jurisdiction over war
crimes only when they are committed as part
of a plan or policy or as a part of a large-scale
commission of such crimes. Thus, individual
or isolated incidents of war crimes do not fall
under the jurisdiction of the ICC. The nation
of the individual involved is responsible for
investigating those cases.

ASPA and the Nethercutt Amendment
Though the United States is not a party
to the ICC, Congress felt that the court still
posed a risk to American citizens (military
and civilian) serving overseas. In particular, if
amember of the U.S. military were involved
in a peacekeeping operation in a country
that was a party to the ICC, that nation could
conceivably detain and turn him over to the
court if he was accused of violating a provi-
sion of the Rome Statute. Additionally, senior
civilian officials of the U.S. Government could
be charged with crimes. Because of this, the
United States subsequently passed the Ameri-
can Service-members Protection Act, which
is designed to induce ICC member nations to
sign Bilateral Immunity Agreements (BIAs)
with the United States. A BIA is an agreement
in which the member nation agrees that it will
not arrest, detain, prosecute, or imprison any
US. citizen (civilian or military) on behalf of
the ICC without Washington’s consent. This
correlates to Article 98 of the Rome Statute,
which acknowledges that a nation may have
other international treaty obligations that over-
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ride its obligations to the ICC.® Thus, BIAs are
also known as Article 98 agreements.

ASPA prohibits U.S. military assistance
to countries that are parties to the ICC but
have not signed a BIA with the United States.
For the purpose of ASPA, military assistance
includes foreign military financing (includ-
ing transfer of excess defense articles) and
international military education and training.
Foreign military financing provides grants
to foreign nations to purchase U.S. defense
equipment, services, and training. Interna-
tional military education and training pro-
vides education and training to students from
allied and friendly nations. The fiscal year
2007 Defense Authorization Act removed the
ASPA restrictions on international military
education and training.

U.S. concerns about the
International Criminal Court
have not materialized
in the 5 years the court has
been in existence

ASPA also prohibits any agency
or entity of a U.S. Federal, state, or local
government (including any court) from
cooperating with the ICC. This includes
providing support to the ICC, extraditing or
transferring any U.S. citizen or resident alien
to the court, or providing it legal assistance.
Finally, ASPA prohibits any agent of the court
from conducting investigative activity in
the United States or on territory where the
Nation has jurisdiction.’

A related law, known as the Nethercutt
Amendment, also placed economic restrictions
on states that have not signed BIAs.”® Those
states are restricted from receiving Economic
Support Funds, which are designed to promote
economic and political stability in regions where
the United States has special security interests.

Exceptions to ASPA and the Nethercutt
Amendment exist for major U.S. allies, including
North Atlantic Treaty Organization (NATO)
member nations, major non-NATO allies,"! and
Taiwan. States receiving assistance under the
provisions of the Millennium Challenge Act"
are not subject to the restrictions of the Nether-
cutt Amendment. ASPA also contains provisions
for a Presidential waiver of its restrictions if the
President certifies that it is in the national inter-
est. Waivers have been approved for both ASPA
and Nethercutt restrictions.

U.S. Policy

The official U.S. position on the ICC has
not changed since the court’s inception in 2002.
The Department of State views the court as an
unaccountable international body that could
target American citizens overseas based on its
political motives. Washington’s objections fall
into four general categories, discussed below.
Much of the angst about the ICC is based on an
incomplete or inaccurate understanding of the
Rome Statute, so the discussion also attempts
to correct some common misperceptions sur-
rounding the court.

First, the United States asserts that
according to the Vienna Convention on
the Law of Treaties, the Rome Statute is not
binding on the United States and the ICC has
no jurisdiction over states that are not party to
the treaty.” The court claims jurisdiction over
all persons whether or not their parent nation
is a signatory. Second (and the fundamental
concern of most U.S. military members) is that
the court could claim jurisdiction over charges
of war crimes by U.S. Servicemembers result-
ing from legitimate use of force or by senior
civilian leaders resulting from foreign policy
initiatives that are not viewed as legitimate by
the ICC.** Of concern to senior military and
civilian policymakers, the threat of prosecution
could influence military and foreign policy
decisions, thus infringing on U.S. sovereignty.
Third, Washington’s position also cites a lack
of legal procedural protections (such as right
to a trial by jury) that are rights of U.S. citizens
under the Constitution. Fourth, the United
States raises concerns about accountability of
the court—a lack of checks and balances—to
prevent political manipulation by member
nations or the court itself.

Objection 1: Jurisdiction of the Court. The
Rome Statute states that the court has jurisdic-
tion “on the territory of any State Party and,
by special arrangement, on the territory of any
other State”** This means that U.S. forces serving
in a country that is party to the Rome Statute
are subject to ICC jurisdiction.'® Although the
United States, as a nonparty to the treaty, is not
bound by the Rome Statute, the ICC claims
jurisdiction over all states under certain circum-
stances. Washington objects to this claim. Fur-
thermore, in 2002 the United States “unsigned”
the treaty with a letter to the United Nations that
expressed its intent not to become a party.

However, this objection is only a distrac-
tion from the fundamental objections outlined
below and is really not central to the question
of whether the United States should ratify the
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ICC. This is only an issue when the Nation

is not a signatory to the Rome Statute."” If
America ratifies the Rome Statute, it obviously
subjects U.S. nationals to the jurisdiction of the
International Criminal Court.

Objection 2: Infringement on U.S. Sov-
ereignty. It is accepted in the United States
that actual war crimes will be punished by
the American judicial system, whether by
civilian or military courts. In the case of the
ICC, the U.S. concern rests on who gets to
decide whether charges of war crimes are
legitimate, leading to potentially different
interpretations of what constitutes a war crime.
Differences between U.S. law and that of the
International Criminal Court could cause
the ICC prosecutor to view a case that was
investigated or prosecuted in the United States
as inadequate and could prompt prosecu-
tion by the ICC. There are indeed differences
between U.S. law (including the Uniform Code
of Military Justice) and the Rome Statute.
These gaps could place a U.S. national in a
gray area according to U.S. domestic law,
but in direct violation of the Rome Statute.
Thus, the concept of complementarity could
be abrogated if the ICC determined that the
U.S. judicial system was unable to sufficiently
investigate or prosecute a crime as defined in
the Rome Statute.

These gaps should be closed so that
American citizens will be fully covered by
the US. judicial system. The Rome Statute
acknowledged that this situation might exist
and included a provision that allows a nation
to opt out of the ICCs jurisdiction over war
crimes for 7 years after it ratifies the Rome
Statute, allowing a period to amend domestic
code to close the legal gaps between the Rome
Statute and domestic laws.'® While this is fun-
damentally an argument for strengthening the
provision of complementarity, there are a few
gaps that might not be easily closed.

One such case is exemplified by allega-
tions of torture and abuse in the Abu Ghraib,
Guantanamo Bay, and overseas Central Intel-
ligence Agency (CIA) detention facilities. It is
important to distinguish among these cases.
In Abu Ghraib, the United States maintains
that incidents of torture and abuse, though not
isolated to one occurrence, were not part of a
U.S. plan or policy. They would therefore not
fall under the Rome Statute’s definition of war
crimes. In any case, the United States did inves-
tigate and prosecute the individuals involved,
which would preclude the ICC prosecutor
from initiating an investigation.
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The Guantanamo Bay and overseas CIA
detention facilities cases are more complicated.
In both instances, the alleged crimes center
around “enforced disappearance of persons,” a
crime against humanity according to the Rome
Statute, and torture (waterboarding, sleep
deprivation, and other controversial interroga-
tion techniques), also a war crime. Because
these alleged crimes were originally carried
out as part of a U.S. plan or policy,” they could
form the basis for an ICC case if a state party
to the ICC, UN Security Council, or ICC pros-
ecutor chose to refer the case to the court.

In the case of Guantanamo Bay, Cuba
is not a member state, and the alleged crimes
involve U.S. personnel, so U.S. nationals could
only be subjected to ICC jurisdiction if the
Security Council passed a resolution referring
the case to the court, or if the United States or
Cuba agreed to accept the court’s jurisdiction.
The first two scenarios are highly unlikely,
but if the ICC prosecutor chose to refer a case
to the court and Cuba chose to accept ICC
jurisdiction, the case could be prosecuted
under the Rome Statute. In the case of the
overseas CIA detention facilities, it is possible
that U.S. personnel could be subject to jurisdic-
tion, but two conditions would be required:
the CIA detention facilities were located in
an ICC member state, and the member state
did not sign a BIA with the United States. The
location of these detention facilities has not
been officially disclosed by the United States,
so whether these conditions have been met is
currently unclear. However, if both conditions

in Abu Ghraib, the United
States maintains that torture
and abuse were not part of a
U.S. plan or policy

were met, the member state or the ICC pros-
ecutor could refer a case to the International
Criminal Court. If these conditions were not
met, it is again possible—but unlikely—that
a case could be investigated by the ICC if the
UN Security Council passed a resolution or the
United States or country in which the facility
was located accepted ICC jurisdiction.

A second category of common concern
is exemplified by supplementary U.S. rules
of engagement (ROE) that have come to
be called the Mogadishu rules, designed for
the type of irregular warfare encountered in
Somalia 1993. In this scenario, the combatants
did not adhere to internationally recognized

standards of warfare such as openly carrying
their weapons, wearing distinctive clothing

that identified them as combatants, and not
shielding themselves behind civilians. The
supplementary ROE issued for these situations,
which are approved by the Secretary of Defense,
have occasionally been mischaracterized as not
meeting the standards prescribed in the Law of
Armed Conflict. In accordance with Depart-
ment of Defense policy, however, all supple-
mental ROE are examined by Judge Advocates
General with specific knowledge of operational
law and approved by the chain of command up
to and including the Secretary of Defense. It is
implausible that supplementary ROE would be
approved that put U.S. forces outside the protec-
tion of recognized international law.

Another concern is the ICC’s currently
undefined crime of aggression. Among U.S.
military members, one of the commonly cited
reasons for opposition to the ICC is the hypo-
thetical case in which U.S. Servicemembers are
part of a unilateral American action that does
not have broad worldwide support. If the ICC
adopts the crime of aggression article during
the 2009 Review Conference, the court could
interpret this hypothetical case as a crime of
aggression, subjecting U.S. troops, military
leadership, or civilian leadership to ICC pros-
ecution. While this is a legitimate concern for
the future, the United States as a party to the
Rome Statute would be in a much stronger
position to shape the definition of aggression.
ICC working groups are currently meeting to

Released Al;u Ghraib prison detainees /

board buses to ffansport them home
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define aggression, but the United States is not
officially represented and will not have a vote
when and if the Rome Statute is amended.

Objection 3: Procedural Protections. The
Department of State objects to the investiga-
tion or prosecution of American citizens by
the ICC, stating that U.S. nationals should be
dealt with by the American system of laws
and due process. Accordingly, U.S. policy is
“to encourage states to pursue credible justice
within their own institutions, consistent with
their responsibilities as sovereign states”
This statement is not at odds with the basic
goal of the ICC; indeed, it is a fundamental
precept of the court and the foundation of the
concept of complementarity that nations have
jurisdiction over their own citizens. The ICC
was created, however, to address the situation
where the sovereign state is unable or unwill-
ing to administer justice when a serious crime
has been committed. This is not the case in
American society. The United States has con-
sistently shown the commitment to investigate
and prosecute Americans who have committed
war crimes, as evidenced by the prosecutions
of Servicemembers in the Haditha, Fallujah,
Ramadi, and Mahmoudiya rape and murder
cases,” as well as the Abu Ghraib prisoner
abuse cases. Furthermore, the ICC has jurisdic-
tion over war crimes only “when committed
as part of a plan or policy or as part of a large-
scale commission of such crimes’?

In the case of crimes that are not associ-
ated with armed conflict, such as an assault
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or rape committed by a U.S. Servicemember
or diplomat in a peacetime overseas environ-
ment, existing Status of Forces or Status of
Mission agreements continue to prevail.”

In the case of a crime committed by a U.S.
civilian overseas, existing procedures prevail,
namely the laws of the nation in which the
crime was committed. These procedures are
internationally recognized and accepted by
the United States.

Objection 4: Political Manipulation. Those
who favor current policy on the ICC and
ASPA state that the Rome Statute could leave
American nationals open to prosecution by a
court system that does not share all of the same
protections as the U.S. judicial system. Accord-
ing to the State Department, the ICC lacks
necessary safeguards to ensure against politi-

ted in Iraq.”® This is an interesting case because
Iraq and the United States are not parties to the
ICC, but other coalition nations (including the
United Kingdom) are. Under the Rome Statute,
this excludes the United States from ICC
jurisdiction but includes the United Kingdom,
which fully cooperated with the court, provid-
ing substantial documentation of the alleged
crimes. The Prosecutor’s Office reviewed each
of the communications and produced a crime
analysis from all available information. The
majority of alleged crimes were war crimes (as
opposed to genocide or crimes against human-
ity). Many allegations related to the crime of
aggression—the legality of the conflict.

The court reiterated that it has no jurisdic-
tion over aggression and found that there was no
evidence of genocide, crimes against humanity,

according to the State Department, the International Criminal
Court lacks necessary safequards to ensure against politically
motivated investigations and prosecutions

cally motivated investigations and prosecutions.
The Department maintains that ICC authority
under the Rome Statute is too broad and that
even if the United States were to appropriately
exercise its responsibilities to investigate or
prosecute in a particular case, the ICC prosecu-
tor could still decide to initiate an investigation
or prosecution with concurrence of two judges
from a three-judge panel, and the United States
would have no recourse to appeal to a higher
body.** There does exist a system of checks and
balances within the court, including an appeals
process. That process, however, does not
include an appeal to a body above the ICC, such
as the United Nations.”?* The Rome Statute
also requires that biased judges be excused and
places restrictions on the prosecutor’s ability to
initiate investigations. According to some legal
experts, “since the ICC Prosecutor arguably
has less authority than a United States district
attorney or county prosecutor, the claim that
the ICC will pursue politically motivated pros-
ecution appears quite weak”?’

Early predictions that the court prosecu-
tor would investigate or prosecute politically
motivated cases have not materialized. In
fact, the opposite has happened: the court has
resisted political pressure to prosecute certain
alleged crimes. In an illuminating 2006 letter
from the ICC prosecutor, the International
Criminal Court acknowledged that it had
received over 240 communications from citi-
zens and organizations alleging crimes commit-

or war crimes that fell under its jurisdiction.
According to the court, there were isolated
criminal acts but no plan or policy to commit
those acts by the nations involved. Additionally,
the court reviewed the use of cluster munitions.
While antipersonnel mines are prohibited by the
Ottawa Treaty (to which the United Kingdom is
a signatory and the United States is not), they are
not specifically prohibited by the Rome Statute;
thus, their use did not violate any specific
restrictions. Going one step further, the ICC also
looked at the use of cluster munitions from the
broader perspective of a war crime (“targeting
civilians” or “clearly excessive attacks”). The
court found that in all cases, cluster munitions
were used in a manner consistent with the inter-
national law of armed conflict, so there was no
reasonable basis to conclude that their use could
constitute a war crime.

In the instances of isolated criminal acts,
the court noted that national criminal proceed-
ings had been undertaken by the countries
involved. The court reiterated that in any case, it
did not have jurisdiction for war crimes unless
they were committed as part of a plan or policy
or as part of a large-scale commission of war
crimes. No evidence of such a plan or policy
was found.

The ICC passed a crucial U.S. test in
Iraq: that it works as designed, free of politi-
cally motivated investigations or prosecu-
tions. In doing so, it established legal prec-
edent that will guide future cases.
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Additional Considerations

From a strategic view, U.S. policy on the
ICC has a negative impact on how most other
nations view the United States. Washington
is among the world champions for human
rights and rule of law and is vocal in pointing
out what it considers to be other govern-
ments’ violations. Yet the U.S. stance that
Americans should be exempt from the juris-
diction of an international court that may
not always find in their favor leads others
to believe that the values and principles that
Americans frequently proclaim others should
adopt do not appear to match U.S. policies.
This contributes to the world view of U.S.
policy as arrogant and hypocritical.

Beyond the points outlined earlier,
there are additional considerations regarding
Washington’s policy on the ICC that many
U.S. nongovernmental organizations espouse.
The first is ideological. American values are
closely aligned with those advocated by the
ICC, namely accountability, equality, and
justice. If the ICC is even partially success-
ful in its goal of deterring crimes against
humanity, genocide, and war crimes, it could
ultimately serve to reduce human suffering.
Second, and on a more practical level, an
effective and impartial ICC is in the best
interests of the United States. If the court
deters these crimes, it may reduce require-
ments for worldwide crisis intervention (pri-
marily humanitarian assistance and peace-
keeping operations). This could translate to
reduced requirements for the U.S. military.

The Department of State has obtained
over 100 BIAs, but it appears that the point
of diminishing returns has been reached.
Those nations that have not yet signed a BIA
are unlikely to. The paradox is that many
of the remaining nations are those with
which the United States needs to improve
relations, and ASPA sanctions are making
these strained relationships even worse. Par-
ticularly enlightening are recent comments
from Latin American leaders who, as Adam
Isacson said in Senate testimony, are “wearing
their refusal to sign Article 98 agreements as
a badge of honor”” The U.S. policy of ASPA
sanctions has not worked with many Latin
American nations.* Instead of bringing these
countries into the fold, sanctions have ampli-
fied tensions in a region already hostile to
Washington, contributed to the perception of
the United States as a bully, and helped U.S.
competitors (particularly China and Venezu-
ela) make inroads.
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Negative Impacts

Ratifying the Rome Statute and repeal-
ing the associated ASPA and Nethercutt
legislation would not be without political and
financial costs. Domestically, there is not a
wide awareness of these issues. Where there
is awareness, it appears to be superficial and
often subject to xenophobic influences.

Changing these policies without also
changing American perceptions of the ICC
could be politically damaging to U.S. poli-
cymakers and legislators. The appearance of
“softening” is not appealing to Congress, espe-
cially while U.S. troops are engaged in Iraq and
Afghanistan. While the Bush administration,
State Department, and Defense Department
continue to oppose changes to current policy,
shooting silver bullets in a perceived steep
uphill battle is another congressional concern.

Internationally, there may be some impact
on relationships with those nations that have
already signed BIAs. Many of these nations’
leaders expended valuable political capital
getting their national legislatures to ratify the
agreements, and the United States should
acknowledge this by extending some benefit
to these countries if sanctions are lifted for all
nations without BIAs.

There will be relatively minor impact on
the U.S. budget if these programs are restored.
The annual cost of affected programs would
need to be considered. Finally, there will be
some danger to U.S. citizens. The “gaps” in U.S.
law, including the Uniform Code of Military
Justice, need to be closed to maximize the appli-
cation of the concept of complementarity. The
Rome Statute acknowledges that requirement
and allows 7 years for a new party to make those
changes. If those alterations are not completed
within this time, U.S. citizens may be at risk.

The Armed Forces are planning and
executing the strategic guidance as directed
in national policy documents. The policy
guidance from these documents that empha-
sizes building and maintaining relationships
with partner nations is carried forward in
State, Defense, and Service policy documents
and is shaping the way the Services organize,
train, and equip forces. However, national
policy on the International Criminal Court,
including the American Service-members’
Protection Act of 2002 and its Article 98
requirements, is impeding execution of this
guidance. It has also had numerous unin-
tended negative effects. Until this policy is
aligned with national strategic guidance,

ASPA restrictions will hamper efforts to build
and maintain relationships with emerging
and existing partner nations.

Much of the opposition to the Inter-
national Criminal Court is based on limited
or incorrect understanding of the authority,
operation, and limits of the court. The debate on
the court needs to be reopened, and the debat-
ers need to have the facts. They also need to
approach the debate from a strategic perspective
that acknowledges that compromise on tactical
issues is often required to attain strategic victory.

Retired Ambassador to Saudi Arabia
Chas Freeman recently addressed the new
Members of Congress about national security
policy. His remarks echo those of a host of
former and current diplomats but could have
been made by anyone who has ever been part
of a successful team: “To lead as a team, you
must know how to be a team player. To inspire
people or nations to follow you, you must have
a reputation for moral uprightness, wisdom,
and veracity. To hold other people or nations
to rules, you must show that you are prepared
to follow them too. We all know these things.
Why don’t we act accordingly?”** While
Ambassador Freeman was talking about U.S.
policy coordination in general, his remarks are
applicable to the specific issue of policy toward
the International Criminal Court. It is time
to reexamine U.S. policy on the court, and it
should be done through a strategic lens. JFQ

NOTES

! The President’s 2008 budget submission to
Congress includes approximately $1.5 billion in the
State and International Programs budget for “promot-
ing democratic transitions” and $1.5 billion for “broad
outreach to developing and oppressed countries
around the world through international broadcasting,
exchanges, and public diplomacy”

2 See The Pew Global Attitudes Project at <www.
pewglobal.org>.

* John L. Esposito, “It’s the Policy, Stupid:
Political Islam and U.S. Foreign Policy;” Harvard
International Review, November 2, 2006, available at
<http://hirharvard.edu/articles/1453/>.

* For an excellent study of the International
Criminal Court and U.S. military, see Victoria K. Holt
and Elisabeth W. Dallas, On Trial: The U.S. Military
and the International Criminal Court (Washington,
DC: The Henry L. Stimson Center, March 2006),
available at <www.stimson.org/fopo/pdf/US_Mili-
tary_and_the_ICC_FINAL_website.pdf>.

® Algeria, China, Israel, Libya, Qatar, the United
States, and Yemen.

¢ In a May 6, 2002, letter to UN Secretary-
General Kofi Annan, Under Secretary of State for
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Arms Control and International Security John R.
Bolton wrote that “the United States does not intend
to become a party to the treaty. Accordingly, the
United States has no legal obligations arising from
its signature on December 31, 2000 This removed
any obligations the United States had as a signatory of
the treaty (versus a party that had ratified the treaty)
in accordance with Articles 12 and 18 of the Vienna
Convention on the Law of Treaties.

7 Rome Statute of the International Criminal
Court, Article 1, available at <www.un.org/law/icc/
statute/english/rome_statute(e).pdf>.

8 Ibid., Article 98.

° American Service-Members’ Protection Act of
2002, Public Law 107-206.

10The Nethercutt Amendment does place limita-
tions on Economic Support Fund (ESF) assistance
for certain foreign governments that are parties
to the ICC, but goes on to say that ESF will not be
made available to a country if they are a party to the
ICC and have not entered into an agreement with
the United States pursuant to Article 98 of the Rome
Statute. See Public Law 109-102, Title 5, Section 547,
para. a.

" Designated U.S. major non-NATO allies are
Argentina, Australia, Bahrain, Egypt, Israel, Japan,
Jordan, Kuwait, Morocco, New Zealand, Pakistan, the
Philippines, South Korea, and Thailand.

12 The Millennium Challenge Account is a U.S.-
funded development fund.

' Article 34 of the 1969 Vienna Convention on
the Law of Treaties states that a treaty does not create
either obligations or rights for a third state without
its consent. However, Article 38 states that rules in
a treaty become binding on third states through
international custom. The rules of the Rome Statute
could become international customary law through
common use over time. The Vienna Convention on
the Law of Treaties entered into force in 1980.

!4 Holt and Dallas.

1> Rome Statute of the International Criminal
Court, Article 4.

'*Ibid., Article 12.

'7The United States, like most nations, accepts
the principle of customary international law (as
distinct from treaty law). Washington accepts the
binding nature of customary international law in this
case. A particular category of customary international
law, jius cogens, refers to a principle of international
law so fundamental that no state may opt out by
way of treaty or otherwise. Examples of this are
genocide and crimes against humanity. See a short
description of customary international law at <www.
1l.georgetown.edu/intl/imc/imcothersourcesguide.
html>.

'8 Rome Statute of the International Criminal
Court, Article 124.

19 The United States classified the detainees in
these facilities as “unlawful combatants” as opposed
to prisoners of war (POWs), affording them different
rights than POWs (POW status provides interna-
tionally recognized protections under the Geneva
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Conventions). The U.S. Supreme Court recently
determined that Common Article 3 to the Geneva
Conventions of 1949 applies as a matter of law to the
conflict with al Qaeda, prompting changes to the U.S.
policies under discussion. Common Article 3 of the
Geneva Conventions of 1949 requires the humane
treatment of any personnel detained, whether they are
ultimately determined to be prisoners of war, unlaw-
ful enemy combatants, retained persons, or civilian
internees.

2 U.S. Department of State, “Fact Sheet:
Frequently Asked Questions about the U.S. Govern-
ment’s Policy Regarding the International Criminal
Court (ICC);” July 30, 2003, available at <www.state.
gov/t/pm/rls/fs/23428 htm>.

2 Ryan Lenz, “GIs May Have Planned Iraq Rape,
Slayings,” The Washington Post, July 1, 2006.

2 Rome Statute of the International Criminal
Court, Article 8.

» These scenarios apply to crimes not associated
with armed conflict (and therefore generally outside
the stated jurisdiction of the ICC, which considers
war crimes, genocides, and crimes against humanity).

#U.S. Department of State.

»Though the UN Security Council can refer
cases to the ICC, the UN has no direct authority over
the ICC. The UN consciously separated itself from the
ICC to avoid perceptions of political influence on the
court. John Bolton, in his July 1998 testimony to the
Senate Foreign Relations Committee, objected to this
separation, stating that the UN was being marginal-
ized. The UN Security Council, per Article 24 of its
charter, is charged with “primary responsibility for the
maintenance of international peace and security””

% The UN Security Council does have the ability
to delay investigation or prosecution of a case for a
year by passage of a resolution. There are no restric-
tions on how many times such a resolution may be
passed.

?Lilian V. Faulhaber, “American Servicemem-
bers’ Protection Act of 2002,” Harvard Journal on
Legislation 40, no. 2 (Summer 2003).

* For the text of this letter, see <www.icc-cpi.
int/library/organs/otp/OTP_letter_to_senders_re_
Iraq_9_February_2006.pdf>.

* See testimony of Adam Isacson, Director of
Programs, Center for International Policy, before the
Western Hemisphere, Peace Corps, and Narcotics
Affairs Subcommittee, Committee on Foreign Rela-
tions, U.S. Senate, “The Impact on Latin America
of the Servicemembers’ Protection Act;” March 8,
2006, available at <www.senate.gov/~foreign/testi-
mony/2006/IsacsonTestimony060308.pdf>.

3 Latin American signatories include Antigua
and Barbuda, Belize, Colombia, Dominica, Domini-
can Republic, Grenada, Guyana, Haiti, Honduras,
Nicaragua, Panama, and Saint Kitts and Nevis.

*! Chas W. Freeman, Jr., “National Security in
the Age of Terrorism,” remarks to new Members
of Congress in Williamsburg, Virginia, January 6,
2007, available at <www.saudi-us-relations.org/arti-
cles/2007/i0i/070111p-freeman-security.html>.

Topical
Symposium
Building Partner
Capacity at Home

and Abroad

mid-May 2008

May 2008 marks the 2-year anniversary
of the Quadrennial Defense Review
Building Partnership Capacity (BPC)
Execution Roadmap. This milestone
offers an ideal opportunity to review

and assess progress and prospects of the
BPC effort. This 2-day symposium at
National Defense University is organized
and hosted by the Institute for National
Strategic Studies.

Topics will include:

m strengthening interagency planning
effects-based approaches to operations

m strengthening interagency operations
precision-guided munitions/precision
strike

m institutionalizing the process and
establishing habits of cooperation and
collaboration

m strengthening cooperation to enhance
planning capabilities of and collabora-

tion with international partners

m enhancing the operational performance
of international partners

Information is available at www.ndu.edu/inss;
click on “Conferences.”
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The International

By JAMES P. TERRY

n this issue of JFQ, Commander

Brian Hoyt, USN, presents a thought-

ful argument that U.S. policy on the

International Criminal Court (ICC),
established in 2002, should be changed. He
maintains that since the attacks on the World
Trade Center and Pentagon on September 11,
2001, U.S. national security policy requires a
more integrated approach with the Nation’s
strategic partners, including judicial coopera-
tion, to ensure success in managing the war on
terror and to guarantee that our principles and
national interests are not in conflict. He further
urges that our current stance with respect to
the ICC will have the strategic consequence of
fostering the decline of U.S. image and influ-
ence in the world community.

I respectfully disagree. Just as in 1937,
when discussions focused on similar develop-
ment of an international tribunal, the concern
today relates to guaranteed constitutional rights
of American citizens and military personnel
and whether those rights can be recognized

Criminal Court:

under international law—in this case, the Rome
Statute—independent of U.S. domestic law and
constitutional guarantees. Despite these differ-
ences, the U.S. Government shares the com-
mitment of parties to the Rome Statute to bring
to justice those who perpetrate genocide, war
crimes, and crimes against humanity. While
the United States and other nations may have
honest differences over how accountability is
best achieved, this nation has always worked
closely with other states to make sure that per-
petrators of these atrocities are held accountable
for their actions.

This discussion focuses not only on the
legal requirements and policy reasons for our
separate approach but also on our respect for
the rights of other nations to become parties to
the Rome Statute.

The Rome Statute

When the representatives of more than
130 nations gathered in Rome in 1998 for nego-
tiations to create a permanent International

Colonel James P. Terry, USMC (Ret.), is the Chairman of the Board of Veterans Appeals in the Department
of Veterans Affairs. He previously served as Principal Deputy Assistant Secretary and Deputy Assistant
Secretary in the Department of State and as Legal Counsel to the Chairman of the Joint Chiefs of Staff.

Fifth plenary meeting of ICC Assembly of
States Parties elects judges in 2006

ICC-CPI

36  JFQ / issue 48, 15t quarter 2008

Criminal Court, the U.S. representatives arrived
with the firm belief that those who perpetrate
genocide, crimes against humanity, and war
crimes must be held accountable. In fact, the
United States has traditionally been the world
leader in promoting the rule of law and ensur-
ing the effective prosecution of these offenses.
Following World War II, it was American
leadership that responded to the worst tyranny
on record and supported, through funding and
personnel, the tribunals at Nuremberg and in
the Far East. More recently, it was U.S. support
that ensured the success of the International
Criminal Tribunals in the former Yugoslavia
and Rwanda.

Without question, it has been the United
States that has been in the forefront of pro-
moting human rights, ensuring international
justice, and demanding accountability of the
world’s worst criminal offenders. But as worthy
as the precepts underlying the Rome negotia-
tions are, the statute that emerged establishing
the ICC, which began functioning on July
1, 2002, did not effectively advance them
with respect to the constitutional protections
guaranteed to American Servicemembers and
citizens.
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A Concept Whose Time Has Not Come

After 5 years, we do not find that our
posture on the ICC has precluded the effec-
tiveness of our relations with other national
states in any meaningful way. We do, however,
continue to believe that without significant
changes in the ICC and Rome Statute, we can
never become full partners in the court’s oper-
ation. The problems identified by U.S. negotia-
tors from 1998 onward are well known and
much publicized, but are nevertheless worth
reciting here so the debate can be joined.

U.S. concerns with the Rome Statute fall
into three main categories. The first is that
subjecting American Servicemembers to trial
before the International Criminal Court for
offenses within the judicial authority of the
United States would violate the exclusive rights
of our citizens.? The second is that our ratifica-
tion of the Rome Statute would constitute a
partial surrender of American sovereignty for
those U.S. forces serving in United Nations
(UN)-monitored military conflicts. The third
concern relates to the corrosive impact that the
ICC, as presently structured, could have on the
effectiveness of other UN institutions.

The first category relates to the fact that
ICC prosecutors and judges are not bound

. Defendants-in‘post-World War Il Nuremberg trials
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by the Constitution; are not appointed by

the President, as are all Federal prosecutors
and judges and all military officers; are not
confirmed with the advice and consent of

the Senate; and are not required to guarantee
for defendants the application of protections
within the first 10 Amendments to the Consti-
tution. In fact, U.S. citizens brought before the
ICC would only generally enjoy the rights we
hold so dear in this country.

fact, ICTFY prosecutors have argued at The
Hague that a far longer period of confinement,
up to 5 years, would not violate the defendant’s
fundamental rights.

Equally significant, the right of confronta-
tion, guaranteed by the Sixth Amendment to
the Constitution, is largely diluted under ICC
practice. The ICTFY practice, upon which the
ICC is based, allows virtually unlimited hearsay
evidence and anonymous witnesses to testify in

the United States has traditionally been the world leader
in promoting the rule of law and ensuring the effective
prosecution of offenses

For example, under U.S. law, a military
prosecutor must bring a defendant to trial
within 90 days or release him.* Under the
Rome Statute, ICC prosecutors must only
ensure defendants “the right to be tried without
undue delay” Under the International Criminal
Tribunal for the Former Yugoslavia (ICTFY),
which contains the same speedy trial language
in its charter and serves as the model for the
ICC, criminal defendants can often wait more
than a year in confinement prior to trial. In

trials, large portions of which have been con-
ducted in secret. Such practices do violence to
the presumption of innocence.

In a similar way, the ICC statute
permits a judgment of acquittal to be
appealed to an appellate body. This directly
conflicts with the Constitution’s protection
against double jeopardy, but again, it paral-
lels the ICTFY statute. In the Yugoslav Tri-
bunal to date, the prosecutors have appealed
every judgment of acquittal.
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Likewise of great concern is the failure
of the ICC to afford the right to a jury trial,
guaranteed to U.S. citizens in both the Sixth
Amendment and in Article III, section 2, of
the Constitution. While Commander Hoyt
argues that this right is more than offset by
the wisdom represented by three experienced
jurists, this procedure permits the ICC to
perform all functions of the judicial process—
investigator, prosecutor, court, and jury—an
approach fundamentally at odds with the legal
tradition of the United States.

Those supportive of ratifying the Rome
Statute argue that because the ICC (if the
United States were to accede) would not be a
court of the United States, the provisions of the
Bill of Rights and Article ITI, section 2, would
not apply. They further argue that in our extra-
dition treaties with myriad nations, we provide
reciprocal rights to foreign governments, with
different legal systems, to try Americans for
crimes committed abroad. The difference is
that the ICC statute would permit the court to
try Americans who have never left the United
States, for actions taken within the borders of
this country, without providing these constitu-
tional protections.

While there has been no case precisely on
point, in a 1998 case, United States v. Balsys, the
Supreme Court stated that where a prosecution
by a foreign court is, at least in part, under-
taken on behalf of the United States, and where
“the United States and its allies had enacted
substantially similar criminal codes aimed at
prosecuting offenses of international character,”
then an argument can be made that the first 10
Amendments to the Constitution would apply

“simply because that prosecution [would not
be] fairly characterized as distinctly foreign[.]’
The point would be that the prosecution was
acting as much on behalf of the United States as
of the prosecuting nation” This is arguably the
case with the International Criminal Court.

Proponents of ratification have also urged
that it is highly unlikely that ICC jurisdiction
would ever be directed to U.S. Servicemembers
or citizens, and thus the import of our con-
stitutional arguments should be minimized.
Unfortunately, it is hard to imagine that the
divisions among nations should ICC jurisdic-
tion be applied in a conflict in which the
United States is involved would be any different
than our experience in Bosnia from 1991 to
1995, where Russia and China objected to our
actions. Under their pressure and with the
support of international human rights activists,
ICTFY investigators in The Hague targeted
actions of the North Atlantic Treaty Organiza-
tion based on civilian deaths resulting from the
air bombardment. This occurred despite the
precise targeting involved and the fact that our
actions were designed to preclude a humanitar-
ian disaster.

It is also asserted by Commander Hoyt
and other proponents of ratification that the
principle of “complementarity” will ensure
that only the United States can prosecute its

the ICC statute would permit
the court to try Americans
who have never left the
United States

Serbian Representative addresses ICC’s Fifth Session of
Assembly of the States Parties in November 2006
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own citizens. This principle, addressed in
Article 17 of the Rome Statute, prohibits the
ICC from exercising jurisdiction if the appro-
priate national authorities investigate and
prosecute the matter.

The reasons this purported check on
ICC power is illusory are threefold. First, it
is the ICC, not the participant nation, that
decides how this provision shall be interpreted
and applied. This is similarly true of all provi-
sions within the statute. Second, Article 17
provides the ICC an exception to a ratifying
state’s exercise of jurisdiction in any case in
which the court determines the national pro-
ceedings were not conducted “independently
or impartially” In a governmental system such
as the United States, where the President is
both the chief executive with coordinate law
enforcement authority and Commander in
Chief of all military forces, it is not hard to
imagine unfriendly member states, however
absurdly, claiming lack of independence and
partiality in a U.S. decision that there is no
basis to prosecute.

Finally, by placing within the ICC the sole
jurisdiction of ultimately determining whether,
for example, national leaders committed
criminal violations by ordering certain military
actions, the sovereign will of the citizens of
the United States is both circumscribed and
diminished. While sovereign nations have the
authority to try noncitizens who have com-
mitted crimes against their citizens or on their
territory, the United States has never recognized
the right of an international organization to do
so absent consent or a UN Security Council
mandate. This court, however, claims the power
to detain and try American citizens, even
though our democratically elected representa-
tives have not agreed to be bound by the statute.

With ratification, the ultimate account-
ability of national leaders to the citizenry would
literally be transferred, at least with respect to
matters before the body, to the ICC. Fundamen-
tally, this transfer of sovereignty would be to
an institution with values and interests greatly
divergent from our own. When one considers
that the ICC member states include Syria, Iran,
Yemen, and Nigeria, all accused of directing
extrajudicial killings abroad, ratification of the
Rome Statute could constitute a significant sur-
render of American sovereignty.

Erosion of Authority

Under the UN Charter, the Security
Council has primary responsibility for main-
taining international peace and security. But
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the Rome Statute removes this existing system
of checks and balances and places enormous
unchecked power and authority in the hands of
ICC prosecutors and judges. The Rome Statute
has created a self-initiating prosecutor, answer-
able to no state or institution other than the
court itself.

During the negotiations in Rome, U.S.
representatives opined that placing this kind of
unchecked power in the hands of prosecutors
would lead both to controversy and politicized
prosecutions.” As an alternative, we urged
that the Security Council should maintain its
responsibility to check any possible excesses of
the ICC prosecutor. This request was denied.

Equally significant, the statute creates
a yet to be defined crime of “aggression” and
authorizes the court to decide when and if it
has occurred and permits its prosecutors to
investigate and prosecute this undefined crime.
This provision was approved over U.S. objection
despite the fact that the UN Charter empowers
only the Security Council to decide when a state
has committed an act of aggression.

From an American perspective, the inher-
ent right of self-defense, memorialized in Article
51 of the Charter, could also be diminished by
the current court structure absent the checks
and balances of Security Council oversight.
With ICC prosecutors and judges presuming to
sit in judgment of actions of nonmember states,
the court could have a chilling effect on the will-
ingness of states to project power in defense of
their moral and security interests. As observed
in Kosovo, Afghanistan, and Iraq, the principled
projection of force by the world’s democracies
is critical to protecting human rights, stopping
genocide, and changing regimes. By placing
US. officials, and our men and women in
uniform, at risk of politicized prosecutions, the
ICC could complicate U.S. military cooperation
with friends and allies® who now have a treaty
obligation to hand over American nationals to
the court, even over U.S. objections, unless an
Article 98 agreement is in place.

Addressing and Countering Flaws
Despite voting against the Rome Statute
(Treaty) in 1998, for the reasons outlined
above, the United States remained committed
and engaged and continued to work to shape
the court and to seek the necessary safeguards
that would permit ratification. U.S. officials
from the Departments of State and Defense
urged, without success, changes to ensure
effective oversight and prevent politicization.
Despite this frustration, U.S. experts partici-
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pated in the preparatory conferences and took
aleadership role in drafting the elements of
offenses and the procedures necessary for court
operation.

On December 2000, over the objections
of many,” President Bill Clinton signed the
Rome Treaty on the International Criminal
Court. The President nevertheless made clear
that the United States was not abandoning its
concerns about the treaty:

In particular, we are concerned that when the
Court comes into existence, it will not only
exercise authority over personnel of states that
have ratified the Treaty, but also claim juris-
diction over personnel of states that have not.

With signature, however, we will be in a posi-

U.S. Air Force (Robert R. Hargreaves, Jr.)
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tion to influence the evolution of the Court.
Without signature, we will not.®

Unfortunately, the United States was not
able to further influence the evolution of the
court. On April 11, 2002, the ICC was ratified
by a sufficient number of countries (60) to
bring it into force on July 1, 2002.

from an American
perspective, the inherent
right of self-defense could
be diminished by the current
court structure absent
Security Council oversight

Sudan Liberation Army.
rebels meet with UN

| Special Envoys, Febi ,
2007
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On May 6, 2002, President George W.
Bush directed that the following diplomatic
note be sent by John R. Bolton, Under Secre-
tary of State for Arms Control and Interna-
tional Security, to the Secretary-General of the
United Nations, Kofi Annan:

This is to inform you, in connection with the
Rome Statute of the International Criminal
Court adopted on July 17, 1998, that the
United States does not intend to become a
party to the treaty. Accordingly, the United
States has no legal obligations arising from

its signature on December 31, 2000. The
United States requests that its intention not to
become a party, as expressed in this letter, be
reflected in the depository’s status lists relating
to this treaty.

The dilemma posed for the UN in 2002
was the need for the continued leadership of
the United States in the peace enforcement
operations in Bosnia, a presence that America
was prepared to abandon unless its forces were
protected from the unfettered jurisdiction of the
ICC. The United States is the only nation that
can combine those elements of power required
to sustain such large-scale operations: overhead
intelligence-gathering, lift, logistic support, com-
munications, planning, operational coordina-
tion, and close air support. In a compromise to
prevent U.S. withdrawal, the Security Council,
in July 2002, granted American troops conduct-
ing peace enforcement operations in Bosnia a
renewable 1-year immunity from the jurisdic-
tion of the ICC.

On August 3, 2002, President Bush signed
into law the U.S. Service-members’ Protec-
tion Act (ASPA).’ This law, the final version of
which was proposed by Henry Hyde (R-IL), is
designed to protect American Servicemembers
from the reach of the ICC. It provides for the
withdrawal of U.S. military assistance from
countries ratifying the ICC treaty and restricts
U.S. participation in UN peacekeeping and
peace enforcement operations unless the United
States obtains immunity from prosecution
before the court. These provisions can be, and
have been, waived by the President on “national
interest” grounds. In addition, the law allows
the United States to assist international efforts
to bring to justice those accused of war crimes,
crimes against humanity, or genocide.' More
importantly, the provisions precluding assis-
tance to those nations that have ratified the ICC
treaty do not apply if the ratifying nation has
negotiated an Article 98 Agreement with the
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United States. At present, 104 nations have con-
cluded agreements, with 97 currently in force.
At the same time, the United States initi-
ated negotiations to secure Article 98" Agree-
ments with all nations for whom it provided
foreign assistance as a condition for that assis-
tance to continue. These bilateral agreements
likewise provide assurance that U.S. forces will
not be subjected to ICC jurisdiction when the
United States is operating with forces from
these nations in UN peacekeeping or peace
enforcement operations. These agreements
have largely permitted Washington to continue
its support for UN operations and its unique
role and responsibility in helping to preserve
international peace and security. It is important
to remember that at any given time, U.S. forces
are located in roughly 100 nations assisting in
peacekeeping and humanitarian operations.

Reflections

The ICC represents a step forward in the
evolution of a justice process addressing more
than national interests and prerogatives. But a
great deal more remains to be done before the
United States should ratify the Rome Statute.
Court jurisdiction over U.S. personnel should
be permitted only after U.S. ratification of the
treaty. The United States should continue to
press for changes to the court’s statute authoriz-
ing a trial by one’s peers, a limit on the evidence
allowed to direct evidence and not hearsay,
the strict adherence to a non-double jeopardy
standard, and a willingness to consider an over-
sight mechanism in the Security Council to
preclude politicized prosecutions (as occurred
in Bosnia when NATO leaders were charged in
the ICTFY).

Despite the ICC’s limitations, the United
States has optimized its benefits among other
participants in UN peacekeeping and peace
enforcement operations through the careful
management of foreign assistance as directed
in the ASPA legislation. Through negotia-
tion of Article 98 Agreements with all those
states desiring to continue such aid and/or the
continued participation of the United States
in UN-sponsored operations, the Nation has
ensured that its Soldiers and Sailors serving
abroad will enjoy the same legal protections
as those serving in garrison at Fort Bragg or
Camp Lejeune.

There is no question that a properly
constituted and structured International
Criminal Court would make a profound con-
tribution in deterring egregious human rights
abuses worldwide. Unfortunately, the current

structure represented by the ICC is in direct
conflict with certain of the constitutional pro-
tections guaranteed to our military personnel
and civilians serving at the behest of our
nation on foreign soil or directing activities
on foreign territory from the United States.
While American interests are not served by
ratification at this time, this nation remains
committed to promoting the rule of law and
assisting in the successful prosecution of vio-
lators of humanitarian law. JFQ

NOTES

! See generally Roger S. Clark and Madeleine
Sann, eds., The Prosecution of International War
Crimes: A Critical Study of the International Tribunal
for the Former Yugoslavia (Piscataway, NJ: Transac-
tion Publishers, 1996).

2 See Ex Parte Milligan, 71 U.S. (4 Wall.) 2
(1866), for the premise that courts not properly
established under the Constitution “can exercise no
part of the judicial power of the country””

* See, for example, United States v. Pascasco, 37
M.]. 1012, rev. den. 45 M.]. 6 (1993). Under U.S.C.
3161, a Federal prosecutor must indict within 30 days
of arrest and bring the defendant to trial within 70
days of indictment.

4524 US. 666 (1998).

* The NATO experience in Bosnia under a
similar court structure reflects the requirement for
such oversight.

¢ There are 105 states that have ratified the
Rome Statute, including most NATO nations.

7 Most notably Senator Jesse Helms (R-NC) of
the Senate Foreign Relations Committee and Chair-
man Henry Hyde (R-IL) of the House International
Relations Committee.

8 Statement of President Bill Clinton, “Signature
of the International Criminal Court Treaty,” The
White House (Camp David), December 31, 2000.

° Public Law 107-206 (2006); 22 U.S.C. 7401-
7433 (2003). (The earlier version was named the
American Service-members’ Protection Act, hence
ASPA.)

1 The author served as Deputy Assistant Sec-
retary of State for Regional, Global, and Functional
Affairs in the Bureau of Legislative Affairs during this
period and shepherded this legislation through the
Congress.

! Article 98 of the Rome Statute provides for
bilateral agreements in which protections between
participating nations for their individual forces in
United Nations operations, to include immunity
from referral to the International Criminal Court,
can be previously negotiated.
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An Interview with
Victor E. Renuart, Jr.

JFQ: A recent RAND Corporation study
called for carving out 9,000 Army National
Guard Soldiers to form 10 homeland security
task forces, including training and equipping,
ahead of the next major natural disaster or
domestic terrorist attack. Although multiple
command and control structures complicated
the military response to Hurricane Katrina, how
differently are we structured now to meet the
next crisis?

General Renuart: Using last year’s
hurricane season as a good example, the
Secretary of Defense signed an execute order,
which authorizes me to have a force available
so that we could respond leading up to, and
in response to, a hurricane that might occur
along—I started to say the gulf, but really any
of the states that are affected. That, interest-
ingly, gives me about 8,200 troops and a variety
of capabilities that I can have divided into what
we call three tiers, some that would do pre-
liminary work with an affected state, some that
would do an immediate assessment process
after landfall, and then a group of forces to
help in recovery. I can use that force anywhere
in the country; it’s available today. Forces are
identified, but they are not sitting in their bar-
racks waiting for me to call. As we see a storm
begin to develop, I increase their readiness,
their alert posture, such that should they be
required—and we exercised a portion of these
during the preparation for Hurricane Dean in
Texas—I can move them into place.

Different from the RAND study, I
believe this gives maximum flexibility. The
RAND study, unfortunately, was not aware of
or informed by some of the processes we had
already put in place at NORTHCOM [U.S.
Northern Command] since Katrina; it was also
not informed by some of the relationships that
we've built with the National Guard in the states
and the National Guard Bureau since Katrina.
And to a degree, the study did not acknowledge
what has become one of NORTHCOMs princi-
pal roles: to study the gaps between what a state

and the National Guard Bureau, through its
emergency management compacts, can provide
in the event of a disaster, and where the Federal
Government, in terms of the military, may be
asked to provide support.

We've done a lot of that work now in
our 10 FEMA [Federal Emergency Manage-
ment Agency] regions, and we have defense
coordinating officers assigned to each.

They work closely with the FEMA region
director as well as with us and the Depart-
ment of Homeland Security, and we've built
a pretty good matrix of what’s there and
what’s needed. Our role, as we see a potential
natural disaster coming, is to anticipate the
places we think landfall might occur and to
identify the gaps in that state or those states
and then begin to posture support.

A bit of a long answer to a short ques-
tion, but we proved that—during the prepa-
rations for Hurricane Dean, for example,
which fortunately went to the south—we had
teams in place in Texas well before landfall
to begin to evacuate critical care patients,
should that have been required. So that
capability was already there on the ground
before the potential for landfall. It’s that kind
of interaction and collaboration with the
Federal agencies as well as understanding
and having a relationship with the states that
has brought us a long way and eliminated
the need for the kind of capability that the
RAND study called for.

JEQ: There are Civil Support Teams
[CSTs] in almost every state and territory, and
their specific mission is to quickly respond to a
WMD [weapons of mass destruction] event,
assess the situation, and request follow-on
assets. Seventeen chemical, biological, radiologi-
cal, nuclear, or high-yield explosive enhanced
response force packages [CERFPs] were to be
certified by the end of 2007. Could you address
your ability to respond to multiple near-simulta-
neous attacks on U.S. soil involving weapons of
mass destruction?

Col David H. Gurney, USMC (Ret.), and Dr. Jeffrey D. Smotherman of Joint Force Quarterly
interviewed General Renuart at his Pentagon liaison office.
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General Victor E. Renuart, Jr., USAF, is Commander
of North American Aerospace Defense Command
and U.S. Northern Command.

General Renuart: First, the CSTs do
provide that quick look, first response, sort of
“how big is the boom” assessment. They do
have a limited ability to do some analytical
work and certainly to help in consequence
management to a degree, but mostly in the
category of defining the size of the problem.
The 17 CERFPs provide a more robust capabil-
ity to come in and begin to assist the state in
the consequence management portion of that.
And for many events, that may be enough. If it
is a chemical spill or an explosion at a chemical
production facility that is relatively limited,
those capabilities can and should be sufficient.
In the event that we have a catastrophic event,
or in the event that we have multiple events,
albeit each of them may be slightly smaller,
we need to have a capability to move a fairly
robust response force into place that can cer-
tainly assist in the consequence management
piece, can assist in the medical response, can
assist with some engineering capability to help
mitigate the site, and begin to isolate it from the
general population as best you can.

Today, we have notionally filled one
of these forces. We call it the CBRNE Con-
sequence Management Response Force, or
CCMERE We have notional sourcing to fill
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one of those. We do not have sourcing to fill
the other two forces that we've been tasked to
build, and as a result, multiple, near-simul-
taneous attacks today would be a challenge;

we don't have the size of force necessary. The
Department of Defense has made a com-
mitment to build those, and so we hope that
through fiscal 2008, we'll begin to see the
funding and the identification of forces so we
can do that. The key to this is that these forces
cannot be on a 2-week recall. They have to be
accessible because if the event occurs today,
the American public will expect a response
tomorrow. And so, these are forces that have
unique skills, they have to be trained, they have
to be mobile enough so that we can get them
to the site, and they have to be ready enough to
move on a relatively short notice so that they
can come in to fill the void that will come from
CST to CERFP to something larger. I think
we're on a good track to have all the forces cer-
tified by the January 1 time period.

JFQ: You recently commented that you
enjoy success coordinating and cooperating with
interagency partners. What advice can you offer
to commanders and staff officers to achieve
similar success?

General Renuart: The last place in the
world to make a new friend is at the scene of a
disaster. You have to build a relationship over
time. You need to plan together for the events
that you may have to practice. And so my first
recommendation is to reach out to those other
agencies that you may have to deal with. You
want to understand how they view the world,
what their culture is. You need to understand
what capabilities they bring. By the way, they
need to understand what capabilities you
bring, so it’s a two-way discussion. My experi-
ence has been, whether it’s building a coalition
of 70 nations during OEF [Operation Endur-
ing Freedom], or a coalition of 45 agencies at
NORTHCOM today, everyone needs to feel
as if they are a partner. Each will bring a dif-
ferent capability, some large, some small, but
each has to feel like they are integrated into the
planning as well as the execution. And so, if
you don’t make the first move, if the Defense
Department doesn’t say, “Let us be part of your
team,” or “Come be part of our team,” then it’s
likely that it won’t happen because, often, we're
seen as kind of the big dog in the pack, and
that can be intimidating to smaller agencies, so
we have to make the first move.
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JEFQ: One of NATO’s [North Atlantic
Treaty Organization’s] successes has been that
even small countries benefit from membership,
each contributing proportionally (for example,
Iceland had no offensive military capability but
contributed access for NATO bases). Why does
NORAD [North American Aerospace Defense
Command] continue to be a U.S.-Canadian
command rather than expanding to incorporate
Mexico and other hemispheric nations? Wouldn’t
such an expansion serve the interests of all?

General Renuart: Having had a good
deal of experience in both NATO and now in
NORAD, and in building coalitions for both
OEF and OIF [Operation Iraqi Freedom], 1
see the real value in a large coalition of friends
committed to the same purpose. NORAD,
however, was a binational command formed
during the early days of the Cold War to
protect the air sovereignty of the United States
and Canada. At that time, Mexico wasn't
included in the Cold War threat that we saw. In
today’s world, we continue to see a unique rela-
tionship with the United States and Canada,
not just in the air domain, but now in the
maritime domain. The nature of the terrorist
threat focuses on the West, and so we certainly
have to have a collaborative relationship with
our European friends. That works very well
through the NATO structure.

But there also is an imperative that we
have a close working relationship with nations
in our hemisphere to defeat terrorism. In that
role, Mexico does have an important part to
play. We do have a great relationship, improv-
ing every day, with the military in Mexico.

The government-to-government relationship
is strong, and we're seeing more opportunities
to collaborate and to share information with
the Mexicans. Through this sharing, they can
better view threats to their nation, with coun-
ternarcotics as the principal threat. But they are
also supportive of the United States and realize
that in any avenue through which illicit traffic
occurs, the traffickers don’t care whether it’s
drugs or people or terrorism. These traffick-
ers are looking to make money by facilitating
flow through their system. So the Mexicans
have been very helpful to ensure that we get
any information that might indicate a terrorist
movement. Fortunately, we've not seen that yet,
but I have no doubt that people are trying.

So there is a relationship among the
three nations as it relates to illicit trade and
trafficking. I think we will continue to work
with Mexico on a variety of mutual topics.

Canada has also reached out to the government
of Mexico, the militaries have reached out to
each other, and they too are collaborating on a
variety of common areas, the maritime domain
being the principal one. So I think there’s room
for us to continue those relationships. 'm not
sure that we're at a point where we need to
change what NORAD does; I think building
this coalition of partners for specific topics is
really the way we will move forward, at least in
the near term.

JFQ: JTF [Joint Task Force]|-NORTH
seems to have a much broader mission than the
counterdrug mission of its predecessor, JTF-6.
Please speak to the challenges facing and suc-
cesses of JTF-NORTH.

General Renuart: JTF-NORTH is a
great example of an economy of force effort, if
you will. It’s a small joint task force with spe-
cific experts allowing them not only to support
the counternarcotics mission along the border
but also to monitor the flow of illegal aliens.
There is also an implied task: they keep their
ear to the ground for the potential movement
of terrorist entities through that same system.
They have been very successful in working
with the border and customs folks along the
northern border on a couple of exercises. So
we see their focus initially on the southern
border area, but with applicability along our
northern border as well, and we think that’s a
very good growth area for JTF-NORTH. How
we shape and structure them for the future,
we're still working on that.

JFQ: What is unique to your command
and the AOR [area of responsibility] that senior
JPME [joint professional military education]
professionals should know about? What are some
of the challenges and initiatives that are different
from other regional combatant commands?

General Renuart: The first and most
important challenge and difference is that our
AOR is our homeland, and so we focus every
day to ensure that those JPME students have a
safe place to go to school. While a little tongue
in cheek, that really is a very solemn task. We
have, in many ways, a broader interagency
connection to the rest of our government than
our other combatant commands may. We also
are limited constitutionally in a way that none
of the other combatant commands are—well,
that’s not true—that very few of the other
combatant commands are limited. Certainly
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STRATCOM [US. Strategic Command] has
some limitations that they have to be very
careful of, similar to ours in terms of the limi-
tations of the use of the U.S. military within
the boundaries of our nation. We also have a
challenge in that our interagency activity isn’t
just with elements of government, but we work
with private industry, we work with each of
the 54 states and territories, because their roles
and responsibilities differ from state to state,
and yet our ability to respond, whether itss to
a bridge collapse in Minnesota or prepara-
tion for a hurricane in Texas, or preparation
for the United Nations General Assembly

in New York—each of those are different,
and yet NORTHCOM brings a capability to
bear in each of those. And so the diversity,
the very active interagency process, and the
state engagement program are all unique

to NORTHCOM and provide for a pretty
dynamic environment.

JEQ: You have come out publicly as
being an advocate of the National Guard.
What actions have you taken in that role? How
have you been engaged with state and local
authorities?

General Renuart: First, my goal was to
get to every state in my first year. I'm failing
in that somewhat, but we have made a lot of
progress. We've been out now to 18 states, I've
seen 16 state Governors, I've seen 4 Lieutenant
Governors, I've seen the emergency manage-
ment directors in every one of those states, I've
seen the adjutants general in every one of those
states. I've spoken to the National Guard Asso-
ciation of the United States convention in San
Juan, with all of the adjutants general, and with
nearly 3,000 members of the Guard from all
over the country. I've accepted an invitation to
speak to the National Governors Association.
So our outreach program is something that is
important to us, it is something that is critical
to NORTHCOMs success in that we must have
a relationship with the states and the adjutants
general all across our country.

We've worked hard with the National
Guard Bureau to collaborate on those equip-
ment shortfalls that are unique to the non-
Federal mission. In other words, the Army and
the Air Force are tasked to, and will budget for,
the traditional equipping of the Guard for what
I'll call their wartime missions—deployments
to Iraq, Afghanistan, Kosovo, air deployments
all over the world, the global airlift trans-
portation system. But there are some unique
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capabilities that Texas might need, or Maine
might need, or Montana might need, that are
over and above the traditional Department of
the Army or Air Force funding line or table of
allowance. Our job is to work with the states in
cooperation with FEMA and the Department
of Homeland Security to say, “What is required
to deal with this event in this state? What does
the Federal civilian response entity bring, and
is there anything left that there’s no other place
to go for than DOD?” Whatever those are,
those are the things that we put into our com-
manders integrated priority list, we take it and
advocate for the JROC [Joint Requirements
Oversight Council], we advocate for funding
as we go through our normal POM [Program
Objective Memorandum] cycles. We've got
something called a gap analysis ongoing with
our 10 FEMA regions, which tells me what
capabilities the Federal and civilian responders
don't have, so I can begin to look at what we
might need to support a particular state Guard
with. We'll continue to work through that as
we go through the fiscal 2010 POM cycle in the
coming spring.

JEQ: USNORTHCOM just celebrated a
5-year anniversary. How has defense support of
civilian authorities evolved over that time?

General Renuart: First, the fact that we
are here occurred because of a lack of focused
DOD homeland defense capability. This lack
has been underlined since Hurricane Katrina
by the imperative from the people of our
country to ensure that we don’t have a state
left without the capacity to respond to the
people. Our job is not to come in and take over
an operation in a state. Our job is to ensure
that as the Governor and the adjutant general
see the need, we are on the doorstep with the
right kinds of capabilities for them to continue
their response, or to increase the size of their
response, or to sustain it over time in an area
where it might be a long recovery process. So
states should not feel threatened by the support
of the Department of Defense. The Depart-
ment of Defense role is to make sure that the

things the Governors need are ready when they

need them. The people of this country demand
that their elected officials take care of them,
help them respond when disaster strikes. It
shouldn’t matter whether it's Guard or Reserve
or Active duty; we owe those same people—
those are our families. That’s what's unique
about NORTHCOM—it’s our homeland, our
hometowns that we are helping to protect. So

U.S. Army (Lee Klika)

we should not have a circumstance where Gov-
ernors feel that they have nowhere to turn.

Our role at NORTHCOM is to ensure
that with every event, we are looking at what
kinds of things we might make available to
help. The key is support—not to come in and
command, but to support. I think we've made a
lot of progress in that regard, and I think we're
building the relationship across the country
with Governors, Lieutenant Governors,
adjutants general, emergency management
directors—that’s our mission. And I've not
encountered anyone who has an objection to
that. We've had a great response from states all
over that have said, “We really need your help.
We really do need some assistance. And so
the fact that youre preparing to put it in place
almost before we ask is comforting. Maybe we
won't have to ask, and that’s okay. But maybe
we do, and if we do, we know that it will be
ready” And thats our real mission.

JEQ: Thank you, sir.

Gen Renuart speaks to National Guardsmen at
Muscatatuck Urban Training area during joint
military/civilian emergency management exercise
Vigilant Guard

issue 48, 1¢t quarter 2008 | JFQ 43



FEMA (MarkWolfe)

t this writing, a tropical storm

floods south Texas. A major
hurricane churns west across
the Caribbean with a potential
landfall along the Texas coast. Wildfires in the
Western United States consume nearly 75,000
acres. U.S. Navy divers assist in the recovery
of victims of a bridge collapse in Minneapolis.
The space shuttle is aloft with a worrisome
gouge in its protective tiles. Russian long-
range bombers have resumed patrols that in
the past have probed American and Canadian
air defense identification zones. Vessels of
interest approach American ports with suspi-
cious persons on board.

Each of these events could require
the North American Aerospace Defense
Command (NORAD) or U.S. Northern
Command (USNORTHCOM) to respond

to defend the homeland or support U.S.

civil authorities in their response to various
threats. These are the mission essential tasks
of the dual commands at Peterson Air Force
Base in Colorado Springs. Many organiza-
tions see themselves as unique, and we are no
different. Our claim to that status flows from
our area of responsibility for USNORTHCOM
and our area of operations for NORAD: the
North American continent.

Mutually Beneficial Collaboration
The events of September 11, 2001,

revealed gaps and seams across government
that both contributed to the success of the
attacks and hampered an effective response
to the consequences. One result was that the
traditional NORAD focus on the external
threat changed radically to address the need

James M. Castle is Deputy Director of Interagency Coordination for North American Aerospace Defense
Command and U.S. Northern Command at Peterson Air Force Base, Colorado.
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FEMA Federal Incident Response Support Team

vehicle loads onto U.S. Coast Guard C-130J for

transport to Puerto Rico after Hurricane ann

to look inward. Another was the creation of
the first new geographic combatant command
for the American homeland since George
Washington’s Continental Army. In 2002,

the National Security Advisor and Secretary
of Defense directed that each combatant
command establish a Joint Interagency Coor-
dination Group (JTACG) in order to enhance
interdepartmental coordination.!

As USNORTHCOM became a reality,
the plankholders saw that the JIACG concept
could be invaluable in building and maintain-
ing relationships with Federal departments
and agencies as well as state and local govern-
ments, nongovernmental organizations, and
the private sector, all key players in homeland
defense and security. The bicommand leader-
ship established the Interagency Coordination
Directorate as a primary staff director-
ate, “dual-hatted” to both NORAD and
USNORTHCOM, to facilitate the interagency
coordination process across the commands.
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As 9/11 was instrumental to the
establishment of USNORTHCOM and its
interagency structure, Hurricane Katrina pro-
vided impetus to move beyond interagency
communication and coordination to mutu-
ally beneficial collaboration. The hurricane’s
aftermath demonstrated that no single state or
Federal agency has the resources to respond
to a catastrophic event, whether natural or
manmade. Furthermore, while there have
been significant areas for improvement, the
Title 10 military response coordinated by
USNORTHCOM to support the national
effort demonstrated processes and capabili-
ties that the other departments and agencies
recognized as valuable. Doors opened across
government—to include non-Federal agen-
cies—to embrace closer integration of plans
and operations. Our challenge has been to
pursue integration within the unique strategic
environment of homeland security.

We at NORAD and USNORTHCOM
must become adept at integrating our efforts
with those of our mission partners. The
USNORTHCOM commander’s Vision 2020
states that supporting and enabling other
agencies, working toward common objec-

Partn

tives, and building the capacity of partners

are indispensable elements in this effort.
Unity of effort requires that strategies, plans,
operations, and future technologies be closely
coordinated with partners. We must work as
part of a unified interagency team to address
threats and to support other agencies in
complex interagency operations.

In addition to Department of Defense
(DOD) mission guidance to the commands
(such as the Unified Command Plan and Joint
Strategic Capabilities Plan), three key docu-
ments define our interagency engagement
and relationships with Federal, state, tribal,
nongovernmental, and private sector mission
partners. First and foremost is the U.S. Con-
stitution; second is the National Response
Plan; and last is the Building Partnership
Capacity Roadmap of the 2006 Quadrennial
Defense Review (QDR).

America’s strategies for providing home-
land defense and civil support are founded on
constitutional principles. State and Federal
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governments serve their constituents through
constitutions that define the responsibilities of
their respective leaders. Governors often cite
Article 10 of the Constitution: “The powers
not delegated to the United States by the Con-
stitution, nor prohibited by it to the States, are
reserved to the States respectively, or to the
people.” While blurred by time and precedent,
this article still bars the Federal Government
from many direct actions within the domes-
tic arena. There is shared state and Federal
accountability for the defense and security

of our homeland. Thus, USNORTHCOM
must work in concert with states and their
Governors to ensure integrated planning

and response across the homeland defense,
homeland security, and civil support mission
spectrum.

Unique among geographical combat-
ant commands, USNORTHCOM must plan
and respond collaboratively with over 54
sovereign entities—the states, territories, and
tribal nations within its area of responsibility,
in addition to our neighbors, Canada and
Mexico. The Department of Homeland Secu-
rity (DHS) National Response Plan, published
in 2005, provides the structure and mecha-

By JAMES M. CASTLE
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nisms for national level policy and operational
coordination for domestic incident manage-
ment. While not a plan in the military sense,
it describes the structure and processes
comprising a national approach to domestic
incident management designed to integrate
efforts and resources. It assigns departmental
responsibilities for 15 emergency support
functions as coordinating, primary, or sup-
porting agencies. DOD is a supporting agency
to all 15 emergency support functions, and
USNORTHCOM has responsibility within
DOD for coordinating and controlling Title
10 forces, which are committed to Federal
support. The key principle in this environ-
ment is that DOD and USNORTHCOM are
almost always in support of another Federal
department or agency to provide defense
support of civil authorities.

The 2006 QDR defined eight road-
maps to guide DOD programs from 2008
to 2013. One that particularly impacts
USNORTHCOM’s interagency engagement
is the Building Partnership Capacity (BPC)
Roadmap, which places a high priority on
building security capabilities into our interna-
tional and domestic partners to mitigate the
likelihood of commitment of DOD resources
and capabilities to support them. Our prin-
cipal international BPC partner is Mexico,
whose capabilities to interdict transnational
threats before they reach our common border
constitute a vital national interest. Domesti-
cally, contributing to the response capacity

iers from Fort Lewis help National Interagency
Fire Cen_ter fight wildfires in Washington
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of DHS and the states directly mitigates the
impacts of manmade or natural disasters on
citizens at home.

What We Do

The commander’s JIACG constitutes
the vital heart of interagency coordination
for NORAD and USNORTHCOM. It is
comprised of representatives from 40-plus
agencies:

® DOD and others?

B contingency representatives for plan-
ning, exercises, and crises

® contacts throughout the national inter-
agency community

® military liaison officers from other com-
batant commands and subordinate joint task
forces and Service components.

The USNORTHCOM Interagency
Coordination Directorate provides the
“homeroom” for the JIACG and integrates
the coordination of the command’s staff with
the departments and agencies represented.’
The mission essential task of the JIACG is to
provide the commander and staff with the
national context, both governmental and
nongovernmental, of a given scenario so he
can apply the military resources and capabili-
ties at his disposal in the most appropriate
and effective manner. The JIACG performs
planning, operations, training and education,
and engagement activities to accomplish that
mission essential task.

Planning. All of the contingency plans
for NORAD and USNORTHCOM execution

of missions include an Annex V (Interagency),

which provides a single source reference for
the combatant command to request inter-
agency support or provide support to non-
DOD agencies; it also lays the groundwork for
coordinating with U.S. Government civilian
agencies, international civilian organiza-
tions, and nongovernmental organizations.
Understanding our partners’ capabilities,
limitations, availability, and authorities

that govern military and civilian activities

in the area of operations is accomplished
during the deliberate planning process. Our
agency representatives ensure that plans are
consistent and integrated with the plans,
processes, and priorities of other organiza-
tions, contributing to a synergy of national
effort. Furthermore, USNORTHCOM has
furnished planners to Federal and state
partners both to provide an understanding of
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the military planning process and to ensure
that expected military support is consistent
with DOD capabilities and processes. In
preparation for the 2006 hurricane season, for
example, USNORTHCOM planners assisted
the Federal Emergency Management Agency
(FEMA) Gulf Coast Recovery Office, as well
as state emergency managers in gulf coast
states, with plans for evacuation and search
and rescue operations.

A key effort begun in preparation for
the 2006 hurricane season was the develop-
ment of pre-scripted mission assignments
(PSMAs). Under the National Response Plan,
interdepartmental requests for resources and
capabilities require a formal request proce-
dure that details the “five Ws” of the support
needed, including estimated costs. Once
approved by the Secretary of Defense, these
requests become mission assignments from
the lead agency to the supporting agency.
The response to Hurricane Katrina revealed
that the back-and-forth communications (to
clearly define the requested capability) were
burdensome and time-consuming. During the
winter and spring of 2006, USNORTHCOM
collaborated with FEMA and the Joint Direc-

tor of Military Support (JDOMS) on the

Joint Staff to write 26 PSMAs for commonly
needed DOD assets based on FEMA'’s top pri-
orities. Some of these include command and
control nodes, aviation, logistics, and health
support assets. Although each request must
still be approved by the Secretary of Defense,
the resource information required has been
validated at every level to expedite the request
process. It also readily converts the approved
mission assignment into a DOD request for
forces for DOD resourcing.

Development of command plans typi-
cally involves establishment of interagency
working groups that convene as needed
to coordinate and integrate the plans with
those of our partners. Some, such as the Law
Enforcement Working Group and the State
Engagement Working Group, meet regularly
to review the status of development of mul-
tiple plans and update ongoing engagement
activities. Others, such as the Pandemic Influ-
enza or PSMA Working Groups, have been
focused on a specific plan or task.

Operations. Day-to-day, the tip of
the spear for interagency operations is
the interagency desk at the NORAD and

contributing to the response capacity of DHS and
the states directly mitigates the impacts of
manmade or natural disasters on citizens at home
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USNORTHCOM Command Center. This
desk monitors activities of the DHS National
Operations Center and those of Federal
partners in order to maintain situational
awareness of incidents that could have impli-
cations for NORAD and USNORTHCOM.
The desk has direct access to our three tiers of
interagency representatives in case additional
information is needed.

If an incident requires a crisis response,
the command can move quickly through
various tailored venues to a 24/7 adaptive
headquarters organization consisting of the
Command Center, Future Operations Center
(FOCQ), and Future Plans Center (FPC) sup-
ported by three operations support groups:
the Joint Support Group (JSG), Information
Support Group (ISG), and Interagency Coor-
dination Group (ICG). The ICG stands up in
a conference room, preconfigured with 24
workstations and secure video teleconference
capability. The Interagency Coordination
Directorate provides a DOD watch crew, and
representatives from departments and agen-
cies whose expertise is needed for that partic-
ular scenario fill the remaining workstations.

Additionally, we send interagency
coordination officers to the FOC and FPC
and receive a JSG officer. The ICG contributes
arunning estimate in the form of a JJACG
assessment, which is presented at least
daily to the commander and staff during
the command battle rhythm briefings. The

Space shuttle Endeavour
arrives at launch pad
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JIACG assessment identifies who is the
primary Federal agency, what the anticipated
implications for DOD support may be, and
what all of our interagency partners are con-
tributing for that particular reporting period.
It makes sense of the volumes of interagency
information flowing in from myriad sources
and provides the “So what?” to the com-
mander. During Hurricane Katrina, the ICG
operated around the clock for 6 weeks.

Training and Education. While existing
military programs train Servicemembers for
roles in traditional combatant commands,
they do not prepare them for the unique
requirements of homeland defense and civil
support missions in the USNORTHCOM area
of responsibility. Specific skills and knowledge
must be acquired, and that is usually accom-
plished after a Servicemember is assigned to
the command. Staff personnel require specific
technical expertise in areas such as agroter-
rorism; hurricane and earthquake response
operations; chemical, biological, radiological,
nuclear, and high yield explosives response
operations; law enforcement coordination;
and interagency information-sharing. To
meet these needs, USNORTHCOM leverages
both DOD and non-DOD training venues to
prepare personnel to deal with the challenges,
processes, terminology, and roles involved in
interagency coordination.

Using the command’s online Learning
Management System, personnel can enroll

NASA (George Shelton)

in specific online and resident interagency
courses (such as FEMA’s Emergency Manage-
ment Institute) to gain knowledge of existing
interagency programs, systems, and incident-
specific planning and operations. These
courses also provide an interagency perspec-
tive instead of a DOD perspective. Personnel
then enroll in the online Joint Knowledge
Development and Distribution Capability
courses. USNORTHCOM also presents a
combination online and resident course
focusing on defense support of civil authori-
ties. This course brings together an inter-
agency audience, ensuring that participants
gain a broader understanding of interagency
coordination.

Training must be tested to determine
readiness to execute operational missions,
and our conduct of and participation in
interagency exercises are key to that assess-
ment. We must create a realistic interagency
environment that replicates national level
agencies, regional Federal agencies, state and
local authorities, and the private sector at all

if an incident requires a crisis
response, the command
can move quickly through
various tailored venues to a
24/7 adaptive headquarters
organization

levels. In addition to the complexities of the
U.S. interagency environment, we strive to
replicate the international environment with
Canada and Mexico.

USNORTHCOM, in cooperation with
DHS, has been involved in developing the
National Exercise Program (NEP), which
provides guidance for the U.S. Government
to implement a cohesive exercise program. It
directs agency participation in National Level
Exercises (NLEs) and uses a tiered approach.
Tier 1 exercises require actual agency leader
and staff participation, including department
secretaries or their deputies and agency opera-
tions centers. Tier 2 exercises require multi-
agency contributions to a National Simulation
Cell, which replicates Federal agencies at both
the national and regional levels with agency
representatives who role-play for their organi-
zations. Both Tier 1 and 2 NLEs are intended
to focus on national level strategic issues.

Prior to formal NEP approval, DHS,
NORAD, and USNORTHCOM coordinated
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and conducted two Tier 2 exercises, Vigilant
Shield 07 (VS-07) and Ardent Sentry/North-
ern Edge 07 (AS/NE-07) under draft NEP
guidelines. Canada also participated in both
exercises. Vigilant Shield 08 and NLE 2-08
are the first two formal NLEs under the
approved program. Both USNORTHCOM’s
Canadian counterpart, Canada Command,
and Public Safety Canada intend to par-
ticipate in these two NLEs. As stakeholders
internalize the benefits of the National
Exercise Program, DHS, NORAD, and
USNORTHCOM will further refine plan-
ning and execution synchronization with its
agency partners.

Engagement. Engagement with
interagency mission partners is a core
requirement for USNORTHCOM in order
to integrate with them for a wide array
of contingency plans. The first years of
USNORTHCOM’s existence focused on
identifying critical partners in homeland
defense and homeland security and engag-
ing them to establish mutually beneficial
relationships and interoperability. The
establishment of the Department of Home-
land Security in 2003 was a watershed event,
giving a primary counterpart to DOD for
homeland security. We have previously
discussed the diverse representation from
Federal partners on the USNORTHCOM
staff, the direct result of these engagements.
In recent years, we have operationalized

U.S. Coastguardsman boards HMCS Preserver
during exercise Frontier Sentinel, designed to help
with U.S.-Canadian maritime interdiction
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these relationships with increased integra-
tion of operations, plans, and exercises.
While we continue to enhance these Federal
relationships, the breadth of response across
national and international agencies requires
the development of similar relationships
with states and the National Guard, private
sector, the science and technology commu-
nity, and Canada and Mexico.

States

In the homeland, local first respond-
ers and emergency medical professionals
will always be the first to arrive on the
disaster scene. They may be augmented
by nongovernmental organizations such
as the local Red Cross chapter, state agen-
cies, or, by the Governor’s direction, the
state’s National Guard. If Federal resources,
including DOD assets, are required, these
generally augment the local and state emer-
gency managers through a joint field office.
Since USNORTHCOM will coordinate
and control any Title 10 response, we must
understand the capabilities and require-
ments of our state mission partners.

We must build strong, mutually ben-
eficial, and trusting relationships with state
partners to facilitate collaborative planning,
ensure unity of effort in response, contribute
to a common operating picture, ensure
coordinated communication strategies, and
build partner capacity through advocacy.
The collaborative result is to prevent inci-
dents, save lives, protect infrastructure, and
promote resiliency.

Our state and National Guard engage-
ment program pursues active and mutually
beneficial relationships with the National
Guard Bureau; with Governors and their
homeland security advisors, emergency
managers, and adjutants general; and with
congressional delegations. We have made good
progress working with separate state players,
initially focusing on those with historic Federal
response requirements such as the gulf coast
hurricane states and Western wildfire states,
but we recognize that it will take time to build
relationships with all 54 states and territories.
We have also engaged with several important
umbrella associations, such as the National
Governors Association and the National Emer-
gency Management Association.

National Guard
Short of federalization, the National
Guard is our most important interagency

partner because of its key role in state response.
The first military personnel to respond to an
incident will almost always be National Guard
Soldiers and Airmen. USNORTHCOM’s
relationship with the National Guard is critical
to both homeland defense and civil support.
Partnership with the Guard will ensure these
organizations train as they fight—with unity
of purpose and effort. USNORTHCOM must
ensure Guard equities, capabilities, and sensi-
tivities are accurately included in all NORAD
and USNORTHCOM efforts and that Guards-
men assigned to the command are empowered
to present the unique Guard point of view at
every turn. A Senate caucus and the White
House Katrina report recently called for more
Guard representation at USNORTHCOM, a
point reiterated strongly by the Commission on
the Guard and Reserve.

Private Sector

The Interagency Coordination Director-
ate is also leading USNORTHCOM’s effort
to make strides in private sector awareness.
While the command is not chartered to deal
directly with the private sector writ large, the
command must work with its partners—par-
ticularly the DHS Office of Private Sector
Initiatives—to understand how private sector

the establishment of the
Department of Homeland
Security was a watershed
event, giving a primary
counterpart to DOD for
homeland security

plans and processes impact planning and
operations in the USNORTHCOM area of
responsibility. The private sector’s ability
to harness assets to apply to contingencies
is unsurpassed and is often preferable to
DOD action. To ensure unity of effort and
facilitate efficiency and responsiveness,
USNORTHCOM must understand how
potential DOD support to civil authorities
might dovetail with private sector plans. To
accomplish that, we have engaged umbrella
organizations such as the U.S. Chamber of
Commerce, Business Executives in National
Security, and others.

Science and Technology Community

Given the complexities of interoper-
ability and collaboration with our diverse
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interagency partners, science and technology
offer enabling solutions. USNORTHCOM
maintains an ongoing engagement with
several Federal agencies related to science and
technology initiatives, with the Department
of Energy National Laboratories and the
Department of Homeland Security Science
and Technology Office being two of the most
prominent. These collaborations seek to
develop or advance technological innovations
that have multiagency applications.

Two examples of recent technology
collaboration initiatives are tunnel detection
and hyperspectral sensors. In the first, an
interagency team consisting of NORAD and
USNORTHCOM’s Joint Task Force-North,
DHS’s Science and Technology Directorate,
Immigration and Customs Enforcement,
Customs and Border Protection, Army Corps
of Engineers, and the National Geospatial-
Intelligence Agency conducted baseline
assessments in high probability locations for
smuggler tunnels on the southwest border of
the United States. The concept of operations
called for using multiple scanning tech-
nologies to detect likely locations, fusing this
information with intelligence from local law
enforcement agencies, and then employing a
surface penetrating technology to probe likely
locations and insert systems to map the inte-
rior of the tunnels.

In another initiative, Joint Task
Force-North teamed with the Civil Air Patrol,
Army Strategic Command/Space and Missile
Defense Command, private industry, U.S.

Forest Service, and local law enforcement
agencies to conduct a test and evaluation of a
low cost, unclassified, airborne hyperspectral
sensor. This concept of operations called for
employing advanced analysis methods and
close collaboration with local law enforcement
agencies to improve the capabilities in support
of law enforcement.

Mexico and Canada

Emergencies, disasters, and secu-
rity have little respect for borders, so
USNORTHCOM must have strong rela-
tionships with neighboring countries
that share border responsibilities with
the United States, Canada, and Mexico.
USNORTHCOM continues to build on the
longstanding Canadian partnership that
produced NORAD almost 50 years ago and
is broadening into other binational land-
and maritime-based coordination to ensure
security for both the Canadian and U.S.
homelands. USNORTHCOM also promotes
expanded relationships with Mexico, both
in military and nonmilitary cooperation.
The shared desire to provide civil protection

USNORTHCOM must have
strong relationships with
neighboring countries that
share border responsibilities
with the United States,
Canada, and Mexico

U.S. and Mexican naval officers discuss flight operations
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during combined training off Pacific Coast of Mexico
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and emergency response along our border
with Mexico has allowed USNORTHCOM
to participate with FEMA and Mexico’s
counterpart, Direccién General de Proteccién
Civil y Emergencias (Proteccion Civil) and
several other Federal partners to enhance
cross-border coordination for emergency
response.

The United States enjoys a longstand-
ing Canadian-United States (CANUS)
relationship through NORAD, and the
CANUS Civil Assistance Plan (CAP) pro-
vides a thorough framework for mutual
assistance across our common border. But
this close relationship must be continu-
ously updated as we collaboratively face
new security threats. Several strategic and
operational initiatives are worth mention-
ing. First, Canada Command provides a
counterpart military command through
which NORAD and USNORTHCOM can
channel interagency coordination with
Canadian civil agencies. Secondly, NORAD
and USNORTHCOM have a full-time
liaison officer at Canada Command, who
has helped in getting information from
Canadian civil and emergency prepared-
ness agencies for inclusion in the NORAD
and USNORTHCOM interagency training
program. Additionally, some states and
provinces are engaging in cross-border
cooperation and incident planning, provid-
ing a foundation for Federal coordination by
both countries.

USNORTHCOM is partnering with a
number of Federal departments and agen-
cies to develop a common interagency and
intergovernmental approach to improve
emergency preparedness and response plan-
ning and capabilities along the border with
Mexico. An informal consortium has been
established that, along with USNORTHCOM,
includes representatives from FEMA, the U.S.
Agency for International Development, and
the U.S. Environmental Protection Agency.
Working with and through the U.S. Embassy
in Mexico, the consortium’s plan is to work
with appropriate Mexican government part-
ners, both military and civilian, to develop
a strategy for collaborating in emergency
preparedness and response planning across
our common border. The consortium has a
primary goal of reinforcing the core com-
petencies of the interagency community by
synchronizing competing projects, timelines,
and ownership both vertically and hori-
zontally. It will focus on national, regional,
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and state opportunities simultaneously with
the goal to expand single agency events
and make them multiagency efforts with
USNORTHCOM in support. This initiative is
on a fast track to produce an actionable inter-
agency and intergovernmental implementa-
tion plan with the goal of initiating mutually
supportive activities and exercises.

The cooperation and collaboration
that USNORTHCOM has achieved with its
interagency partners at home go a long way
toward accomplishing the objectives set out
in the QDR Building Partnership Capacity
Roadmap and pave the way for cooperative
interagency and intergovernmental activities
with our Mexican neighbors.

The Way Ahead

There is much more to do to integrate
NORAD and USNORTHCOM with our
interagency partners at home and with
our neighbors. The goal is a more seamless
environment in which there are no barriers
to the free flow of information needed to
protect the Nation and its citizens. We must
move beyond mere communication, which
is the exchange of information between two
entities, and coordination, which synchro-
nizes the plans and operations of separate
entities. Our goal is a truly collaborative
environment in which agencies develop and
execute plans and operations, and processes
and cultures become fused. Unity of effort
then flows from a synthesis of operating
concepts. Three key efforts define our
immediate lines of operations toward that
goal: information-sharing, advocacy and
building partnership capacity, and organiza-
tional integration.

Information-sharing. The objective of
information-sharing is a common operating
picture in which all interagency partners
share an understanding of a scenario. All
partners must have access to the same facts
and assumptions as they analyze emerging
missions and a complete understanding of
each other’s operating concepts in execution.
There are technological, organizational, and
cultural challenges to achieving such an
environment.

Advocacy/Building Partnership Capacity.
The cooperation and collaboration achieved
with our interagency partners at home pave
the way for cooperative interagency and inter-
governmental activities with neighbors. While
much work is still needed, the successes to
date and the plans on the table can only create

stronger bonds among Canada, Mexico, and
the United States.

Organizational Integration. The
culture of inclusion in development at
USNORTHCOM headquarters must be insti-
tutionalized in its subordinate and component
organizations. For example, the command’s
Army component headquarters is charged
with conducting homeland defense and civil
support, which includes regional defense
coordination elements stationed within each
of FEMA’s 10 regional headquarters. Develop-
ing this new construct gives USNORTHCOM
a historic opportunity to build domestic
regional defense, security, and emergency
relationships.

Through an inclusive, collab-
orative, mutually supportive culture,
U.S. Northern Command can be the missing
link that truly facilitates full-spectrum plan-
ning and response. Ultimately, only personal
relationships and experience will allow these
essential relationships to grow into a power-
ful force that will serve a deserving and
demanding American public. JFQ

NOTES

! Paul D. Wolfowitz, memorandum for the
Assistant to the President and Deputy National
Security Advisor, Subject: Joint Interagency Coor-
dination Groups (JIACG) Assessment, August 19,
2003.

2 Current DHS representatives include a senior
DHS advisor and representatives from the Federal
Emergency Management Agency, Transportation
Security Administration, Customs and Border Pro-
tection, and the Coast Guard. Other agencies repre-
sented include Department of State, Federal Bureau
of Investigation, Central Intelligence Agency,
National Security Agency, Office of the Director of
National Intelligence, Army Corps of Engineers,
Geological Survey, Public Health Service, and
others. Only three of them are paid for by DOD, an
indication of the mutual value that these agencies
derive from USNORTHCOM representation.

* The Interagency Coordination Directorate
is currently authorized 6 joint, multicomponent
military positions and 13 DOD civilians, plus 16
contractors. It is organized into four divisions:
Operations and Training, Preparedness and Plans,
Law Enforcement and Security, and Concepts and
Technologies, plus a Domestic Initiatives Branch
that works special topics for the director.
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n January 2007, the Department of
Defense (DOD) released its new infor-
mation-sharing strategy, paving the

way for ongoing innovation in efforts

to promote and bolster information-sharing.!
Awareness of the urgency of the information-
sharing imperative has largely arisen from
shortcomings made apparent by domestic
incidents. Fittingly, the unique missions and
areas of responsibility of the North American
Aerospace Defense Command (NORAD) and
U.S. Northern Command (USNORTHCOM)
have created an exceptional testing ground for
innovations on the information-sharing front.
Specifically, the binational nature of NORAD,
the combined headquarters of the two com-
mands, and the defense support of civil
authorities (DSCA)? role of USNORTHCOM
create situations in which information-sharing
is inherently vital to mission success.

NORAD and USNORTHCOM have
approached the information-sharing chal-
lenge through aggressive communications,
coordination, and engagement strategies that
< exist within and across the joint, multina-

“‘" Sy
Gen Renuart observes airborne.communicationssgapabilities ] i i -
S R Ak LV AL A MO AN SN articulates the imperatives within NORAD
agencies, and local law enforcement agencies and USNORTHCOM strategies, goals, and

USNORTHCOM (Gail Braymen) objectives; places these imperatives within a

tional, and interagency domains. This article

conceptualization of information-sharing as
an integral component of force transformation
and network-centric warfare; and discusses the

c “a" work of the NORAD and USNORTHCOM
Public Affairs, Interagency Coordination (IC),
Shm s.‘m‘m and Theater Security Cooperation (TSC) divi-
sions in promoting information-sharing within
and between the commands and with external
wareness .-

A critical look at these initiatives should
unearth ongoing lessons that will provide a

fertile layer of knowledge upon which to base
similar efforts throughout the other geographic

By STEWART SWAN

U.S. Air Force fighié'r'enforces flight restriction zones
over Cape Canaveral for NASA space shuttle launch
NORAD

Stewart Swan supports the U.S. Northern Command Plans, Policy, and Strategy Directorate (J5)/Theater
Security Cooperation as part of the Homeland Security and Defense Consortium Internship Program.
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and functional combatant commands, DOD,
and the broader defense and security commu-
nity. Ultimately, this serves as a direct contribu-
tion to one of the eight objectives laid out in the
National Security Strategy of the United States: to
transform America’s national security institu-
tions to meet the challenges and opportunities of
the 21+ century.

Multidimensional Challenge

Both the 9/11 Commission Report and
the Weapons of Mass Destruction Commis-
sion Report® have emphasized the need for
information-sharing and specifically intel-
ligence-sharing. Much effort has been directed
at reorganization within the Intelligence Com-
munity, spurred by the Intelligence Reform
and Terrorism Prevention Act of 2004* and
Executive Order 13388 (Further Strengthen-
ing the Sharing of Terrorism Information to
Protect Americans).” Within DOD, much
of the emphasis has been on technologi-
cal capabilities of networks and the Global
Information Grid, while less consideration has
been given to how organizational approaches
to communication, coordination, and engage-
ment may facilitate information-sharing. In
short, great strides have been made toward
access to information, but less has been done
to ensure actual collaboration.

2l

In December 2006, NORAD and
USNORTHCOM issued a shared strategic
guidance document to ensure unity of effort
within and between them. The nature of
this strategy sets a precedent for informa-
tion-sharing that is heralded throughout
the goals and objectives laid out for the two
commands. The concept of teamwork is laced
throughout the document and is prominently
stated in the goal of NORAD to “be a model
for international cooperation” and the goal
of USNORTHCOM to “improve unity of
effort with our interagency and international
partners” NORAD, in fact, is a binational
command with combined/joint U.S. and
Canadian forces components. The commander,
General Victor Renuart, USAF, also com-
mands USNORTHCOM and oversees a largely
combined headquarters staff, which further
necessitates international cooperation as Cana-
dian NORAD staff work alongside American
NORAD and USNORTHCOM staff. Addition-
ally, the Homeland Defense and DSCA roles

strides have been made
toward access to information,
but less has been done to
ensure actual collaboration
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Secretary of Transportation Mary E. Peters tours site of 1-35 bridge collapse

over Mississippi River with defense coordinating officer
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of U.S. Northern Command necessitate strong
coordination with a proliferation of civilian
partners in a domestic arena that has tradition-
ally been isolated from military responsibilities.
The imperative to share information at
NORAD and USNORTHCOM fits squarely
within the broader goals of force transforma-
tion and network-centric warfare. The four
major tenets of network-centric warfare as elu-
cidated by the Department of Defense are the
following: a robustly networked force improves
information-sharing; information-sharing
improves the quality of information and shared
situational awareness; shared situational aware-
ness enables collaboration and self-synchroni-
zation and enhances sustainability and speed of
command; and these, in turn, increase mission
effectiveness. These tenets address efforts taken
across all dimensions of the information envi-
ronment conceived as a continuum ranging
from physical to informational to cognitive.®
DOD efforts aimed at improving the
Global Information Grid address the first tenet
primarily within the physical terminus of the
information environment, but additional atten-
tion is needed for enhancing the continuum
from information access to collaboration. At
NORAD and USNORTHCOM, this begins
with outreach efforts aimed at the public and
civilian stakeholders both within the domestic
environment and abroad. This lays the founda-
tion on which formal information-sharing
relationships and collaborative processes can be
erected with civilian and military stakeholders.
The objective of all these efforts is to
achieve shared situational awareness as indi-
cated in the tenets of network-centric warfare
and information superiority.” The Joint Opera-
tions Concepts document states, “The power
of superiority in the information domain
mandates that the United States fight for it as
a first priority even before hostilities begin.™
This means taking steps to enhance informa-
tion-sharing across all dimensions, culminat-
ing in shared situational awareness within the
cognitive component of this conceptualization
of information.

Communication as Force Multiplier

The first step on the path to shared situ-
ational awareness is public communication,
which lays the groundwork for building spe-
cific working relationships with collaborative
partners. The delicate nature of civil-military
interaction necessitates a different approach
than that taken by geographic combatant com-
mands whose areas of responsibility encompass
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multiple foreign nations and limited oppor-
tunity for interaction with the U.S. citizenry.
The constraints of operating on domestic soil
amidst American citizens, as well as the chal-
lenges of cooperation with international allies
with whom we enjoy longstanding “special
relationships,” necessitate a robust approach to
public affairs to get the message out. Myriad
civilian stakeholders must be informed of the
NORAD and USNORTHCOM missions so
that relationships can be established and the
process of information-sharing initiated, culti-
vated, and continually improved.

At the core of this mission is the respon-
sibility to implement DOD Principles of Public
Information, which maintain that information
shall be made “fully and readily available” and
cite the need for planning and coordination
in order to “expedite the flow of information
to the public”® Furthermore, doctrine dictates
that the duty to inform includes the responsi-
bilities to tell the truth, provide timely informa-
tion, practice security at the source, provide
consistent information at all levels, and tell the
DOD story. While upholding these doctrinal
principles, public communication at NORAD
and USNORTHCOM aims at building and
maintaining relationships with key audiences
throughout the area of responsibility. These
target audiences include the American public,
the international public and stakeholders,
internal audiences, and adversary forces.

The North American media environment
is likely the most intense in the world, requiring
an aggressive public communication strategy.
Assertive communications are necessary to
transmit the NORAD and USNORTHCOM
message over the din of competing messages,
and there are a number of challenges confront-
ing such a strategy. At the forefront is the need
to tailor the message in innovative ways to facil-
itate communication across a large and diverse
audience. There must be a varied array of
products in order to communicate across differ-
ent media. Initiatives within the NORAD and
USNORTHCOM Public Affairs Department
to address the realities of a constantly evolving
media environment include a Web site that
is updated daily, weekly podcasts on current
issues ranging from hurricanes to pandemic
influenza to home safety and preparedness, and
an emphasis on the need for communication
in other languages, especially to reach the vast
number of U.S. and Mexican stakeholders for
whom Spanish is the primary language.

The dynamic nature of the information
battlespace highlights the importance of con-
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stant evaluation and reinforcement, and the
NORAD and USNORTHCOM public affairs
program uses a variety of technologies to
measure the prevalence and saturation of the
commands’ message. This enables measure-
ment of the success of dissemination efforts.
An important component of this process is

to identify strengths on which to build, one
being the credibility that comes from the U.S.
military. For decades, the military has resided
at the top of rankings on public confidence
in leadership and institutions; while the Iraq
war has taken its toll on recent rankings, polls
show that credibility remains a dominant
strength of the military."

Similarly, it is important to identify
the issues at the forefront of public opinion
and determine means to connect the
message to those issues. Since the standup
of USNORTHCOM, terrorism has been
a top issue, providing an opportunity to
capitalize on the salience of the NORAD and
USNORTHCOM mission as it relates to defend-
ing the homeland. An example occurred during
the North Korean missile tests of 2006, during
which the Public Affairs Department coordi-
nated with the State Department to provide
commentary to news coverage of the event. This
enabled USNORTHCOM to simultaneously
get name recognition, remind audiences of its
mission, and reassure them of its vigilance.

The commands also conduct an aggres-
sive face-to-face outreach strategy that involves
appearances where representatives can shake
hands and exchange business cards to facilitate
relationships. The strategic outreach compo-
nent of the Public Affairs Division conducts a
traveling display program where representa-
tives are sent to numerous trade conferences,
such as those held by the International Associa-
tion of Emergency Managers and the National
Sheriffs’ Association. This component is also
responsible for coordinating the hundreds of
internal and external speaking engagements
conducted by staff members of the commands.
The aim is to ensure that the entire body
speaks with one voice and includes key mes-
sages in all interaction with the public. In 2006,
for example, over 300 speaking engagements
were conducted throughout 30 states and 7
countries, resulting in direct communication
with approximately 53,000 people.

The importance of these engagements
rests in the relationship-building opportuni-
ties created with key stakeholders.! These
outreach programs are often followed up with
a newsletter disseminated to key stakehold-
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ers to keep them abreast of the NORAD and
USNORTHCOM mission, capabilities, and
opportunities for collaboration, laying the
groundwork for the efforts of the Interagency
Coordination Directorate.

Horizontal Engagement

The enabling efforts of public affairs facil-
itate and reinforce the efforts of the IC Direc-
torate at NORAD and USNORTHCOM. Never
before has a geographic combatant command
been charged with coordinating its activities
with such a diverse array of civilian agencies.
The necessity of horizontal engagement with
key stakeholders, each with its own mission,
responsibilities, and organizational culture,
presents difficulties to the traditionally hierar-
chical U.S. military. Nevertheless, the impera-
tive to confront this challenge is addressed in
the National Defense Strategy, which identifies
the need to increase the capabilities of our
international and domestic partners."”? The
efforts within NORAD and USNORTHCOM
are symptomatic of a growing external reality
as we are increasingly finding the dissolution
of hierarchical relationships and the emergence
of collaborative and horizontal relationships in
their stead. The overarching imperative of IC is
to facilitate these horizontal relationships and

Operators watch skies over North /America from 21
Aerospace Control and Warning Squadron Operations
Center at Canadian Forces Base North Bay
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information-sharing among and between DOD
and myriad Federal, state, and local agencies.
These relationships can then be called on to
mount a coordinated response to threats.

At the core of the IC role is the provision of
an interagency context to combatant command
decisions as well as giving the same context to
NORAD and USNORTHCOM staff and the
corresponding DOD perspective to external
agencies. One way this is done is through the
biweekly Joint Interagency Coordination Group
(JTACG) meetings, which are based on current
issues (fire season, intelligence, hurricanes) and
in which agency representatives along with
NORAD and USNORTHCOM participants
meet to exchange information and open lines of
communication. Additionally, the IC Directorate
operates a battle cell that runs 24/7 during exer-
cises and contingencies and includes interagency
representatives and military liaison officers.
Another important role of IC is to anticipate
requests for NORAD and USNORTHCOM
assistance through the National Response Plan
framework."” This involves capabilities-based
assessment in order to determine what assets are
available, which will likely be needed, and how
the gap can be filled.

Crucially, the IC Directorate is larger
than similar efforts under way at other

by housing representatives, the

commands learn the constraints

that their interagency partners
operate under

combatant commands and houses around 60
agency representatives. This physical proxim-
ity to interagency mission partners facilitates
relationship-building and promotes trust and
increased situational awareness. One sign

of the success of IC efforts is the value that
partner agencies place on these relationships,
as shown by the fact that many agencies are
using their own funds to send representa-
tives to NORAD and USNORTHCOM. They
recognize the increased information-sharing
and situational awareness that arise from
access to the vast resources available to DOD.
Closely related is the potential for advocacy
on the part of NORAD and USNORTHCOM
on behalf of its smaller mission partners. By
housing representatives, the commands learn
the constraints that their interagency partners
operate under (especially budgetary) and can
bring to bear their greater resources to ensure
that partners are adequately equipped for
mission success. In the event of a contingency,
these mission partners will arrive at the scene
first, and the DSCA role of USNORTHCOM
will be greatly facilitated if networks and rela-
tionships already exist from the lowliest first
responder up to the Secretary of Defense.

Engaging Allies

A final piece to information-sharing
is military-to-military engagement. Security
cooperation in North America is characterized
by the central role of the U.S. effort to establish
domestic security from transnational terror-
ism. Due to the importance of the United
States in defining new security requirements,

" 1
]
Mexican Ministry of Health, Canadian
Department of Foreign Affairs, and
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s representatives at Tri-National Pandemic
Influenza Conference hosted by USNORTHCOM
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a central theme of future North American
military engagement is that it will be instigated
either because of heightened U.S. security
concerns or in response to these concerns by
Canada or Mexico. The underlying challenge
is to engage the three nations in such a way
that Canadian and Mexican responses comple-
ment U.S. concerns.

Canadian security cooperation is long-
standing and robust, as witnessed by the bina-
tional nature of NORAD, while Mexican coop-
eration is proceeding slowly but steadily (albeit
from an almost nonexistent base). At the core
of the National Security Strategy is an emphasis
on strengthening alliances, and the core of the
strategy for the Western Hemisphere “begins
with deepening key relationships with Canada
and Mexico, a foundation of shared values
and cooperative policies that can be extended
throughout the region”**

Although implementation remains
uneven, post-9/11 policy in the United States
markedly prioritizes securing U.S. borders
and controlling illegal immigration. The most
important demonstration of this policy shift is
the reorganization of the relevant Federal agen-
cies—U.S. Customs and Border Protection,
Immigration and Customs Enforcement, and
Citizenship and Immigration Services—into
the Department of Homeland Security. Agen-
cies with important supporting roles, such
as the Coast Guard and the Transportation
Security Administration, are also housed in
Homeland Security. In addition to the Home-
land Security Act of 2002 initiating this reor-
ganization, the USA PATRIOT Act of 2001,
Enhanced Border Security Act, and Visa Entry
Reform Act of 2002 further underlined the
primacy of security for U.S. policy.

With regard to Mexico, the U.S. priori-
tization of border security has repoliticized
the longstanding issue of illegal immigration.
Since 9/11, it has become increasingly clear
that this matter can no longer be ignored.
Pressure has emerged on both sides to reach a
long-term policy consensus. Mexican agencies
continue to cooperate with the United States
on issues related to drug control and narcotics
trafficking, but many Mexican policymakers
passively support the flow of migration to the
United States, which has the dual benefit of
easing domestic unemployment and creating a
multibillion dollar flow of remittances back to
Mexico. The Mexican neglect of its northern
border is contrasted by the strong security
on its southern border, where it deports over
100,000 illegal aliens annually."®
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These trends seemingly work against
efforts to improve security cooperation in the
post-9/11 world, but they have been countered
by continued negotiation toward increased
economic integration, building on the North
American Free Trade Agreement. These nego-
tiations serve as a potential vehicle for improv-
ing security cooperation.

Indeed, the Security and Prosperity Part-
nership (SPP) of 2004 aims to couple coopera-
tion on security and economic issues. This is a
logical approach because progress toward eco-
nomic integration will be greatly hindered by
disjointed security policies. It is also pragmatic
because economic integration has widespread
political support in all three countries, and the
bundling of security with the economy helps
move the issue forward.

The TSC division of the Policy and Plans
Directorate at NORAD and USNORTHCOM
is charged with engaging Canadian and
Mexican military counterparts and applying
the engagement strategy arising from executive
level guidance and trilateral initiatives such as
the SPP. This engagement involves developing
relationships with military counterparts in
the Mexican army (Secretaria de La Defensa
Nacional, or SEDENA) and navy (Secretaria de
Marina, or SEMAR). Accomplishments on this
front include the housing of a SEMAR liaison
officer within the Policy and Plans Director-
ate on-site at NORAD and USNORTHCOM
headquarters and the July 2007 Senior Execu-
tive Dialogue sponsored by the Center for
Hemispheric Defense Studies at the National
Defense University in cooperation with the
TSC division, in which Mexican congressmen,
general officers, flag officers, and senior civilian
agency representatives held informal discus-
sions with the NORAD and USNORTHCOM
commander and directors.

In concert with relationship-building is
the aim to develop partner capacity through
foreign military sales, foreign military finance,
and bilateral training and exercises. Again,
cooperation with Canada is superb and
longstanding, but collaboration with Mexico
is impeded by a lack of formal agreements
and technological interoperability, which are
themselves impeded by the sanctions placed on
Mexico under the American Service-Members’
Protection Act (ASPA).!® The act allows for
sanctions cutting foreign military aid to nations
that do not sign a bilateral immunity agreement
protecting U.S. Servicemembers from prosecu-
tion by the International Criminal Court in The
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Hague. A central role of the TSC division is to
advocate for the removal of these impediments.
The imperative of border control neces-
sitates combined training but requires formal
agreements that are not yet in place, so thus far
SEMAR and SEDENA have only sent observers
to USNORTHCOM exercises. Until the ASPA
sanctions are lifted, only counterdrug military
assistance can be provided to Mexico, so much
empbhasis is placed on supporting and formal-
izing counterdrug efforts initiated through
the USNORTHCOM Joint Task Force-North,
which provides DOD resources to law enforce-
ment agencies to support counterdrug activities
and address transnational threats, support inter-
agency synchronization, and promote intel-
ligence and information-sharing. A subset of
these activities is directed at TSC with Mexico
and Canada. Ultimately, these efforts may cul-
minate in a level of Mexican engagement that
follows in the footsteps of the unprecedented
cooperation that exists with Canada.

Throughout these efforts, certain
themes of success arise that can be taken away
and applied to similar efforts throughout
the defense and security community. These
include the need to avoid being reactive and
instead aggressively seek out partnerships and
collaboration, the importance of proximity
and interaction to build trust and shared situ-
ational awareness, and the need to formalize
security cooperation at the bilateral level to
facilitate the flow of information and coopera-
tion with external partners.

While setbacks abound, the experience
of the North American Aerospace Defense
Command and U.S. Northern Command shows
that threats to the homeland do not respect
borders between nations, agencies, or publics,
and the way to counter these threats is by devel-
oping an adaptive ability to cooperate through
common effort and understanding. JFQ
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Above: U.S. Coast Guard uses high-speed law
enforcement boat to combat flow of narcotics
through Gulf of Mexico to United States
Below: Border Protection agents train in urban
environment
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U.S. Coast Guard (Adam Eggers)

ith all eyes on the Iraq war and terrorist cells in the Middle East, terror-

ist activities in Mexico have received little attention from the American
public or media.! Yet narcoterrorist activities in Mexico pose a danger to
hemispheric security. In order to counter these activities and win the war on

terror, the United States must strengthen relations and cooperation with its southern neighbor.
Mexico is more than just a gateway for drugs, however. It also serves as an entry to South
America for ideas, business, and political support. It is our second-largest trading partner and
third-largest source of imported petroleum. Strong U.S.-Mexico relations are thus essential from
not only a geopolitical standpoint but also economically and socially. The 1,980 miles of shared
border make it imperative that the two countries work together to solve their common problems.

Assessing the Threat

Terrorist organizations are increasingly using drug trafficking as a means to fund opera-
tions. For example, in Afghanistan, the Taliban taxed poppy farmers to fund its government.
For years the Revolutionary Armed Forces of Colombia (Fuerzas Armadas Revolucionarias de
Colombia, or FARC) and other terrorist organizations in South America taxed drug farmers to
fund operations and resistance movements. More recently, these groups have delved into the
business of transporting these drugs because it is often more lucrative than any other means to

raise funds.

v Download as computer wallpaper at ndupress.ndu.edu

By AMANDA M. LEU

U.S. Customs and Border Protection (James Tourtellotte)
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The major illicit drug suppliers to the
United States are in Latin America, especially
Colombia, and they use Mexico as a channel
to funnel drugs north. The border between
the United States and Mexico has always
been vulnerable to drug, human, and arms
trafficking, so it provides the perfect place to
operate a front business for terrorist funding
and to gain access to the United States. More-
over, terrorist organizations do not necessarily
need to collaborate with drug traffickers to
take advantage of the lawlessness and instabil-
ity created by warring drug cartels. One U.S.
Drug Enforcement Administration official
stated, “What we know for sure is that persons
associated with terrorist groups have discov-
ered what cartels have known all along: the
border is the back door into the U.S.>

Of the illicit drugs entering the United
States, 80 to 90 percent are trafficked through
Mexico.? The high volume of drugs trans-
ported has caused a spike of drug use in
Mexico, prompting the government there to
crack down on traffickers. The problem in
Mexico is really threefold: the United States
has done little over the past years to support
counterdrug operations there; Plan Colombia
has created a balloon effect in narcotics pro-
duction, forcing drug cartels to relocate from
Colombia to other South American countries;
and the competition between cartels in
Mexico and other countries has increased
violence and corruption to an almost war-like
level. Many Mexican authorities and institu-
tions are at a breaking point. People’s lives
are in danger and they do not know whom to
trust. Moreover, the cartels are better funded
than many government agencies.

Mexico has been profoundly affected
by drug trafficking. Levels of violence, cor-
ruption, and internal drug abuse rose in
2006. Mexican drug trafficking organizations
(DTOs) control domestic drug production
and trafficking, as well as the laundering of
drug proceeds. These DTOs have set up such
an extensive network and infrastructure
within some regions of Mexico that they have
undermined and intimidated law enforce-
ment and public officials. According to open
news sources in Mexico, the drug cartels,
particularly the Gulf cartel, are engaged in an
intimidation campaign against law enforce-
ment and local officials. During a recent

military operation, Sonora II, it was found
that the “police and authorities are shelter-
ing organized crime groups . . . for whatever
reason the drugs and weapons were never
detected due to ‘strange’ reasons.™

What is more disconcerting is that in
light of the growing violence in Mexico, it
was publicly learned that “Islamic extrem-
ists embedded in the United States—posing
as Hispanic nationals—are partnering with
violent Mexican drug gangs to finance terror
networks in the Middle East.” Extremists
could plausibly exploit vulnerabilities along
the border for operations other than funding
purposes.

of the illicit drugs entering the
United States, 80 to 90 percent
are trafficked through Mexico

Terrorism and Drug Traffickers
Growing anti-Americanism (that is,
anti-U.S. Government sentiments) in Latin
America over the last decade has lent itself to
progressively left-leaning and radical ideol-
ogy. In the past, figureheads such as Fidel
Castro encouraged illicit drug trafficking to
the United States as a means to weaken the
American population. Today, the threat comes
from foreign travelers originating abroad and
coming to Latin America to use Mexico as a
port of entry into the United States. In 2006,
Mexico detained 182,715 illegal migrants,
most from Central and Latin America.® The
tri-border region (Argentina, Brazil, and
Paraguay) has been nicknamed the “Muslim
Triangle meeting zone.” South America has
always had problems with radical groups
and extremists using drug money to fund
operations against established governments,
but because these groups never targeted
the United States directly, they were not a
major concern. In the past, Washington has
observed particularly violent groups such as
FARC, National Liberation Army (Ejército de
Liberacién Nacional, or ELN), and the Com-
munist Party of Peru (Partido Comunista del
Peri1)/Shining Path (Sendero Luminoso, or SL),
but the U.S. public perception has always been
that drugs are a personal problem and not an
impending danger to homeland security.”

Amanda M. Leu supports the U.S. Northern Command Plans, Policy, and Strategy Directorate (J5)/Theater
Security Cooperation as part of the Homeland Security and Defense Consortium Internship Program.
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To say that there is a direct and unques-
tionable link between DTOs and radical/
terrorist groups within Mexico is neither
accurate nor reflective of the status quo. These
groups operate under different leadership
and usually their end goals are not the same;
however, they do carry out many of the same
functions through organized crime. Both
terrorists and drug organizations raise money
through illegal means; use front organizations
to store, transfer, and distribute money; and
use that money to fund more illegal activities.
Because both groups use similar methods, it
only makes sense that they would find a way
to collaborate. Usually, neither group has any
moral objections to the other’s objectives, and
one can imagine that the terrorist message
could strike a chord with Mexican and Latin
American publics who are disenchanted with
the United States.

Because these two groups regularly
operate in many of the same ways, they can
also be tracked in many of the same ways.
Short of well-established and operational
human intelligence capabilities, the best way
to track these illicit activities is to follow the
money.

Looking at past trends, drug cartels have
routinely collaborated with terrorist organiza-
tions. Mark Steinitz of the Center for Strategic
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ICE agents repatriate former Mexican police
officer wanted in Mexico in connection with drug-
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and International Studies outlined the history
of competition and collaboration. Accord-
ing to Steinitz, Colombian drug trafficker
Jaime Guillot-Lara delivered arms to a Cuban
client (Movimiento 19 de Abril, or M-19) in
exchange for Cuban protection of his drug
shipments in 1981. Jamaican authorities
seized a vessel containing 10 tons of weapons
for FARC in 1988. It was later learned that
the whole organization was underwritten by
Colombian cocaine dealers. In 2000, another

tion for the lucrative profits to be gained from
old and new DTOs.

Sendero Luminoso is a terrorist orga-
nization thought to have been disbanded
after its leader was arrested in 1999, yet the
group has recently reemerged due in part to
the fresh drug money from cartels in Peru.
By providing protection to coca growers and
traffickers, SL members have received enough
cash, supplies, and connections to rekindle
the dying organization.’

the Mexican perspective is that Washington should take
responsibility for the effects of the country’s
appetite for illicit drugs

investigation found that FARC’s 16" Front
netted close to $15 million in a 2-year period.
In 2002, the U.S. Justice Department indicted
three FARC members for selling cocaine to
traffickers in return for cash, weapons, and
other equipment.?

Colombia, with the help of the United
States, has been able to disband some drug
cartels through operations such as Plan
Colombia. Cartels found it hard to operate
in Colombia, so they relocated in order to
continue meeting demands. Peru seem-
ingly became a popular new home for many
cartels, as evidenced by the increasing vio-
lence and carnage throughout the country.
The cartels then faced long-time Mexican
traffickers in the region with whom they had
to compete. In Peru, many of the income
substitution programs had dissuaded farmers
from growing illegal crops. As the Colombian
government eradicated many coca farms,
farmers in Peru turned back to coca produc-

agents conducting in\fesﬁg_efﬁo‘n ‘on riverbank
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Border Protection marine units provide security for

Drug and terrorist connections can
also be traced back to political leaders and
authorities. One public example of linkages
between leftist organizations and terror-
ism is the Sao Paulo Forum (Foro de Sdo
Paulo, or FSP). In its earlier days, members
included FARC and the ELN. The presence
of these groups at forum meetings brought
negative media coverage, and FARC and
ELN were recently asked to no longer attend.
Whether or not these groups still send unof-
ficial representatives is unknown, though
suspicions abound; but recent meetings of
the forum have connected radical political

groups with members of drug cartels, terrorist
organizations, and well-known arms dealers.
Officially, FSP rhetoric discourages acts of
aggression. However, because of the radical
beliefs of some members, in addition to the
close proximity the meetings bring them into,
the forum enables groups that might not oth-
erwise collaborate to discuss common beliefs
and goals. By bringing a variety of politically
oriented people together to talk about the
“evils” of capitalism and U.S. policies, it is
likely that some individuals collaborate on
more actionable ways to reach shared goals.
The combination of drug traffickers, radical
groups, and anti-American ideology is a dis-
turbing thought indeed.

Mexican Perspective vs. Washington
Consensus

For either the United States or Mexico
to dismantle DTOs and cut off terrorist
funding, both countries need to learn to work
cooperatively. Historically, the countries have
had a strained relationship at best. Mexican
authorities are still distrustful of the United
States and its military because of what they
perceive as empty promises, one-sided agree-
ments, and historical wounds that date to the
Mexican-American War of 1846-1848.° In an
age of transnational criminal networks and

terrorist organizations, there is no better time
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for the United States and Mexico to heal old
wounds and step forward.

If we consider that the war on drugs is
helping to take down those same criminal
networks associated with drug trafficking,
then a simple look at the facts proves Mexico
is doing its part and much more. The Mexican
army focuses on three missions: repelling
external aggression, providing internal secu-
rity, and defending against natural disasters."
Of these missions, counterdrug operations
and counterterrorist operations are one and
the same, falling under the second mission of
protecting the internal security of the country.
Therefore, training and equipment for coun-
terdrug operations also work as counterter-
rorist training and equipment. Many congres-
sional leaders would say that the war on drugs
does not take priority over the war on terror,
but in Mexico there can be little separation
between them.

Every month, nearly 40 Mexican mili-
tary and federal personnel sacrifice their lives
for the war on drugs.”? Mexico is struggling
to contain a war among the major cartels that
had cost more than 1,500 lives as of August
2007, and over 2,000 during 2006."* For the
Mexican people, the war on drugs is a daily
reality in which disappearances, kidnappings,
and executions are common occurrences.
Since last year, the number of executions
and homicides has increased as much as 40
percent in some regions, and in the Mexican
state of Guerrero, drug-related deaths rose
from 292 to 382."

Since his popular election to the presi-
dency in 2004, Felipe Calderén has earnestly
called on the United States to be more active
in antidrug actions. The Mexican perspective
is that Washington should take responsibility
for the effects of the country’s appetite for
illicit drugs. On the other hand, Mexican con-
gressmen do not want to appear too eager to
work with the United States in case it should
cause a public opinion backlash.

Mexico was long considered a Third
World country, but much has changed.
Within the last decade, a growing middle
class has begun demanding that the govern-
ment find ways to provide them with a basic
level of security and stability. That has been
a hard order to fill for Calderén because
of the violence between drug cartels and
organized crime. Limited funds and other
restrictions have kept Mexico from obtaining
critical intelligence collection equipment and
the resources needed to track questionable
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activities. Essentially, Mexico is saying that it
cannot fix what it does not know is broken.

From the American perspective, many
regional experts are concerned that weapons
of mass destruction (WMD) will find their
way across the U.S.-Mexico border because
the Mexican military does not have the
resources or training to detect these materi-
als. The United States has been working with
the Mexican government to equip all of their
major ports and U.S.-Mexico points of entry
with WMD detection capabilities. Regional
experts also believe there is a strong disincen-
tive for Mexican traffickers to help terrorists
for fear of U.S. retribution. Still others believe
that the United States will not act until after
an incident or attack has occurred that is
directly linked to Mexico.

To combat the drug cartels, Mexico
has deployed large numbers of troops to
strategic regions. President Vicente Fox first
started using the military to assist local law
enforcement with minor conflicts, but it was
not until President Calderén came to office
that the military was extensively engaged to
hunt down and exterminate DTOs. Over the
summer of 2007, Mexico saw an increase in
the number of soldiers deployed to help law
enforcement fight drug cartels and another
increase following the Petréleos Mexica-
nos® gas line attack. Additionally, President
Calderon’s crackdown on corruption seems
to be a large contributor to the continued
deployments. As more local law enforcement

officials are charged with fraud, waste, and
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abuse of power, military deployments are
needed to replace those indicted.*®

Countering Drugs to Counter
Terrorism

The creation of U.S. Northern
Command (USNORTHCOM) in 2002 was
essentially to protect the American homeland,
but within its area of operation, the command
is also responsible for establishing good
relations with its Mexican counterparts. Hur-
ricane Katrina was the first time the Mexican
military provided civilian support within U.S.
borders. The collaborative efforts between
U.S. and Mexican troops following Hurricane

any training the Mexican
military receives to track drug
money and criminal networks
could also be used to seek out
terrorist organizations

Katrina encouraged the development of
other joint initiatives and plans. While many
of these initiatives are still in initial stages,
parties on both sides recognize that military
cooperation is essential to counter transna-
tional security threats.

The Policy and Plans Division of
USNORTHCOM coordinates U.S. military
professional and technical education and
training with the Mexican military to help
it to professionalize. The classes provide a

U.S. Immigration and Customs

Enforcement agent searches

entrance to tunnel from Nogales,

Arizona, to Nogales, Sonora,

- Mexico, in joint operation with ICE,

4 " DEA, and mpo_ra State Police
i

issue 48, 1t quarter 2008 / JFQ 59



SPECIAL FEATURE | Fighting Narcoterrorism [N

range of expertise from radar operation, to
boiler maintenance, to intelligence analysis.
Collaborating on these programs is essential;
it not only establishes trust, but also creates

a framework in which the two countries can
share information, develop system interoper-
ability, and better understand joint capabili-
ties in the event of a crisis.

Currently, USNORTHCOM only
provides training and limited funding under
American Service-Members” Act sanctions,!”
but it is pursuing means to provide the
Mexican military with appropriate equip-
ment to address WMD threats and terrorist
vulnerabilities. Correspondingly, any training
the Mexican military receives to track drug
money and criminal networks could also be
used to seek out terrorist organizations. In
fact, the supplies, equipment, training, and
funding the United States provides to Mexico
for counterdrug efforts should be considered
by all as dual-use for the war on terror as well.

At the end of summer 2007, after a stra-
tegic briefing on the region, President George
Bush personally called President Calderén to

assure him that the United States wanted to

~

Extradited leader of Gulf cartel is led off plane in
Houston to face drug trafficking charges

provide assistance and support. Indeed, the
Bush administration appears close to final-
izing a deal involving hundreds of millions of
dollars that would aid Mexico in combating
drug cartels. The proposal would include
telephone tapping equipment, radar to track
illegal shipments by air, aircraft to transport
Mexican antidrug teams, and assorted train-
ing in addition to efforts already under way.
Unfortunately, there are still many skeptics
in Washington who fear what this agreement
may mean for U.S.-Mexico relations. It could
force more intimacy than many are used to.

Despite geographic proximity and warm
relations, the United States is still far from
having a close partnership with Mexico."
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The relationship is delicate and fraught with
uncertainty. Looking toward the future,
many matters will need addressing before the
two countries can learn to work seamlessly
with each other. As with any new initiative,
extreme care and sensitivity to cultural dif-
ferences need to remain top concerns. If an
enhanced relationship is to be fostered with
Mexico, our southern neighbor must be
treated as an ally and given every consider-
ation. Because of past misgivings, stepping
forward with such initiatives will be a risky
business on both sides of the border. JFQ
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in the Homeland
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Chemical Biological Incident Response Force (Christopher D. Reed)

he leadership of al Qaeda has

issued fatwas justifying the use

of nuclear weapons to bring

destruction to the American
homeland, and its campaign to recruit those
who have expertise and access to radiological
weapons is underpinned by ample resources.
This reality, combined with the diffusion and
increasing amount of radiological materials in
the world, creates the fear that the Nation has
aradiological rendezvous in its future. Gov-
ernment at all levels is working to anticipate,
deter, detect, and defeat this threat.

But what if the enemy is successful?
When the baby boomers were children, they
passed signs every day for fallout shelters
and stocks of water and food to be used in
the event of a nuclear attack. While we may
not need such drastic measures at present,
we should take steps to prepare for a radio-
logical event in the homeland. We need to
relearn what we knew during the Cold War.
We need to reacquaint ourselves with the
radiological effects that could occur and
how to mitigate the threat.

The radiological threat can come in
various forms, from a highly technical nuclear
device to a rudimentary improvised explo-
sive device (IED) with radiological material
thrown in to create a form of dirty bomb. A
terrorist attack on a nuclear power plant to
create a meltdown is another possibility. A
nuclear strike on the homeland was a theme
in the television show 24, where a nuclear
device went off, killing 12,000 people; but the
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