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PROCEEDI NGS
(10:54 a.m)

CHI EF JUSTI CE ROBERTS: W'l |l hear argunent
next this norning in Case No. 11-597, Arkansas Gane &
Fi sh Commi ssion v. The United States.

M . Goodhart.

ORAL ARGUMENT OF JAMES F. GOODHART
ON BEHALF OF THE PETI TI ONER

MR. GOODHART: M. Chief Justice, and may it
pl ease the Court:

The issue is whether tenporary flooding can
ever constitute a taking under the Fifth Amendnent. The
Federal Circuit said, no, never, ruling that the
per manent consequences of the Governnment's actions were
not relevant solely because its actions were not
per manent .

Respectful Iy, Your Honors, that cannot be
the rule. There are at |east two reasons why.

First, the United States nust provide just
conpensation when its direct physical invasion
substantially intrudes upon a | andowner's protected
property interest, regardless of the particul ar node or
duration of that invasion.

And, second, the Federal Circuit's decision

conflicts with fundanental guarantees that the Takings

Alderson Reporting Company
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i ntended to preserve, and, therefore,

mani festly unjust.

pr ecedent

i s

JUSTI CE G NSBURG: VWhat about this Court's

in, what is it, the Sanguinetti case,

the Court said that for there to be governnent

responsi bi

overflow constitute a per manent

lity it is at |east necessary that the

wher e

i nvasi on of the | and

amounting to an appropriation, not nmerely an injury, to

property?

st at enent,

We woul d have to withdraw or nodify that

woul d we not, if you -- if your -

argunment prevail s?

say that you woul d not

because the | anguage there,

i nvasi on, "

your

MR. GOODHART: Justice G-nsburg, we would

"per manent fl ooding

have to overrul e Sanguinetti

was -- was not how the case turned on the

result. The Court there did make an inaccurate summary

of the ear

Iy fl ood-taking cases -- Punpelly,

Lynah, and

Kress. None of those cases said that flooding had to be

per manent .

per manent

requi renment.

coul d not

The facts in those cases did have a

condition of flooding, but that was not nmade a

have tenporary flood invasi ons.
But, Your Honor --

JUSTI CE SCALI A: WAs Sangui netti

Alderson Reporting Company
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had any tenporary takings cases before Sanguinetti?

MR. GOODHART: Justice Scalia --

JUSTI CE SCALI A: I n other words, was
Sangui netti expressing a special rule for flooding, or
was it -- was it sinply saying there can't be a
tenmporary taking? If the latter, that dictumif it's
dictumor a holding if it was a holding has already been
overruled by our later tenporary takings cases.

MR. GOODHART: Justice Scalia, there --
you're correct. There was no tenporary takings prior to
Sanguinetti. The Court there didn't have occasion to
address tenmporary fl oodi ng, whether that could
constitute a taking. And all of the-.cases after
Sangui netti that have actually addressed whether a
direct tenporary invasion will -- that substantially
I ntrudes upon property interests have held that, yes,
you can have a tenporary --

JUSTI CE BREYER: \Which ones? Because |
counted el even cases which either say, state, sonme seem
to hold or support the proposition that when it's
tenmporary with a flood it's a trespass, and where it's
permanent it's a taking. Okay?

| nmean, | have eleven. And so |I've got from
ny law clerk. And then | tried to see, well, what are

t he ones that say the opposite? And so far we've cone

Alderson Reporting Company
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up with zero. Al right?

You could argue that there were three cases
during the war which m ght be read that way, though they
don't quite mention it. Al right?

So which of the cases that you -- rather
than list nmy eleven, I'"'mnore interested in what you
think, and so 1'd like to know which are the ones you
t hi nk support -- with sonmething |like a flood, which it's
not -- you're not physically taking hold of the whole
thing. You' re sending sonething in that cones back.
VWi ch of the ones support you that tenporary is not a
trespass, tenporary is a taking?

MR. GOODHART: Justice Breyer, in the
Di cki nson case in 1947 where the Court found a taking
fromflooding, M. Dickinson reclaimed his property,
effectively reclaimed nost of the property that had
fl ooded, effectively ending the flood invasion. And the
Court there said the taking was a taking when that
occurred, regardless of whether the | andowner does
recl amati on.

Of course, this Court in the war seizure
cases, in CGeneral Motors, Petty Mtor, Pewee Coal,

Ki mbal | Laundry, in all of those cases the Court has
found --

JUSTI CE BREYER: Dickinson -- | got witten

Alderson Reporting Company
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down Di cki nson

MR. GOODHART: Yes, Your Honor.

JUSTI CE BREYER: Kinmball Laundry. Kinball
Laundry was the laundry facilities.

MR. GOODHART: Yes, Your Honor.

JUSTI CE BREYER: They took the | aundry
facilities for 3 years, but there what they did is they
went in and they took this building, you know, took the
whol e t hi ng.

MR. GOODHART: Yes, Your Honor.

JUSTI CE BREYER: The problemw th a flood is
you don't take all the land. You send sonme stuff in.
And the stuff is there for a while, and then it cones
back, and -- it's called water. And so | don't know
what to make of the cases |ike Kinball Laundry where you
actually appropriate the property. | suspect that they
are not quite the sane.

Anything else? | got Dickinson; |'ve got
Ki mbal | Laundry.

JUSTI CE SCALI A: We have cases about flying
over land -- -

JUSTI CE BREYER: Yes, Causby.

JUSTI CE SCALIA: -- cases about shooting --
shooting over lands. Right?

MR. GOODHART: Yes, Your Honor. The Causby

Alderson Reporting Company
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case --

JUSTI CE SCALIA: That's not water, but it
ain't taking, either, in the -- in the narrow sense that
Justice Breyer has tal ked about.

MR. GOODHART: Yes, Your Honor. The -- the
United States flooded the air over the Causby's
resi dence and commercial chicken farm

JUSTI CE BREYER: Yeah, but in Causby, what
they did -- there was a question about whether just
flying sone airplanes over is a taking or a trespass.
But it went on for 25 years, soit was a long tinme. And,
therefore, the permanency of it | don't think is at
I ssue there.

MR. GOODHART: Yes. Your Honor, in this
case, the court -- the Court of Federal Clains found
t hat these deviations resulted, in over 8 years, 6
consecutive years of recurring flood invasions during --
during the summertinme, during unnatural tinme periods;
and that the facts were nore conpelling than even in
Causby with the overflies or in Portsnmouth Harbor with
cannon shots flooding the air over Portsnmouth Landi ng
Har bor Hot el .

This -- these flood invasions happened each
year for specific sustained tine periods. The United

States controlled the timng, the frequency, and the

Alderson Reporting Company
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extent of the duration of these fl oods.

JUSTI CE SCALI A: VWhat if it hadn't harmed

the tinber? | nean, you know, the damages clained are a
lot -- a lot of the tinber that would have been val uabl e
was -- was inmpaired by these floodings. Suppose that

did no harmat all? Suppose it had just been for a
certain period of time you were not able to use that

| and for anything? You couldn't plant anything on it.
You couldn't picnic on it. You couldn't do anything.
Woul d that have been -- nonethel ess, despite the fact
that there -- there was no harm done except -- except
the flooding -- would that have been a taking?

MR. GOODHART:  Your Honor, no. If -- there
woul d not have been a taking unless the | andowner could
show substantial intrusion upon his protected property
rights.

JUSTI CE SCALIA: Well, he has. |It's

fl ooded. He can't --

MR. GOODHART: If -- Your Honor, if he can
show that the -- he has the right to exclude
superinduced i nvasions of water, that -- so it doesn't
interfere with his use and enjoynent. Here --

JUSTICE SCALIA: It does. He can't plow on
it. He can't picnic on it. How does that not interfere

with his --

Alderson Reporting Company
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MR. GOODHART: Well, and it very may well,
Your Honor. And here, that -- there was that --

JUSTICE SCALIA: So it would be a taking.

Are you saying yes or no? What is it?

MR. GOODHART: |'m saying, yes, if he can
show that it intruded on his use and enjoynent, and as
you said, indicated, that type of interference, yes. It
woul d be a -- it would be a substantial intrusion on his

rights to use his property --

JUSTI CE GINSBURG. So that would cover a
one-tinme flood.

MR. GOODHART: Not necessarily, Justice
G nsburg. A one-tinme flood that is extensive, it could
kill all the trees on this managenent area in one fl ood.
However, one flood may not result in substanti al

I ntrusion on protected property rights. So it's going

to depend on the facts, Your Honor, in the case.
JUSTICE GINSBURG: | don't understand that.
You said if -- if it's one flood, even though it

destroys the trees, and certainly would not make --
woul d make it inpossible to have picnics, what -- so if
that's your position, then you're turning on it happened
six times, not once. Is that --

MR. GOODHART: And, Your Honor, what |I'm

saying, it's a proof of facts. The physical takings

Alderson Reporting Company
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analysis is the sane. The legal analysis is the sane.
But one flood could effectively destroy tinmber if it is
a lake; if it sits there. W didn't have that in our
case.

We had intrusion during 1993 to 2000, 8
years, 6 of which were substantially throughout the
sunmer where this nmanagenent area sat in water during
June, July, into August, basically, stagnated water that
choked the oxygen fromthe roots of these trees. And in
1999 it was termed a brownout. It was nassive.

Once the tinber inventory was done, it
reveal ed that there was over 100,000 trees in a
6, 990-acre area that were either destroyed or were --
were in the process of dying. And that didn't include
t he other 11,000 acres that we subsequently inventori ed.

JUSTI CE SOTOVAYOR: Counsel, all of our
cases in this tenporary versus permanent, as | read the
cases and | read what the nultiple facts that each are
relying on, it seens to ne that our cases have been
attenmpting, in the term"tenporary," to enconpass a | ot
of different concepts. Both intentionality, because an
accidental issue is not a taking; causation: Did this
-- and that's part of Sanguinetti's holding -- did what
t he governnment do actually and directly cause the injury

at issue? And foreseeability: |Is what you intended

Alderson Reporting Company
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sonet hi ng whose consequences you coul d have seen?

And they are using that in a nultifaceted
test, one that the Solicitor General is not trying to
endorse here, but one that | think is nore consistent
with our general jurisprudence in this area.

So there is never a sinple answer on the
gquestion of permanent danage, because you can have
per mmnent damage that's not a taking if all of the other
factors |I've just nmentioned are not in your favor. |Is
that correct?

MR. GOODHART: Yes, Your Honor, you're
correct. The -- the invasion has to be direct by the
United States.

The Court of Federal Clains found that --
that it was direct, natural, and probable -- the results
were -- fromthe Governnment's action

One thing in water cases is you don't have
dye in the water. M. Causby could | ook up and see the
i nsignia on the airplanes. And we knew that the cannon
fire fromthe -- fromthe artillery was conm ng over the
Portsmouth Harbor's |and was fromthe Governnment. The
water, you can't always tell. And so you have to prove
that that was directly fromthe United States. And the
commi ssion in this case did.

JUSTI CE SOTOVAYOR: | guess the problemwth

Alderson Reporting Company
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13

this case, and it's part of what's interwoven in your
adversary's argunents, is that with flooding it's going
to occur naturally anyway. The Governnment generally
buil ds danms to control that flooding to the benefit of
all of the interests along its affected route. And at
sonme point, either the Governnment is going to -- is
going to make a decision that's going to hel p soneone
and potentially hurt someone. And the questionis, iIs
in all of those situations going to be subject to
litigation.

The Governnment's rule -- | call it the
Governnent's rule, but it's -- is basically sinple. It
can't. Because, if the deviation is- tenporary -- and
that's what the circuit below said -- it's just
exercise. |It's either a nuisance or tenporary trespass,
and we're not going to hold the Governnment responsible
for that loss. Assuming it's going to occur in part
because flooding is always going to occur, the question
i s perhaps when. But in any place you have a dam it's
t here because fl oodi ng was happeni ng.

Isn"t that the basic argunment? And | don't
know t hat you' ve actually announced the rule that
addresses the essence of the policy considerations that
are driving the governnment decision. So tell nme how

your rule makes this a manageabl e situation.

Alderson Reporting Company
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MR. GOODHART: Your Honor, the -- the two

el ements of the rule, that there nust be direct physical
I nvasion by the United States and not from sonme ot her
cause, and there nmust be substantial intrusion upon

t hese protected property rights, the right to exclude,
the right to use and enjoy, and the right to dispose,

t hat --

JUSTI CE SOTOVAYOR: But that's every flood.

MR. GOODHART: That runs throughout
this Court's --

JUSTI CE SOTOVAYOR: But that's every fl ood.

MR. GOODHART: Yes, Your Honor, it is. But
the United States, when it does its flood control --

CHI EF JUSTI CE ROBERTS: No, no, no, | don't
-- why is that every flood? You go through your three
factors, you could have lots of flood that aren't a
substantial intrusion. You know, you get an extra inch
of water, and then it recedes. And it's -- you know --

MR. GOODHART: That's --

CHI EF JUSTI CE ROBERTS: -- you get a note
fromthe Corps of Engi neers saying, we're sorry, it
won't happen again. That's not -- every flood is not --

MR. GOODHART: Not -- you're correct,

M. Chief Justice. Every flood is certainly not rising

to the level of a taking.

Alderson Reporting Company
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JUSTI CE KENNEDY: I
you i s,
expectations for the property?
MR. GOODHART:  Your
JUSTI CE KENNEDY:
I n your brief that one year won't

or seven years.

If that's a baseline of expectations,

gover nment cannot change that,

there is a higher and -- and nore

protecting sonme other |and?
MR. GOODHART:  Your
t he governnent is not the insurer

control,

You'

even if

Honor,

15

guess what we're asking

how do you define the baseline of protected

Honor - -

ve indicated, | think,

do it. This was six
t he
it thinks that
urgent priority in
the --

certainly,

of --- of flood

how t hey just carry it out.

There is the case that's cited in the

governnment's brief, United States

says that very thing. The United

i nsurer of it. But when it takes

water and releases it in a manner

storms, not from natural,

t hey control

but does it

v. Sponenbarger, which
States is not the
water and it controls
that's not from

in a manner that

how it's rel eased and t he duration,

in this case

frequency, and they use property to store that water for
eight -- you know, over eight years, that

was -- was conpelling. And the court found that those
facts --

Alderson Reporting Company
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JUSTI CE KENNEDY: But ny question is how do

you define the baseline that gives a legitimte

expectation, if the Corps of Engineers -- did not happen
in this case, but in the hypothetical case -- makes the
finding that there is a nore urgent and -- and a higher

priority for other lands, and it changes its policy? It
cannot do that?

MR. GOODHART: Your Honor, it can go through
its law, the National Environmental Policy Act, the
Cl ean Water Act. It can make changes, and then it can
pay for what it's going to take fromprivate | andowners.

JUSTI CE KENNEDY: Well, what you're saying
is that it can't nmake that change w t-hout paying, right?

MR. GOODHART: It -- it cannot make that
change where it's going to burden the | andowner and
interfere with that -- those property rights that the
Fifth Amendnent is guaranteeing.

Now, it can practice --

JUSTI CE KENNEDY: Now suppose, at the very
outset of the dam the governnent says, we've got to put
this water sonmeplace, we're going to put it on the left
bank, not the right bank. That's not a taking as of
that tinme --

MR. GOODHART:  Your Honor --

JUSTI CE KENNEDY: -- if the |land was al ways

Alderson Reporting Company
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fl ooded anyway on the right?

MR. GOODHART: That may not be a taking.
And, for exanple, in the Bedford case in 1904, where a
revetment was in the Mssissippi River, it was trying to
control natural erosion froma cutoff that had been
created, the | andowner could not show --

JUSTI CE KENNEDY: But what | want is the
definition of the operable baseline that we can use in
order to define whether or not there has been a taking.

MR. GOODHART: And, Your Honor, | guess |
must say it may not be a bright line. It is -- the

anal ysis here that this Court has used throughout its

physi cal takings cases will separate-the torts fromthe
t aki ngs.

And, here again, the United States -- this
has worked well in other cases for the United States,

where in Sanguinetti there was no --

JUSTI CE ALI TG Shoul d the baseline be what
woul d have happened if the dam was never built?

MR. GOODHART: Perhaps, Your Honor. And in
this case, for exanple, the court had evidence that this
| and flourished before the dam There was evi dence that
this bottonl and hardwood forest existed for generations.
And when the control plan was put in effect in 1953, it

wor ked fine because they m m cked natural flow where

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

18

|l ate -- late winter and early spring, you have your
rel eases, they dissipate, the water recedes, but you
don't have extensive sumertine flooding froma river

Frankly, anywhere in the country, but
certainly not in the southern part of the United States,
these rivers do not overflow during June, July, August.
Thi s never happens.

JUSTI CE BREYER: But what do you suggest --
what do you suggest -- | | ooked at the consent.

MR. GOODHART: Yes, Your Honor.

JUSTI CE BREYER: To tell you the truth, |
think it's permanent. | think they're thinking it's
intermttent, but permanently interm-ttent.

MR. GOODHART: Yes, Your Honor.

JUSTI CE BREYER: The flood cones like three
nonths a year every year. And the erosion, they say
that part that's eroded bel ongs to the government now.
And if he cones back with his dirt and puts it in,
that's fine, but he's trespassing on governnent | and.

So if I"'mright in reading that, if |I'm

right -- and a big if -- it seens that el even cases
sonewhat stand for this, | agree, sonewhat arbitrary
rul e.

Now -- so I'mtenpted, if I"'mright, to say,

okay, it's not perfect, but let's go with it. There are

Alderson Reporting Company
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people all over the country who have probably relied on
this stuff. And that would be so absent a better rule.

So what do you suggest would be a better,
clearer rule for conpensating for flooding where our
problemis what's a trespass and what's a taking?

MR. GOODHART: And, Your Honor, | know it
cannot be the Federal circuit's rule that you can never
have tenmporary flooding as a taking. And | guess
| would --

JUSTI CE BREYER: You know, but | want to
know what your idea -- | understand the difficulties are
t here --

MR. GOODHART:  Yes.

JUSTICE BREYER: -- and I'mwlling to
accept a |l ot you nentioned.

MR. GOODHART:  Yes.

JUSTI CE BREYER: But what |'m
asking -- which | just did ask -- is what's your idea of

a substitute that woul d be better?
MR. GOODHART:  Your Honor, the substitute
woul d be to remain consistent with how this Court
anal yzes the physical takings, not use anything from
regul atory anal ysis here, but |ooking at these el enents.
And the -- the Corps of Engineers wl|l

need -- when they know that it's predictable, that it is
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foreseeabl e, as the court below found, that -- that
their actions will place water for storage on |and that
t hey know t hey can purchase fl ood easenents for --

JUSTI CE BREYER: So a Departnent of the
I nterior enployee trespasses on Jones's |and, tranpling
paths, and even linbs fall off trees. That's a taking
and not a trespass?

MR. GOODHART: No, Your Honor, it's not.

JUSTI CE BREYER: Because?

MR. GOODHART: And because the Court said in
the Cress case, it's the character of the governnent's
action, not the ampunt of damages resulting fromit, so
| ong as that is substantial.

And in the cases, the Court has | ooked at
what is substantial intrusion. 1In Loretto, the Court
said a permanent physical occupation on a rooftop in Ms.
Loretto's building, small area, that is substantial,
even t hough geographically it was very small, because it
cut through these val uable property rights to occupy
sonmeone's property.

And so substantial my not have to be very
hi gh.

JUSTI CE BREYER: So our departnent enpl oyee
trying to find a shortcut drives his bulldozer through

Jones's | and knocking down his favorite redwood, it's a
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t aki ng?

MR. GOODHART:  Your Honor, | think we would,
again, use the analysis, separate out the torts, where
the action is direct, it's been predictable what would
that would result in, the United States should know
that, and then the intrusion or interference with those
property rights is substantial, there will be a taking.

Usual ly that's not going to be the case in a
one-time situation, as your hypothetical. And, again,
here the court heard six consecutive years of this
I nvasi on of water. The conm ssion couldn't turn it
away.

JUSTI CE SCALI A: So our cases -- our cases
treat physical occupations differently from other --
from other cases, don't they?

The park ranger wal king through can hardly
be call ed a physical occupation. He's on the |and, but
It's not a physical occupation.

What you're -- what you're arguing here is
that -- is that flooding the land is a physical
occupation for the period that it's fl ooded.

MR. GOODHART: It is, Your Honor. Where
It's an occupation, it's certainly clearer and nore
i ntrusive. There can be invasions that don't amunt to

an occupation.
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JUSTI CE SCALI A: Yes, but what you say --
here's what troubles nme. You say it has to be
substantial. But you -- can we -- can we fold into that

word substantial a requirenment that it have caused
substantial financial |o0ss?

See, if that were the case, then -- then |
coul d distinguish your case where a | ot of valuable
trees got destroyed.

MR. GOODHART: Certainly, Your Honor.
Substantial --

JUSTI CE SCALIA: And | wouldn't say every --
you know, every flood that goes across a |l and, even two
years or three years in a row, would-not necessarily be
a taking.

MR. GOODHART: You could | ook at the
econom c part -- yes, definitely, Your Honor. What is
substantial is going to be made as a | egal determ nation
by the Corps, as a matter of degree.

And you can | ook at the extent of the
danmages -- if there is destruction of property.
Destruction has been -- as in the Kansas City Life case
in 1950, the taking is to the extent of the destruction.
Beyond that, though, it's looking at interference with
use and enjoynment --

JUSTI CE SCALI A: \What was the Kansas City
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case that you are referring to? | don't --

MR. GOODHART: The Kansas City Life
| nsurance case in 1950, Your Honor, was underfl ow
i nvasi on of water percolating up on property in M ssour
fromthe Mssissippi River. And that was found to be a
substanti al invasion where the property, the 1700 acres,
was taken by the United States. And the Court there
sai d, when you destroy the use of that property for what
it was being used by the |andowner, you owe to the
extent of the destruction that you have caused.

JUSTI CE GI NSBURG:. M. CGoodhart, maybe it
woul d hel p to know what you think if we accept your
position would be |eft over for the Federal Circuit to
consider on remand. You haven't asked to -- for
outright reversal and have the decision of the Court of
Federal Clains be the end of the matter. So if we
accept your position, then what issues would be open for
the Federal Circuit to resolve on remand?

MR. GOODHART: Your Honor, if | may, after
answering your question | would like to reserve the
remai nder of ny tine.

Your Honor, | w sh we could have asked for
affirmance. There are several other issues that the
Federal Circuit did not disturb or address. They did

not go into the facts of, on appeal, that the United
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States --

JUSTI CE KENNEDY: Well, the question is what
do we say to the circuit? Wat do you want us to tell
the circuit to do on remand?

MR. GOODHART: We want the remand to say:
Apply the rule of |aw here for physical taking and | ook
at it as the Court of Federal Clains did: Was there a
direct physical injury? Didit result in substantial
i ntrusion on the comm ssion's property? |If so, the Just
Conpensation Clause is self-actuating and there shoul d
be just conpensati on.

JUSTI CE Gl NSBURG. But what were the other
I ssues that you just nentioned? You-said we couldn't
ask for an automatic affirmance.

MR. GOODHART: The United States raised
several issues and the comm ssion cross-appealed in
aski ng for regenerati on damages, Your Honor, and those
woul d need to be addressed on the remand.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Kneedl er.

ORAL ARGUMENT OF EDW N S. KNEEDLER

ON BEHALF OF THE UNI TED STATES
MR. KNEEDLER: M. Chief Justice, and may it

pl ease the Court:
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As has been pointed out, this Court has
consistently held in its flooding cases and reaffirned
in Loretto that a taking occurs in the context of
flooding only if the flooding is the direct result of
the structure itself and if it results in a pernmanent
effect on the property such that it's an actual
appropriation. So --

CHI EF JUSTICE ROBERTS: So it's -- there is
alittle confusion about the Governnment's position,
there was in the court of appeals.

Is it -- I"'maquoting fromyour friend' s
brief, and he says: "The Federal Circuit adopted a
categorical rule that tenporary governnent action can
never be a taking if the governnent does not intend to
create a permanent flooding condition." |Is that an
accurate statenment of your understandi ng?

MR. KNEEDLER: | think the intent point, I
guess | would nodify that. There are sone things
that -- | think it would have to be an objective
standard. I n Dickinson, for exanple, the nodification

was intrinsically permanent. The | andowner had

corrected for it. But it was intrinsically pernmanent
until the | andowner had done sonething about it. So
actually Dickinson is consistent with our -- with our
position.
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But | do want -- there is a critical piece
about this case that Justice Kennedy's questions have
touched upon that | think it's very inportant for this
Court to focus upon.

This case is not about flooding by the
project itself. The reservoir behind the dam the
easenments, the flow ng easenents there, the spillway,
the project is the Governnent and | think it's fair to
say the Governnent is occupying the | and when the
Governnent builds the project.

VWhat we have here are incidental
consequences downstream fromthe damas a result of the
flowage. And there are -- Loretto, when it is sunm ng
up this Court's flooding cases, makes two points. One,
it says it has to be permanent, not tenporary invasion;
but it also distinguishes the category of cases in which
there i s conduct outside the | andowner's property that
has consequenti al danages within the property.

JUSTICE SCALIA: | don't -- | don't
under st and what you're saying. Are you saying that if
this | andowner owned | and behind the dam that was
tenmporarily flooded as often as has happened here, that
t hat woul d be a taking?

MR. KNEEDLER: No. | --

JUSTI CE SCALIA: No, | didn't think you were
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sayi ng that.

MR. KNEEDLER: No, but what |I'm saying is
this would be a particularly bad or problematic context
for the Court to depart fromthat.

CHI EF JUSTI CE ROBERTS: Well, there are
pretty clear findings in the Court of Clainms on the
question of causation, right?

MR. KNEEDLER: | don't think it's a question
of causation, and if | could just point out two cases,
one of which was cited in Loretto in its summ ng up of
this Court's flooding cases is Bedford. Bedford was a
situation in which a revetnent, as counsel pointed out,
a revetnent was constructed in the -- in the M ssissipp
River to protect erosion and access to the City of
Vicksburg. It was -- it was clearly shown in that case
that over tine, over a period of 6 years, as in this
case, downstreamby 6 mles it resulted in pernmanent
flooding of |and as a consequence of that.

But what the Court said is that is
consequential injury downstream it is not occupation by
t he Government.

CHI EF JUSTI CE ROBERTS: So, so if the
Government comes in and tells a | andowner downstream
that every March and April we are going to flood your

property so that you can't use it, fromnow on, that's
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the way -- that's part of our plan, that's a taking for
t hose 2 nonths, correct?

MR. KNEEDLER: No. | don't think --

CHI EF JUSTI CE ROBERTS: No? The Governnent
says you will not be able to use your |and because of
what we are doing for 2 nonths -- you have been able to
up to now, but from now on, for March and April, you

can't. That's not a taking?

MR. KNEEDLER: | don't, and let me explain
why. What we're tal king about here is the Corps of
Engi neers operating a damfromwhich it has to take into
account nultiple considerations. 1In this case, there
was marina operators, there were farners along the
river, there were drainage districts.

CHI EF JUSTICE ROBERTS: [|'Ill grant you that
It can deci de whose land it wants to take. | just want
to know why that's not a taking.

MR. KNEEDLER: Because this is a classic
exanpl e of the Governnent adjusting benefits and
burdens. This is why the Federal Government was invited
In to construct these projects because along the river
there was very serious flooding. So the Governnent puts
in a damto control the flooding, it has to release the
flood waters, and the timng of the release of the flood

waters is sonmething that you have to take into
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account --

CHI EF JUSTI CE ROBERTS: So if the Government
says we've got to release the flood waters and what
we're going to do is we're going to have water trucks
pull up behind the dam we're going to | oad them up and
we're going to drive them downriver to this person's
property and we're going to dunp the water there?

MR. KNEEDLER: | think that's a different

situati on because the Governnent itself is actually

putting the water -- | think that's very close to being
the reservoir behind the dam But -- but typically,
when the Governnent -- | think uniformy, when the

Governnent is operating --

CHI EF JUSTI CE ROBERTS: But your answer is
t hat woul d be a taking?

MR. KNEEDLER: | think because it woul d
be -- it would be specifically deposited on that
| andowner' s | and.

CHI EF JUSTI CE ROBERTS: Well, | thought --

MR. KNEEDLER: It would be the sane as if
they put a pipe fromthe dam --

CHI EF JUSTI CE ROBERTS: Right.

MR. KNEEDLER: -- to that person's | and.
But that's not what's happeni ng when the Governnment's

operating a dam and it's operating it with consequences
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for the basin. [It's not ainmed at any particular
| andowner .

CHI EF JUSTI CE ROBERTS: Again, | think the
Court of Claims' findings are to the contrary.

MR. KNEEDLER: Well --

CHI EF JUSTI CE ROBERTS: They said the
Governnent knew that this water was going to go right
here, right?

MR. KNEEDLER: Well, it was not -- there is
no suggestion that it was targeted at this |and, which
Is -- which is | think something quite different. This
was -- this was an incidental consequence of what was
happeni ng downstream Again, in the-Bedford case you
had per manent --

JUSTI CE SCALI A: A foreseeable and certain
I nci dental consequence.

MR. KNEEDLER: No, | don't believe
foreseeable is enough. It was -- it could have been --
it could have been foreseeable in Bedford.

Let me take a nore -- a nore dramatic
exanple that | think illustrates this point. This
Court's decision in Sponenbarger which we cite in our
brief, that case discusses a prior holding by this Court
in a case called Jackson, which was a situation where a

| evee, Governnent built a |l evee on one side of the river
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whi ch had the effect of flooding property on the

opposite side of the river because it -- it kept it from
going to this side and channelled it into the river and
it caused it to overflow the -- the |land on the other
side, and the Court said that is not a taking.

CHI EF JUSTI CE ROBERTS: What if the
Gover nnent deci des for purposes of flood control --
don't know -- | don't know the ecol ogical way -- but the
water has to percolate or whatever down in this area.
So it goes onto this person's land and it cuts down $5
mllion worth of his trees. The sanme purpose, to assi st
in flood control. No doubt that that's a taking, right?

MR. KNEEDLER: | think that would be --

CHI EF JUSTI CE ROBERTS: Okay.

MR. KNEEDLER: Unl ess there was sone
emergency justification.

CHI EF JUSTI CE ROBERTS: Sure, sure. And so
t he Governnent then conmes down and says, we're going to
flood your |and and we know -- again, |ooking at the
factual findings -- we know that will result in your
trees dying, but because we're doing it for flood
control, that's just too bad. Different case when they
go in with a chain saw than when they go in with the
wat er ?

MR. KNEEDLER: Yes. When they go in with
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the chain saw the Governnment is actually going on the
property and the Governnent is, to use counsel's term
directly cutting down the trees. | think it's very hard

to explain consequences 110 mles downstream as being
direct. It's -- and there is no case that -- that
Petitioner has pointed to with that sort of incidental
consequence - -

JUSTI CE BREYER: What is the legal rubric?
| mean what you're -- what | haven't thought of until
you've been putting it this way is that the government
builds a dam \When it does it, water backs up behind
the dam and that water m ght flood sonebody's | and.
That's a taking, if it's at |east permanent, and so
forth.

Okay. Now, the governnment builds a dam al
t hat happens. Because the governnent builds a dam a
| ot of other things happen. They rel ease water
sonetinmes. They make electricity sonetinmes. Different
ani mal s come in.

Al'l kinds of things can happen to different

peopl e 200 yards down. Sonme will be 200 mles down,
200 -- you know. Some will be helpful, some will be
hurtful. Can they never bring a lawsuit? Can they

someti nes recover? How do we | ook at that?

MR. KNEEDLER: | think, under this Court's
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t aki ngs deci sions, and specifically those dealing with
effects caused by sonething outside the property, |
think it is basically a per se rule.

JUSTI CE BREYER: Wel |, then, suppose what
t he governnent said is, M. Smith, you live 150 mles
from here, and we have a rule, and our rule is you can't
cut down any of your trees, and you can't farmthe | and,
and you can't even walk on it without a boat. All
right, that would be at |east a regulatory taking.

MR. KNEEDLER: Well, it would be -- it would
be analyzed as a regulatory taking --

JUSTI CE BREYER: So why -- now, they're
doi ng exactly the sanme thing here, but, instead of a
regul ation, they send sonme water in to do it. So should
we analyze it as a regul atory taking?

MR. KNEEDLER: It has certain parallels in
that respect in the sense that the governnment has to
make a choice. It's constructed the dam and its
rel eases are going to help sonmeone and hurt sonmeone. It
can't be put in a position where it's going to have to
pay conpensation every tinme it chooses one -- one thing
or anot her.

There's another point 1'd Iike to make --

JUSTI CE BREYER: Well, but that's the issue.

JUSTI CE SOTOVAYOR: |I'mtotally confused
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now. |s Dickinson decided wong under your theory?

MR. KNEEDLER: No.

JUSTI CE SOTOVAYOR: They built a dam It
rai sed the water |evel and fl ooded the petitioner's
| and, and the court gave reconpense.

MR. KNEEDLER: Yes. And --

JUSTI CE SOTOVAYOR: But you just said two
m nutes ago -- or | thought | heard you say -- that when
t he governnment builds a dam even if it floods sone
peopl e and not others, that there's no taking.

MR. KNEEDLER: 1'mtal ki ng about downstream

not the -- not the reservoir. And after it goes --

JUSTI CE SOTOVAYOR: After it's --

MR. KNEEDLER: -- after it goes through --

JUSTI CE SOTOVAYOR: So the baseline -- tell
me what the baseline is. And perhaps you can answer
Justice Kennedy's question nore directly. Anything in
the reservoir is a taking. Anything downstreamis never
a taking.

MR. KNEEDLER: Well, assuming it's pernmanent
in the reservoir, which it's likely to be when the
government is constructing it --

JUSTI CE SCALIA: Well, no, not necessarily.
Suppose there -- because of a spring nelt-off or other

factors, it's clear that the reservoir for severa
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nont hs of the year will be nore extensive than it wl]l
the rest of the year.

MR. KNEEDLER: Ri ght.

JUSTI CE SCALI A: So you could say, just --
just as here, that there's only been a tenporary taking
of some of the |and behind the reservoir.

Now, doesn't the -- doesn't the governnent
condem all the land --

MR. KNEEDLER: Yes. But that --

JUSTI CE SCALI A: -- even that which would be
only temporarily fl ooded?

MR. KNEEDLER: Well, but that -- that
I's covered by this Court's decision i-n Cress, in which
the Court said that if you have a situation where
property is permanently liable to inevitably recurring
flooding, that that's the sane thing as a permanent --
even though sonetines it's not -- it's not covered, it
I's permanently |iable.

JUSTI CE KENNEDY: And the only difference in
that fornmulation and this case is that it was for seven

years and not permanent? |Is that your --

MR. KNEEDLER: Well, insofar as we're
| ooki ng at the tenporary aspect of it. It wasn't seven
years, it was -- it was -- it was a series of individua
determ nati ons made by the Corps; but -- but for reasons
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that tie into the downstreameffects, it was rel easing
water fromthe dam and was nmaking a series of
adm ni strative deci sions about how to operate the dam

It has a water control manual. Downstream
| andowners are protected, not by retroactive award of
damages under the Just Conpensation Clause, but by
public participation requirenents --

JUSTI CE SOTOVAYOR: | nust be -- | nust be
sl ow today because I'm-- |'m having significant problem
with your articulation of your test.

Basically, you're saying once a damis
built -- once a damis built, no downstream owner has a
claim or, you're building an exception from when the
claimcan be applied to a downstream owner ?

MR. KNEEDLER: | -- | -- 1 think, under this
Court's current precedence, there would be no claim
downst r eam

JUSTI CE SOTOVAYOR: It doesn't matter
whet her it's permanent, reoccurring --

MR. KNEEDLER: Foreseeabl e.

JUSTI CE SOTOVAYOR: -- foreseeable or
anything el se?

MR. KNEEDLER: No, because Jackson,
Spokenbarger -- Sponenbarger, the revetnent case,

Bedford were all cases where --
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CHI EF JUSTI CE ROBERTS: Right.

MR. KNEEDLER: -- where it was -- where it
was per nmanent .

If I could nmention one other point --

CHI EF JUSTI CE ROBERTS: Well, just before
you get off, because |I think part of the confusion, at
| east for nme, is the difference between what the Federal
circuit decided and what you're arguing.

You seemto be arguing that it doesn't make
any difference, it's not -- whether it's tenporary or
permanent, right? The Federal circuit thought it was
di spositive that this they viewed as tenporary and not
permanent. So it seens to ne that you're fighting, and
you're fighting a lot of the court of clains' very
exhaustive findings, to present a different argunment.

MR. KNEEDLER: No.

CHI EF JUSTI CE ROBERTS: It seens to ne that
If we disagree, and we think it makes a difference that
it doesn't have to be 50 years, but it m ght be
sonet hing | ess, then maybe you' ve preserved all these
ot her argunents or maybe not, but --

MR. KNEEDLER: But | think it's -- we have
argued, both below and here, that -- that this is
consequential, and that -- that it's downstream and had

t hose effects.
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We agree with the -- with the Federal

circuit, we are not disagreeing with that concl usion,
because this is -- these were tenporary -- a series of
i ndi vi dual tenporary decisions made for their own
reasons.

CHI EF JUSTI CE ROBERTS: I know, but you
agree -- you agree with the Federal circuit, but then
you' re presenting all these other argunents in which it
doesn't depend.

So, if we disagree with the Federal circuit,
it seenms to ne that we ought to say that, and maybe you
can make these other argunents about it's too far
downstream or --

MR. KNEEDLER: Well, but -- but I think, in
deci ding what's tenporary, you shouldn't divorce it from
context. And -- and here, the context is the
consequences downstream

This is -- this is not -- if you were to
depart fromthe Court's rule up until this point about
per manence -- and there has to be -- something |ess than
permanent will do, | don't think you should ignore the
fact that the consequences are not the sort of direct
governnmental occupation of the land |ike at the
reservoir, but the sort of consequences downstreamt hat

affect -- that can affect a whol e range of people.
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And I would like to nake one very inportant
poi nt about context, and that is, in 1928, after the
Great M ssissippi Flood of 1927, Congress first got into
the flood control business in a massive way, but it --
it -- it was unwilling to do that if it was going to be
held liable for consequential damages from fl ood waters
downst r eam

It therefore included Section 702(c) in the
Fl ood Control Act of 1928, which says that the
governnment shall not be liable for any danage to any
property at any place resulting fromfloods or flood
wat er s.

JUSTI CE SCALI A: OF course, that can't
overrul e the Takings Clause, can it?

MR. KNEEDLER: | think what it --

JUSTI CE SCALIA: | nean, that's nice that
Congress doesn't want to be |iable.

MR. KNEEDLER: No, but Congress -- no,

it's -- the point is nore fundanmental than that.
Congress recogni zed -- and the legislative history shows
this -- Congress recognized that under this Court's

precedence, there would not be takings liability. The
Bedford decision is, in fact, cited in that.
This Court pointed out in its Janes

deci sion, which recounts the history of that, that there

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

40

was a proposal to -- to make the governnment responsible
under the flood -- flood control projects for any taking
or any danage to property. And this Court said that
went way beyond anything the Fifth Amendnent woul d
require, and it was cut back. And Congress said it's
not going to be liable for any damage.

And | think that shows a very i nportant
reliance interest on the part of Congress with respect
to the line that this Court has drawn. Congress was not
going to --

JUSTI CE Gl NSBURG: \What about --

M. Kneedl er, what was wong with Judge Newman's
position on this tenporary versus permanent? |t says
that she said that tenporary versus permanent, the
target should not be the governnent's action, but the
effect of that action; that is, if trees are killed and
they weren't revived, the damage is permanent. That's
where we should vote, not whether the governnent is

going to do this year after year.

MR. KNEEDLER: | don't believe that that's
correct. | mean, that -- that would turn on the
happenst ance of what a particular | andowner had -- had

on his property downstream
And | think the governnment, in operating the

general project, cannot be held to do an investigation
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of every property owner. Again, it's releasing water
generally. And if we -- maybe if | could use the |evy
exanpl e here.

This -- the rel ease changes that were made
here were nmade to protect farnmers so that they could --
so that they could plant nore crops and not -- and be
protected during their harvesting.

If you shift back to what the Corps -- to
the Corps' regular operating schene, it affects the
farmers. There m ght be a flood --

JUSTI CE SCALIA: | nean, the issue is who is

going to pay for the wonderful benefit to these farners.
Should it be everybody, so that the governnent pays, and
all of us pay through taxes, or should it be this --
this particular sorry | andowner who happens to | ose all
his trees?

MR. KNEEDLER: It is in the nature --

JUSTI CE SCALI A: That doesn't seemto ne
particularly fair.

MR. KNEEDLER: It is in the nature of living
along a river. Riparian ownership carries with it
certain risks and uncertainties, from weather, from
I nterveni ng causes. The governnent is -- there are a
t housand square mles, nore square mles of drainage

area - -
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JUSTI CE SCALI A: | don't think -- one of

those risks has to be the Governnent's going to make you
pay for protecting sonebody el se.

Is that one of the risks?

MR. KNEEDLER: Well, when -- picking up on
what | said about Congress, Congress would not have
gotten into the flood control business wi thout this
protection of liability. People --

JUSTI CE SCALI A: | doubt that.

MR. KNEEDLER: Well, this Court in James
said it was an inportant condition for Congress getting
into it, that it was not -- Congress was not going to be
held liable for the -- for the damages downstream

That canme to be the basis, the baseline, of
expectations for people downstream from --

CHI EF JUSTI CE ROBERTS: O upstream under
your theory.

MR. KNEEDLER: Well, if it's -- but the
construction of the project itself and the flooding of
the reservoir, the Governnent condems that | and,
purchases that land. It recognizes --

JUSTI CE KENNEDY: Well, the hypothetical is,
suppose it doesn't. Suppose that there's sone | and
that's up -- that's fairly far upstreamfromthe main

reservoir, but it's flooded once every other year.
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MR. KNEEDLER: Well, the question would be

whether it falls within the Cress test of whether it is
permanently |iable.

JUSTI CE KENNEDY: Your -- but your position
seens to be that if it's downstream sonmehow it's not
the Governnment. There's a series of admnistrative

actions and it's not really the Governnment's water.

It's like -- it's like the old noral of refuge that the
rocket designers take: You know, | make the rockets go
up; where -- where they come down is not ny concern.

MR. KNEEDLER: It -- it was basically -- |

mean, it was the rationale of this Court's cases in --
i n Bedford, in Sponenbarger, and reaffirmed by this
Court in Loretto, a nodern takings case dealing with the
gquestion of physical occupation. And the Court said
that -- and it made two points. Again, it said -- it
made the tenporary versus permanent point, but it also
made t he point about conduct outside the |and that has
an effect inside the |and.

This case has both of those features. You
have a series of tenporary decisions --

JUSTI CE BREYER: But buil ding a Gover nment
project, let's say an electricity plant or high tension
wires, you could require the taking of sonme land to

build it. Now, you ve got that and you begin to run it.
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You could run it in such a way that it takes sone of the
property. | nmean, the electricity could, for exanple,
because of sonme odd thing run around over sonebody's
| and and kill all the chickens. That wasn't expected
but it happens, and it happened because of the way the
Governnment runs the plant.

Now, | guess there would be a taking in such
circunstance if in fact, because of the way it's run, it
makes that | and which no one thought woul d happen, as a

consequence of the project uninhabitable; wouldn't there

be?

MR. KNEEDLER: Well, again, it depends. |If
t he Governnent -- if the Governnent i-s occupying the
| and when it happens, yes. But there's -- as you've |

think pointed out, there's a critical difference between
a tort and a taking. And there -- there can be
col |l ateral consequences of what the Governnent does

that -- that cause injury.

JUSTI CE BREYER: The col |l ateral consequence
is to make some piece of land 4 niles away quite
unexpectedly but totally uninhabitable. Now, what's
supposed to happen there? That's not just a trespass
because it's permanent. And even if it's once every
2 years, it's permanently once every 2 years.

MR. KNEEDLER: | think it would depend on
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whet her -- and there was a -- a case -- | believe it's
the Baltinmore & Chio Railroad --
JUSTI CE BREYER: What does it say?
MR. KNEEDLER: It says if the -- it had to
do with releasing snoke from-- froma train. And the
Court said just -- just releasing it into the air --
JUSTI CE BREYER: Yes, but they nade this --
MR. KNEEDLER: -- but -- but if you focus it
on soneone --

JUSTI CE BREYER:  Yes.

MR. KNEEDLER: If -- if you pipe it -- if

you pipe it to the person's property, that's a -- that

may be a different matter.

JUSTI CE BREYER: All right. So -- well,

that's the part -- that's the point. The reason they

don't conpensate there is it apparently had sonething to

do with everybody suffering the cinders. But where the

cinders went out of the train and they ended up on just

one person's property because there were sone pipes or

sonmet hing, then it was a taking.

not

It

MR. KNEEDLER: It was focused, and that's
-- not true in the operation of the dam

JUSTI CE BREYER: Well, here they're focusing
on his | and.

MR. KNEEDLER: They're not focusing it on
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his land. His land -- first of all, the conm ssion's
| and has al ways been subject to flooding and, as we
poi nted out in our brief, even under -- even under
Petitioner's analysis, it results in an increnental
flooding of 5, 4 or -- 3 or 4 days.

JUSTI CE SCALI A: Not flooding that tinme of
year. That's the problem | nean -- yes, flooding at a
time when it wouldn't harmthe trees.

MR. KNEEDLER: But it is land -- it is |and
in a floodplain that would be suitable for any sort of
construction or developnment. It is land in a
fl oodplain. And they have -- they have not argued, and
in fact, their appraiser in this case acknow edged, that

there is no permanent decrease in the valuation of the

| and. They are -- they are arguing only about trees.
And that is -- that seens classic

consequential tort-type damages, that -- that fl ood

waters, we'll assune in sonmewhat greater increnents,

went on the |and and damaged trees. They didn't damage
the land. In fact, the comm ssion -- there was still
hunting on the land during this period of tine.

CHI EF JUSTI CE ROBERTS: It strikes nme that
that's a valuation question. But | understood you to
say that if there was a pipe com ng out of the dam and

it went to somebody's -- right to the property |line of
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sonebody's land and that's where you dunp the water,
t hat woul d be a taking.
MR. KNEEDLER: Yes. Because --
CHI EF JUSTI CE ROBERTS: Okay. | thought the

factual findings in the trial court said that was this
case, that you knew when you opened up the damthat this
is where the water was going to go.

MR. KNEEDLER: First of all, the Court --
the Court did not say that the Governnment knew. In
fact, it said the Government was unaware -- this
di scussion's between 95a and 99a in the Court of Federal
Cl ai ms decision -- that the Governnent was unaware in --
I n 1993.

CHI EF JUSTI CE ROBERTS: What about 6 years
| ater, when it was doing the same thing and the water
went to the sanme place?

MR. KNEEDLER: The taking goes -- the taking
claimhere goes from 1993 to 1998. The Court of Federal
Claims said even as of 19 -- at |east until 1996, it was
generally assuned that the operations of the dam did not
have a significant inpact below the M ssouri-Arkansas
line. Again, this is 110 mles downstream This was in
no way focused on the -- on the conmm ssion's |and,
but --

JUSTICE ALITO. Are you saying there's a
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di fference between the situation where the Governnment
particularly wants the water to go to a -- to a pl ace,
and the situation where the Government knows that's
where it's going to go but doesn't particularly care
where it's going to go?

MR. KNEEDLER: | think there's a -- | don't
know about the "intend." | nmean, in the hypothetica
with the Chief Justice the Governnent was actually
transmtting the water. It was essentially using the
land as -- as a reservoir. And that -- that's, | think,

what Petitioner's counsel was trying to conjure up by
sayi ng the Governnment was using this land for storage.
The Governnment was not using this |land for storage. The
-- this wasn't the Governnent's water. There weren't
any outtakes fromthe conm ssion's land to use this
wat er .

These were flood waters, which again the
FI ood Control Act says the Governnent is not |iable for
the release of flood waters froma project, that ended
up on the land that is an incidental consequence of the
operation of a flood control project.

People who live in a basin where there is a
flood control project get enornous benefits in the
control of that. The water has to be released. And it

has | ong been the case that the way that problemis --
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that issue is handl ed about how it will be released is
by ordinary adm nistrative |aw principles, basically,
with the Corps, in operating the dam they have

requi rements of public participation. |In this case, the
conmi ssion participated on ad hoc planning groups.

Thi s manual had not been updated in 50
years. Corps regulations say that manual s should be
updated to keep apace of changing circunstances,
popul ati on changes, different uses, environnental
concerns, so that when that happens, the comm ssion
acted responsi bly here and, had --

JUSTI CE SCALI A:  You -- you would say that
even -- even if this land was permanently fl ooded, okay,
permanently fl ooded so he couldn't use it at all, since
it was downstream no harm done, right?

MR. KNEEDLER: | think that's the
consequence of this -- but there's no -- the Court
doesn't have to decide that here.

JUSTI CE SCALI A: But that's your position.

MR. KNEEDLER: That -- that's | think the
necessary consequence of this Court's holdings in
Bedford, in Bedford and related cases. And -- it nmay
have harshness in sone circunstances. But again, when
you live on a river and you know t he consequences of

having a flood control project on the river, that --
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that's what happens, but this is not arbitrary. There

is this planning process. There is notice and conment.
There's NEPA --

CHI EF JUSTI CE ROBERTS: If there's notice
and comrent -- so the choice is, there are 10 | andowners
downstream The question is which one you're going to
flood. And you flood nunber 2, and there is a public
process in which nunber 1 and 3 through 10 get to say,
yeah, this sounds fine to ne.

(Laughter.)

MR. KNEEDLER: No, that's not -- that's not
what happens. What the Corps was working for here, it's
commendabl e. The Corps was trying to develop a
consensus of downstream water users, which is why it
convened this ad hoc working group: The comm ssion
drai nage districts, representatives of farners, the
marina, the Corps of Engineers, getting everybody
together to try to come up with a -- with a way to
handl e the problem And --

JUSTI CE SOTOVAYOR: But what difference does
that make? It's nice that you try to reach consensus.

I f nunmber 2 is not going to be part of the
consensus because he's the one always affected --

MR. KNEEDLER: Well --

JUSTI CE SOTOVAYOR: -- you're saying
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per manency -- permanency, repetition, nothing counts,
he's just -- |oses.

MR. KNEEDLER: No. He doesn't |ose because
he has an action under the Adm nistrative Procedure Act.
He's not -- the -- the Corps is required to take into
account various factors including, specifically, the
i npact on other people in the basin when it's making a
decision. If the Corps --

JUSTI CE SCALI A: Yeah, but he | oses because
t he Corps conmes in and says, yeah, indeed, we did flood
2, but, in order to save, you know, 1 and 3 through 10.
Right? And -- and he'd | ose.

MR. KNEEDLER: Well, the-Corps cannot be
arbitrary in doing that.

JUSTI CE SCALI A: Ckay. It's not arbitrary.

MR. KNEEDLER: But the -- but the Corps
requires a broad ambit of discretion in managing a river
over time, and it has to be able to change to update
circunstances wi thout exposing the United States to
massive liability.

JUSTI CE GI NSBURG:. M. Kneedl er, does your
essential argunent turn on this being indirect, as you
say? This is consequential; therefore, it isn't -- it
doesn't belong in the takings category, anything that's

consequential rather than direct?
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MR. KNEEDLER: We have two subni ssi ons. I

mean, it's the confluence of both factors nentioned in
Loretto. And the Court doesn't have to decide anything
broader than that. I1t's the tenporary nature of the
deci si ons.

These were individual decisions mde often
with a recommendati on or concurrence of the ad hoc
commttee. So it's tenporary in nature -- self
limting, as everyone knew as part of this ongoing
pl anni ng process -- but, also, particularly in this
case, where it has only consequential effects
downstream which is, again, the way the Court --

i ncluding in Lionel, one of the |eadi-ng cases -- the
Court says that this is consequential.

JUSTICE ALITO. Why should it nmake a
di fference whether the court had -- the Corps has a plan
whi ch says, we're going to release this water every
summer, and a situation where, year after year after
year, sonebody nmakes an ad hoc decision in the sunmmrer
that we're going to release the water?

MR. KNEEDLER: | don't think analytically,
for the reasons | said about -- about the downstream
but, to the extent the Court is focusing on tenporary,
these were self-limting, and there was no guarantee

t hey were going to be renewed.
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And, in fact, at the end of this process,
the court -- or the Corps decided not to adopt a
per manent change after going through the NEPA process.

CHI EF JUSTI CE ROBERTS: Thank you,

M. Kneedl er.

M . Goodhart, you have four m nutes
remai ni ng.

REBUTTAL ARGUMENT OF JAMES F. GOODHART
ON BEHALF OF THE PETI TI ONER

MR. GOODHART: Thank you.

As -- as ny friend has said about these
danmages being consequential and just affecting trees and
not -- not the land, the -- the court did not find that
this was just consequential downstream damage; that this
was direct, natural, and probable fromthese rel eases
that the comm ssion had protested and conpl ai ned about
for years.

That -- that that's in the record, that they
knew that they were using this land to store this water.
And the comm ssion could not get their attention to stop
It until our director -- it was on Valentine's Day in
2001 -- brought the appraisal to the Corps of Engineers’
office, a whole roonful of people fromboth sides, and
pl aced that report from-- from 2000, that said, over $4

mllion worth of valuable tinber is gone, please stop.
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W -- we were -- we were pleading. So they knew.

And | think the Court of Federal Clains
found that they -- they had the understandi ng that they
were using this to accomvodate the farners who were
using marginally | ow property, that the U S. Fish and
WIldlife Service says in the record probably should have
been cl eared anyway, but they were wanting to provide
and adjust the benefits for those | andowners and use the
conm ssion's property to store the water.

And, Your Honor, | don't know, Justice
Kennedy, where the |line should be drawn, but the cases
of Sponenbarger and Bedford and Sanguinetti say that
when it's not the United States' structure or it's not
the policy -- and the | andowner cannot show that, that
it's fromstorms or fromsonething in nature -- that's
not going to incur liability. Even negligence may not
incur liability unless it's direct that what -- how it
caused, and then substantial intrusion.

And, Your Honor, | think --

JUSTI CE SOTOVAYOR: |Is the baseline -- go
back to Justice Kennedy's question -- is it before the
dam or after the dam and why is it one or the other?

If flooding was going to occur nore
unpredi ctably before the dam and possibly sunmmer

flooding of this kind could have happened, do you | ose?
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MR. GOODHART:  Your Honor, under that --
under those facts, if it could have happened and the
| andowner knew that, and that that is -- that is a
cause, not the United States, if -- if the United States
takes away its flood protection and this | and goes back
to what it would be naturally, then the | andowner can't
prove that it's direct fromthe United States. The
| andowner woul d not recover in that instance.

In this situation, the evidence --

JUSTI CE SOTOVAYOR: Even though after the
dam and the damis plan was to ensure that it didn't
happen, you would still lose? |f natural conditions --

MR. GOODHART:  Your Honor --

JUSTI CE SOTOVAYOR: -- woul d have possibly
caused this, you would | ose?

MR. GOODHART: If -- if it's not
super-induced invasions directly fromthe United States,
t he I andowner is going to have that as a natural
condition. Here, that was certainly not the case.
Sumrertinme flooding of this type never happened in
the recorded history.

JUSTI CE SOTOVAYOR: Pre-dam In the
recorded history.

MR. GOODHART: In the pre-dam or during the

whole first 40 years of how this was operated.

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

It was when it was adjusted that the United
States used this land and then took the val uable tinmber.

JUSTI CE SOTOVAYOR: |'m not sure that's not
open to dispute. There is sone argunent here that
rainfall that was naturally occurring contributed to
what was happening to the trees.

MR. GOODHART: And | --

JUSTI CE SOTOVAYOR: | think that there is --
at least that's what | understood sone of the factual
argunment to be.

MR. GOODHART: No, Your Honor. | think the
record is clear that this was directed naturally,
probably w thout the -- without the i-nterference or
addi tion of nature.

Thank you, Your Honor.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Counsel, the case is submtted.

(Wher eupon, at 11:55 a.m, the case in the

above-entitled matter was submtted.)
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