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PROCEEDI NGS
(10: 02 a.m)

CH EF JUSTI CE ROBERTS: W' Il hear
argunment first this norning in Case 09-497,
Rent - A-Center West v. Jackson.

M. Friedman.

ORAL ARGUMENT OF ROBERT F. FRI EDVAN
ON BEHALF OF THE PETI TI ONER

MR. FRIEDMAN:  Thank you, M. Chief Justice,
and may it please the Court:

The agreenent between Antoni o Jackson and
Rent - A-Center should be enforced as witten. There is
no statutory inpedinent to the enforcenent of the clear
and unm st akabl e agreenent that gives the arbitrator
excl usive authority to decide Jackson's challenge to
enforceability, nor is there any | anguage in the Federa
Arbitration Act that would prohibit the court from
maki ng the determ nation -- prohibit the arbitrator from
maki ng the determ nation of Jackson's challenge to
unconsci onability.

Through frequent hol dings of this Court
goi ng back 50 years to the Steelworkers trilogy, this
Court has plainly recognized that parties may del egate
I ssues as to scope and validity to the arbitrator in the

first instance. The district court and --
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CH EF JUSTI CE ROBERTS: But not to the
guestion of which parties have agreed to arbitrate?

MR. FRIEDVAN. |'m sorry, Your Honor.

CH EF JUSTI CE ROBERTS: Not the question of
whi ch parties have agreed to arbitrate?

MR. FRIEDVMAN: Wi ch parties can be
potentially scope issues and which parties potentially
as well. In this case, the issue is enforceability.

And through the holdings of First Options, Howsam and
Bazzl e, going back to previous decisions, this Court has
hel d that parties through clear and unm st akabl e

del egation can give that to the arbitrator in the first

I nstance.

JUSTICE GANSBURG But if -- if fraud in the
i nducenent, | take it, is considered -- even if you have
a very broad arbitration clause, as we do here, fraud in
the i nducenent is considered a question for the court,
not the arbitrator; is that right?

MR. FRIEDVMAN: That's correct, Justice
G nsburg.

JUSTI CE G NSBURG. So why shoul d
unconscionability be treated differently?

MR. FRIEDVMAN: Justice G nsburg, fraud in
the i nducenent, pursuant to Prima Paint, goes to the

maki ng of the agreenent, and under section 4, the court
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retains decisions over the maki ng of the agreenent.
Unconscionability is a post-formation attack. |t does
not go to the very limted inquiry that is anticipated
under section 4, of the making --

JUSTI CE KENNEDY: Wy is it post-formation?
Arguably, the -- one of the parties has such a strong
hand that it forces the other party just to decide.
It's alnost like -- duress would certainly be for the
court, would it not, if it’s a formation issue |ike
Justice G nsburg indicated?

MR. FRIEDMAN: I n sone instances,
Justice Kennedy, duress could be; for exanple, a gun to

sonebody' s head. But procedural unconscionability does

not go to the sane issues of making. And, in fact, under

Nevada |l aw and this State's |aws --

JUSTI CE KENNEDY: Well, |I'm not sure what
procedural unconscionability, but this is -- as Justice
G nsburg indicates, it's not clear to ne why this isn't
a formation issue.

MR. FRIEDVAN. Fornmation is a very basic
exi stential analysis. It goes to nutual assent. Did
the parties sign the agreenent and indicate the desire
to be bound by the agreenent? Though --

JUSTI CE SCALI A: | guess you could argue

that on its face the agreenent is so one-sided, so
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unconsci onabl e, that one of the parties nust have been
coerced into signing it. | guess you could nmake that
argunment, can't -- couldn't you?

MR, FRI EDVAN. Justice Scalia, you could
make that argunent --

JUSTI CE SCALIA: Has -- has that argunent
been made here?

MR. FRI EDVAN. There was an argunent made
that it was one-sided, but it was the sane type of
argunment that pertains --

JUSTI CE SCALI A: Was the argunent made that
because it was so unconsci onabl e, the enployee nust have
been coerced into making it?

MR. FRIEDMAN: No, Justice Scalia. That

argunment was not --

JUSTICE SCALIA: | didn't think it -- it had

been made.
MR, FRIEDVAN. Getting back to
Justice G nsburg's question about making --
JUSTICE STEVENS: |I'ma little puzzled.
VWhat was the argunent that was made? Wiy was it
unconsci onable, if not for that reason?
MR, FRI EDVAN:.  Justice Stevens, the argunent

was that there was unequal bargai ni ng power because

M. Jackson was the -- a putative enpl oyee and Rent-A-Center
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was the enployer. He also conplained about a coupl e of
the provisions in the agreenent, one pertaining to

di scovery, one pertaining to an alleged fee-splitting
provision in the agreenent. He did not conplain as to
the terns that Justice Scalia just referred to.

Wth respect to nmaking, it is a very limted
inquiry, and section 4 is the provision in the Federa
Arbitration Act that gives a court the power to
enforce the arbitration agreenent. Once the court is
satisfied that the making is not an issue and the naking
Is a very basic issue, the court, pursuant to the plain
| anguage of section 4, nust submt the dispute to
arbitration

JUSTI CE SOTOVAYOR:  You have --

MR. FRIEDMAN:  Now, in some instances, the
courts will make decisions as to attacks such as
unconscionability. But in this sense --

JUSTI CE SOTOVAYOR:  Counsel, is your problem
W th unconscionability being -- as described by the Chief
Justice or Justice Scalia, being forced to or coerced
into signing sonething -- that's okay for the courts, but
this type of argunent that goes to the unfairness of the
process, that's for the arbitrator; is that your
posi tion?

MR. FRIEDVAN. That's -- that’s right, Justice

7
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Sot omayor .

JUSTI CE SOTOVAYOR: So why -- isn't that an
unwi el dy rule? Isn't your quarrel with what the court
defined as rem ssi ble unconscionability as a | ega
matter, as opposed to trying to parse out what
unconscionability neans ot herw se?

MR, FRIEDVAN.  Well, Justice Sotonayor
unconscionability and fairness attacks go to
post-formation issues that -- that are --

JUSTI CE SOTOVAYOR: W just gave you one
that didn't: |If soneone was forced into signing the
agreenent in an unconsci onabl e way.

MR. FRIEDVMAN:  But, Justice Sotomayor, if
for exanple it's fraud in the inducenent, such as in
Prima Paint, that does go to the section 4. It does go
to the making of the agreenent because there woul d not
be nmutual assent if sonebody was forced to enter into
t he agreenent.

In contrast, unconscionability, and
certainly the allegations we've seen here against the
agreenent, go to post-formation conplaints, conplaints
about the fairness of the agreenment. They do not go to
the actual, very |limted nmaking of the agreenent.

CHI EF JUSTI CE ROBERTS: But | suppose that

t he substance of the agreenent -- maybe this is just the
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same question as Justice Scalia's. | suppose the
subst ance of the agreenent is evidence -- could be
evi dence on the unconscionability at formation.

MR, FRI EDVAN. Wl --

CHI EF JUSTI CE ROBERTS: And that is for the
court.

MR. FRIEDMAN: If -- if there is sonething
in the agreenent that would indicate that there was not
mut ual assent, as in sonebody put a gun to sonebody's
head, sonebody forced themto do it, that would be for
the court.

CH EF JUSTI CE ROBERTS: No, the point is --
it"s not that. It would be the -- the provisions are so
one-sided that you nmay assune fromthat that the
formati on was not voluntary.

MR, FRIEDVAN. No, M. Chief Justice.
Attacks on the fairness and sinply pointing to

provi sions and saying, well, these are very unfair; it

must be an indication of it being forced -- no, that would

be for the arbitrator to decide, because it’'s sinply an
attack on the fairness and there’ s specul ation as to why
sonebody entered. And in this agreenent --

JUSTICE SCALIA: | don't agree with that. |
mean, if -- if the argunent is nade -- | gather it

wasn't made here, but if the argunent is nmade that this
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agreenent was not voluntary, and the evidence of that
i nvol untariness i s how outrageously unfair it is -- now,
I"'mnot sure that that's enough evidence. You may need
sonme other stuff as well to -- to persuade a court.

But if that is the argunent, that the
one-si dedness i s evidence that the agreenent was not
voluntary, | don't see howthat's for the arbitrator

MR. FRIEDMAN: Justice Scalia, under the
section 4 analysis, in the making there needs to be sone
evidence that it was forced, the gun to the head
exanple. Sinply pointing to the | anguage in the
agreenent as evidence of that would not be enough. That
is an attack on the | anguage of the agreenent after it's
been fornmed.

The section 4 analysis is very, very limted,
and it goes to these nost basic elenents. So the
| anguage of the agreenent, while certainly the party
opposing it will have the opportunity to nmake the
argunment it's unconscionable, but that would be for the
arbitrator

JUSTI CE SCALI A:  You don't think that could
be used along with other evidence? | think all you're
saying is that it is not in and of itself enough, that
every unfair agreenent is not a coerced agreenent.

MR. FRIEDVAN: It certainly would not in and
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of itself be enough --

JUSTI CE SCALIA: But you could use it as
evidence if there s other evidence supporting that.
Coul dn'"t you?

MR, FRI EDVAN:  Your Honor, you would have to
| ook at the objective manifestation of nutual assent.
For exanple, in this agreenent --

JUSTI CE SCALIA: | think you can answer that
yes or no. Can you use that in addition to other
evi dence to show that the agreenent was not voluntary?

MR. FRIEDMAN: Justice Scalia, | don't think
so. | think you would have to | ook to what transpired
at the time the agreenent was actually entered into and
was made.

JUSTI CE STEVENS: And that's no matter how
one-sided? | nean, suppose the agreenent provided that
the enpl oyee shall pay all the costs of arbitration no
matter who wins and also at the end of the arbitration
shall pay a penalty if he fails to -- it seens to ne you
could have a really one-sided -- that woul d not be
adm ssi ble on the issue?

MR. FRIEDMAN:. Justice Stevens, if there is
an issue about arbitral access, as in there is a bl ock
at the door, you cannot get a ticket to the show,

because of sone inpedinent in getting to arbitration in
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the first place, under the Court's principles announced
i n Randol ph and in First Options, you nust have access to
the arbitrator. So in your exanple, if there is
sonet hi ng prohi biting access to the arbitrator, that
woul d be a different story.

Getting back to Justice Scalia' s question
about the --

JUSTI CE G NSBURG.  \What about the specific
exanpl es he gave, that the -- just take that the -- that
the enpl oyee nust bear all the costs of the arbitration,
win or lose, that's the provision. Wuld that provision
be enough to make the issue one for the court rather
than the arbitrator?

MR, FRIEDVAN.  Justice G nsburg, if it's
sinply a conplaint about the fairness, it would not be.
If the parties --

JUSTICE GNSBURG But is it? W don't need
the "if." Tell me whether you think a provision saying
t he enpl oyee under any and all circunstances pays al
costs -- would that provision make this question of
unconscionability one for the court rather than the
arbitrator?

MR. FRIEDVMAN: It could, Justice G nsburg.

It would not be a question of arbitrability if the party

opposing arbitration can neet the very heavy burden
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establi shed in Randol ph to show that the fees woul d
be -- would prohibit themfromactually getting to
arbitration. It would not be sinply an attack as we saw
here, with no evidence, that we think a termis unfair.
The party opposing arbitrati on woul d have to
meet their burden. They would have to put evidence in.
And, for exanple, in Randol ph the Court stated that in
certain instances Ms. Randol ph coul d have put evidence
i n, and had she put evidence in, which she did not, much
as in this case, if she had net her burden to show t hat
she could not have access to arbitration -- in other
words, if arbitration is an illusory renedy -- that
could be for the court to decide, because, after all
even in the First Options decision, the anticipation is
you have a cl ear and unm st akably del egation that the
arbitrator will nmake a decision, and inplicit in that
that there is an arbitrator to nmake that deci sion.
JUSTI CE BREYER: Yes, that's -- that’'s true.
The thing I was wondering in this case is there's a -- a
di spute that's about racial discrimnation and so forth.
There’s a clause, and the clause says this is
arbitrable, but that is being disputed because the
plaintiff in the case says that's an unconsci onabl e
provision, so it doesn't really apply. And then you say

but now that dispute is referred to the arbitrator to

13
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just read the |anguage. But the plaintiff says that

t hat | anguage, too, is unconscionable, and as |ong as
that | anguage i s unconscionable, then howis it clear
and unm st akabl e that they, he, agreed to do it, because
an unconsci onabl e provision is not a provision?

So if we apply First Options -- | nean, it's
conpl i cated because of the | anguage; it's not
conplicated once you think it out, and -- | hope. But
just applying it very literally, it would seemto say
that you do not have clear and unm st akabl e evi dence
that they agreed to submt this kind of dispute to
arbitration for the reason that what you point to is
itself according to them a product of unconscionability.
How do you -- how do you respond to that?

MR, FRI EDVAN. Justice Breyer, under section
4, which is the enforcenent nechanism the court is
limted to make deci sions about the naking. Once the
maki ng i ssue is not an issue -- and it has never been an
Issue in this case; there has never been an allegation
t he maki ng has been affected -- the court at that
poi nt shoul d enforce the agreenent pursuant to its
terns.

JUSTI CE BREYER: Wl l, making itself
could be, but I think that's a harder question,

whether a -- certainly if the person says you see ny

14
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signature there; that's not mne; that's Joe Banana's,
who tries to imtate nme -- there is no contract, and no
matter what it says, it doesn't go to the arbitrator.
Al right?

Now, we can argue about whether it is or is
not anal ogous to that when he clains it's
unconsci onable. There's a very good argunent it is
anal ogous. There's a very good argunent it is |ike
fraud in the inducenent, and there are sone argunents
t he ot her way.

But First Options | think cuts through that,
by sayi ng whether that's true or not, unless it's clear
and unm st akabl e that they wanted this matter, the
matter of whether the arbitration clause itself is
unconsci onable referred to the arbitrator, whether or
not they wanted that referred to the arbitrator has to
be cl ear and unm stakable. And they are clai mng no,
because the lack -- the provision that says that is
itself a product of unconscionability. That's to repeat
nmy question. But, having repeated the question, why
isn't that the sinplest, nost direct, and four-sentence
ground for deciding this case?

MR, FRI EDVAN:  Justice Breyer, Jackson, first
and forenost, did not ever conplain that the arbitrability

provi sion, the clear and unm st akabl e del egati on provi sion,
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I S unconsci onabl e.

JUSTI CE BREYER: He’s not saying that this
whol e arbitration clause i s unconsci onabl e?

MR. FRIEDVMAN:  He’s conpl ai ni ng that
generally it's unconscionable --

JUSTI CE BREYER: Well, all right. So he's
-- he’s conpl ai ni ng the whol e clause i s unconsci onabl e,
and that's part of the clause.

MR. FRIEDMAN: Justice Breyer, this is really
very simlar to First Options, in which the party said:
I"'mnot party to the agreenent; the scope does not
cover --

JUSTI CE BREYER: Yes, and in First Options, we
said it wasn’t clear and unm st akabl e.

MR. FRIEDMAN: The Court said it was not,
but in First Options the Court set out the rule --

JUSTI CE BREYER: And the rules were what |
just descri bed.

MR. FRIEDVMAN: The rule is -- in this case,
there is | anguage that has never been contested, and that
| anguage cl early and unm stakably says that the
arbitrator has exclusive authority. That |anguage has
never been attacked.

And as to the issue of unconscionability,

pursuant to section 4, which gives the court the
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authority to send the arbitration to the arbitrator, the
court should do exactly that. It should send it to the

arbitrator once the making issue is satisfied, and then

the arbitrator can nmake that deci sion.

CHI EF JUSTI CE ROBERTS: So your position is
that the arbitrator gets to decide questions of
unconsci onability, but the court gets to deci de whet her
the arbitrator can do that?

MR. FRIEDMAN: I n sone instances, Justice
Roberts -- M. Chief Justice, that is correct. The court
nmust deci de whet her the agreenent is made. The court
nmust al so deci de whether there was a cl ear and
unm st akabl e del egation. So under First Options and the
cases that interpret it and the cases before it, the
court nust make the initial determ nation of whether
there is a clear and unm stakabl e del egati on.

JUSTI CE KENNEDY: Well, do you understand --
and we can ask the Respondent. But, as you understand
Jackson's case, is he saying that part of the cl ause,
part of the arbitration clause, is unconscionable, that
t he whol e clause i s unconsci onable or that the whol e
contract is unconscionabl e?

MR. FRI EDVAN. He has made generalized --

JUSTI CE KENNEDY: Because the conplaint is a

bar e- bones conplaint, and I don't know if there's
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anything in the pleadings that reflects what his answer
to that question would be.

MR, FRI EDVAN.  Justice Kennedy, he has
attacked certain provisions specifically of the

agreenent. He is arguing about the discovery provision.

He is arguing about the fees provision. And he is arguing

about certain ternms excluding clains, that bilaterally
exclude clainms. So he has attacked about three
provi sions of the agreenent specifically.

JUSTI CE G NSBURG But all of the
arbitration agreenent, not the enploynent contract as a
whol e.

MR, FRIEDVAN. Justice G nsburg, it is a
st and- al one four-page arbitration agreenent. And --

JUSTICE BREYER. So let's go back to that.
Maybe the other way is sinpler. You say you agree that
if nmy defense to this contract, which you are trying to
enforce against ne or which gives ne a right to sue you,
| ook at the argunent, you put up this four-page
docunent, and | say: Look, that is not ny signature;
that is the signature of Joe Bananas. W agree that's
for the court.

MR. FRIEDVAN: W agree, Justice Breyer

JUSTI CE BREYER: Ckay. Now, we agree it's

for the court if ny defense is, what he did is he got ne
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drunk, told ne a bunch of lies, and I signed it. |
grant it's ny signature, but |ook at how squiggly it is.
And ny wll was not a free one because | was under the
i nfluence of al cohol and lies.

MR. FRI EDMAN: W agree --

JUSTI CE BREYER: (Ckay. Sane. kay.
That’ s Prinma Paint.

MR. FRIEDVAN. -- because that’s part of
the fraud issue.

JUSTI CE BREYER: kay? Now, he
says the reason that I did not sign this contract -- |
agree it's nmy signature; | agree it is not squiggly -- but
still nmy wll was overborne. Wat was it overborne by?
It was overborne by those very situations that |ead
courts to | abel contracts unconscionable. The reason we
don't enforce unconsci onable contract is because the
person who was the victimhad no free will. He did not
sign it of his own accord. And that doesn't -- there’'s
no ot her reason, and that's the basic reason, and
therefore assimlate it to the other two. Wat's your
response?

MR. FRIEDMAN:  No, Justice Breyer, that
woul d be a very different situation. That would be
al | egations of procedural unconscionability, unequa

bar gai ni ng power, and in fact --
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JUSTI CE SCALIA: Do you agree that a
contract cannot be unconscionable unless it was coerced,
that a finding of unconscionability is the sane as a
finding of coercion? You don't agree with that, do you?

MR. FRIEDVMAN: No, there could be other
types of unconscionability.

JUSTI CE BREYER:  Yes, but that's what | want
the answer to. | know you don't agree with it. Wat |
want is a list of reasons why.

MR. FRIEDVAN. Wth respect to procedura
unconsci onability, issues of unequal econom c bargaini ng
power, which is essentially what we have here -- those are
non-i ssues that cannot be addressed by the arbitrator.
And, in fact, under Nevada |aw, Justice Breyer, an
al | egation of procedural unconscionability, no matter
how procedural --

JUSTICE BREYER. But I'mnot interested in
arbitration law. |I'minterested in contract |law, and I
want to know why as a general matter of contract |aw an
al | egation of unconscionability, defense of
unconscionability, is why is it not enough like the
coerci on defense or the inducenent defense or the "I was
I n Al aska" defense? 1Isn't it enough Iike that that they
shoul d be treated ali ke? And now you' re going to say no,

and | want to know why not.
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MR. FRIEDMAN: It does not rise to the sane
| evel as sonething that's fraudul ent or sonething that

is forced with a gun to your head.

CHI EF JUSTI CE ROBERTS: | woul d have thought
the answer to your -- the answer to your answer woul d be,
well then, the -- you're nore likely to win on that

question. Qoviously, you are going to |lose on the gun to
the head, but if it’s sinply the econom c inequality or
what ever, under the State | aw you re probably going to
prevail, and they will say there is a valid contract. |

t hought the -- your -- your whole point was sinply it's
all or not hing.

The courts get to decide is there a valid
contract or is there not. And once they decide there
I's, then everything el se about unconscionability of
particular clauses is for the arbitrator.

MR. FRIEDVMAN:. M. Chief Justice, nost
everything is for the arbitrator, and | want to
di sti ngui sh between unconscionability, as Justice Breyer
is referring to, and access issues and issues that go to
the maki ng, because there is a very bright [ine. Mking
I ssues go to the actual formation, nutual assent, and
there is obviously no nutual assent if you have a gun to
your head.

But issues such as, well, this is unfair,

21

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

may have to do this, speculation is sinply not enough
to -- to pertain to the maki ng of the agreenment, nor is
an i ssue about an inpossibly burdensone access to the
arbitration

JUSTI CE SCALI A:  Can you - -

JUSTICE G NSBURG M. Friedman, this
contract is -- is unusual in that, as Judge Hall said,
it was nore enployee-friendly than nost. It had a
clause -- it had a provision for back-end review with
the court. The review -- at the end of the line, there
was to be court review, and as the parties said, it
shoul d be just like review of a district court decision,
a much -- nmuch nore focused review than would be in the
case of an arbitration agreenent.

Now, that clause cones out because of our
decision in Hall. That |eaves the -- the arbitration
agreenent in -- in an inbalance. There was court review
assured at the back end. So why isn't it reasonable to
say the parties contenpl ated vigorous court review, if
it can't be had at the back end, it should be had at the
front end?

MR. FRIEDMAN: Justice G nsburg, there wll
be court review at the end pursuant to section 10. As a
result of Hall Street, section 10 is now the excl usive

basis on the tail end --
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JUSTICE G NSBURG But it was very limted
review. But the parties to this agreenent put in a
cl ause that provided for the standard review, not the
very limted review that the Arbitration Act calls for

MR. FRIEDMAN: That's correct,

Justice G nsburg. But by operation of |aw and because
of this Court's decision in Hall Street, now the parties
wi Il receive the section 10 review, nuch as they would
in the First Options case.

JUSTI CE SCALIA: Once again, has this
argunent been made here? | thought that the only basis
was unconscionability. | suppose you could have nmade
the argunent that the contract is void because one of
Its essential provisions has been rendered unl awful and,
therefore -- and is not severable, and, therefore, the
whol e contract fails. | suppose you coul d nmake that
argunment. That hasn't been made, has it?

MR. FRIEDVMAN: Justice Scalia, that's
absolutely correct. There has been no argunent, in
fact, at no tine -- and it would have -- the proper
pl ace woul d have been the district court -- was any
evi dence ever put into the record --

JUSTICE G NSBURG How could it be in the
district court? W didn't decide Hall Street until

after the district court was finished in this case.
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MR, FRIEDVAN:. But, Justice G nsburg, at the
district court no evidence of any sort attacking any
provision. The only attacks here on the provisions are
the argunents that were nmade by ny col |l eague in the
brief --

JUSTI CE G NSBURG. | thought you were
maki ng, in answer to Justice Scalia, the question -- he
said, well, they didn't raise it. They didn't raise
that wwth this provision out, it was an essentia
provi sion, so the contract was void. They had no reason
to make that in the district court because Hall Street
was not yet deci ded.

MR. FRIEDVAN: Justice G nsburg, ny point
sinply is they put in no evidence of any sort attacking
anything. We're sinply --

JUSTI CE SCALIA: Can they make it here now?
Can they make -- | nean, even if they had -- you know,
even if there was no reason to nmake it in the district
court, is the law --

MR FRIEDMAN: | -- | --

JUSTI CE SCALIA: -- that since they didn't
have an opportunity to make it in the district court,
they can make it in the Suprenme Court?

MR, FRI EDVAN. Justice Scalia, they could

make that argunent before the arbitrator, and the
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arbitrator could nmake that decision. Under the clear
and unm st akabl e del egati on, that issue, |ike other
i ssues, should be decided by the arbitrator.

Nobody is contesting -- at |east certainly
nobody contested prior to us getting to the Suprene
Court -- both the district court and the Ninth Crcuit
hel d that the | anguage was cl ear and unm st akabl e.

There was never any contest to that issue until we got
here. And because of the clear and unm st akabl e | anguage
and because the agreenent does not inplicate the making,
we asked the court to enforce the terns of the agreenent
as witten and pursuant to Bazzle and Howsam In
particular, in Bazzle the Court recogni zed that issues as
to scope and issues as to validity can go to the
arbitrator in the first instance.

Here, there can be no doubt -- and certainly
there was no doubt at the district court level and N nth
Circuit -- that the parties clearly and unm st akably gave
the arbitrator exclusive authority. And we’'re asking
the Court to give effect to that |anguage.

The -- the -- the primary purpose of the
Federal Arbitration Act is to enforce arbitration
agreenents pursuant to their terns. Here, there's no
real dispute about what the terns are. Under section 4,

alimted inquiry, once we have satisfied section 4 the
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court should proceed to send us to the arbitrator.

Nobody is arguing that M. Jackson can't
make these chall enges once he gets to arbitration. In
fact, he certainly can. And the arbitrator will make
that decision. And the arbitrator may decide that it is
unconsci onabl e, in which case he’'ll set it dowmn. O
he may decide -- or he or she may decide that it’s not
unconsci onabl e, or he or she may decide that certain
terns are problematic and to sever those.

At this point, if there’s no other
questions, 1'd like to reserve ny remaining ny tine.

CH EF JUSTI CE ROBERTS: Thank you, counsel.

M. Silverberg.

ORAL ARGUMENT OF | AN E. SI LVERBERG
ON BEHALF OF THE RESPONDENT

MR. SILVERBERG  Thank you,

M. Chief Justice, and may it please the Court:

The Petitioner would have the Court adopt a
rul e whereby agreenents to arbitrate are presuned
enforceabl e before their validity has been determ ned by
a court under section 2 of the Federal Arbitration Act.
They woul d have people |ike M. Jackson waive their
right to go to court through the use of a clause
del egating this judicial function to the arbitrator.

JUSTI CE SOTOVAYOR: Coul d you descri be for
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us what i s unconscionable about this contract? Wat is
your cl ai mof unconscionability? He says it's not
arbitration per se; it's just certain of the provisions
here; if you change the provisions, |'mhappy with
arbitration

I's that your position?

MR. SILVERBERG Yes, Your Honor, that --
that what is unconscionable about this is it's unusually
one-sided in that the issues that are nost inportant to
M. Jackson, such as his racial discrimnation case, he
Is required to arbitrate, but those issues that m ght be
nost inportant to the Petitioner, such as trade secrets
and unfair conpetition, they are not bound to arbitrate.
So --

CHI EF JUSTI CE ROBERTS: | woul d have thought
the issue would be -- it's odd to say, | think, that if
you have 10 provi sions, sone are unconsci onabl e and
sonme are not. The issue would be whether there is
unconscionability in the maki ng of the whol e contract.
In other words, it's the sane question | asked your
friend: Wiy isn't it all or nothing? If it was -- if
there was no unconscionability in the making, then the
arbitrator decides. |If there was unconscionability in
the making, then -- then the arbitrator doesn't decide

anything. Questions 1 through 10, not sinply, you know,
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1, 8, and 9.

MR. S| LVERBERG If | understand Your

Honor's question, the -- the threshold det

erm nati on

must first be made by the court under section 2 as to

whet her there i s unconscionability either

of the entire

agreenent or any of the provisions. It would then,

assum ng that were found,

fact unconscionable, it would be on State

that some provisions were in

|aw to

determ ne whet her or not the entire agreenent gets

t hrown out --

CHI EF JUSTI CE ROBERTS: No, ny point is that

once you get past that gateway question of whether the

formati on of the contract was not unconsci onabl e, then

clainms that particular

provi si ons were unconsci onabl e

are by definition for the arbitrator to decide.

MR SILVERBERG No, we would

di sagree with

that, and here's why, Your Honor, and | think this goes

to sonmething that Justice Sotomayor asked,

which is it

creates a very difficult rule to deal with. The

Petitioners here, one, they have nade a huge concessi on,

we believe, in their reply brief by saying that if there's

an illusory renedy, that that is a section of

unconscionability that the court can hear

But all

t hese ot her --

JUSTI CE G NSBURG Wiy is that
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that a big concession, because | thought, as the First
Crcuit said, if argunent is the -- the contract is
illusory, that goes to the court, but here the only
claimis unconscionability. That's a question of
fairness. It doesn't go to the court.

MR. SILVERBERG The -- the reason it's a
concession is because that's not their original position
and that's not the question that they presented to this
Court.

JUSTICE G NSBURG But if they -- if they
made t hat concession, so what, under the First Crcuit's
readi ng?

MR. SILVERBERG The First Grcuit, Your
Honor, we believe did not interpret this correctly.
They have, we believe, carved out a section of
unconscionability |aw at the exclusion of all other
unconsci onability | aw

W know that States and Federal courts have
routinely applied State unconscionability |aw, and they
woul d have a rule whereby all this jurisprudence of the
St ates delineating unconscionability law would in
essence be preenpted.

JUSTICE SCALIA: Is that -- is that right?
Is the arbitrator free to decide unconscionability in a

vacuum wi t hout taking into account State |law at all?
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And doesn't he get reviewed afterwards by the State
court on the basis of a nmuch nore | enient standard
than -- than if the court decided it de novo. But can
he really disregard State | aw regardi ng
unconsci onabi lity?

MR, SILVERBERG Well, the problemis, Your
Honor, and if | understand Your Honor's question
correctly, that determ nation nust of course be nmade by
the court, because the arbitrator doesn't have any
authority to do anything until the requirenments of
section 2 are net. And | hope |’ munderstandi ng Your
Honor's questi on.

JUSTI CE SCALIA: No -- | nean, you -- |
t hought you were saying that if we allowthis to go to
the arbitrator, the arbitrator can sinply disregard the
question of unconscionability.

MR, SILVERBERG That -- in essence, yes.

JUSTI CE SCALIA: And that's not ny
understanding. M understanding is that he's -- he is
obliged to take account of State | aw regarding
unconscionability, but it's going to be his call, as it
woul d be the district judge's call if this had gone to
court, whether in fact this is unconsci onabl e.
Afterwards, there will be court review And if he has

totally disregarded all State | aw regarding
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unconscionability, wouldn't -- wouldn't you have a basis
to set aside the -- the arbitration?

MR. SILVERBERG Respectfully, I -- 1
di sagree with that, and here's why, Your Honor: The
back-end review -- presunably it would be, | believe,
under section 10(a)(4) that he exceeded his authority.
And once the arbitrator is enpanelled under the
Federal -- under section 2, once he is authorized to
make any decisions at all, including the issue that the
Petitioner would have hi m deci de of unconscionability
and arbitrability, it would be inpossible for anyone to
say he has exceeded his authority.

JUSTI CE SCALI A: That doesn't nean -- does

that nean he can disregard -- let's assune the contract
is acontract to maim | nean, it -- you know, it's --
it'"'s like -- it's a Shylock contract, okay? He's going

to be able to exact a pound of flesh. Now, there are
State laws which invalidate contracts to maim Do you
think that the arbitrator can ignore that, and say,
well, you know, | don't really think it's so bad; a
pound of flesh sounds reasonable to ne?

MR. SILVERBERG | think the concern is,
Your Honor, and it's hard to draw the line --

JUSTI CE SCALIA: Can he ignore the State

| aw?
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MR SILVERBERG | think there’'s no
adequate review if he chooses to without the court's
review of --

JUSTICE SCALIA: Is that right? You don't
think a State court would in the blink of an eye set
aside an arbitration that allowed a -- a pound of flesh?

MR. SI LVERBERG  Your Honor, | would hope
they would, but I -- in reading the narrow revi ew of
section 9, 10, and 11, | don't think we have that
guar ant ee.

JUSTI CE SCALIA: | think you have a
m sunder standi ng of the law, then, if that's what you
believe. | -- 1 think there’s no doubt what would
happen in that case.

JUSTI CE BREYERT What is -- what |'m not sure

about what you are arguing nowis ny -- as | cane into
this, I thought there were three situations. Situation
1is comon in |abor arbitration. It's an arbitration

agreenent that says wages, hours, and working conditions
di sputes will be arbitrated, and we have a question
about whether a particular dispute is or is not full
within the definition.

MR. SI LVERBERG R ght.

JUSTI CE BREYER As to that one, we assune

that the parties intended the question of arbitrability
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to be arbitrated; we assune it. Normally, that's the
rule. It's the scope of the arbitration agreenent.
That's a little hard to distinguish, but sonetines
that's not the argunent. The argunent could be: Well,
there are four different provisions in the arbitration
section, and we think one of themis void because it's,
say, unconscionable, but the others are okay. Now, that
one, | nean, normally, you could if it's clear enough
say | want that one to go to arbitration.

And the third one is that you have a
contract, and it's an arbitration contract, and it's on
four separate pieces of paper, and what you’' re saying
is, I was in Al aska, or the equivalent, and maybe
unconscionability is the equivalent. On that one |I'm
wi th you.

| don't see how you can submt -- agree to
submt that to the arbitrator, because there’'s no
agreenent, or at least no valid one, at |east no valid
one under State | aw

But what are you arguing? That this is that
case or this is the other case | just nentioned, that
m ddl e case where you have 10 provisions and you're
saying that this one over here is unconscionabl e but
that one isn't; and -- but | did sign a valid

arbitration agreenent. | agree with that. [It's just that
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certain provisions of it are invalid because they're
unfair. Wat are you arguing in this case?

MR. SILVERBERG  That -- Your Honor, it
woul d be the second one. That there are issues --

JUSTI CE BREYER: Well, the second one -- |
don't see how you get there, because if it's the second,
one you concede that there is an arbitrati on agreenent
that’s valid. And if you concede that there is a valid
arbitration agreenent between you and your client, and
you' re arguing over the scope of different provisions
or whether certain provisions within it are valid or
invalid, why can't you submt that to an arbitrator if
iIt's clear enough?

MR. SILVERBERG But we don't concede that,
Your Honor. That's the whole point, is that the court
must make that threshold determ nation.

JUSTI CE BREYER: As to each provision? As
to each bit of -- why?

MR. SILVERBERG  Because that's the mandate
of section 2. The arbitrator derives his authority --

JUSTI CE BREYER  But suppose you and your --
your client -- rather, your client and the other side have
absol utely agreed, clear as could be, under the
arbitration agreenent: W want arbitrated too whet her

the provision that these words are contained inis
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unconsci onable. Can't they agree to that?

MR. SILVERBERG  Your Honor, the parties are

-- don't necessarily have to take every issue to court,

but should a party challenge that issue as

unconsci onabl e, that door should remain open

This case is not so much -- it is about our

case here, but there’s a bigger picture here.

JUSTI CE BREYER Ckay. Let ne say it nore

easily. W have agreenent nunber one, four pages, and

withinit is a question of -- which just |ooks like this

one. Agreenent nunber two: The two parties agree that

if any dispute should arise as to whether any words in

agreenent nunber one are unconscionable, they will go to

the arbitrator. Agreenent nunber two is concededly

valid. Now do you want to say that agreenment nunber

one -- those words have to be decided by the court?

MR, SILVERBERG  Your Honor, it is our

position that -- that the threshold determ nation as to

the validity of the contract --

JUSTI CE BREYER R ght, but if you re going

to say yes --

MR SILVERBERG -- would go the court.

JUSTICE BREYER -- then | think if you' re going

to say yes to that,

I''mnot sure, but |

then it’s contrary to First Options,

don't see why not.
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MR. SILVERBERG  Well, Your Honor, | think
that what Your Honor is describing is the first part of
First Options that | ooked -- and that's what the
Petitioner would Iike to rely on, is objective contract
| anguage. But then the Court adds the entire other
section which says we don't presune that parties intend
to arbitrate certain matters and -- because we’'re not
yet at that scope -- but we want clear and unm st akabl e
| anguage, not just objective |anguage in the contract.

And there's an inportant reason for that,
because it's inpossible to drawthe l[ine. You're
carving out certain issues of unconscionability --

JUSTI CE KENNEDY: After this --

MR. SILVERBERG -- saying both --

JUSTI CE KENNEDY: After this suit was filed
and both parties are going up the steps to the court,
could the attorneys and the parties stop and say let's
arbitrate this issue of unconscionability and pick an
arbitrator? Could they do that?

MR. SILVERBERG They -- | think the answer
there woul d be yes, but the door needs to be open in
case there is a challenge, Your Honor. Certainly,
nobody is --

JUSTI CE KENNEDY: No, then -- then the --

MR. SILVERBERG -- required to go to court.
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JUSTI CE KENNEDY: Then the enpl oyee | oses.
He says: OCh, you have to have an open door; this was --
this was not properly before the arbitrator.

MR. SILVERBERG | think if Your Honor is
asking --

JUSTI CE KENNEDY: Because, you see, if
you say yes, that they can arbitrate this, then the
guestion is why can't they do it when the contract's
si gned?

MR. SI LVERBERG  Again, Your Honor --

JUSTI CE KENNEDY: Let's assune that the
answer to ny question is yes, they can put that to an
arbitrator. |If that's so, how can you prevail in this
case if the agreenent clearly conprehends subm ssion of
this issue to the arbitrator?

MR SILVERBERG Well, we don't concede that

it clearly does that. W -- what our positionis --
JUSTI CE KENNEDY: |'m-- |'m asking, assune
you do?
MR, SILVERBERG | don't think that gets us

around the requirenents of section 2, Your Honor, that
says the court and the doors to the court nust always
remai n open for that.

CH EF JUSTI CE ROBERTS: | thought your --

MR. SILVERBERG | hope |’ m understandi ng your
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guesti on.

JUSTICE G NSBURG M. Silverberg, the
section 2 on which you place nuch enphasis just says
that agreenents are enforceable save on such grounds as
exist in law or equity for revocation of a contract.

But the section 2 doesn't say any -- anything about who
deci des that question.

MR. SILVERBERG That's true, Your Honor
the -- but the |logical reading of that statute woul d
i ndicate that these three elenents -- a witing, in
Interstate commerce, and not revocable at |aw and
equity -- would have to be net before the arbitrator has
any authority to do anything.

And as Your Honor nentioned in the -- in the
Doctor's Associ ates case, there are certain issues that
are certainly involved, and unconscionability is one of
those issues that can be presented to the court wthout
violating section 2, as well as fraud and duress, |
bel i eve, were the other ones that the Court had -- had
delineated in that case.

JUSTICE BREYER: | read your -- | prom se
you I'll go back to First Options, which I thought was
of gemlike clarity --

(Laughter.)

JUSTI CE BREYER: And | am apparently the
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only one in the world --

MR. SILVERBERG  That's because it was well
ar gued.

JUSTICE BREYER -- the only one in the
world who thinks that. And I'll go back to --

JUSTI CE SCALIA:  You wote that, didn't you?
Didn't you wite that opinion?

(Laughter.)

JUSTICE BREYER: I'll go back to that and
|l ook at it. But the -- the --

(Laughter.)

JUSTI CE BREYER:  Looking at your response to
their notion to arbitrate --

MR SI LVERBERG  Yes.

JUSTICE BREYER -- it seened to ne you
said here that -- that because of your -- your position,
your client's position, that the whole thing is
unconsci onable. You didn't say that?

MR. SILVERBERG Well, we said that -- it
was certainly ny position that the entire agreenent was
unconsci onabl e based on Nevada | aw - -

JUSTI CE BREYER:  Yes.

MR. SILVERBERG And that it was so
i ncredi bly one-sided, and also the |imted discovery

provi sions, and al so because, frankly, we are not
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| ooking to treat this anything other than |i ke we woul d
ordi nary contract |aw that also strikes one-sided
provisions in -- for exanple, in Nevada, the Fick case,
whi ch woul d strike down a one-sided prenuptia
agreenent, or |ease agreenents that have one-sided
attorney fee provisions are routinely struck down as
one-sided. So their position --

JUSTI CE KENNEDY: But which is the stronger
case for arbitration? Case one, you attack the
arbitration clause only, part of the arbitration
contract only, as being unconscionable. Case two, you
attack the whol e agreenent as bei ng unconsci onable. Do
t hose both stand on the sane footing, or is one a
stronger case for subm ssion to the court than the
ot her ?

MR. SILVERBERG | think this Court has nade
clear in the severability cases that challenges to the
contract as a whole would go to the arbitrator to

decide. W have here, as Petitioner admts to --

JUSTI CE KENNEDY: | find that sonewhat
paradoxical, but | -- | agree that that -- that that's
the | aw

MR, SILVERBERG So the stronger one would
be an -- as this case, which we believe is very

strong, an attack --
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JUSTI CE KENNEDY: So if you do go to the
State court, suppose the State court says: | can't
real ly decide this question about the one clause unl ess
| determ ne the conscionability or the unconscionability
of the entire contract, and I now proceed to do that.

Do you have to wait and say: Stop, you

can't do that?

MR. SILVERBERG | think that’s what
sections 3 and 4 contenplate, is for -- and they have
been in existence since the passage of the Act -- for

parties to cone in and nmake their case as to whether or
not the FAA would apply or not apply.

JUSTI CE KENNEDY: But suppose the State
court judge says that he has to | ook at the whole
contract. Do you say: Oh, I'msorry to bother you; we
have to go back to the arbitrator now?

MR. SILVERBERG That's not the situation in
this case, but assumng it were --

JUSTI CE KENNEDY: \What's your -- no, it's a
hypot heti cal case.

MR. SILVERBERG | under st and.

JUSTI CE KENNEDY: What woul d your position
be in the hypothetical case, representing your client?

MR. SILVERBERG Representing ny client, who

is M. Jackson, | would want the court to |l ook at the
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whol e thing, but if | were in the Petitioner's shoes |
think I would have an argunent that, based on this
Court's precedent --

JUSTI CE KENNEDY: And what do you think the
judge shoul d deci de as between those two possibilities?

MR. SILVERBERG If it's an attack on the
contract as a whole, it should go to the arbitrator.
think that's clear frommny of the Court's cases;
whereas, if the attack is to the arbitration clause
itself, that is sonething for the court to decide and
det er m ne.

JUSTI CE SOTOVAYOR: Counsel, | think | heard
Justice Kennedy's question to be -- let's not confuse

the contract as a whole. There’s only one contract

her e.

MR, SI LVERBERG  Correct.

JUSTI CE SOTOVAYOR: It's an agreenent to
arbitrate.

MR SI LVERBERG  Yes, Your Honor

JUSTI CE SOTOVMAYOR: So an attack on the --
as | think Justice Breyer noted, you -- an argunent that

it's one-sided goes to the entire arbitration agreenent.
| don't want to arbitrate because that's not what |
chose to do freely. Correct?

MR S| LVERBERG Correct.
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JUSTI CE SOTOVAYOR:  That,
the court.

MR. SILVERBERG  Yes, Your

JUSTI CE SOTOVAYOR:  The d
that there are provisions within howt

going to be held that, standing al one,

you say, is for

Honor .
fference here is
he arbitration is

you think are

unconsci onabl e, even though the agreenent to arbitrate

iIs not. Am1| correct in understanding your allegation?

MR, SI LVERBERG  No, Your

Honor .

Respectfully, it’s our position that both are present.

There are certain elenents of the arbi

trati on agreenent

t hat are unconsci onabl e and, under Nevada | aw, which

woul d render the entire arbitration agreenent

unconsci onabl e.

JUSTI CE SOTOVAYOR: You see, that's what |

confused by, because when | first asked you this

question, you said: | would be happy
the court struck the discovery provisi

the fees provision. Wich answer are

to arbitrate if
on and, | guess,

you gi ving ne?

MR. SILVERBERG |’ mgiving you the one |

just gave you, | think, Your Honor, which is we’ ve got

both certain provisions that are unconscionabl e, that

under Nevada | aw render the entire agr
unconsci onabl e --

JUSTI CE SOTOMAYOR:  Ckay.
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MR. SILVERBERG -- and that's what the Court
is torely on

JUSTI CE SOTOVAYOR: Okay. That -- now |
understand that part of your argunment. But let's assune
that that wasn't Nevada |aw, that Nevada | aw woul d say
severability works, and there is an agreenent to arbitrate,

and all we have to or could do is strike the unfair provisions.

© 00 ~N o o b~ w N P

N NN N NN R R R R R R R R R
g A W N B O © 0 N O 00 M W N B O

Let's assune that situation. Wo decides
whether to strike the unfair provisions?

MR. SILVERBERG  That would be the court
under our position, Your Honor, and that --

CH EF JUSTI CE ROBERTS: No, that can't be
right. The -- how can you say there's no problem
agreeing to arbitrate, no inbal ance in bargaining
aut hority whatever, but then say, oh, but these
procedures are unconsci onabl e?

It seens to ne that the procedures are
there, and the party, the enpl oyee, whatever, can | ook
at those. And if he says, well, that's unconsci onabl e,
you don't sign the agreenment as a whole. But once you
are -- in for a penny, in for a pound. |If you agree to
arbitrate, then it's at least for the arbitrator to
deci de particul ar provisions, whether they're
unconsci onabl e.

MR S| LVERBERG Well --
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CHI EF JUSTI CE ROBERTS: | know you're
arguing in the alternative. But the one argunent that
we get to pick out the provisions we don't |ike and say
t hose are unconsci onabl e, but the agreenent as a whole
Is not -- that seens to ne illogical.

MR. SI LVERBERG  Your Honor, that is our
position. | hope |I am understandi ng your question. But
this is a matter of State |aw as to which provisions
woul d render the entire agreenent unconscionable. And I
think that body of unconscionability law is not so
varied that we would have unwieldy results. | think
State --

CHI EF JUSTI CE ROBERTS: Well, it's a matter
-- it may be a matter of State |aw, but the open
guestion is who gets to decide it.

MR. SILVERBERG Right, and our --

CHI EF JUSTI CE ROBERTS: Arbitrators decide
matters of State law all the tine.

MR. SILVERBERG Certainly, they do.
Certainly, they do. But before they have that authority
to even do that, the requirenents, again, of section 2
have to be net. And that is our position in this
matter. That's --

JUSTI CE SCALI A1 Let's assunme Nevada | aw

says you cannot -- you cannot fire sonebody for conm ng
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inlate to work any fewer than 10 tines, all right?

And an individual is fired. He goes to arbitration, or
at least the conpany tries to take himto arbitration on
it. And he says, no, because | was fired in violation
of Nevada | aw.

Now, is it your position that that -- that
that case would have to go imedi ately to court and
could not submt to the arbitrator the issue of whether
i ndeed he was fired for comng less than 10 tines, and
i ndeed whether if he was comng in less than 10 tines,
that would be an invalid basis for a dismssal?

MR. SILVERBERG No, Your Honor, and here's
why: | think Your Honor has described a situation
simlar to -- | believe that was the G een Tree
situation, where there was an allegation that the entire
contract was illegal, the usurious contract. But there
was no question as to the naking of the agreenent to
arbitrate.

So, in Your Honor's hypothetical, if there is
no dispute as to the arbitrati on agreenent bei ng subj ect
to a ground of revocation at law or at equity as
defined in section 2, then | would -- | would concede
that that was sonmething that would go to the arbitrator,
Your Honor.

JUSTI CE SCALIA: Well, your -- your position
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seens to be that unconscionability is the same as
coercion in the making of the agreenent. And | don't
know that that's true.

MR. SILVERBERG Wl |, Your Honor
respectfully, in Doctor's Associates, | think the Court
spoke very clearly that fraud, duress, and
unconscionability are there and are part of sonething
that can be raised under section 2. And also the
Court's hold in Prima Paint --

JUSTI CE SCALIA: No, | don't care what we --

MR. SILVERBERG -- where fraud --

JUSTICE SCALIA: | don't care what we said in
dictum It doesn't seemto ne that unconscionability is
the same as duress or the sane as fraud --

MR. SILVERBERG To -- oh, I'msorry.

JUSTI CE SCALIA: -- that you can -- you can
be a stupid person who voluntarily signs an unconsci onabl e
contract. Now, the courts may protect you because you' re
stupid, but you haven't been coerced. |Is there no
di stinction between unconscionability and coercion?

MR. SILVERBERG  Not under section 2, Your
Honor. | think the -- the definition that the

Petitioner would have this Court adopt, that narrow view

of making -- again, sonmething Justice Sotomayor
brought up -- would create a rule where certain
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unconsci onability chal |l enges went to the court --

JUSTICE SCALIA: Wiy is that?

MR. SILVERBERG -- and ot her
unconsci onability challenges didn't go to the court.

JUSTICE SCALIA: Wiy is that? | would say
all unconscionability challenges, if you have an agreenent
that’s as clear as this one, would go to the arbitrator.
Wi ch ones would have to go to the court?

MR, SILVERBERG Al of themshould go to
the court, Your Honor, based on this Court's hol ding
both in Doctor's Associates and Prima Paint, in that
both fraud in the inducenent, like in Prima Paint, and
unconsci onability envision a situation where you’ve
got a fornmed contract that people can choose to opt out
of. | may be subject to a contract that was induced by
fraud, but | may |ike the benefit of that bargain. So I
may be able to go ahead with that.

And sane with an unconscionability chall enge.
W’ ve got an agreenent that was nade that -- that the
I nnocent party can decide to opt out of. And | think
that’s very consistent wwth this Court's hol di ng and
with what the various State courts have been doing in
reliance on those hol dings.

JUSTI CE BREYER: But not every contract. |

mean, 1’1l take that argunent. 1°d like to know
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about that argunment. 1'd like to know what really
I's the underlying, which |I’ve never | ooked up.

What is the underlying rationale in contract
| aw of setting aside contracts as unconsci onabl e? Wy
do courts do it? Wuat's the theory? 1'd like to
know t hat .

MR. SILVERBERG My understanding is that
it's so unfair that it couldn't really be said that a
party assented to -- to that. And | think that's what --

JUSTI CE BREYER: See, that's what | wonder,

that last part -- is it that the basic theory is we want to

protect a group of people by -- who voluntarily entered
into contracts by giving themthe right to opt out, or is
Is that we don't think that they really neant to do it?
MR. SILVERBERG It's the latter, Your
Honor. | think if they really chose to --
JUSTI CE BREYER: (kay. On that
guestion, or any other question, is, | would inagine,
where we have agreenent one, and the argunent is maybe
agreenent one was unconsci onable. And then we enter
into agreenent two, and the parties in agreenent two
agree to -- to arbitrate their unconscionability dispute
I n agreenment one, and there’s nothing wong with
agreenent two, | would think that's then the question of

unconscionability is for the arbitrator.
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MR, SILVERBERG If | understand your
question --

JUSTI CE BREYER: You said "all,"” and | just
don't think you neant all. But maybe you did. That's
why | asked the question.

MR. SILVERBERG | -- | think that the safe
thing to do is to keep the door open to peopl e,
especially in situations like this, where there is such
unequal bargai ni ng power, where people are presented
wi th a nonnegotiable termof their enpl oynent --

JUSTI CE STEVENS: May | ask this kind of
el enentary question?

MR. SILVERBERG  Yes, Your Honor

JUSTI CE STEVENS: Are there cases out there
that hold that an agreenent can be partially
unconsci onabl e, that it’s unconscionable for sone
clauses but not inits -- inits entirety?

MR. SILVERBERG Certainly. And | think
that would be natter of State |law, again, to determ ne
when there --

JUSTI CE STEVENS: But there are cases
that -- that draw that distinction?

MR, SILVERBERG |'m sorry.

JUSTI CE STEVENS: There are cases draw ng

that very elenentary distinction?
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MR. SILVERBERG | believe so, Your Honor
| think in Nevada you would -- if we had naybe just one
unconsci onabl e cl ause, that the court m ght sever and
send the rest to the -- and validate the rest of the
arbitration agreenent. But then when -- certain -- any
nunmber of cl auses, depending on State |aw, woul d make
the entire agreenent to arbitrate unconsci onabl e.

CHI EF JUSTI CE ROBERTS: Does it nmake a
di fference in response to Justice Stevens's hypothetica
that there is a provision saying the arbitrator wll
deci de the conscionability of all clauses? The
arbitrator may decide that clauses 2 and 8 are
unconsci onable, but if there’'s an agreenent and it's
not unconscionable that the arbitrator wll decide, then
the arbitrator decides all of them right?

MR. SILVERBERG If the agreenent -- | think
| understand your question. If the agreenent to
arbitrate itself is not --

CH EF JUSTI CE ROBERTS: Right.

MR. SILVERBERG -- there’s no
unconscionability challenge to that, and there’ s no
other fraud in the inducenent or any other thing that
the court has nentioned it would go to the broader view
of making the grounds for revocation, if those grounds

for revocation are not present, then |I believe the
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arbitrator would be enpowered to nmake those deci sions,
Your Honor.

CH EF JUSTI CE ROBERTS: Can | ask you just a
foll owup on Justice Breyer's hypothetical to you where
he had the first agreenent and then the issue to the
second? You said you ve got to | eave the door open.
The door open on the second agreenment or on the first
agr eenent ?

MR. SILVERBERG | think the door should be
open on all the agreenents, because until that door is
open under section 2 -- as long as that door is open
under section 2, then we don't have the concern about
parties making the terns of arbitration so onerous or
burdensone that they would not be able to even access the
arbitral forum And that's really a huge concern in --
in not just in this case, but in the bigger picture.
Courts nust remain open to protect people.

| would venture to say that there are many
people in this roomwho are subject to arbitration
agreenents, and they don't even know, through --

JUSTICE G NSBURG M. Silverberg --

MR. SILVERBERG  Yes, Your Honor

JUSTICE G NSBERG -- on that, underlying
your whole case | think is the notion that this is an

adhesion contract; it's a take-it-or-leave-it contract,
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very comon in consuner, credit card agreenents, in

enpl oynent contracts, that one party has no say except
to sign or not to sign. Are all those contracts subject
to the unconscionability argunment that you' re nmaking or
only sone of then? And if only sone, which ones?

MR, SILVERBERG | woul d suggest, Your
Honor, that they all are subject to that. And then we
| ook to State law to determ ne, whether, for exanple, in
Nevada i f you' ve great procedural unconscionability
they have the sliding scale approach based on the D. R
Horton case, which we have briefed, where you would
require less of a show ng of substantive
unconsci onability.

JUSTI CE SCALI A:  Not much use signing an
arbitration agreenent then, not nuch use for the enpl oyer.
He’s going to end up in court anyway. Every one of them
wi || be acknow edge as unconscionable. So what’s the
use?

MR. SILVERBERG Wl I, Your Honor --

JUSTI CE SCALI A: | nean, kiss good-bye to
arbitration

MR. SILVERBERG Not at all, Your Honor

JUSTI CE SCALI A:  No?

MR. SILVERBERG  That door's been open under

section 3 and 4 since the inception of the Act. W are
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advocating the status quo be mai ntai ned here, Your Honor,
and there is no reason to suggest that there will be sone

rush to court on this. Courts are quite capable to do this

10
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25

in a summary fashion

If a party conmes before the court with a
basel ess unconscionability challenge, | would i mgi ne
not only will the court dispose of it quickly, but if an

attorney nmakes a routine practice of bringing basel ess

notions to the court, he'll have his own issues to
deal with. So, I don't -- I -- | disagree that there
wi Il be sonme floodgates or that this will in any way --

to the contrary --

JUSTI CE SCALIA: The amci certainly claim
the contrary. The Chanber of Commerce clains that this
Is what’ s happening and that it has been a snowbal i ng
effect.

MR. SILVERBERG W disagree with them and
Your Honor, and | would cite that we have sone of the
nost prestigious arbitrators in this country that have
joined our position and recogni zed the courts' vital role
in maintaining the fairness of the arbitration process
so the public can trust it and so the weaker parties to
t hese agreenents can be protected, because should that
di sappear, there wll be nothing to stop stronger

parties fromagain sending M. Jackson, who lives in
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Reno, to M nnesota to arbitrate his claim

JUSTICE G NSBURG Well, this --

JUSTI CE SCALIA: There --

JUSTICE G NSBURG. This clause is not of that
ki nd, and you’ ve singled out three things that nmade it
unconsci onable. One, the fee provision, the splitting
fees, that the court rejected. So the only two left is
the one-sided aspect of it and the limted discovery.

It seened to ne that the limted discovery
cl ause, that that was quite comon to say we’'re not --
we don't want to get involved in the nassive discovery
you can get in a -- in acivil proceeding. |Is there
sonet hi ng unusual about limting discovery to docunents?

MR. SILVERBERG There -- there is sonething
unusual . They’ ve gone well beyond the AAA and Iimted
di scovery to one deposition and one expert, which in an
enpl oynent case is very difficult.

Thank you, Your Honor.

CH EF JUSTI CE ROBERTS: Thank you, counsel.

M. Friedman, you have 4 m nutes remaining.

REBUTTAL ARGUMENT OF ROBERT T. FRI EDVAN
ON BEHALF OF THE PETI TI ONER
MR. FRIEDMAN:  Thank you, M. Chief Justice.
I’mhearing terns |like "safe thing to do."

And in response to -- | think it was a question from
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Justice Scalia, I"mhearing ny coll eague state that
there is concern that the arbitrator is not going to
apply State | aw.

This is nerely distrust of arbitrators.

This Court has rejected this bias that arbitrators cannot
make these decisions. And, in fact, this Court and many
ot hers have sent very, very conplicated issues to the
arbitrator to decide. There is no reason to believe that
an arbitrator, as well as a judge, cannot decide State

| aw i ssues of unconscionability, and the arbitrator wl|
have the discretion and the ability to either strike the
entire arbitration agreenent or strike certain clauses
as he or she sees fit.

Furthernore, this type of speculation, this
fear as to what the arbitrator may do, that was rejected
in this Court's decisions in Vimar and Pacifi Care, where
the Court stated we are going to enforce this, and the
arbitrator may do sonet hing wong, may do sonet hi ng
right, but at the tail end there will be an ability
under section 10 to address it. There is no difference
t here.

Additionally, this -- this analysis of
unconscionability -- | want to reiterate
unconscionability is based on a policy decision that --

that attacks an agreenent that unquestionably has
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al ready been nade.

JUSTICE BREYER: All right. Wat is the
one- sentence answer, one sentence, to the thing, this is
a very interesting case, lots of stuff in it that we
needn't reach because irrespective of everything el se,
they in their reply, the district court, and the court
of appeals all said these whol e four pages, the whol e
four pages were unconsci onable, so none of it’s
enforceable, and all we have to decide is whether that's
an issue for the court. And the answer to that
bei ng not an issue for the court is what, in a sentence or
two?

MR. FRIEDMAN: Justice Breyer, |'msorry.
|’ mgoing to ask you to --

JUSTI CE BREYER: They said, |ook, there' s a
four-page docunent. They said this four-page docunent
I S unconsci onabl e, the product of unconscionability, and,
therefore, don't enforce it. That's their claim That
Issue is at least is for the court, because there is no
valid agreenent here at all, if that's right.

MR. FRIEDVAN.  No, Justice Breyer, the
determ nation of unconscionability is for the
arbitrator. The -- the limted role of the court goes
only to the making, not to the issue of

unconscionability. So the court --
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JUSTI CE SOTOVAYOR: The problem-- | -- |
keep going back to ny initial question to you, is you
want to parse out what making is fromunconscionability,
and you want us to say, well, if it's too onerous a fee
for arbitration, that goes to the making, because you're
depriving the party of -- of an arbitration forum
If it's discovery, that doesn't go to depriving them
of anything because the arbitrator could give them nore
di scovery if he or she chose. AmI correct, this is
your argunment ?

MR, FRI EDVMAN. No, Justice Sotomayor, our
argument about the onerous fee -- and it would have to
be evidence put in by the party opposing counsel -- by

the party opposing arbitration, that there was an actua

barrier, an inpossibly burdensone barrier. So it does not

come under meking; it would be under a -- a Randol ph
standard or under a First Options standard.

There’'s two areas that we agree are for the
court. One is to determ ne whether or not there s an
Issue with the making of the agreenent. The ot her one,
if it's challenged, is to determ ne whether or not there
I's indeed access to arbitration.

The First Circuit in Amiah applied this test
very neatly in a very reasonable manner and applied both

First Options and Randol ph, harnoni zed those cases, and
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made a determ nation that unconscionability is for the
arbitrator based on a clear and unm stakabl e del egati on.
But issues as to whether or not --

JUSTI CE SCALIA: If there’s no access to
arbitration, there’s no way that you can | eave that
Issue to the arbitrator, is there?

MR, FRI EDVAN. Exactly, Justice Scalia.

JUSTI CE SCALI A: Because you never get to
the arbitrator

MR. FRIEDMAN: Exactly, Justice Scalia. It
fails the First Options test. There can't be an ability
under First Options for the arbitrator to nake a
decision if there’'s no access to the arbitrator. So
those are the two tests. In -- in this case, what |
think I"’mhearing is ny coll eague is saying that the
arbitrator can decide nothing; the arbitrator should
deci de not hing, notw thstanding this Court's regul ar
hol di ngs sending very, very conplicated matters to the
arbitrator. In this case, the arbitrator can absolutely
deci de these issues of unconscionability as well as a
j udge can.

Thank you.

CH EF JUSTI CE ROBERTS: Thank you,

M. Friedman, M. Silverberg.

The case is submtted.

59

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

(Wher eupon, at 11:03 a.m,

above-entitled matter was submtted.)
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