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IN THE SUPREME COURT OF THE UNI TED STATES

BRI DGET HARDT,
Petitioner
V. . No. 09-448
RELI ANCE STANDARD LI FE | NSURANCE
COVPANY.

Washi ngton, D.C.

Monday, April 26, 2010

The above-entitled matter cane on for oral
argunent before the Suprene Court of the United States
at 11: 05 a.m
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Petitioner.

PRATI K A. SHAH, ESQ, Assistant to the Solicitor
General, Departnment of Justice, Washington, D.C.; on
behal f of the United States, as am cus curi ae,
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PROCEEDI NGS
(11: 05 a.m)

CHI EF JUSTI CE ROBERTS: W' || hear
argunment next in Case 09-448, Hardt v. Reliance Standard
Li fe I nsurance Conpany.

M. Ates.

ORAL ARGUMENT OF JOHN R ATES
ON BEHALF OF THE PETI TI ONER

MR. ATES: M. Chief Justice, and may it
pl ease the Court:

The Fourth Circuit vacated an award of
attorney's fees to Petitioner Hardt even though the
di strict court found Respondent violated ERI SA in bad
faith and required Respondent to redeterm ne benefits
within 30 days or face adverse judgnent. And Ms. Hardt
then secured the full disability benefits after that
court-enforceable order.

Ms. Hardt is entitled to -- is eligible for
a fee award under section 502(g) (1) of ERI SA by proper
application of this Court's established fee standards
under any test this Court has previously established.
But to be clear --

JUSTI CE SOTOVAYOR: Wiat do you define as --
assum ng that we go back to our prior |anguage and use --

i n Ruckel shaus, "sone success on the nerits,"” what's the
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"sonme success on the nerits" that you claimyour client
reached?

MR. ATES: In that instance, the "sone
success on the nerits" is the finding of the ERI SA
violation in this instance.

JUSTI CE SOTOVAYOR: Now, | believe that this
circuit said, yes, there are cases where we have so hel d,
but that's because there was a cause of action under the
conplaint that -- that alleged a violation of the Act.
But here there wasn't. Here, there was a claimfor
benefits only, and you didn't get benefits. That was
the circuit's reasoning. So tell me where they erred
and how we go back to defining "sone success on the
merits” in light of that position by the circuit?

MR. ATES: They m sread the conpl aint,
Justice Sotomayor. W are claimng a claimfor
benefits. As part of that claim we asked for equitable
relief for the ERISA violation. The heart of ERISA is
the full and fair review process in 1133 of the statute.
Because without a full and fair review by the plan
adm ni strator, that fiduciary cannot get to the right
result. It violated that obligation here.

We asked for the benefits, but the district
court, instead of awarding the benefits, said in the

first -- in the second instance, here's your second bite
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at the apple; get it right this tine. That's success on
the nmerits under ERI SA, because they nust abide by their
fiduciary obligations, and they breached it here.

The relief the district court fornmulated in
essence was an equitable-type relief: Do it again. W
asked for that in the conplaint. W asked for equitable
relief.

JUSTI CE SOTOVAYOR: So what do you think
our -- the meaning of our footnote, Chief Justice
Rehnqui st's footnote in Ruckel shaus, who said a
procedural victory is not some success on the nerits.
How do you differentiate what he neant by a --
sonme procedural victory is not enough?

MR. ATES: | think it foreshadowed the
Hanr ahan-type case, and we are mles apart from
Hanr ahan. Hanrahan, which Respondent is relying upon,
was the circuit court reversing the district court on a
pure civil procedure issue. Here, thereis a-- a
right; it is a process right. So when the process right
is violated, your relief is going to necessarily be
process-driven.

JUSTICE SCALIA: It was the sane in
Hanrahan. There was a right to a certain process in the
| ower court, and the -- the person conpl ai ning achi eved

reversal. It was sent back and said: Do it right. Gve
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this person the process that -- that he's entitled to.

MR. ATES: But, in Hanrahan, there was no
finding of a violation of |law, Justice Scalia. Here we
have a violation of ERISA, a violation of a fiduciary
obligation by the plan adm nistrator. The relief
accorded for that violation was a remand back to the
plan adm nistrator to get it right.

That's the difference between our case and
Hanrahan. | n Hanrahan, there was no finding of a
violation of law. No one was found to be a | ega
wr ongdoer. W have that here. The fiduciary breached
its obligation

JUSTICE G NSBURG Are you saying that in
Hanr ahan there was no prod at all fromthe court, and
here there is?

MR ATES: I'msorry --

JUSTI CE G NSBURG I n Hanrahan, there was no
prod fromthe court; the court didn't say anything
that -- it was the filing of the conplaint that led to
the action, wasn't it?

MR. ATES: Well, what happened was the
district court, | believe, granted a notion to dism ss or
a notion for judgnent as of law at trial. The -- the
court of appeals reversed that. Wat we have here is a

prodding froma court, but noreover a finding of a
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violation by a court. The court found Reliance violated
ERI SA. That's the key distinction between here and
Hanr ahan. And --

JUSTI CE G NSBURG.  Suppose now, in response
to "Do it right," Reliance on a conplete record and very
careful review finds that total disability was not
proved. Then there would be no fees, right?

MR. ATES: No. Under our position, the --
Ms. Hardt is eligible for fees and the district court
can take into account trust |law principles which are
enbodied in what we call this five-factor test to
determ ne whether to award fees. She's eligible for
fees based on the violation by Reliance in bad faith.

W have a | egal wongdoer here.

The anobunt of those fees, Justice G nsburg,
may be determined in part by her degree of success.

JUSTI CE KENNEDY: Well, this district court
kept jurisdiction over the action. He nore or |ess
waited to see how the story cane out before he wote the
pl ot. Suppose the district court said: Al you cane to
me for was an order for remand. | give you the order
for remand. Case ended. At that point, he doesn't know
how it's going to cone out. At that point, can he --
can the district court award attorney's fees?

MR. ATES: Absolutely, the court at that
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point, if he’s closing the case out in particular and
entering judgnent as to the violation --

JUSTI CE KENNEDY: So that even if, when it
goes back to Reliance, Reliance finds that it’s patently
frivolous, close to a fraud, she -- the enpl oyee stil
gets the fee?

MR. ATES: The only way it's goi ng back,
Justice Kennedy, is froma violation of law. So, in that
regard, she has succeeded on the nerits by proving a
viol ation regardl ess of the outcone at the end of the
day.

Now, here certainly she got the benefits, so
we -- we neet even Buckhannon and beyond. But in the
case where the district court is sending it back, it
must be sending it back for a violation of |aw, save one
i nstance. The claimnt conmes forward and says: | have
additional evidence that I didn't -- | didn't submt
below. 1've got an equitable ground to -- to convince
the court to, in essence, reopen the record. | want --
| want to send it back.

In that instance, fees should not be awarded
because it was the claimant's fault in not getting this
record -- this record evidence in.

CHI EF JUSTI CE ROBERTS: Well, she prevailed

in some way to gi ve her another chance to nake that
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argunent .

MR. ATES: Again --

CHI EF JUSTI CE ROBERTS: |'mjust saying |
think you re giving up too nuch.

MR. ATES: Maybe | am M. Chief Justice.
But ny point is to try to distinguish Hanrahan, in the
sense that we have a judicial finding of a | ega
violation here. Wat | was trying to articul ate
earlier, perhaps inartfully, was that she -- she’'s
eligible for fees under the five-factor test, but in
that instance the district court is not likely to use
its discretion to grant fees in that instance. | was
not --

CH EF JUSTI CE ROBERTS: Well, what if you
get in Justice Kennedy's situation, where the court
doesn't know what's going to happen on remand? You
know, the objection is -- the admnistrator throws it
out, saying, you know, you filed the wong form so you
|l ose. And the district court says you can't throw it
out on that basis; under trust law, it doesn't matter.
And it goes back.

Now, the district court doesn't know what’s
going to happen. Does she get fees or not?

MR. ATES: It -- it depends on what the

district court does with it. But she has to prove a
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violation of ERISA for it to go back. And if she proves
that, she’s eligible for fees. And the district court
Iinits discretion can take all these factors into
account .

CHI EF JUSTICE ROBERTS: So is the district
court -- is the district court supposed to wait until
the whole thing is over before deciding the fee
application?

MR. ATES: | think the better practice is
for the district court to hold the case over and
supervise the remand. But if the district court enters
judgnment at that point, then -- then under Rule 54 or
the -- they have to cone in and apply for fees within
14 days of that judgnent. But this case does not give
this Court an opportunity specifically to give the
courts, district courts, guidance whether to keep these
cases open or not, nuch like the Social Security cases
that happened in the late '80s and early ' 90s.

But to get back to our main point, which is
this is not a prevailing party statute, that was the
fundanental error by the Fourth Crcuit in inposing a
prerequisite to determ ning whether a claimant is
entitled to fees. Section 502(g)(1) is not a prevailing
party statute for three primary reasons: first, the

| anguage and structure of the statute. The words
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"prevailing party," a termof art that has been used for
hundreds of years, is not within section 502(g)(1), but
it 1s in other sections of ERI SA

Its statutory sibling, section 502(g)(2),
contains a judgnent requirenment. Another provision of
ERI SA, 1451(e), uses the terns "prevailing party."”

JUSTI CE SOTOVAYOR: How coul d sonebody have
sonme success on the nerits if they don't achieve a
judgnent of sone sort?

MR. ATES: This case -- in the -- in the
Bradl ey case, which was cited in Hanrahan, said you
have many final orders in a case, and if the court
determ nes an issue of -- a particular issue in a
case -- and here it's finding an ERI SA violation --
and as relief for that they are issuing an order
requiring Reliance to act within 30 days,
let's say the case settles at that point.
That's enough for fees to issue should the parties not
be able to agree on fees as a part of the settlenent.
It's the judicial act in finding the violation that
triggers -- triggers the success on the nerits.

And this case was on the nerits. As we
poi nted out in our very yellow brief, the district
court --

JUSTI CE SOTOVAYOR:  But under your theory,
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presumably no relief has to be granted?
MR. ATES. Relief does not have to be
granted. The district court --

JUSTI CE SOTOVAYOR: But then what -- what's

the difference -- is it your theory that if the district
court -- for whatever reason, if this wasn't an ERI SA
case where a remand -- or where the court said they did

violate, but 1’ve now | ooked at the evidence that you're
proffering, the new evidence they did not consider,
and it's not enough for benefits; you don't get it. |Is
your argunent that you are entitled to fees because they
deci ded there was -- the court decided there was a
vi ol ati on of ERI SA?

MR. ATES. Yes, it is. M argunent is you re
eligible for fees, and the anmount of fees will be
taken into account in determning the degree in the
district court, taking these five factors into account,
taking into effect your position on the nerits, the
defendant's position on the nerits, and determ ni ng what
that fee award should be. But it should not operate as
a barrier to getting into an eligibility question.

So she's eligible for fees in that instance,
but what those fees should be is at the district court's
di scretion.

JUSTI CE SOTOVAYOR: CGoi ng back to

12

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

Justice Scalia's question, what's the difference between
Hanr ahan, where there’s a violation of the civil
procedure code which is an entitlenment to process? Wy
aren't you successful, if this is a non-ERI SA situation,
merely for a finding that the district court acted

I mproperly?

MR. ATES. Because you have to | ook at the
party who is violating. Here it’s the party who's
violating the law. It's a party to the suit who is
violating the law. That violation is found in Hanrahan.
It's a civil procedure. The district court didn't --

didn't do sonething right.

Here -- and that's not a violation of the --
of law. That's a -- that's a msapplication of a
civil -- of arule of civil procedure. Here we have a

violation of law by a party. That's the fundanental
di fference between us and Hanr ahan.

JUSTICE STEVENS: May | ask -- ask this
question? The question here is whether there was
eligibility for fees. Could the district judge in your
view say, yes, | think the plaintiff is eligible for
fees, but it was actually a very difficult |egal issue,
and the defendant's position was entirely reasonable, so
| think as a matter of discretion | wll not award any

f ees?
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MR. ATES: The district court can exercise
its discretion and not award fees. | think, however,
that the better result is when a violation of lawis
proven, the plaintiff or in this instance a claimnt or
beneficiary should be entitled to sone anount of fees
because the purpose of the statute, explicitly stated in
the statute, is to protect beneficiaries and clai mants
and have access to the Federal courts.

If every case is a close case and you're
not giving -- giving fees, then -- these are folks with
limted means. These are folks by definition cannot
wor kK when they are disabled, and you are eating up their
benefit through attorney's fees. And that cannot be the
poi nt of the statute when Congress enacted this. It is
to protect beneficiaries, to give appropriate -- give
appropriate relief and keep open access to the Federa
courts.

If I can get back to, again, why this is not
a prevailing party statute, the | anguage and structure
clearly show that. The history and context show it as
well. And I"'mnot talking legislative history. |'m
tal ki ng about the fact that ERI SA supplanted the Wl fare
and Pension Plans Disclosure Act, which required a
judgnent before fees could issue, but Congress chose to

renove that requirenent when it originally enacted
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ERI SA. It does not have that judgnent | anguage and does
not have prevailing party | anguage.

Moreover, this Court repeatedly has held
that trust |law should informthe interpretation of
ERI SA. Trust law, for hundreds of years, has taken into
account these principles that the district courts and
courts of appeals have relied on for at |east 30 years
under ERISA to inform guide, and limt district courts’
di scretion in awardi ng fees.

I’d like to reserve the remainder of ny tine.

CH EF JUSTI CE ROBERTS: Thank you, counsel.

M. Shah.

ORAL ARGUMENT OF PRATIK A, SHAH

ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG THE PETI TI ONER

MR. SHAH. M. Chief Justice, and may it
pl ease the Court:

The district court found that Respondent's
origi nal decision denying benefits disregarded pertinent
medi cal evidence in violation of ERI SA and found that
t he deci sion was ot herw se unsupported by substantia
evi dence. Based on those findings, the district court
ordered Respondent to nake a new benefits determ nati on,
after which Respondent finally granted the benefits due.

Those facts established Petitioner's
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eligibility for a fee award under ERI SA section

502(g) (1), which authorizes a court to award reasonabl e
attorney's fees, quote, "in its discretion," end quote.
That discretion, as per ERI SA nore generally, is to be

exercised in accordance with well-established trust |aw
principles, and those principles quite clearly reject a
strict prevailing party standard.

JUSTI CE SOTOVAYOR: Could you tell ne
whet her you differ in your definition of "sone success
on the nerits" than your predecessor colleague? Do you
define it as in the manner he did, that it's any | ega
judgnment in the Petitioner's favor that another party
has done a wongful act? | think -- | think I’'m
sunmari zing his position accurately.

MR. SHAH. Yes, | -- | think we are in an
agreenent, Your Honor, with -- with -- with Petitioner's
characterization. Wen there's a judicial order
finding a violation --

JUSTI CE SOTOVAYOR: No, that's different
t han what he said.

MR. SHAH: Ckay.

JUSTI CE SOTOVAYOR:  All right. Yes, here
there was an order of remand. That's clear. And | can
understand the difference between an order, because

there are many decisions of the court that end up in
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orders that are not final judgnents. But there are
decisions, like this one, | think according to him that
if the district court had said there was a violation of
ERI SA and the parties then settled w thout a judicial
order reflecting that finding and/or requiring a renmand,
I think according to himhe would say this party was

entitled to fees.

MR. SHAH. | don't want to characterize his
view, but here's our view on -- on "some success on the
merits." If the order -- to be concrete about it, the
order in this case -- assumng this case, all that --

JUSTI CE SOTOVAYOR: No, | didn't assune this
case.

MR. SHAH: Pardon?

JUSTI CE SOTOVAYOR: No order, just a
fi ndi ng.

MR. SHAH. So there’'s a finding of an ERI SA
vi ol ation, period?

JUSTI CE SOTOVAYOR: And then a settlenent.

MR. SHAH. And then a settlenent. Well,
Your Honor, | think it depends on which franework we’'re
operating under. | think if we’'re operating under
wel | -established trust Iaw principles, that clearly
qgualifies as enough success to justify a fee award. And

we can | ook at several of the trust cases cited in both
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our brief and Petitioner's brief. 1In re Catell's Estate
Is discussed in all the briefs. There the plaintiff
brought a claimto renove a trustee, and the basis for
the claimto renove the trustee was a contention that
the trustee wasn't conplying with one of the terns of
the trust.

After he filed the suit -- and this was
before even any finding by the judge -- the trustee then
conplied with that particular termof the trust. And
then what the court said was, well, because the trustee
conplied with the underlying prem se or the notivation
for your suit, I'"'mgoing to deny your claimto have the
trustee --

JUSTI CE SOTOVAYOR: \Well, that seens |ike a
catal yst theory, and that was, at |east in dicta,
rejected in -- in Ruckelshaus. So how do you deal wth
t hat ?

MR. SHAH. Well, it wasn't -- in the dictum
i n Ruckel shaus; it was actually accepted, Your Honor, in
that -- in the footnote the Court -- in the dictumw thin
Ruckel shaus, the Court says quite plainly that Congress,
in departing froma strict prevailing party | anguage
i n Ruckel shaus, neant to enbrace judicial -- relief that
wasn't encapsulated within a judicial order.

But we're far afield from Ruckel shaus her e,
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because we actually have a judicial order, and we're
far afield fromthe outer limts of the trust --
trust |aw cases which -- which, for exanple, In re
Catell's Estate, which | just nmentioned -- and by no
means is In re Catell's Estate an outlier. The Third
Circuit's opinion in Dardovitch, which is also cited in
our brief, recounts In re Catell's Estate as falling
well within the history of trust |aw cases.

Petitioner's reply brief at page 11 cites
Gien v. Cavano. That's another case where a plaintiff
brought -- brought a claimthat a union fund was not
conplying with accounting and proper bookkeepi ng
procedures. After he filed the suit, they fell in |ine,
adopt ed the various procedures that plaintiff had
sought, and the court still said: Draw ng upon trust
| aw principles, we're going to award fees.

Now, again, | don't think the court has --

JUSTI CE SCALI A: As the Respondent points
out, the position you' re taking is unusual for the
governnment. The governnent is usually arguing agai nst
fees, because the fees are often assessed agai nst the
gover nnent .

MR. SHAH. Right.

JUSTI CE SCALIA: So |long as you know t hat

you' re maki ng your bed and you re going to have to lie
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init --

(Laughter.)

JUSTI CE SCALIA: -- and you're essentially
saying that when there is sinply a procedural victory,
whi ch happens all the tine, when -- when an agency is --
Is reversed in its procedure even though the -- the --
the petitioner here doesn't get any concrete relief
until it goes back to the agency and may | ose in the
agency ultimately, you re -- you' re content to say
that fees are assessable in that situation, just by
reason of the procedural victory.

MR, SHAH.  Your Honor, a couple of

responses: First of all, ERISA is sonmewhat unique in
that ERISA -- first of all, this provision doesn't have
prevailing party | anguage as -- unlike EAJA, for exanple.

JUSTI CE SCALIA: No, I'mtalking about other
prevailing -- I'mtal king about other statutes that
don't say "prevailing party."

MR. SHAH: Ckay.

JUSTI CE SCALI A:  Sure.

MR. SHAH. | think still this provision
Is unique in that it’s informed explicitly by trust
| aw principles, as this Court has held nunerous --

I n numerous deci sions regardi ng other ERI SA provisions.

And the trust law principles depart fromthe Anerican
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rule. Al of those other statutes which you have in
m nd, Justice Scalia, are prem sed on the background of
the American rule. The trust |aw departs from Anerican
rul e, and so when you interpret ERI SA section 502(g) (1)
based upon the trust law principles, | think that
supports a different --

JUSTICE SCALIA: I'm-- I'"'m-- |I'mnot sure
it's reasonable to interpret an attorney's fee provision
as having anything to do with trust |aw

MR SHAH Well, even --

JUSTICE SCALIA: It's -- it's a requirenent
of attorney's fees enacted by -- by the Federa
Congress, and I -- | find that very artificial.

MR SHAH. Well, Your Honor, it's -- it's a

fee provision enacted within ERI SA which explicitly
states as one of its purposes to protect beneficiaries
and to provide them access to courts. This is in the
| egi sl ative history.

JUSTI CE KENNEDY: Well, | -- | can see now
why the red brief has a very substantial appendix wth

statutes. Now, you say, oh, this is unique. WlIl, then

we may have many, many different kinds of statutes. This

does not provide for -- this is not a prevailing party
statute.

MR SHAH: Correct.
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JUSTI CE KENNEDY: But just in going through
the list of the statutes, there are many statutes that

are not prevailing party statutes. And it seens to ne

that -- you say it's unique. Well, it's unique in the
sense it's in ERISA but | -- I think it's very close to
many -- many of the statutes with the | anguage there in

the red brief's appendi x.

MR. SHAH. Right. And, Your Honor,
previously the governnment has nmade narrow argunents.
For exanple, there were argunents --

JUSTI CE BREYER Take the case, though --
just take the -- what is the governnment's position? The
ERI SA plaintiff wants $5 mllion. They get denied
everything. The -- the court says: | noticed here
there was a 30-day deadline that you had, and he only
gave you 28 days, so I'msending it back, but I'll tel
you your claimthat there was enough evidence is absurd,
you' re never going to wn it. And then he goes back,
and he loses it. GCkay? He has had a procedura
Vi ctory.

Does he get attorney's fees? Not -- not a
chance that he’s going to wn this claim and, indeed, he
| oses it. He doesn't get a penny. Does he get
attorney's fees, because on a technicality he won a new

heari ng?
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MR, SHAH. Under your hypothetical, Justice
Breyer, a district court would be within its
jurisdiction to deny attorney's fees. That doesn't --

JUSTI CE BREYER: M question is --

MR. SHAH. He wouldn’t --

JUSTI CE BREYER: -- does the statute, in

the view of the governnent, permt attorney's fees in the

case | just nentioned?

MR. SHAH. Probably not in application. He
woul d be eligible, but a district court --

JUSTI CE BREYER  Your answer is, yes --

MR, SHAH: Yes.

JUSTICE BREYER: -- it does permt?

MR. SHAH. Yes. But a district court
applying --

JUSTICE BREYER Al right. You' re just
saying it won't be a problem because the district court
judges are all reasonable, and I know they think that.

(Laughter.)

CH EF JUSTI CE ROBERTS: What if -- what if
the success is prelimnary? You know, the plaintiff
survives a notion to dismss, the plaintiff survives a
notion for summary judgnent, w ns every procedura
issue, wins a privilege issue, gets discovery issues

resol ved, and at the end of the day |oses? The plaintiff
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has had --

MR. SHAH: No, Your Honor --

CH EF JUSTI CE ROBERTS: Wy? He has had
Sone success.

MR. SHAH. No, Your Honor, because that
woul d be captured w thin Hanrahan, we think, and
that's -- and that's easily distinguishabl e because
those are errors -- even if sone of those procedura
victories were overturned on appeal or procedural | osses
were overturned on appeal, those are all errors within
the court systemor victories within the procedures of
the court system not a violation of -- on the nerits of
the underlying claim which is what we have here.

We have a finding of a violation of ERI SA
and then relief ordered to --

JUSTI CE STEVENS: But then, aren't you
treating the statute as though it did have a prevailing
party clause in it?

MR. SHAH:. Pardon, Your Honor.

JUSTI CE STEVENS: |s not your construction
one that just treats the statute as though it required
the plaintiff to be a prevailing party?

MR. SHAH. Well -- well, Your Honor, no. |
think our -- our -- our argunent is to interpret it in

light of trust |aw principles.
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Now, the trust | aw cases --

there is

| anguage in sone of the trust |aws cases that suggests

that fees -- fees could be awarded to unsuccessf ul

litigants or regardless of outcone. But

read those cases, on the facts of those

| think if you

cases they don't

go that far. But | think what they do enbody is a much

broader notion of success than the strict prevailing

party jurisprudence that this Court has

pronmul gated --

JUSTI CE KENNEDY: Well, under your -- under

your rule would it be error for the dist

rict court to

termnate its jurisdiction? It nust keep jurisdiction

to see how the play conmes out in the end?

MR SHAH: No -- no, Your Honor, | don't

think it nust keep jurisdiction. But certainly in a

case where it does retain --

JUSTI CE KENNEDY: Wel |, but

it certainly has

to in order to adopt the aneliorating factors that

you -- that you use in order to justify

this rule. And

| -- 1 -- it's not clear to me that courts usually

retain jurisdiction in these cases.

MR. SHAH. My | respond, Your Honor? A

coupl e of responses, Justice Kennedy: First, if they

didn't retain jurisdiction -- and in the Seventh

Circuit, for exanple, that's one circuit

t hese orders have to be final, and fina
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be entered -- then we're exactly anal ogous to a
sentence 4 Social Security case.

And this Court has nmade it clear in a line
of decisions that upon entry of final judgnment -- and
those are exactly anal ogous in the sense that what
happens is that the court finds that the decision bel ow
commtted sone error in law, it vacates that decision
and then sends it back to the Social Security
Adm ni stration for a new determ nation w thout
preordaining the result. Regardless of the result
there, at the tinme of the remand and entry of judgnent,
that plaintiff is eligible for -- for fees.

W think that the same outconme would be
controlled here, even if the Court applied its strict
prevailing party jurisprudence.

Thank you.

CH EF JUSTI CE ROBERTS: Thank you, counsel.

M. Rosenkranz.

ORAL ARGUMENT OF NI CHOLAS Q ROSENKRANZ
ON BEHALF OF THE RESPONDENT

MR, ROSENKRANZ: M. Chief Justice, and may
it please the Court:

No judge has ever decided the nerits of
Petitioner's claimfor benefits. Under this Court's

hol di ng i n Ruckel shaus, the Petitioner nust denonstrate
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some success on the nerits, and under Rule 54 she nust
specify the judgnent entitling her to an award.

JUSTI CE G NSBURG. \What about the footnote
that was nentioned in Ruckel shaus that said: "Congress
found it necessary to explicitly state that the term
"appropriate' extended to suits that forced defendants
to abandon illegal conduct” -- illegal conduct was found
here -- "although without a formal court order"?

MR, ROSENKRANZ: Yes, Your Honor. Footnote
8 of Ruckel shaus addressed one sentence of |egislative
history of a different statute, and only so far as the
Court pointed out that the sentence was of no use to
Sierra Club in that case. | don't think the footnote is
properly read to be a full-fledged endorsenent of the
cat al yst theory.

JUSTICE G NSBURG. This is not nerely a

catal yst. I n Buckhannon, the catal yst theory was
rejected. Here the court said: |If | were to decide
right now -- the district court said: | aminclined to

rule for Hardt, but I'mgoing to give Reliance an
opportunity to respond.

So the court had eval uated the evidence at
that point as favoring Hardt. To that extent, it wasn't
a purely procedural ruling. It says: As things stand

now, Hardt should get fees; but I'm/leaving the door
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open. So it wasn't just a procedural decision. It was
an evaluation of the evidence up to that point, wasn't
it?

MR. ROSENKRANZ: Yes, Your Honor, but it
woul d be an utterly unadm nistrable rule to attenpt to
wei gh the inclinations of district judges in their opinions.
This Court's precedents have made clear that we weigh
success on the nerits by evaluating judicial judgnents.

JUSTI CE BREYER: Well, the judgnent is, send
it back. That's what it says: Send it back. And the
reason for sending it back is this woman was under goi ng
terrible pain, that the Social Security Adm nistration
says she’s conpletely disabled, that she’s entitled in
the -- on the evidence shown. There’'s no substantia
evidence to the contrary. But you, the conpany, want to
take noney from her instead of giving her the noney.

Now, |'ve read the record. It doesn't
support anything contrary to what |1’ve said. So now
you send it back. Now, what is that but a big victory
for the other side? Wich then | eaves the conpany to
say: They're right; pay them

Now, if that isn't -- | nean, what words of
English -- if you're -- we’'re tal king about partial success.
Partial success, or not total defeat. That is the

| anguage from Ruckel shaus. Not "total success." You
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still get it. GCkay. Wat in the English | anguage can
we read in a case or a statute that woul d say you

shoul dn't reach that commonsense result? Now, of
course, I'’mcharacterizing it a little bit, but it does
seem | i ke a commopnsense result.

MR. ROSENKRANZ:  Your Honor, Petitioner in
this case, like all plaintiffs, arrived in court
requesting a judgnment, a judgnent awardi ng her benefits.
I ndeed, she believed she was entitled to such a judgnent
as a matter of law, and she noved for judgnent as a
matter of |law for sunmary judgnent.

What the district court actually did was
deny that notion for summary judgnment. Rather than give
her the judgnent she sought, the district court enpl oyed
a particul ar procedural maneuver, which was to renand
the case -- quote, "remand the case" -- to her
litigation adversary to reconsider the question. Now --

JUSTI CE SOTOVAYOR: Hi's point -- your
adversary's point -- is the court couldn't effect that
procedural nove w thout taking step one in what was
requested. It had to find sonme sort of violation,
either to remand or to grant benefits, so that the
relief sought, by definition, needed a finding by the
court. And your adversary says the court found an ERI SA

vi ol ati on.
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Now, the type of relief it grants is up to
Its discretion. This is an equitable situation, and it
exercised its discretion by doing a remand. Wy is that
view different than calling it a procedural step? Isn't
that a substantive w n?

MR. ROSENKRANZ:  Your Honor, this is a
purely interlocutory order. So this was not an end to
the case. This was not a decision on the nerits. This
was a purely interlocutory order, on the road to a
deci sion on the nerits, perhaps, but the district court
deni ed her notion for summary judgnent, did not concl ude
that she was entitled to benefits as a matter of |aw and,
i nstead, remanded the case for further proceedings. So --

CHI EF JUSTI CE ROBERTS: Counsel, what is the
I mpact on your position of our decision |last week in

Conkright v. Frommert? | know you haven't had a chance

to brief it, but I"'malso sure had you a chance to read it.

MR. ROSENKRANZ:  Your Honor, Conkri ght
enphasi zes that these judgnents are to be made in the
first instance and, in fact, in the second instance by
clains adm nistrators, that that is --

CHI EF JUSTI CE ROBERTS: | woul d have thought
that it -- one thing it did enphasize, that in the
typical case, the likely relief is going to be sending

It back rather than making a judicial decision, which --
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whi ch seens to ne, then, that -- and then presunmably, in
nost cases, the person would prevail before the plan
adm ni strator.

So gi ven Conkright, your position is going
to severely Iimt the circunstances under which
claimants are entitled to fees.

MR, ROSENKRANZ: Your Honor, it's -- you are
correct that in Conkright, the Court -- Court indicated
that in nost cases the district court should remand
under circunstances |ike this. You are quite correct.
Under circunstances |ike this, then, there would be
fewer opportunities for district courts to award --
to award fees. And that’'s a correct result under
502(9g) (1), which, as infornmed by --

CH EF JUSTI CE ROBERTS: Even though the --
as in Conkright, the claimnt's success can -- before
an agreenent, can be quite dramatic. This was a very,
very significant victory for the claimant to get it sent
back under those circunstances.

MR, ROSENKRANZ:  Your Honor, |'mnot sure
this should be characterized as a victory. This is not
a procedural maneuver that the plaintiff sought. The
plaintiff asked for summary judgnent, and her sunmary
judgnent notion was denied. And, instead, the district

court chose to remand the case to her litigation
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adversary. Surely, at that nonent at |east, that surely
coul d not have felt like a victory.

JUSTI CE SCALI A: Future claimants will not
ask for sunmary judgnent fromthe district court,
presumably, in |ight of Conkright. They will ask that
the case be remanded. So, in future cases, will they
have obtained a victory?

MR. ROSENKRANZ: | don't think that future
claimants will ask for a remand as their final form of
relief, Your Honor. This was -- the relief that one asks
for in one's conplaint is the final judicial relief that
one wants. This is --

JUSTI CE SCALIA: Well, we've -- we've
already told themthey can't get that.

MR. ROSENKRANZ:  Your Honor, a plaintiff
could get an -- could get the relief of benefits if a
clainms adm ni strator had acted severely inproperly or in
very bad faith. A district court still has power to
I ssue an award on summary judgnent.

JUSTI CE SCALI A: The claimant doesn’t --
doesn't really claimthat. The claimnt just says this
was a wong decision and they should do it correctly.
And the claimant knows that all he's going to get from
the district court is a remand.

MR, ROSENKRANZ: But the correct way to --
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JUSTI CE SCALIA: So he woul d not ask for
noney and, therefore, would be victorious, on your
analysis. If all he asked for was a remand, he got a
remand.

MR. ROSENKRANZ: No, Your Honor. A properly
framed conpl ai nt under ERI SA should still be a claimfor
benefits. The -- the remand that Conkright contenpl ates
is still an interlocutory remand, |ike the remand here.
One does not put in one's conplaint a desire for
interlocutory relief, any nore than one asks --

JUSTI CE BREYER If soneone wants a remand,
it'"s a remand, but on limted grounds; that is, a
hol ding of the district court. The ERI SA adm ni strator
was -- it's an abuse of his discretion to refuse to give
this woman nothing. |In ny opinion, she's entitled at
| east to $30, 000, but whether it's 30 or 35, | don't
know. So | remand it to the ERI SA adm ni strator so he
can decide to act within -- within his discretion, give
her either 30, 1, 2, 3, 4, or 5.

Now, in your view, attorney's fees -- al
the statute says is the court, in its discretion, may
all ow a reasonabl e attorney's fee. Nothing nore. Now,
what would stop an attorney's fee in that situation?

MR, ROSENKRANZ:  Your Honor --

JUSTICE BREYER: If that's what you think.
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MR. ROSENKRANZ: Your Honor, a renand order

under those circunstances m ght constitute success on

the nerits because it resolves an issue in the case, which

was liability in the case. So that perhaps would constitute

success on the nerits. This resolved no substantive
i ssue on the case. This remand order sinply says: As a
procedural matter, go back and | ook at it again.

JUSTI CE BREYER  You di sti ngui sh between him
sayi ng you have to give her at least 30 and his
sayi ng the evidence that supports giving her |ess than
30 is -- insufficient, is substantially -- is -- what's
the word? Yes, worthless.

MR. ROSENKRANZ:  Yes, Your Honor, this Court
has -- this Court has expressly distingui shed between
judicial --

JUSTI CE BREYER That's the |ine you draw?

MR. ROSENKRANZ:  Yes, Your Honor, the
di fference between judicial pronouncenents and judici al
relief is one that this Court has --

JUSTI CE SOTOVAYOR: That -- that's
difficult. Let's assume that a clains adm nistrator or a
plan adm nistrator is not deciding the claim The party
conmes to court and says: Under ERISA, | have a right to a
deci sion within X nunber of days; force them nandanus

themto give ne a decision. The court says: Reasonabl e;
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you have a right to one. And orders themto.

Under your theory, they’ ve won nothing?

MR, ROSENKRANZ: No, Your Honor, in your
hypot hetical the -- the remand order woul d presumably be
a final judgnent, and it mght well constitute success
on the nerits.

JUSTI CE SOTOVAYOR: So you're -- you're --
wait a mnute. Then we go back to a question that was
asked by one of ny colleagues. |[If a plan participant
canme in and said they didn't consider evidence they
shoul d have; they didn't seek ny treating physician's
docunents, and here they are; they should consider them
now, and the court says you're right, enters a
remand order, and dism sses the case -- that's enough?

MR, ROSENKRANZ:  Your Honor, |'m not sure
that’s a properly formatted ERI SA conplaint. |If the
gravanen of the conplaint is "I want ny benefits" then --

JUSTI CE SOTOVAYOR: Well, what -- what’s
the difference between the first exanple |I gave, a
mandanus to issue a decision -- that's not a claimfor
benefits, either; it's a claimfor a decision. Wat's
the difference between that and the second hypothetical ?

MR. ROSENKRANZ: If the -- if the gravanen
of the conplaint is a conplaint for benefits, then the

conpl ai nt shoul d ask for benefits, and the judge shoul d
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resolve that case. A remand woul d al ways mai ntain

jurisdiction -- should always maintain jurisdiction over

the case, thus always be interlocutory and procedural.
CH EF JUSTICE ROBERTS: |Is that how it

wor ks? Remands al ways retain jurisdiction? | would --

I woul d have thought the district judge would want the
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thing off his or her docket, you know, for the
statistics, if anything. And --

(Laughter.)

CHI EF JUSTI CE ROBERTS: -- and woul d say,
and maybe could say -- well, what if the judge says:
Look, I don't know if you re going to prevail or not

on remand. My decision actually doesn't help you nuch

one way or the other, but if you get benefits, then the

other side is liable for attorney's fees, and | assune

you' |l be able to work out the anbunt. |If you don't,

he' s done. End of case. Sent back to the

adm ni strator.

MR. ROSENKRANZ: Your Honor, on the research

that we have done, nost district courts hold
jurisdiction on remands such as this, and we beli

that is the proper course. Wen the case -- the

the case is a conplaint for benefits, the district court

nerely remands to the ERI SA clains adm ni strator

nerits of the case sinply have not been deci ded.
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JUSTI CE BREYER: That may be, but why can't
they do this? Wat would be wong with this heretica
idea, that as long as the plaintiff w ns sonething out
of the court, the district judge -- that group of people
we were tal king about -- has discretion to decide
whet her ultimately they got sonething significant of
what they wanted, and as |ong as that judgnent hel ped
them get them sonething significantly of what they
want ed, attorney's fees are fine; and we leave it all up
to the district judge as long as the district judge
doesn't abuse the discretion that that standard gives
hi n

What would -- | nmean, would the Earth cone
to an end? Wat woul d happen that would be so terrible
if we said sonething like that?

MR. ROSENKRANZ:  Your Honor, | believe that
woul d be to enbrace the catal yst theory that this Court
rejected in 2000 --

JUSTICE BREYER. It didn't say anything
agai nst the catalyst theory. It said you have to
remenber this is an American country, we followthe
American rule, and there has to be sonething special in
the situation. And what would be special in this
situation is that the judge has to decide that as a

result of the favorable ruling, the plaintiff really did
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get sonething significantly of what she wanted.

MR. ROSENKRANZ:  Your Honor, the Court was
careful in Ruckel shaus to say that a purely procedura
victory would not suffice. Now, purely procedural
victory may well -- may well result in success for a
plaintiff at some |ater stage; it could result in
out -of -court success. This Court has been crystal clear
that we do not | ook for success out of court; we don’t
| ook for it in interlocutory orders --

JUSTI CE G NSBURG M. Rosenkranz, suppose
the conplaint was: | asked for a turnover of certain
docunents; they refused w thout reason. And the court
says: You're right; you're entitled to those
docunents.

It's interlocutory; there is no decision;
but the only thing that the plaintiff asked for the
plaintiff got, that is entitlenent to the docunents.

The court said: You are entitled to the docunents.
And then it goes back, and the docunents are turned over
because the court has ordered that.

Under your theory, because there was no
determ nati on of benefits, even that ruling which was a
total victory for the plaintiff doesn't open the door to
f ees.

MR. ROSENKRANZ: On your hypothetical, Your

38

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

Honor, that would not be an interlocutory order. So if
a plaintiff arrives seeking only docunents and the
district court awards her, her docunents, that would be
the end of the case, and the district court would
properly relinquish jurisdiction, and we coul d eval uate,
conpare the result that the district court gave -- gave
a plaintiff with what the plaintiff originally asked
for. But this is not such a case.

JUSTICE G NSBURG. So that would fall --
even if in the end of the -- at the end of the day no --
no award i s made? No benefits are awarded?

MR, ROSENKRANZ: Your Honor, it mght be
proper to frame a conplaint under ERI SA for a purely
procedural renedy |ike sone docunents. That is not the
main run of ERI SA cases. So in the normal case, a
petitioner arrives -- a plaintiff arrives asking for
benefits. And --

JUSTI CE G NSBURG. But you -- but you say --
you called it purely procedural and you said yes, but
that's the only thing that she asked for. So she got it.
So she qualifies for fees. Even though you just
characterized it as purely procedural, it's a purely
procedural ruling, but it's all she asked for --

MR. ROSENKRANZ:  Your Honor --

JUSTICE G NSBURG. -- so she gets benefits.
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MR. ROSENKRANZ: -- |'mnot sure that
a properly framed ERI SA conpl aint would be -- would
be for a purely procedural result. |If one could frame
an ERISA claimlike that, which | think is extrenely --

JUSTICE G NSBURG Well, 1'mnot dealing
Wi th sonet hing obscure. If the -- the plaintiff says, |
have asked for certain docunents, they w thheld those
docunents with no good cause at all, and the court said:
You' re right; turn over docunents.

It's that hypothetical. It's just --
that's the situation. There is a final order: Turn over
the docunents. But it's a procedural order, right?

MR, ROSENKRANZ:  Yes, Your Honor.

JUSTI CE G NSBURG  But, nonethel ess, benefits
woul d be -- nonethel ess, fees would be avail abl e?

MR, ROSENKRANZ: Your Honor, our position is
that in this case the remand order was both purely
procedural and interlocutory. So it fails under both
those grounds. On your hypothetical, the -- the order
woul d be a final order, but presumably still purely
procedural, and so perhaps not success on the nerits
even on that hypothetical.

JUSTI CE SCALIA: Wat if --

JUSTI CE G NSBURG You' re changing -- you're

changi ng the answer. The answer that you first gave
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me was it's a discrete issue -- final judgnent, yes,
qualifies for fees. Now you' re saying no, no fees?

MR. ROSENKRANZ:  Your Honor, it would
qualify in the sense that it would be a final judgnent,
not an interlocutory order. \Wether that’'s properly
characterized as a purely procedural victory or not, |I'm
not sure. Mst ERISA clains are not franed that way.
They are usually franed as clains for benefits, not for
purely procedural --

JUSTI CE G NSBURG.  Suppose the clai mwere:
They're just not processing ny application. So, Court,
order themto process ny application. R ght; they' re
not doi ng anything; we order then to go process the
application. End of case in the district court.

Fee entitl enent?

MR. ROSENKRANZ:  Again, Your Honor, that
woul d per haps be best characterized as a purely
procedural victory even though it's a final judgnent and
even though it’s what the plaintiff sought. Again, in
this case, this order was purely interlocutory, and so
it's a nuch easier case. This -- in this case, this was
a procedural step on the road to a final judgnent. This
was not a final judgnent at all and not at all what the
petitioner sought.

JUSTI CE KENNEDY: The governnent in response
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to questions about the significance and the consequences
of its position said, oh, this is a unique statute.
ERISA -- it's is an ERI SA statute.

Do you agree that if -- if we rule for you,
it would be applicable primarily to ERI SA and it
woul dn't have an effect on these other statutes?

MR. ROSENKRANZ: No, Justice Kennedy, |
don't. The Court has oftentines enphasi zed t hat
fee-shifting statutes ought to be read in parallel, that
we ought to have fewer rather than nore fee-shifting
standards in the world. And so, presumably, the result
in this case woul d govern any nunber of fee-shifting
statutes of simlar | anguage.

CH EF JUSTI CE ROBERTS: What if the
parties -- to follow up on Justice G nsburg' s |ine of
guestioning, what if the parties decide, |ook, this case
rises or falls on the discovery issue? |If we have to go
t hrough di scovery, it's going to cost us a lot nore than
to pay you. So we stipulate whatever the ruling is on
di scovery will decide the issue.

In that case, can the party -- can the
cl ai mant get fees?

MR, ROSENKRANZ: |'m sorry, Your Honor. In
this hypothetical, the district court grants the

di scovery order, but the -- but still holds jurisdiction
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over the case?

CH EF JUSTI CE ROBERTS: Well, it grants the
di scovery order, and as a result, a direct result of that
ruling, the plan pays benefits.

MR. ROSENKRANZ: No, Your Honor. | believe
that this Court has rejected the direct results theory
and has instructed us to | ook at the content of judicial
judgnments, not at their ancillary effects on parties out
in the world.

JUSTI CE SOTOVAYOR: So what is the
di fference between prevailing party and sonme success
on the nerits for you? The only difference is whether
they won on one cause of action as opposed to four?

MR. ROSENKRANZ:  Your Honor, in Ruckel shaus,
the Courts enphasi zed that omtting words |ike
"prevailing party" or "success" froma statute is
significant, but it's not revolutionary, that what it

acconplishes is a decrease in the quantum of success

required -- the degree, | believe was the Court's
| anguage -- but not the type of success required. But
it was still --

JUSTI CE SOTOVAYOR: So under Buckhannon, 51
percent only entitles you to fees. And under your view
of this statute, you have -- as |long as you get

1 percent order, that's enough.
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MR. ROSENKRANZ:  Your Honor, the -- the Court
i n Ruckel shaus was speaking of the interpretation of
“prevailing party” that -- that held sway in circuit
courts in the 1970s.

At that tinme, “prevailing party” had been read
quite narrowmy to require substantially prevailing, and
the Court understood Congress to reject that standard in
adopting a statute that doesn't include | anguage |ike
"prevailing party." Subsequently, this Court has
adopted a nuch nore |iberal understanding of the words
"prevailing party," so there may not be --

JUSTI CE SOTOVAYOR: SO0 you -- you see no
di fference today?

MR. ROSENKRANZ: There may still be a
difference, but it will be a smaller difference and a
difference only in quantity, certainly not a difference
in type. The result -- the success still has to be
success that you can find in a judgnent of a court.

Your Honors, if | could -- Your Honors, as
a matter of policy, the plaintiffs have argued that this
will result in-- that -- I"'msorry. As a matter of
policy, the plaintiffs -- or the Petitioner's rule would
result in a second nmajor litigation over attorney's
fees, and this Court has rejected any such rules. The

concern is that the fee-shifting inquiry ought to be
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sinple and easy to adm ni ster.

The ease of administrability of our rule is
that it turns on the contents of judicial judgnents. |If
the Petitioner wins in this case, the policy result wll
nerely be stingier plans. So these are not plans that
any private party is obliged to create, and this Court
has enphasi zed that the purpose of ERISA is to bal ance
the interests of beneficiaries, on the one hand, but also
the interest in the creation of these plans and the
generosity of these plans, on the other. And a fee award
under circunstances |ike this would result in far |ess
generous plans for -- for --

JUSTI CE STEVENS: May | ask this question?
You rely very heavy on Ruckel shaus, which of course was
a case in which the fees were sought to be inposed agai nst
t he governnent.

Is there a basis for distinguishing on a
sort of a sovereign inmmunity approach for saying that
maybe there should be a stricter standard when you're
taki ng noney away fromthe sovereign than when you're
taking it away fromprivate litigants?

MR. ROSENKRANZ:  Your Honor, | don't think
so. The Solicitor General is here arguing that this
ought to be the rule, and it would presumably be the

sanme rule even in a statute that applied against the
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governnment. Again, this Court has cautioned against a
proliferation of different fee-shifting standards.
woul d think there would be a concern about having a

di fferent standard applied to the governnent than to a
private party on -- on simlar statutory text.
Certainly, no indication in this statutory text --

JUSTI CE SCALIA: Well, it's a trust -- trust
law is at issue here, is the governnment's assertion.

MR. ROSENKRANZ:  Your Honor, | agree with
you that it seens artificial in a way to apply those --
to apply -- to inport those principles entirely. On the
ot her hand, this Court has enphasized that ERISA is
informed by trust principles. And under Sprague, the
Court enphasi zed that trust principles would very rarely
shift fees in a context like this. So to that extent, |
do believe that this provision should be inforned by
this Court's hol ding on that point.

Just to re-enphasi ze, Your Honors, what
actually happened in the district court below. So the
Petitioners sought judgnment as a matter of |aw for
benefits, and that notion was denied. |Instead, she
received an interlocutory procedural order, a remand to
her adversary, a private party in litigation, to
consi der the question again.

And, as this Court enphasized, the second
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inquiry by the clains adm ni strator would be revi ewed
for abuse of discretion. It could easily have conme out
the other way, as the district court itself

acknow edged.

JUSTI CE BREYER  You al so received -- she
al so received a conditional judgnent in her favor.

MR. ROSENKRANZ: The district court
specified that if Reliance did not conply with this
procedural --

JUSTI CE BREYER  She said: Unless this
order goes into effect within 30 days, the judgnent wll
be entered for the plaintiff, for her -- for her.

MR. ROSENKRANZ: Yes, Your Honor. That's
true, but I don't think that distinguishes this from --

JUSTI CE BREYER: Wl |, she got one judgnent
in her favor. It was a conditional judgnent. | nean,
if we're being technical, if we’re going to just do
this totally on sone kind of procedural theory of what's
a judgnent, what's a judgnent in your favor, and we just
don't want to look to the nerits of it and see what
real |y happened, then why doesn't she wi n? Because she
got a judgnent in her favor, okay? End of the matter.

MR. ROSENKRANZ:  Your Honor, she didn't
actually get a judgnent. She got a --

JUSTI CE BREYERT Well, let's read the
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judgnment. Let's see. It says -- it says judgnent. It
says in a -- what is it called? | just sawit here.

My col | eague had it here.

It says -- | think this it. It says "Conclusion”

-- it says -- and it's in the conclusion, and

it says what happens. And it says it denies, denies,
denies, denies. And then it says: "Reliance to act on
Ms. Hardt's application, adequately considering all the
evi dence, within 30 days. Oherw se, judgnment will be

issued in favor of Ms. Hardt."

Now, that's in a kind of judgnent, | guess.
It's in an order. So an order saying we'll issue a
judgnment -- it sounds to ne like you could say that's a

judgnment in her favor. You don't have to, but you
coul d.

MR ROSENKRANZ:  Your Honor, | think that's
only -- the district court was only saying what is
inplicit in nost all procedural orders --

JUSTICE BREYER No. Normally, a judge -- a
judge doesn't say: It is ordered that if you do not
act within 30 days, there will be a judgnent entered in
flavor of the plaintiff. That's not a usual thing.

MR. ROSENKRANZ: But, Your Honor, if a party
i gnores the procedural order of a district court, it

does so often on peril of default. So it --
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JUSTICE BREYER |I'mjust saying, if we're
going to be formal and we’re going to look to certain
words included in -- in certain papers, irrespective of
what really happened, don't we have those words in the
paper that's rel evant here?

MR. ROSENKRANZ:  Agai n, Your Honor, the
district court did not decide the nerits of this case.
The district court offered the possibility that it would
enter judgnent if sonething happened in the future.

That thing did not happen in the future. There was

no judgnent in her favor in this case. Again, the issue
was remanded to a private party to determ ne the issue.
The grant of benefits on remand certainly could not
constitute success on the nerits.

That was not judicial action at all. That
was the action of a private party. Purely voluntary
action. Certainly, couldn't constitute a judgnent under
Rule 54. And then when the case arrived back at the
district court, the district court did the only thing
that it was left to do, which was to dism ss the case.

And those are the actual actions the
district court took: denying the notion for sunmary
judgnent and dism ssing the case. And under this
Court's precedents, where we | ook for success is in those

judgnents. Those judgnents show us no success on the
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merits for Ms. Hardt.

If there are no further questions --

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Ates, you have 4 m nutes remaining.

REBUTTAL ARGUMENT OF JOHN R. ATES

ON BEHALF OF THE PETI TI ONER

MR. ATES: M. Chief Justice, and may it
pl ease the Court:

| have two points on rebuttal: Under their
we nmust have a final judgnment on the benefits on her
claimfor -- final judgnent on the nmerits on her claim
for benefits, that is absolutely foreclosed by this
Court's decision in Schaefer, where a Social Security
cl ai mant conmes forward, shows a violation by the
Secretary; it's remanded back to the Secretary; the case
is closed at that point. There was no decision on the
nerits for the benefits, and yet this Court found that
was prevailing party.

Here, we don't need prevailing party, but
nor eover, even accepting their theory, it |eads to absurd
results. There is a provision in ERI SA, 1132(c),
that gives a claimant the right to seek docunents. And
yet, they are saying if the claimant is wholly
successful to get the plan docunent fromwhich certain

clains you don't even know if you have until you read
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ans, they would say it's a purely procedural

you cannot get attorney's fees. The whole

poi nt of that provision was to require the fiduciary

to

gi ve the docunent over so people can understand their

rights.

Moreover, their final judgnent on the ne

for benefits rule leads to perverse incentives under

ERI SA.
first ti

courts,

The plan adm nistrator is incented to deny t
me around, challenge it all the way through

on remand maybe, if they get a conditional

judgnent, as here, that says if you don't act within

30 days

"' mgiving you that judgnent, they then gran

the benefits and the court gets rid of the case, the

have succeeded in elimnating the right

of claimants to get to court to pursue their rights,

because

of the cost of litigation.

But noreover, here we have a judgnent.

be clear, that is not our argunent. W had a

condi tional judgnment by the district court sending

back: If you do not act in accordance with law with
30 days, | will enter judgment on this case.

We have that, but at the end of the day,
it was not a dism ssal. They overlooked district co

docket 57. There was a judgnent entered in Ms. Hard

agai nst

Rel iance in the anount of attorney's fees.
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original order merges into that judgnent. W have a
final judgnent here as well. Although we don't need it
under section 502(g)(1), we have it here.

This Court should not require a judgnent
before fees can be awarded. The whole -- and it
certainly shouldn't adopt a purely procedural rule out
of thin air that's not in the statute. This is a
procedural statute. The only way claimants can
effectuate their right is ensuring the procedure is
followed. That is what we have here.

They did not follow proper procedure. They
abused their discretion. They breached a fiduciary
obligation to the claimant. In these circunstances,
under the clear |anguage and clear structure of this
statute, this claimant is entitled to fees.

The only -- may | finish?

CHl EF JUSTI CE ROBERTS: Sure.

MR. ATES: The only issue that Reliance
contested was whether she was a prevailing party. Knock
that leg of the stool, their case fails.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.

(Whereupon, at 12:06 p.m, the case in the

above-entitled matter was submtted.)
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