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PROCEEDI NGS
(10: 11 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argunment first this norning in Case 09-367, Dol an v.
United States.

Ms. Karl an.

ORAL ARGUMENT OF PAMELA S. KARLAN

ON BEHALF OF THE PETI TI ONER

M5. KARLAN:. Thank you, M. Chief Justice,
and may it please the Court:

The Mandatory VictimRestitution Act makes

restitution a mandatory part of a defendant's sentence

for certain crines, and it sets out two paths by which a

district court can neet its responsibilities.
First, section 3663A(a)(1l) authorizes
district courts to inpose restituti on when sentencing a
defendant; that is, at the sane tine that they inpose
terms of inprisonnent, fines, probation, or the |iKke.
Second, section 3664(d)(5) of the Act allows fina
determ nation of the amount of restitution to occur

during a period not to exceed 90 days.

Once those periods and the general deadlines

for correcting or appealing a sentence have passed, a
court's judgnent is final, even if it fails to order

restitution. In this, the Mandatory Victi m Restitution
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Act is like all other mandatory sentenci ng provisions,
and as this Court confirmed 2 years ago in G eenlaw v.
United States, when a court fails to inpose a mandatory
sentence, that error can be corrected only by follow ng
what this Court called the dispositive direction
regardi ng sentencing errors.

JUSTI CE SOTOVAYOR: Excuse ne. |Is your
argunent that if the district court -- for whatever
reason, unlikely as it may be -- starts a hearing the
day after the rest of the sentence was inposed and has
to continue that hearing for 91 days before it can
render a judgnent --

MS. KARLAN:  No.

JUSTI CE SOTOVAYOR: -- that it's now barred
fromentering that judgnent?

M5. KARLAN: No. |If | understand your
guestion correctly, the district court has inposed
sentence on day one announcing inprisonnent. Any tine
during the next 90 days, it has a power to set a date
and make final determ nation of the restitution anount.
Once that 90-day period has run -- in this case, on
Cct ober 28th, because the sentencing occurred on
July 30th -- the district court |oses the authority to
I npose restitution.

JUSTI CE SCALI A2 And the sentence i s not
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final until then?

M5. KARLAN:. That's our position.

JUSTI CE SCALIA: And -- and what if -- what
if the court does set a date for additional sentencing?
Then it's not final until then, right?

M5. KARLAN: No, Justice Scalia. It would
be that once a court has started the sentencing process,
it has 90 days within which to conplete that process, if
It announces at the initial sentencing that it intends
to hold open the sentence for final determ nation of

restitution.

JUSTI CE SOTOVAYOR: | -- I'mnot sure |
under st ood your response to ny question. It nust inpose
that restitution order, conplete all its proceedi ngs

wi thin the 90-day period?

M5. KARLAN:. Yes, that's correct.

JUSTI CE SOTOVAYOR: So it can't hold a
hearing over fromthe 90th day to the 91st day?

M5. KARLAN: No, it cannot do that. And if
it were to do that in a case where restitution were
mandat ory, the sentence woul d becone final, the
governnment would file an appeal, and that appeal woul d
certainly succeed, because it's plain error not to have
to inposed the restitution.

JUSTICE ALITO Your position is that if the
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court puts off the order of restitution for 90 days,
during that period, the defendant cannot take an appeal ?

M5. KARLAN: If the court has announced at
the initial sentencing that it intends to do so, no, then
it cannot.

JUSTICE ALITO Isn't that dramatically
contrary to the way crim nal appeals have been handl ed
for along tine? There's a very short period of tine
for a defendant to file a notice of appeal in a crimna
case, and you're saying that that is dramatically
extended by the possibility of -- of restitution |ater
on or by the fact that the restitution order will be
entered |later?

M5. KARLAN: No, Justice Alito. Wat |I'm
saying is that a defendant can only appeal froma fina
sentence, and until the restitutionary termis inposed
within the tinme period allowed by the MVRA, there is not
a final sentence. Then he has fromthe tine that
restitution is --

JUSTICE ALITO Yes, | understand that. But
you' re saying the defendant is -- the defendant is
i ncarcerated, let's say; is convicted, is sentenced to
prison. The defendant wants to take a quick appeal.

The defendant thinks he's going to win on appeal. And

you' re saying, well, no, you have to wait 90 days
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before you can file your notice of appeal ?

M5. KARLAN. | believe that's correct,
because he has to have a final judgnent before he can
appeal .

JUSTI CE SCALIA: Well, what -- what do you
do about the further provision that at any tine |ater,
i f the governnent -- or the victimfinds additiona
basis for restitution, so long as after discovering it,
wi thin 60 days after that, the victimcan cone to the
court and ask for restitution? What does that do?

Does that --

M5. KARLAN.  Well --

JUSTI CE SCALI A: | nean, doesn't that
necessarily nean that there are indeed two final
judgnments? That -- that one has to be -- has to go up
on its own, doesn't it?

M5. KARLAN:. That's correct, but section
3664(0) of the statute says that the initial restitution
amount constitutes a final judgnent, even though there
can be anendnent after it's been entered.

JUSTI CE SCALI A: Were is that?

M5. KARLAN: In our brief, it's on page --

JUSTI CE SCALIA: Ch. OCh -- "a sentence that
I nposes an order” --

MS. KARLAN: It's on page --
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JUSTI CE SCALIA: -- “is a final judgnent,
notw t hstanding the fact that” --

M5. KARLAN:. Yes, petition appendi x 60a.

JUSTI CE SCALI A: Got you.

M5. KARLAN. So that's why that has to be in
there, because otherw se the defendant really woul d be
in the position that Justice Alito --

JUSTI CE SOTOVAYOR: |s there any circuit
court who has addressed this issue of when an appeal is
tinmely, in a situation in which a restitution order has
not been entered at the initial sentencing?

M5. KARLAN: Not in precisely that way.
There are a couple of cases that are -- that kind of
circle around that.

So for exanple, Kapelushnik, which we cite
in our petition for certiorari and in our brief as the
wi sest way of thinking about this, held that once the
90 days has | apsed, the judgnent is final by operation
of | aw.

There’ s an opinion by Judge Posner in the
Seventh Circuit that’'s not on restitution but on a
rel ated i ssue, which says that if you have severa
conponents to the sentence, until that |ast conmponent is
entered, the tinme for filing an appeal under F.R A P. 4

does not begin to run. And that's --
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CHI EF JUSTICE ROBERTS: In this -- when the
judge did not enter a date for restitution, did you
object to that?

M5. KARLAN. W were not required to do so,
so we did not.

CH EF JUSTI CE ROBERTS: Well, why not? It
seens that that's when the violation occurred. The
statute said the court shall set a date if they' re not
ready to calculate the restitution, and he didn't do
t hat .

M5. KARLAN. Well, that's correct,

M. Chief Justice, but the statute doesn't say when he
has to set the date. The statute sinply says the date
has to be set so that final restitution will occur
during the period -- and here | quote again fromthe
statute -- "not to exceed 90 days." So he can set that

date once he gets the information from--

CH EF JUSTI CE ROBERTS: Well, | thought it
says -- maybe | ammsreading it. It says the court --
this is at sentencing. Wen sentencing -- you | ook at

the previous provision -- what is it? 3663A(a)(l) --
M5. KARLAN:  Yes.
CH EF JUSTI CE ROBERTS: -- tal ks about what
you do when sentencing it.

MS. KARLAN: Right.

9
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CHI EF JUSTI CE ROBERTS: And the statute

set a date for the final

...“not to exceed 90 days.” And he didn't.

MB5. KARLAN: That's correct, he did not set

"' m now | ooki ng at petition

appendi x 55a, which is where section 3664(d)(5) of the

Act is set out. It says, "The court shall set a date

for the final

to exceed 90 days after sentencing."

det er m nati on.

The 90 days nodifies the fi

date. So within that 90-day period, |

t hat what was --

right. |1

final determ nation --

CHI EF JUSTI CE ROBERTS: No,
- | agree with you that.
M5. KARLAN:. Yes.

CH EF JUSTI CE ROBERTS: In

determ nation can't exceed 90 days --

MS. KARLAN: Right.

CH EF JUSTI CE ROBERTS: --

determ nation of the victinms | osses, not

nal

It doesn't nodify the setting of the

t hi nk

| think that's

ot her words, the

the date for the -- the fina

but that doesn't

mean that the provision saying the court shall set a date

can wait -- that he can wait 89 days to do that.

unw se for

M5. KARLAN: No, | think it would be very

a district court to do that,
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can't really set the date until it receives the
information that it hopes to receive fromthe probation
office or fromthe victim So that --

CH EF JUSTI CE ROBERTS: No, no, no --

JUSTICE G NSBURG. It can say 90 days. It
can say 90 days.

M5. KARLAN. It -- it could, yes. O it
could say, as the district court did here, I"'mgoing to
hol d open the date. But it can only hold open that date
until the point at which it actually inposes the
restitution, within the 90 days.

JUSTICE GNSBURG This is a -- thisis, in
one respect, Ms. Karlan, a technical argunent, is it
not? Because it's true that this defendant, fromthe
probation officer's report, knew within the 90 days what
restitution was going to be recommended.

M5. KARLAN: Yes. He knew within the
90 days what the governnent's claimwas going to be, but
the court did not hold the hearing and did not inpose
the judgnent. And so the August 8th judgnent becane
final by operation of |law on Cctober 28th, because that
was 90 days after the July 30th sentencing.

At that point, the government could have
filed an appeal in this case, and, quite frankly, they

woul d have won. As it was --
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JUSTICE ALITO How is your position -- how
IS your position consistent with the thrust of the
victinms’ rights legislation that Congress has enacted in
recent years, including the statute that’s before us
her e?

Now, in this case, the victim-- the
victims nedical bills were paid by the United States.
But that isn't always going to be the case, and
sonetinmes victins are going to have a | ot of [ ost
i ncome. So you have the victim |ike the victimhere,
who is beaten to a pulp by a defendant and | oses a
substanti al anmount of future inconme as a result, and you
say that if the judge nakes a mstake, it's just too bad
for the victim The victimagets nothing because the
judge waited too |ong.

M5. KARLAN. No, | don't --

JUSTICE ALITO Do you think that’s what
Congress had in m nd?

M5. KARLAN. | don't say that, and | don't
think that's what Congress had in mnd. First, what
Congress had in mnd was to strike the balance it struck
in this statute, which was to give victins the right to
receive restitution as part of a crimnal sentence, as
long as it was done within 90 days of sentencing.

Second, the governnent can appeal if a court

12
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doesn't follow the rules.

Third --

JUSTICE ALITO Yes, but wasn't -- wasn't
the whole thrust of the victins' rights |egislation that
up to that point, Congress thought prosecutors were not
sufficiently attending to the rights and the interests
of victinms? They were doing their own prosecutoria
thing, but they weren't involving victins, making sure
t hey knew about court proceedi ngs, and so forth.

And you' re saying, well, if the court nekes
a m stake and the prosecution falls down inits
responsibility, the person who suffers is the victimwho
gets victim zed again.

M5. KARLAN. No, that's not what |'m saying.
What |'msaying is Congress struck a balance. They
wanted to give restitution to victins. They al so wanted
final sentencing for defendants. Congress struck that
bal ance by giving a 90-day extension. It didn't provide --

JUSTI CE KENNEDY: Well, you re not
really -- you' re not really answering Justice Alito's
guestion. He says he understands that, as | understand
the question. W understand that argunent.

But it doesn't address the fact that the net
result of your argunent is (a) unfair to the victim and

(b) inconsistent wwth the whole design and thrust of the
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Victinms Act.
M5. KARLAN: It’s --

JUSTI CE KENNEDY: And you, it seens to ne,
have to say: So be it; the technical rule prevails.
That's too bad.

| nean, that's your argunent, it seens
to ne.

M5. KARLAN:. No, ny argunent is Congress
struck that balance, and in sone cases, yes, too bad --

JUSTI CE SCALIA: O course, the same thing
woul d happen if the trial judge nakes a m stake of | aw
whi ch causes the -- the defendant to be acquitted, so
that he not only escapes the liability to the victim he
escapes any -- any crimnal punishnment. |t happens al
the tinme. The judge makes a m stake; society pays for
it.

M5. KARLAN. That's correct, and Congress
here has said 90 days. And they neant it. |If they had
nmeant to say, at any tinme, a victimcan receive
restitution, they would have said that.

JUSTI CE BREYER: But Congress says -- to
par aphrase and not get it accurate -- that the
Depart nent of Transportation shall enact a rule
governing tire safety within 9 nonths fromthe

effective date of this legislation. And the Departnent
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of Transportation fails to do that. It doesn't
pronmul gate its law for 18 nonths. |Is that |aw invalid?
The rul e?

M5. KARLAN. No, generally, under this --
JUSTICE BREYER O course, it isn't.
M5. KARLAN: Because that’'s --
JUSTICE BREYER So howis this different?
M5. KARLAN: Well, this is a crimna
sentencing statute which is different than a civil
agency acti on.
JUSTI CE BREYER | understand that point.
I"mjust asking what’s a relevant difference?
M5. KARLAN. That is the incredibly rel evant
di fference, for the follow ng reason --
JUSTI CE BREYER:  Because?
M5. KARLAN. -- that finality in sentencing
I's inmportant, because otherw se a defendant cannot even
appeal his conviction.
JUSTI CE BREYER: Wiy coul dn't he?
M5. KARLAN: Because he --
JUSTI CE BREYER  You just read us the
provi si on.
M5. KARLAN: It's not a final --
JUSTI CE BREYER: The judge enters a -- an

order, a final order. And that final judgnent, as was
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true here, says: | haven't decided restitution yet. He
can appeal. Then what it says i s when you get around to
the restitution, then enter another judgnment, and you’l
appeal that, as happens precisely in the case of

the 60 days -- you know, that extra stuff that Justice
Scalia was referring to. That's a possible
interpretation of the Federal Rules of Appellate
Procedure. | don't see, you know, the appeals thing.
don't see anything -- | don't have in front of ne the

| anguage on filing an appeal, but | can't think of
anything that’s contrary.

M5. KARLAN. \What's contrary to that is
that the Federal courts of appeals only have
jurisdiction to decide cases that cone up, in crimna
cases, on final judgnent or under the collateral order.

JUSTI CE BREYER  That's right.

M5. KARLAN: This is not --

JUSTICE BREYER It's a final judgnent, and
because there is another provision that says an order of
restitution is itself a final judgnent.

M5. KARLAN:. No. Wth all respect,

Justice Breyer, there is no provision that says an order
of restitution --

JUSTICE BREYER You read it to us. | nean

the one you read to us.
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M5. KARLAN: No. That says --

JUSTI CE BREYER  \Wat ?

M5. KARLAN: -- that a sentence that
includes a termof restitution can be a final judgnent,
even though that 60-day provision to which
Justice Scalia pointed is on the books.

But you can't have a final judgnent in a
crimnal case that involves several different conponents
of a sentence until those aspects of the sentence have
actual |y been i nposed.

JUSTICE ALITO Well, why isn't the --

M5. KARLAN: Justice Scalia, | believe, was
referring to the 60-day provision.

JUSTI CE BREYER: Yes, the sane probl em

M5. KARLAN. The 60-day provision is
specifically inmmunized fromthe final judgnment rule by
section 3664(0) of the statute. The 90-day provision is
not. So until a defendant -- perhaps | could -- perhaps
| could use a slightly different exanple, which is:
Suppose a defendant is supposed to be a sentenced to a
fine, a mandatory fine --

JUTI CE BREYER: | see.

M5. KARLAN. -- and a mandatory prison sentence.

If you sentence himto the nmandatory prison sentence and

say | still need to calculate the fine -- there is no

17
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final judgnent. He cannot appeal that sentence.

JUSTICE ALITO But isn't there a difference
bet ween those two situations? A fine is a crimna
penalty. It goes -- it -- the prosecution is brought in
the sane of the sovereign. The fine goes to the
sovereign. It's a traditional crimnal penalty.

Restitution is not a traditional crimna
penalty. [It's nmuch |ike, arguably, attorneys' fees in a
civil case. It is -- it islike -- it isreally a-- a
benefit for the victim It is not sonething that inures
to the benefit of the sovereign.

And so why doesn't it nmake sense to view
that judgnent of restitution as a separate judgnent,
just as the award of an attorney’'s fees is a separate
final appeal able order in a civil case?

M5. KARLAN. Well, because this judgnent of
restitution is not a civil judgnent. It is part of the
defendant's crim nal punishnment, and, therefore, it is
not |like attorneys' fees, sonething that’s separate.

As we point out in our reply brief, in order
to cal cul ate the anmount of inprisonnent, in order to
cal cul ate the fine, the Federal crimnal sentencing
provisions -- and | should note that section 3664(a)
appears in Title 18 in the section under m scel | aneous

sentenci ng provisions, not civil provisions. Al of

18
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those things interact. And so you can't cal cul ate one
of those w thout know ng all of them

JUSTICE G NSBURG  But, functionally, isn't
it a substitute for the remedy that the victimof a
crime mght have? Wsn't what Congress was trying to do
was to spare the victimthe necessity of suing the
def endant and having his kind of civil restitution
tacked onto the crimnal proceedi ng?

M5. KARLAN. That's certainly Congress's
pur pose, but they did it within the context of
sentencing. So, for exanple, Justice Gnsburg, if this
really were a civil penalty, defendants would not be
entitled to the assistance of counsel in challenging the
amount of restitution, because the Sixth Arendnment woul d
not apply. The dates for filing an appeal would be
different. There would be a jurisdictional bar that
doesn't exist in crimnal cases.

This Court said several tines that
restitution under these kinds of circunstances -- in
Hughey, under the predecessor to this Act, and in Kelly
v. Robinson -- is a penal statute. Justice Sotomayor in
her opinion for the Second Circuit in Varrone said this
is a penal statute.

So there is no question here that this is a

substitute for a civil renmedy or a supplenent for a
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civil renmedy, but it is a crimnal punishnment. And
Congress has said that you have to order it at
sentencing or wwthin 90 days, or else it is error that
can be corrected through Rule 35 or by appeal, but not
ot herw se.

JUSTI CE SCALI A:  Now, what -- what can the
def endant do within that 90 days? He has to wait
90 days before he appeals the sentence that he has been
given; is that right?

M5. KARLAN: That's correct. There is not a
final judgnment in his case.

JUSTI CE SCALIA: That's 3 nonths that --
that he has to sit on his hands.

M5. KARLAN: That's correct.

JUSTI CE BREYER: \Were does it say that?

M5. KARLAN. Well, the final judgnent rule
says that.

JUSTICE BREYER Well, this is a court-nmade
rul e of what counts as a final judgnent.

M5. KARLAN. Right. And -- and --

JUSTICE BREYER All right. 1Is there
anything in the decisions of this Court interpreting
that rule? | mean, you could have collateral orders. You
coul d have all kinds of things. And doesn't it boil down

to the sanme question?

20
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| nmean, | agree with you that if Congress
wanted to make a 90-day deadline, you really have to do
it, and you can't restitute thereafter. Al right.
That's one thing. But if they didn't, why didn't they
equal ly intend the judgnent without the restitution
order to be a final judgnent?

M5. KARLAN. Well --

JUSTI CE BREYER: And then | ater on, just as
in (o), if the judge does inpose an order of restitution,
then of course, that's appeal able, and that's a different
judgnent. |s there -- what in the |law prevents the --
that interpretation?

M5. KARLAN: | think two things prevent that
I nterpretation.

JUSTI CE BREYER:  Yes.

M5. KARLAN: One is this Court's precedent,
and let ne talk about that. And two is a proper reading
of section 3664(0). So I'Il turn first to the
precedent and then to 3664(0).

JUSTI CE BREYER: So you have precedent.

M5. KARLAN. So the precedent is, for
exanple, this Court said in Parr v. United States, which
is cited on page 12 of the reply brief, anong ot her

pl aces, that “a judgnent or decision is final for purpose

of appeal only when it termnates the litigation between the
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parties on the nerits of the case, and | eaves nothing to

be done but to enforce by execution what has been determ ned.”

case does

Until restitution has been determ ned, a

not fit within Parr. Parr is, | believe, an

Interpretation of 1291, 28 U. S.C. 1291, which is the

provi sion that gives the courts of appeals jurisdiction.

your Vi ew,

CHI EF JUSTI CE ROBERTS: So you can -- under

you can change the anmount of jail tinme up to

the point at which you have to set the restitution. The

judge says: |I'mgoing to sentence you to 3 years, and

["mgoing to figure out the restitution

He | ooks, and the restitution turns out to

be a ot nore than he thought. So he says: Well, I'm

only going to give you 2 years. O it's less, and he

says: |I'mgoing to give you 4 years.

Because the judgnent is still open, he can
do that?

M5. KARLAN: | believe, Your Honor, that he

can. And the reason for that is the sentencing statute

itself --

18 U.S.C. section 3553, | believe it is --

tal ks about how a court, in sentencing a defendant, is

supposed to be considering all of these penalties and

how t hey i

vi cti m by,

nteract with one anot her.
So if a defendant can nmke restitution to a

for exanple, being put on conmunity rel ease
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or probation rather than serving time in prison, a court
can take that into account in setting the sentence.

JUSTI CE SCALI A: Must take it into account --

MS. KARLAN:  Yes.
JUSTI CE SCALIA: -- if you read 3553 the way
it's witten.

M5. KARLAN: Yes, | think they nust take it
into account. Now, whether -- howthey' |l actually
stri ke that balance is --

JUSTICE GGNSBURG Is there no -- is there
no possibility that a judge could say: | want to make
thi s anal ogous to 54(b) under the civil rules; that is,
| don't want to delay the tine that the defendant can
appeal fromthe -- fromthe -- fromthe sentence. So
this order is final, and 3 nonths later, 1’1l take up
the question of restitution when all the information is
in. The court is prevented from doing that?

M5. KARLAN: |’ munaware of any crimna
rul es anal ogue to Rule 54(b) in the civil context, because
in general, as | understand the way this Court's
precedents have worked, there have been what m ght | ook
like interlocutory appeals in crimnal cases, but they’ ve
al ways involved collateral issues.

And the problem here, for the reason that

Justice Scalia just pointed to, is restitution and the
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anount of inprisonnment are not collateral to one
another; that is, they may interact. And a fine
certainly isn't, because the statute itself says you
can't inpose a fine to the extent that it will inpair
restitution. So if --

JUSTICE G NSBURG So the judge -- but the
j udge could say -- once she thinks she needs -- that
they need tinme for nore information: |'mgoing to
defer the whole sentencing. So, Defendant, you' |l have to
wait 3 nonths to find out how nuch tine you re going to
serve. That would be all right. You could use the
90-day period to extend the tine for inposing the
sent ence.

Well, in effect, you re saying the sentence
isn't final, so she could change it any tinme within the
90 days?

M5. KARLAN: There's a slight conplication
there, but | think the answer to your question is yes;
that is, the judge could delay the entire sentencing
under Federal Rule of Crimnal Procedure 32.

Look, we’re not saying that you coul dn't
get restitution in a case like this. W're sinply
saying that you have to follow the rules.

JUSTI CE BREYER Al right. Wll, what about

that as a possible answer? |If we accept -- the -- the judge,
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of course, could say to the defendant: |'mnot going to
sentence you; |I'mnot going to put that sentence -- |I'm
not going to sentence you at all --

M5. KARLAN:. That's correct.

JUSTI CE BREYER. -- for 100 days.

M5. KARLAN:. That's correct.

JUSTI CE BREYER: And your renedy, then,
m ght be to ask for mandanus, if that was too |long a
peri od?

M5. KARLAN. It -- it mght be. | --

JUSTI CE BREYER. And -- and -- so why
woul dn't that be simlar here? If the judge is going to
go after the 90 days, he’d have the power to do it,
but it would be like a continuance, and he’d have to
exerci se that reasonably.

M5. KARLAN:. Because you have to follow the
rules as |aid down.

JUSTI CE BREYER. No, no. | know. You're
interpreting it literally, and --

M5. KARLAN: Yes. Yes.

JUSTICE BREYER: -- and that's --

M5. KARLAN. -- that is, there are many
mechani sns for ensuring that a victim--

JUSTI CE BREYER. But | nean, if | thought,

for argunent's sake --
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M5. KARLAN: You can’'t --

JUSTI CE BREYER

whet her it's after 90 days --

-- that Congress doesn't care about

it was just to sort of

speed things up -- on that assunption, wouldn't you

still have a renedy, because
unr easonabl e conti nuance?
M5. KARLAN:. That
JUSTI CE BREYER
it?

MS. KARLAN: [|f -

it would be like the

's correct.
That is correct? |'ve got
- if you -- you can't have

a continuance fromthe 90 days. You can have a

conti nuance --

JUSTI CE BREYER

No, no. |'mthinking of --

M5. KARLAN. -- of sentencing itself.

JUSTI CE BREYER
general problens --

MS. KARLAN:  Yes.

JUSTI CE BREYER
sent enci ng.

MS. KARLAN:  Yes,

JUSTI CE BREYER
90 days is | ong enough?

MS. KARLAN:. That

"' mthinking of the

-- of continuances for

that's correct.

And your argunent is that

's correct.

JUSTI CE BREYER Ckay. |’ve got it.

MS. KARLAN:. And

|'"d like to reserve the
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remai nder - -

JUSTI CE STEVENS: My | ask you one
guestion?

JUSTICE SCALIA: | -- | have a question going
just to that. It seens to ne that if 3553, as -- as | said
-- maybe you shouldn't have agreed -- requires the

sentencing court to consider the totality of the
sentence it’s inposing, including the restitution,

that woul d nean that the judge cannot inpose a sentence
before the expiration of the 90 days; that is, has to
wait until the restitutionary issue is resolved to

I npose the incarceration part of the sentence. No?

M5. KARLAN:. | think the way that the
statute is witten contenplates that the judge will do
the regul ar sentencing at which he inposes these other
terms, but nmay keep it open for 90 days.

JUSTI CE STEVENS: My | ask this question

before you sit down? Are you aware -- nmybe you cite
themin the briefs and | didn't catch it -- of any cases
in which the courts -- a court of appeals has

di sm ssed an appeal because it was taken before the --
the civil renmedy had been inposed?

M5. KARLAN. |I'mnot aware of a case that
does that directly under the Mandatory Victins

Restitution Act.
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CHI EF JUSTI CE ROBERTS: Thank you, counsel .

M. Heytens.

ORAL ARGUMENT OF TOBY J. HEYTENS

ON BEHALF OF THE RESPONDENT

MR. HEYTENS: Thank you, M. Chief Justice,
and may it please the Court:

To begin by addressing the question just
rai sed by Justice Stevens, the governnent agrees that we
are not aware of any cases that directly confront this
finality question. There are, however, at |east four
cases in the courts of appeals where one of two things
happened: Either the defendant took an appeal fromthe
original termof his inprisonnent, then [ater took an
appeal fromthe order of restitution and the appeals
wer e consolidated. That happened, anong ot her things,
In the Cheal case, which is the First Crcuit decision
cited in our brief. There are at |east two other
circuit court cases that do that as well.

JUSTICE SCALIA: Was it within the 90 days?

MR, HEYTENS: No. It --

JUSTI CE SCALI A: The restitution sentence
was after the 90 days?

MR. HEYTENS: That's correct,
Justice Scalia. Now --

JUSTI CE STEVENS: In those -- in those -- in
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that case, or any of those four cases, did they discuss
the probl em of whether there was -- both appeals were
pr oper ?

MR. HEYTENS: Justice Stevens, |’ m not
aware of any case that squarely --

JUSTI CE STEVENS: They just went ahead and
consol i dat ed?

MR. HEYTENS: That's correct, Justice
Stevens. |'mnot aware of any case that directly
confronts this issue. Now --

JUSTI CE SOTOVAYOR:  Under your view of
t hi ngs, however, that's fortuity that the underlying
conviction was still in the appeal process, because
there is no statute of Iimtations under your reading.
A victimcould cone 1, 2, 5, 10, 15, 20, or 100 years
|ater and say: I'mentitled to restitution.

MR. HEYTENS: The statute --

JUSTI CE SOTOVAYOR: And absent prejudice to
t he defendant, that would be okay?

MR, HEYTENS:. Absent prejudice or sone sort
of doubl e jeopardy problem that's correct. The
statute, by its terns, says as long as the victimcones
forward within 60 days of the discovery of his |osses,
(d)(5) expressly says that the victimcan do that. So |

think this --
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JUSTI CE SOTOVMAYOR: |'msorry, that's
60 days after the restitution order has been issued. Am
| --

MR. HEYTENS: | believe that's incorrect,
Your Honor. The provision that we're referring to,
subsection (d)(5), is reproduced on page 6A of the
appendi x to the governnent's brief. |It's the, |
bel i eve, second sentence of (d)(5) that we're
di scussing right now that states: "If the victim
subsequently di scovers further | osses, the victimshal
have 60 days after the discovery of those |osses in
which to petition the court for an anmended restitution
order."

JUSTI CE SOTOVAYOR: That 60 days says after
there has been an -- a restitution order. |'mpositing
the situation where the victimcones 10 years | ater

MR. HEYTENS: That's correct.

JUSTI CE SOTOVAYOR: That says there’s no
restitution order. |It's the initial action. And
you' re saying that's okay? It's an endless statute?

MR, HEYTENS: It is -- it is certainly not
okay, Your Honor. Congress has directed that this
determ nati on nust be made and that it nust be nmade
wi thin 90 days. And Federal district courts are

required to conply with that obligation
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But what Congress has not done is to specify
a consequence that occurs in the situation where the --

JUSTI CE SCALIA: But it -- it -- it's sort
of a ridiculous consequence that 5 years later, and
the judge who tried the original case is dead.

| think it's bad enough to have the issue of
whet her this victimsuffered $100, 000 damages
deci ded by the judge, if that's what you' re going to be
sentenced to, but at least it's being decided by the
judge who tried the case. And under your proposal, it
can be decided by sone other judge who is just -- just
pul l ed in, because the -- the trial judge has -- has
been deceased. That doesn't seemto ne to nmake any
sense at all

MR. HEYTENS: Your Honor, | don't think it
i's our proposal. Congress has not specified -- Congress
has certainly required this to be done within 90 days.
That nmeant Congress wanted it to be done within 90 days.
But Congress has not specified a consequence for --

CHI EF JUSTI CE ROBERTS: Well, the
consequence is the usual consequence when trial courts
make errors, which is to appeal.

MR. HEYTENS: Your Honor, | think this Court
said in Montalvo-Murillo what the consequence is in this

category of cases, which is when a trial court fails to
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conply with a mandatory tinme |[imtation for doing
sonething that the court is required to do, the renedy
iIs -- unless Congress provides otherw se, such as it
does in the Speedy Trial Act, the renmedy is not a |oss
of the power on the part of the court to act.

JUSTI CE SCALI A: Doesn't the statute
establish tinme limts for filing an appeal ?

MR. HEYTENS: The statute does, Your Honor.

JUSTI CE SCALIA: Does it -- does it state a
remedy for it? | don't think so. But if you don't
conply with the tinme limt, you' re too |late; you can't
file the appeal.

MR HEYTENS: Justice Scalia --

JUSTI CE SCALI A: Sane thing here.

MR. HEYTENS: There’'s a critical difference
between a statute of limtations for filing a notice of
appeal and what’s happening here that’s illustrated by
the exanpl e gi ven by Judge Gorsuch in his opinion for
the courts of appeals.

There can be two kinds of time limts. The

first kind can say, if you want to do sonmething -- you're

not required to do it -- but if you want to do it,
you have to do it within a certain tinme. That's what a
statute of limtations is.

The second kind of tinme limt is to say you
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nmust do sonething and you nust do it within a second --
within a certain amount of tinme. This case is the

second category, just as the statute at issue in

Mont al vo-Murill o was in the second category of cases, and
just as --

JUSTI CE SOTOVAYOR: Except that that was a
bai | question, where there's not issues of finality at
play, and bail is a question that repeats itself
t hroughout the proceedings. Defendants are deni ed bai
and then nmake a different show ng of other
resources or |ess danger or whatever, and they get out.
And vice versa, defendants are out and are put in.
That's it. There are no finality questions there.

What do you do in this situation when you're
dealing with a crimnal sentence where there are
finality rul es?

And I'"'mgoing to tie that back to my starting
point, which is I'’mlooking in your brief for the
precedent and/or |egal basis for us to treat restitution
as not part of the final judgnent in this crimna
action. Wat -- what other exanples do we have in the
crimnal context?

MR. HEYTENS: W cited the things we cite in
our brief. There is, however, also a statute; |

apol ogi ze to the Court, it is not cited in our brief,
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but it is section 18 U . S.C. section 3582(b). That
provision is captioned |Inposition of a Sentence of

| npri sonnment. Subsection (b) -- subsection (b) of that
provi sion says Effect of Finality of the Judgnent. It
then says, “Notwi thstanding the fact that a sentence of
i nprisonment can subsequently be” nodified or altered in
certain ways, and then this is the critical |anguage:
judgnent of conviction that includes such a sentence
constitutes a final judgnment for all other purposes.”

In this case there was a judgnent of
conviction. It was entered on July 3, 2007. And that
judgnent of conviction i nposed a sentence of
I nprisonment on M. Dol an.

JUSTI CE BREYER  Ckay, now suppose -- now
we're getting to exactly the point where I thought your
co-counsel, your sister counsel had a good point that I
wasn't -- hadn't thought through, and that is what
happens now in -- on day -- we’'re finished the
trial. The sentencing is over. They got the
presentence report, and the judge enters -- suppose he
entered a judgnent but didn't say anything about
restitution, because he says: |1'd like to give you a
chance to appeal this. And |I'mnot going to deal wth
restitution for a nonth when the victi mrecovers -- al

within the 90 days.
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Can the defendant appeal that piece of
paper ?
MR. HEYTENS: Yes.
JUSTI CE BREYER  The answer is because of
this provision?
MR. HEYTENS: We think because of that
provi sion and because of general principles of |aw
JUSTI CE BREYER \Woa, whoa. What about
what the -- what -- what you just heard quoted,
forgetting this particular sentence in the code, was that
a judgnent isn't final -- you can only appeal a fina
judgnment until all the parts that are there, and the
restitution is part of it. And so until it's final, you
can't appeal it. That's what -- that's what the case
Parr, which it quoted. Wat is -- what is your response
to that?
MR. HEYTENS: That certainly establishes the
general rule that this Court has said repeatedly --
JUSTI CE BREYER:  Yes.
MR. HEYTENS: -- that the jurisdiction of the
Federal courts is established by Congress.
JUSTI CE KENNEDY: Well, | just want to nake
clear where we are. Justice Breyer said, can the
def endant appeal ? You said yes. Suppose he said, nust

t he def endant appeal ?
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MR. HEYTENS: The defendant in our viewis
required to appeal --

JUSTI CE KENNEDY: Must ?

MR. HEYTENS: Once the district court enters
a judgnent that inposes a sentence of inprisonnent, if
t he def endant w shes to appeal that sentence of
I npri sonment he has 14 days to do so following the entry
of the judgnent, yes, which is the normal rule in
Federal crim nal cases.

JUSTICE G NSBURG And if he m sses --

JUSTI CE KENNEDY: Even though -- even though
he says the restitution shall be held in abeyance
pendi ng recei pt of infornmation?

MR. HEYTENS: Well, to the extent that he
has an objection to the district court's -- it depends
on the precise circunstances of the case, Justice
Kennedy. To the extent what he says is, | think the
district court needs to, when it inposes the sentence of
restitution, take into account the other aspects of the
sentence, at that tinme the issues becone interrelated.

JUSTI CE SCALIA: Let nme see if | understand
this. He has 14 days to appeal that. And if he doesn't
do that, then later within the 90 days or even after the
90 days, a sentence of restitution is inposed, he can --

he can appeal that sentence of restitution, right?

36

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

MR. HEYTENS: Absol utely.
JUSTI CE SCALIA: On the sane grounds on
whi ch he woul d have appeal ed the -- the sentence of

I nprisonment, right?

MR HEYTENS: Well, it -- to the extent --
JUSTI CE SCALI A: If -- if it's an error in
the trial, he clains: | was i nnocent.

MR. HEYTENS: No, Justice Scali a.
JUSTI CE SCALI A: No?

MR HEYTENS: To the -- his tinme for

appealing fromthe judgnent of conviction runs fromthe

entry of the judgnment of conviction, which is

cont enporaneous with the inposition of the sentence of

imprisonnment. |If he wants to appeal that, he needs to do

that |ike any other --

JUSTI CE BREYER. Well, | suppose it's no -- no
I nprisonment; it's supervised release. Now what
happens?

MR, HEYTENS:. If it’s -- if the judge inposes a
sentence of supervised release, | amnot aware if there
Is a specific statute.

JUSTI CE BREYER: Yes, but | nean, what's
bot hering me about this, and I'mnot aware -- but you're

guoting a sentence that wasn't in your brief and what

hadn't taken in at all is the extent to which this is
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inextricably m xed up with the rules of appeals, which are

very inmportant.

So unless | have in nmy owmn mnd how -- how
this all fits together, | -- | don't know how to deci de
this case. | don't want to say sonmething in here that’'s
going to muck up the -- the rules of appealing froma

crimnal case.

Now, what you’ve told ne is |'m supposed to say
that within 14 days of a -- of a judgnment inposing inprisonnent,
he has to appeal, but of course if it's supervised rel ease,
he doesn't, or |I'mnot sure.

MR. HEYTENS: Justice Breyer, first and
forenost, the Court doesn't need to say anythi ng about
any of these issues.

JUSTI CE BREYER Wy not ?

MR. HEYTENS: For one very sinple reason:

The only thing that this defendant has ever attenpted to
appeal at any point is the order of restitution. He
never attenpted to appeal fromhis guilty plea.

JUSTI CE BREYER  Yes, but if -- but | have
to be able to wite ny reasons, and in doing that | have
to respond to the argunent of the other side, which is
that the strongest reason for thinking Congress intended
this to be final and not beyond 90 days is that if you

don't do that, you muck up the rules of appeal. Now,

38

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

explain to me why that isn't so.

MR. HEYTENS. A couple of reasons, Your
Honor: First of all, | think it's actually one of the
strongest argunents agai nst their position, because it
creates the unlikely scenario where it wll be
routinely -- we know that Congress has authorized these
determinations to be made up to 90 days after the
I nposition of sentence. So their rule would create the
situation where it would be conpletely consistent with
Congress's intent to routinely create a situation where
a Federal crimnal defendant has to wait 3 nonths after
sentencing until he can appeal.

JUSTI CE BREYER: Wich is just what you say
he has to do if the sentence is supervised rel ease.

MR, HEYTENS: Wsat |'m saying, Justice
Breyer, is | -- 1 -- | knowthere is a statute that
governs inprisonnent. | believe there is a simlar
statute that governs a sentence of probation

JUSTI CE SCALI A: Wat was that statute on
I npri sonment ?

MR, HEYTENS: 18 U.S.C 3582(b), Justice
Scalia. | know there is a statute that governs that.
We al so know there is a statute governing a term of
restitution itself. That's the provision cited, 3664(0),

which is reproduced at 1la of the appendi x to our
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brief --

JUSTI CE SCALIA: |'ve got it.

MR. HEYTENS: -- which is the rules
governing finality with regard to an order inposing
restitution.

JUSTICE G NSBURG M. Heytens, one problem
wth the -- we have said that notice of appeal -- that
that time [imt is jurisdictional, which neans if the
def endant m sses that deadline, no appeal. And we're
| eaving this in a nebulous state if the judge says,
wWthin-- thisis -- this is a judgnent of conviction
and sentence, but I'mstill thinking about the
restitution.

The defendant has to know at that point,
must | appeal that first judgnent? Because if | don't,
["l'l never be able to appeal it.

But on your reading, the defendant can't
wait. When the judge inposes a sentence, the defendant
must neet the tine clock for notice of appeal fromthe
sent ence.

MR. HEYTENS: That's correct,

Justice G nsburg. In our view, the defendant -- when
t he judgnent of conviction was inposed on this case,
whi ch i nposed a sentence of inprisonnment on M. Dol an,

the tine for appealing the judgnent of conviction and
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the termof inprisonnent began to run.

If I could go back to Justice Breyer's
guestion --

JUSTI CE G NSBURG But that -- that would
nmean even if the judge says, I'’mgoing to inpose the
restitution order 10 days from now, defendant's tine
clock for notice of appeal would begin at -- at the tine
the sentence is inposed, not 10 days | ater when
restitution is --

MR. HEYTENS: That's correct. He files a
noti ce of appeal when the judgnent of conviction
is entered, and then 10 days later he can file a second
notice of appeal, and courts of appeal can consolidate
that case in the ordinary course.

You don't -- to answer Justice Breyer's very
specific question about the supervised rel eased, | have
been advised that a district court cannot inpose a term
of supervised release unless it al so i nposes a sentence
of inprisonment. So that particular hypothetical that
Justice Breyer raised wouldn't arise. The court
can't just --

CHI EF JUSTI CE ROBERTS: Counsel, let's --
| et's suppose there’s no 3664(d)(5), and we’re back to
just 363(a)(1l), which says when sentencing a defendant,

the court shall order restitution. Wat if the
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judge doesn't -- is that nandatory? It has to be when
sent enci ng the defendant ?

MR HEYTENS: | don't think so, Your Honor.
[ think what --

CHI EF JUSTI CE ROBERTS: So you think even
W t hout 3664(d)(5), the judge can say: | know it says
when |''m sentencing |’'ve got to order restitution.

But 2 nonths later, he can do it?

MR HEYTENS: M. Chief Justice, let ne
amend ny answer slightly. He -- the judge is required
to do it when sentencing --

CHI EF JUSTI CE ROBERTS: Yes, but nothing
happens if he doesn't. |Is that --

MR, HEYTENS: Well, the question then
beconmes one of a remedy. The court is required to do it,
and the question becones what is the renedy when the
court does not. And what the Court said in
Montal vo-Murillo is that we presune that Federa
district courts will conply with the law, and that it is
I nappropriate in situations where Congress doesn't
specify a renmedy for courts to inpose their own renedy.
That was exactly the situation in Montalvo-Mirillo.

JUSTI CE BREYER Wiy don't we go back to ny
hypot heti cal --

MR HEYTENS: Sure.
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JUSTI CE BREYER: -- and just substitute the

word "fine" for "supervised rel ease.”

MR. HEYTENS: Justice Breyer, I'm-- I'mfairly

certain there is a statute that addresses the finality
when it conmes to a sentence that inposes a termof a
fine, which is simlar to the statute that addresses
finality of a judgnent of conviction that inposes only
a termof inprisonnent.

JUSTICE BREYER. |I'mnot -- |I'mnot an
expert in this area, as you can see. And -- and | need
to have a place to go to |l ook so that | can see that
these things, in your view, all work out, and you're
not creating sone odd appellate system Do you have any
suggestions for nme as to what | could go and read and
| ook at that would help ne?

MR, HEYTENS:. Justice Breyer, to address
your very specific fine question, there is in fact a
statute that addresses that as well. That is 18 U.S.C
3572(c). It's structured very simlarly to the -- the
section regardi ng judgnents of inprisonnent that |
guoted to the Court earlier, and Congress has addressed
that. It says: "Notw thstanding the fact that a
sentence to pay a fine can subsequently be altered in
various respects, a judgnent that includes such a

sentence is a final judgnent for all other" --
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JUSTI CE BREYER. Can the (0) -- you
remenber -- you know what |'mreferring to by (0)?

MR, HEYTENS. Yes, Justice Breyer

JUSTI CE BREYER: All right. Can that be
read to refer to initial -- an initial judgnment of
restitution as well as an anended judgnent?

MR, HEYTENS:. Absolutely, Justice Breyer
That's exactly what the First Crcuit said in the Chea
case, which is cited in our brief. The First Grcuit in
that case addressed an initial judgnent that said,
simlarly, sonmewhat, to the judgnent in this one -- the
original judgnment, if you recall, in this case says the
Mandatory Victins Restitution Act is applicable;
however, the court does not have sufficient information
to calculate restitution at this tine. Wat the First
Circuit reasoned in Cheal is that that can be
interpreted as a judgnent inposing a restitution
obligation, which is thus final under subsection (0).
If you conclude that, you don't need to | ook at any
ot her statute to resolve --

JUSTI CE SCALI A: Even though there’s no
anount given?

MR. HEYTENS: Yes, Justice Scalia. Because
the one thing we know for certain is that even if it had

stated an anount, the fact that the anobunt can be anended
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| ater doesn't deprive the judgnment of finality.
JUSTICE STEVENS: May | ask this --

JUSTI CE SCALI A: Sinply because when you
state an anount, that anount can be anended | ater, that
| eads to the conclusion that you need not even state an
amount? Do you do the sane thing for inprisonment? You
say: I'mgoing to send you to prison; |I'mnot sure how
many years, but |I'mgoing to send you to prison. Is
t hat appeal abl e right away?

MR. HEYTENS: Well, Justice Scalia, the
district court is not permtted to do any of this.
Congress has required the district court to set the
amount - -

JUSTI CE SCALI A: | understand that, but
district courts don't always do what they are supposed
to. And it seens to ne a very strange result that
you're --

MR. HEYTENS: It's true that, regrettably,
district courts sonetines don't do what they are
supposed to. Wat this Court has said, nost notably in
Mont al vo-Murillo, is that we shoul d assune that they
will, and that it’s inappropriate for courts to craft
| egal rules that are based on the presunption that they
are going to violate their |egal obligations.

JUSTI CE STEVENS: May | ask this
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hypot heti cal ? Supposing the defendant fails to appea
when he's sentenced, and then 90 days |ater, they inpose
a restitution order and he appeals fromthat. My he
rai se the issues about guilt and innocence and error in
the trial in that appeal?

MR, HEYTENS: Justice Stevens, just to nake
sure | understand -- | want to nmake sure | understand
the hypothetical -- it's that the district court
sentences him enters a judgnent of conviction, and then
90 days | ater inposes an order of restitution?

JUSTI CE STEVENS: Correct.

MR. HEYTENS: Okay. In that situation, no.
It is the governnent's view that he has -- the tine for
appeal i ng the judgnent of conviction and the sentence of
I npri sonment has run

JUSTI CE STEVENS: But he -- he can appeal
just the restitution order.

MR. HEYTENS: Just the restitution order, in
that situation, yes. Now, if he has appeal ed them bot h,
they can be consol i dated, which has been done in severa
cases in the courts --

JUSTI CE STEVENS: No, | understand that.

MR. HEYTENS: -- in the circuit court of
appeal s.

JUSTI CE KENNEDY: You attach no significance
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to the fact that in this case the judge said: | shal
order restitution? It's the sane as if he said nothing
at all about restitution, so far as you are concerned?

MR. HEYTENS: We think this nmakes it an
easier case, in ternms of it establishes that there is no
conceivable prejudice to M. Dolan as a result of the
delay in this case.

JUSTI CE STEVENS: Let ne ask you this
guestion: |If we conclude there’s a hole in the statute
that Congress has to anend, is it nore |ikely that
Congress will cure the statute if we rule for you or if
we rul e against you? It's pretty clear, the answer to
that, isn't it?

MR. HEYTENS: Yes, Justice Stevens. | think
Mont al vo-Murill o supplies the answer to that.

Mont al vo-Muril Il o says, where Congress does not supply a
remedy for violation of a statutory tine obligation, it

IS inappropriate for courts to invent their own in order
to coerce district courts into conplying --

JUSTICE G NSBURG So this then becones a
goal, not atine line -- a deadline?

MR. HEYTENS: | think -- at sonme point, it
becones a debate over precise wording, Justice G nsburg.
| think it is a deadline. | think Congress intended for

district courts to do this. | think district courts who
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have sworn an oath to uphold the Constitution and | aws
of the United States are required to do it.

The question is: Wat is the renedy in the

rare, regrettable situation where they do not do it? And --

CH EF JUSTI CE ROBERTS: So a -- a defendant
who is sentenced to a week in prison, and he deci des,
that's no big deal, I'mnot going to appeal, and then
finds out, you know, 90 days |ater he has got to pay a
mllion dollars in restitution, is just out of I|uck,
right?

MR, HEYTENS: Well, that would be -- yes.

That woul d be our view, M. Chief Justice. Now, what |

would say is, it is, first of all, our view that the Court

doesn't need to resolve any of this. But, second of all
one of the reasons is there is another way the Court
could resolve this, which is to follow the approach the
Court took in its decision in Corey v. United States,
which is cited in the blue brief.

Now, Corey involved a statute. It's
presentence -- it's pre-Federal sentencing guidelines.
It involves a statute that said if, at the tinme of the
sentencing, the district court feels like it needs nore
information to decide how long to send the defendant to
jail for, it may conmt the defendant to the discretion

of the Attorney General for a period of either 3 to

48

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

6 nonths; get, essentially, a PSR, before there were
PSRs; and then nake a determ nation then.

The Court in Corey faced the question: Wen

the district court does that -- it says, |I'mgoing to
give you to the Attorney General, and we'll cone back in
6 nont hs and deci de what your sentence will be -- when

does the defendant have to appeal ? That was the
question before the Court in Corey.

What the Court said in Corey is that the
def endant nay appeal either at the tine he is coomtted
to the discretion of the Attorney General or at the tine
the district court inposes the final sentence. The
reason the Court said that -- this is the | anguage
that's cited in the blue brief -- is the Court said it
woul d be extraordinary to tell a Federal crimna
def endant that he mi ght have to wait up to 6 nonths in
order to take a notice of appeal fromhis judgnment of
convi cti on.

JUSTI CE BREYER  Look, you straightened ne
out, fromyour point of view But now you' ve m xed ne
up agai n.

(Laughter.)

MR. HEYTENS: Sorry. | didn't realize,

Justice Breyer

JUSTI CE BREYER: Because | think you said
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that the defendant is just out of luck. But, previously,
you had said that (o) applies, so | thought what you
were saying was that the sentence of inprisonnent is

i mredi at el y appeal abl e and nust be appeal ed within

14 days because of that 3582.

MR. HEYTENS: That's our --

JUSTI CE BREYER: And then you said (0)
applies, and (0) says that a sentence that inposes an
order of restitutionis a final judgnent. So if (0)
applies, when, 8 nonths later or 20 nonths | ater,
that restitution is made final and enbodi ed i n anot her
judgnent, that is a final judgnent which can't be
appeal ed.

So if you re right about (o) applying, then
the answer to the question is, no, he is not out of
luck. Now, don't just agree with ne because | seemto
be on your side in this question.

(Laughter.)

MR. HEYTENS: No --

JUSTICE BREYER: |’'ve got to figure this
out .

MR. HEYTENS: | apol ogi ze, Justice Breyer.
The governnent's position is that at the tine the
judgnent of conviction and the sentence of inprisonnent

are entered, that is the tinme at which the defendant has
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to appeal and, in our view, he may appeal. Later, when
the sentence of restitution is inposed, that is when
he appeal s that.

What | was suggesting is that, to the extent
the Court has any concern about that, the alternative
way of resolving this issue would be the sane way the
Court approached the issue in Corey, and you could say
that the defendant could appeal at either tine.

Now, we think that woul d be incorrect, but
it would be open to the Court to do so to -- or to | eave
the issue open in order to resolve this case. Because
as | said before, this defendant never attenpted to
appeal his judgnment of conviction or his original term
of inprisonment. So it's not, in this case, necessary
to deci de what exactly woul d have happened had he
attenpted to do so.

JUSTI CE SCALI A:  This crimnal judgnent of
restitution -- | assune it's the judge who finds that the
victimsuffered so nuch noney?

MR. HEYTENS: That's correct,

Justice Scali a.

JUSTI CE SCALI A: Does he find that beyond a
reasonabl e doubt ?

MR. HEYTENS: No, Justice Scalia. The

burden --
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JUSTI CE SCALI A:  Just nore likely than not?

MR. HEYTENS: That's correct.

JUSTICE SCALIA: And it's a crimnal --
it's a crimnal judgnent?

MR, HEYTENS: That's what Congress has
provided. And in this Court's decision in Oregon v.
Ice, the Court, admttedly in dictum stated that
restitution determ nations are a category of
determ nations that have been historically nade by the
court, not by the jury. And regardless of what anyone
thinks is the answer to that question, it is certainly
not within the question presented. It has not been
rai sed at any point by the Petitioner in this case.

JUSTI CE KENNEDY: | suppose that an answer to
the Chief Justice's concern about the 1-week sentence and
-- and he's not concerned -- is that all crimna
def endants know t hat an adjudication of guilt is
preclusive of later issues with -- with respect to civil
-- civil lrability, and they take their chances.

But that -- that points up a difference
between this case and Montal vo-Murillo. In this case,
finality is central to the system and that wasn't --
that's not really -- wasn't really true in Mntalvo.

MR. HEYTENS:. That's certainly correct,

Justice Kennedy. That was by its terns a bai
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determ nation, which by its nature is not a final
determination in the sense that a crimnal statute is,
t hough the Court's | anguage doesn't really suggest that
that woul d make any difference. And I would say that
some of the other cases in this sane |ine of cases,
i ncl udi ng sonme of the ones Justice Breyer nentioned, did
raise finality concerns. There was a very strong
finality concern raised in the Peabody Coal case. There
were finality concerns raised in Brock, that Congress
had said this needs to be done, and once it’'s done, it
needs to be done. And so, there are -- sone of the
cases in this sane line have also involved finality,
admttedly not in the crimnal context.

But I think the -- the nost inportant thing
that the Court said in -- the two nost inportant things
that the Court said in Montalvo-Mirillo, as are rel evant

here, is that, first, when Congress doesn't specify a

remedy -- and Congress has not specified a renedy in
this case -- it’s inappropriate for courts to inpose
their own.

The second thing that the Court said is that
we shoul d presune that Federal district courts are going
to conply with |legal obligations, and we shoul dn't make
rul es based on the assunption that they won't.

And third is that when courts do inpose
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remedi es, they shouldn't make -- inpose a renmedy where
there’s a profound lack of fit between the violation that
occurred and the renedy that the defendant is asking
themto inpose.

Let ne give you an exanple on that. The
general rule in Federal crimnal litigation is that the
Federal district court is supposed to inpose sentence
W t hout unnecessary delay. Now, say the district court
violates that obligation. It takes too long to inpose a
sentence. | think it would be extraordinary to suggest
that the renedy of a district court's unnecessary del ay
I n sentencing the defendant neans the defendant should
get off scot-free.

The renedy is to tell the district court you
have taken too |long to i npose the sentence; inpose the
sentence forthwth.

The sanme thing is true here. Congress has
told the district court you need to inpose restitution
in every case where the defendant is convicted of a
crime of violence.

CH EF JUSTI CE ROBERTS: So, your argunent is
“not to exceed 90 days” neans the sanme thing as “w t hout
undue del ay”?

MR. HEYTENS: W don't think it nmeans the

sane thing, M. Chief Justice. Wat we think it neans
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is the violation should have the same consequences. The

violation is to say if you don't do what you are

supposed to, the renedy is to do it imediately.

The

remedy isn't to say you don't have to do it anynore.

If there are no further questions, t

he

governnment urges that the judgnent of the court bel ow be

affirned.

me -- to

CHI EF JUSTI CE ROBERTS: Thank you, c
Ms. Karlan, you have 4 m nutes.

REBUTTAL ARGUVENT OF PAMELA S. KARLAN
ON BEHALF OF THE PETI TI ONER

M5. KARLAN. | have three points --

ounsel .

excuse

make: The first goes to what the renedy is

here and what the error is here. The error here

occurred when the district court did not inpose

restitution.

appeal under Rule 4. They had 30 days to do so.

governnment did not appeal the failure to nmake

restitution.

That error is not before this Court

What’s before this Court is a second judgnent.

JUSTI CE SOTOVAYOR: They coul dn't do

until the end of the 90 days. |If the judge has

to order

restitution, that's a vicious cycle arg

M5. KARLAN. No, Justice Sotomayor,
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had the -- had the governnent on October 28 | ooked and
said, there’s no restitution order in this case, they
coul d have filed an appeal then under Rule 4, and they
woul d have won. They didn't do so.

Second - -

JUSTI CE G NSBURG Well, that’s rather
t heoretical because if that -- | nean, the -- the judge
surely woul d have acted before he could process an
appeal .

M5. KARLAN. Well, he lacks actually the --
the power to do that. Once the appeal is taken, he
can't do that. And may | just say that here | think the
critical rule to understand is one sentence, one appeal.
So turning first --

JUSTI CE SOTOVAYOR: But that's not true. |
don't know if you ve had tine to | ook at 3582 or 35 --

M5. KARLAN: Yes, | have.

JUSTI CE SOTOVAYOR: Those do appear to say
that once there’s a termof inprisonnment, that that
constitutes a final judgnent.

M5. KARLAN: But they do so in the context
of Section 3553(a), which is cited on page 6 of the
yel l ow brief, which says “the court shall inpose a
sentence.”

Now, the different conponents can each be
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added together. But there is one sentence in a crimna
case on a particular charge, and that sentence can
include restitution, it can include a fine, it can

i nclude inprisonment. That doesn't nmake it three
sentences. And only when all of those have been i nposed
is there a final judgnent. Until then, the judgnment --

JUSTI CE ALI TO It can al so include

forfeiture. Wiat's -- what is the rule for forfeiture?
MB. KARLAN: | don't know the rule for
forfeiture. | do know the rule for all of the other crimna

proceedi ngs, which is 3582(b), to which the governnent
refers; 3572(c) for fines; 3562(b) for conmmunity

rel ease; and 3664(o0) for restitution. Al of those have
to make one sentence, and then there is one appeal.

Under our rule, which I think conports with
the plain | anguage of the statute, we know when an
appeal takes place, and there will be one appeal. Under
the governnment's rule --

JUSTICE ALITO Wiat is the difference -- in
response to the | ast argunent that your opponent nade,
what is the difference between the provision here and
Rul e 32(b) (1) of the crimnal rules, the court nust
i mpose sentence w thout unnecessary del ay?

M5. KARLAN: There, the questionis, did it

do it without unnecessary delay? Here the question is,
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didit doit wthin 90 days? Wen it didn't, the

governnment had to appeal. The governnent did not do
t hat .

JUSTICE ALITO So if the -- | didn't
understand the answer. |If the sentence is not inposed

Wi t hout unnecessary del ay, the consequence is that there
can be no sentence?

M5. KARLAN: No. This Court has never
deci ded what the rule neans there. But this is a
statute. And if | could turn to the question of what
the statute --

JUSTI CE SCALI A: Before you do that, tell ne
what the governnent appeal would consist of. The 90 days
has expired --

M5. KARLAN: And the judgnment of August 8th
becane final .

JUSTI CE SCALIA: And you -- you tel
nme the court -- the court has no ability to inpose
restitution after 90 days.

M5. KARLAN. That's right. The --

JUSTI CE SCALI A: Wiat's the use of appealing?

M5. KARLAN:. Because on appeal you say the
court erred, and it inposed an illegal sentence --

JUSTI CE SCALIA: And the appellate court says

too bad --
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M5. KARLAN: No --

JUSTI CE SCALI A -- 90 days are up.

MS. KARLAN: No, Justice Scalia. In the
same way that if a court failed to inpose a mandatory m ni mum
sentence and there was a final judgnent, the governnent
could appeal. And the fact that the initial sentence
didn't do that doesn't mean anything at that point.

JUSTI CE SCALIA: There is no time [imt on
t he mandatory m ni num

MS. KARLAN. But the -- but -- but, Your

Honor, if the governnent appeals an illegal sentence,
t hat sentence can be corrected and the new mandate from
the court of appeals saying you erred in not inposing
mandatory restitution starts the 90-day cl ock agai n.
Now, this is --

JUSTI CE BREYER  Coul d you go back to --

coul d you go back to Justice Alito's question,

because --

M5. KARLAN:  Yes.

JUSTI CE BREYER -- that was exactly the
same thing. | think what he may be saying, though, is

it makes nore sense to read these statutes as saying
i nprisonnment or community -- or community service, a
form of supervised release, or fines -- | don't know

about forfeiture -- can be appeal ed as separate fina
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judgnents, because then you don't have to wait for
90 days.

M5. KARLAN:  No.

JUSTICE BREYER And if you read it that
way, it's fairer to the defendant, and you don't have to
worry about the restitution appeal because of (0).

Now, what bl ocks the reading -- what bl ocks
the reading | just gave?

M5. KARLAN:. The principle that there nust
be one sentence that determ nes each of the punishnents
for a particular crine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel .

The case is subm tted.

(Whereupon, at 11:08 a.m, the case in the

above-entitled matter was submtted.)
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