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PROCEEDI NGS
(11: 05 a.m)
CHI EF JUSTI CE ROBERTS: W' |l hear argunent
next in Case 08-974, Lewis v. The Gty of Chicago.
M. Payton.
ORAL ARGUMENT OF JOHN A. PAYTON
ON BEHALF OF THE PETI Tl ONERS

MR. PAYTON. M. Chief Justice, and may it
pl ease the Court:

On 11 separate occasions, Chicago used an
unl awful cutoff score to determ ne which applicants it
would hire as firefighters. There's no dispute that
the cutoff score had an adverse inpact on qualified
bl ack applicants and was not job-rel ated.

The only question presented i s whether each
use of the cutoff score in each of the hiring rounds was
a separate violation of Title VII. An affirmative
answer to that question is both the best reading of the
statute and the soundest policy.

Section 703(k) of Title VII provides that in
a disparate inpact case, as this case, an unl awf ul
enpl oynent practice is established -- those are the
words -- "is established" when, quote, "a respondent

uses an enpl oynent practice that causes di sparate inpact
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on the basis of race,"” close quote.

Section 703(h) states that, quote, "a test,
its application, and action upon the results,"” close
quote, are each violations of Title VII if they are,
quote, "used to discrimnate," close quote.

Section 703(a)(2) prohibits racially
di scrimnatory cl assifications.

CH EF JUSTI CE ROBERTS: So under your

position, say the City adopts a discrimnatory -- takes
a -- issues a discrimnatory test; people take it; they
come out with the results; the Cty says these -- this

Is the test we’'re going to use, but, you know, we don't
have any vacanci es. Nobody can sue at that point.

MR. PAYTON: No, no. Qur position is that
in fact there was an additional violation when the
classification occurred when the Cty announced what it
intended to do in the future. That’'s also a violation.

But if | can nake the contrast,

M. Chief Justice, when the City -- suppose they didn't
announce anything at all, and what they did was in al
those occasions, the 11 | just described -- they used the
unl awful cutoff score and made hiring deci sions.

Title VII's disparate inpact |ooks at the
consequences of decisions like that. And those

consequences, the results of that clearly occur in the
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future on those 11 hiring occasions, and then we woul d
clearly have a cause of action on each of those 11 ti nes.

Now, I'Ill cone back and say that Chicago
announces, before it does any of that, that it intends to
do that in the future. That announcenent is an
I ndependent viol ation, but that announcenent does not
change the inpact and the consequences that in fact
still would happen in the future when they happen.

JUSTI CE SCALI A: There’s an i ndependent
violation without an inpact? | nmean, it's not the
I npact provision that you quoted which nakes that a
violation. It nust be sonme other provision that nmakes
it a violation. Wat other provisionis it?

MR, PAYTON: Well, there is an inpact. You
mean when the announcenent is nade?

JUSTI CE SCALI A: Right.

MR. PAYTON. \Wen the announcenent is
made -- let ne nake two points: First of all, | believe
we -- you could clearly seek to enjoin Chicago from
doi ng sonething unlawful in the future --

JUSTI CE SCALI A: Sure.

MR, PAYTON. -- as you clearly have a cause
of action at the announcenent. W know that.

JUSTI CE SCALIA: Well, that’'s because of

an i nmpendi ng viol ation.
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MR. PAYTON. Because an inpending violation --

JUTI CE SCALI A: But you say -- you say it is
an actual violation.

MR, PAYTON. Yes. And the question whet her
or not the announcenent itself is in violation of the
statute, | believe section 703(a)(2) and, actually, al
three provisions, make it unlawful to actually have a
classification that has the effects |I just said, and
the effects would sinply be in how they were sorting
the results.

So | think there is an inpact. |It's not the
sane inpact that ripples through tine. And the reason
said, if they had not made an announcenent it’s clear
there are consequences that happen in the future each of
those 11 tines, there’'s an additional violation when
they actually use the announcenent to say what they
intend to do. They say what they intend to do, and then
they do it. Those are two different violations.

JUSTI CE SOTOVAYOR:  Counsel , the | anguage of
the statute of 703 is to "limt, segregate, or
classify."

MR PAYTON.  Yes.

JUSTI CE SOTOVMAYOR: So is it your position
that the violation occurs at the classification that’s

announced and that every subsequent hiring has limted
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1 soneone's opportunity so that they -- there's a

2 vi ol ati on subsequently under the limt clause as opposed
3 to the classification clause, or it's each event is a

4 classification violation?

5 MR. PAYTON. It's our position that, in

6 fact, all three of the sections | quoted fromare

7 inplicated in the actions that Chicago took.

8 Clearly, there’s a classification, but when
9 they actually exclude from actual consideration for any
10 of the jobs on the 11 occasions, that's a limtation.

11 It's clearly a limtation. Wen they use the test

12 results, that's an action upon the test results. Wen
13 they use that to nake decisions, that's clearly a

14 violation of (k).

15 Al'l three provisions are in fact inplicated,
16 sonetines in simlar ways, sonetines in different ways.

17 Al of them have conseqguences.

18 And the way disparate inpact |aw works is,
19 you have an enpl oynent practice -- it's always facially
20 neutral -- that has an adverse inpact on the basis of

21 race that causes there to be a disparate inpact and

22 consequences. W | ook at consequences, and the el enents
23 of the disparate inpact violation are not conplete until
24  we have all of those el enents.

25 JUSTICE ALITO Your position may -- may foll ow
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fromthe | anguage of Title VII, but you began by saying
that it also represents the best policy. And | wonder
if you could explain why that is so.

Here, the Cty of Chicago continued to use
this test for quite a nunber of years after it was
adm nistered. And so as you interpret the statute, |
gat her that soneone could still file a disparate inpact
claim6 or 7 years after the test was first adm ni stered,
and quite a few years after it was first used in naking
a hiring decision. And how can that be squared with
Congress's evident desire in Title VII to require that an
EECC charge be filed rather pronptly after the enpl oynent
action is taken?

MR. PAYTON. | think the answer is that this
is conpletely consistent with how the statute works, but
"' mgoing to address the policy concern as well. But
how the statute works is, there’'s a violation every
time there’s a use.

If we | ooked at disparate treatnent, there’s
a violation every tinme there’s an intention to
discrimnate. |If there was a future intention to
di scrimnate, there would be a new violation. So if
there is a next use, there’s a next violation. And
that's how that ought to work.

But | ook at how this worked. Chicago used
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an unl awful cutoff score on those 11 occasions to nake
deci sions. Chi cago shoul d have stopped using the

di scrimnatory cutoff score, and it should have | ooked at
all of the qualified applicants that it had judged
qualified in making its decisions.

JUSTICE G NSBURG If it -- if it stopped using
it, it mght be vulnerable to a R zzo-type suit fromthe
peopl e who were benefiting.

MR. PAYTON: | actually think that that
conflict is not present. Chicago can al ways nmake a
deci sion that responds to sonething that was unl awful .
And | think this Court has always nmade it clear the

standard may be in Ricci, but the lawis clearly that if

Chi cago has reason to believe -- very good reason to
believe that it is doing sonething that is unlawful, it
can stop doing sonething unlawful. That's especially

t he case here.

JUSTICE G NSBURG. | thought in Ricci that
was New Haven's position, that they thought that the
test was unl awful because of the disparate inpact.

MR. PAYTON: | understand. The standard
that nmay apply to Chicago's decision may be different,
but et me give you the exanple in this case.

Chi cago used a cutoff score that the

district court finds and that their expert who designhed
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the test told them was problenmatic, to nake deci sions
that has nothing job-related about it at all. 1It's
arbitrary. The group that are qualified are as
gqualified as the group that are well qualified and

vice versa. They had available to themthe option of

pi cking randomy fromthat group, both groups conbi ned,
and nmaki ng the decisions on a randomdraw. That is, in
fact, how they made all of the decisions inside of the
groups that they used. That’'s always avail abl e.

Chi cago coul d have done that at any tine.

The policy point here, Justice Alito, is
that -- 1'd say the ani mati ng purpose behind Title VIl is,
as this Court has said, the eradication of
di scrimnation fromour workplace. And you want it to
be eradi cated. Chicago should not have continued doi ng
this. And the | aw ought to say, and I think it does
say, that when they use sonething that is unlawful, they
can be challenged every tinme they use sonething that is
unlawful . [If the --

JUSTICE G NSBURG How | ong does the City's
exposure persist? Let's say that the -- in the tenth
round, soneone is selected for the job fromthe
gqualified group. And then there's a cutback, and there
are going to be layoffs. So the last hired is the first

fired. Could -- would there be a Title VIl suit when
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that last hired is laid off, on the ground that if

Chi cago had done what it was supposed to do, this person
woul d have had the job | ong ago and woul d be hi gher up
on the seniority list?

MR, PAYTON. Let ne give you two responses
to that.

The first answer is that the statute of
limtations is 300 days after every use, and it's no
|l onger. So for whatever it is, if you violate
Title VII, the statute of limtations is 300 days. |If
there is a use that goes into the future, it's 300 days
after the |ast use. R ght now, Chicago has stopped
using that. The doors are closed. No one else can
chal I enge this.

To your specific question about how would it
work if there was a |ayoff arrangenent, the proposed --
the renedy order in this case -- it's not in effect
because we are where we are -- but the renmedy order in
this case includes shutting down the use of this, but it
al so has provisions for seniority to in fact address, |
bel i eve, exactly the circunstances you just described,
Justice G nsburg. So | believe that is contenpl ated and
handl ed in the renedi al order.

The i ssue about the policy here, though, is

that if you don't say that a use, in fact, can be
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chal | enged, a use of sonething unlawful can be
chal | enged, what you could end up with here is that

Chi cago woul d then take the nessage that it's okay once
they are past the first 300 days, and they could just go
on using the discrimnatory cutoff score over and over
and over again, and that is inconsistent with the
overall policy of what Title VIl is trying to root out
of our econony and in our workpl ace.

JUSTI CE STEVENS: M. Payton, can | ask this
general question? AmI| correct that each firefighter in
the qualified group who did not nmake the well-qualified
has a cause of action as though he had been refused
enpl oynent when anyone else is hired? There were 11
people hired, as | understand. Did each one of those
hirings give everybody else in the class a cause of
action?

MR. PAYTON. The group of the black
qualified applicants that are in the qualified category,
but the qualified category is qualified as the other
category -- every tine the city made deci si ons about
filling jobs in the fire departnent, it excluded every
singl e one of those applicants, even though they were
gqualified. So every single one was excl uded.

So they all have a cause of action because

they were excluded and that clearly fits very easily
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wi thin how --

JUSTI CE STEVENS: But surely they coul dn't
all recover, because there was only one job avail abl e.

MR. PAYTON: No. That's correct. That's about
what the renedy would be. So the renmedy and -- you know,
obvi ously wouldn't be to give all of themjobs. That's
not the renmedy, and that wasn’t the renedy that's
sought -- was sought here. But they were all excluded
fromconsideration, and that's a violation of Title VII's
di sparate inpact prohibition. So they all have a cause
of action.

The way the renedy would work --

JUSTI CE STEVENS: Wiat is -- what is the
remedy ot her than saying change your practice? Wat is
-- say one person sues and asks for damages, what
woul d the renedy be for a single applicant who was not
hired at the tine sonebody el se was hired?

MR. PAYTON. It may be very little. So if
it's a single applicant who sues and not a class -- this
is aclass. So if a single applicant sues, the renedy
woul d be to stop using the unlawful cutoff score, okay,
and then to figure out what woul d have happened if that
unl awf ul cutoff score hadn't have occurred, and that
woul d have created a very mniscul e chance of ever

becom ng a firefighter and perhaps turning that into
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sone sort of damage award, but it would be m niscule.

In the actual event, the award includes sone
actual jobs being allocated to the 6,000 nenbers of the
class -- it was 132 -- to be decided upon in sonme random
way that they would be hired. But that's howit would
work. But they are all clearly injured when they are
all excluded fromconsideration in all 11 rounds, in
violation of Title VII.

CHI EF JUSTI CE ROBERTS: But that -- each --
each qualified firefighter who did not get a job because
the well-qualified one did has a new cause of action, |
guess, every tinme sonebody is hired fromthe -- the
wel | -qualified pool?

MR, PAYTON. Every tine --

CH EF JUSTI CE ROBERTS: In other words,
sonebody is hired, that constitutes discrimnation
against the qualified black firefighter who was not
hired, and then another -- then sonebody else is
hired -- each tine it's a new cause of action?

MR. PAYTON. They had 11 rounds of hiring --

CHl EF JUSTI CE ROBERTS: Yes.

MR. PAYTON: -- that are relevant to this case.
There are other rounds afterwards. They exhaust the first
category. But in the 11 rounds of hiring, when in every one

of those rounds the unlawful cutoff score is used, that is
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on the basis of race -- and, yes --

CH EF JUSTI CE ROBERTS: Yes, so they woul d
have a new cause of action, sure.

MR. PAYTON: That's a cause of action.

CHI EF JUSTI CE ROBERTS: Now, but they -- but
i f 300 days go fromthe first round of hiring, they
don't -- they cannot sort of piggyback that onto a | ater
cause of action.

MR. PAYTON. Yes, if they sue -- in this
case, the EEOCC charge was filed after the second round
of hiring, and in this case then, therefore, no renedy
can take account of the first round of hiring. |If they
had sued only on the seventh round of hiring, no renedy
coul d take account of those forgone opportunities. So,
that would also play out in how the renedial order would
wor K.

And | think | want to reserve the rest of ny

CHI EF JUSTI CE ROBERTS: Thank you, counsel .
M. Katyal .
ORAL ARGUMENT OF NEAL K. KATYAL
ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE,

SUPPCORTI NG THE PETI TI ONERS
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MR. KATYAL: Thank you, M. Chief Justice,
and may it please the Court:

As the questions | think reveal, | think the
bottomline question in this case is whether or not
under the text of Title VII there was a present
violation in each of the 11 rounds of hiring when the
City of Chicago relied on its concededly discrimnatory
test to exclude the plaintiffs from consideration. And
we think that Title VII has three nmutually reinforcing
provisions in it, each of which point to the sane
concl usi on.

A violation of Title VIl occurred in this
case when Chicago, in each of those 11 rounds, used its
hiring practice with -- and caused a di sparate inpact,
thereby Iimting the enploynent opportunities of certain
applicants. Chicago gave an ability test and relied on
that ability test in a way that Title VII forbids. It
took action upon the results of that discrimnatory test
in away that arbitrarily excluded qualified applicants
from bei ng hired.

Justice Alito, | think -- in response to your
question, | think our position follows entirely fromthe
text of the statute. W’re not as concerned about the
pol i cy consequences, though we do think that if the

Court were concerned about the policy consequences, we
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think that there’s a good reason why Congress

di sti ngui shed between di sparate treatnent and di sparate
i nmpact litigation. But it's the |anguage of Title VII
itself, and in particular 703(h), which forbids action
upon the results.

JUSTICE ALITO Wiy woul d Congress have
wanted to allow a question like this to be left open for
such an extended period of time? Wy would it not have
want ed everybody who is potentially affected by it to
under st and where things stand at a nuch earlier point,
at sone reasonable period of tine after all of the
information is in the -- in the possession of a
potential plaintiff to determ ne whether there has been
a disparate inpact and whether that -- that person is
going to be adversely affected by it, particularly if at
a later point the effect of a renedial decree can be to
upset the enploynent -- the enploynent status of other
peopl e who have been hired in the interinf

MR. KATYAL: | agree that there -- there
m ght be policy argunents against it as well as for it,
but here's the way | think we ook at it -- and the
United States is the nation's | argest enpl oyer, and we
face simlar concerns. W give certain tests.

But | think what m ght have been -- what was

probably ani mati ng Congress was a fear that if the
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rule of the City of Chicago were adopted, then an
enpl oyer who nade it 300 days w thout an EEOC char ge
being filed, 300 days after the announcenent of the test
results, would then be able to for all tinme use that
discrimnatory test, and it would lock in that period,
that test, for as long as 10, 20 years, and Congress
could have legitimtely worried about if a test nmade it
300 days, an enployer essentially had a get-out-of-jail-
free card to use for all time. And | would say that
that precise thing appears to have happened in this very
case.

At Joi nt Appendi x page 54, when the Gty
announced its test results in January of 1996,
it said it intended to use this test for only 3
years through 1999. Afterwards, 1999 cane, the Cty, in
the CGty's own briefs -- this is the court of appeals
brief at page 12 -- they admt they nade a new deci sion
to continue using this test and the test results for
subsequent hiring rounds. That was a new decision, and
i ndeed that's a decision, | think, many enpl oyers would
| ogically make after 3 years, because then they
don't have to worry about the possibility of a disparate
I npact | awsuit.

And since, as this Court said in Ricci, one

of the goals of Title VII is really to encourage

18

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official

voluntary conpliance on the part of enployers, adopting
arule like the City of Chicago's is really antithetica
to that, because then it wll essentially lock in for
all time that old discrimnatory test.

| think another reason policy -- another
policy reason Congress may have thought about is that a
rule that forced people to file within 300 days m ght be
damagi ng to the EEOC and divisive to enpl oyers, because
it would say you only have that 300-day period to file,
even before all the consequences of the -- of the -- of
t he enpl oynent decision are fully understood.

JUSTI CE KENNEDY: Well, actually in -- in
this case, am|l correct that -- that 9 years has gone by,
but that's because of the litigation? The suit was filed,
what, 4 nonths after the 300-day period ran?

MR, KATYAL: The first charge was filed, |
bel i eve, 420 days after the January 26th announcenent of
the test results. And, yes, Justice Kennedy, then there
was a period of discovery and litigation over business
necessity and the |ike.

And in this case, the Gty admtted in other
litigation that there was no basis for giving this 89
cutof f score, that a person who scored 65 was just as
likely to succeed as a firefighter as a person who

was -- who had scored 89.

19

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official

Justice Stevens, you had asked about the
remedy in the case, and here's how we understand the way
remedi es work in disparate inpact litigation: It's
| argely injunctive in nature. |It's nostly about
preventing future problens.

There is a back pay claimthat is avail able
that is statutorily capped at 2 years. Not everyone in
this 6,000-person class could get that full amount of
back pay obviously. Instead, what happened here, there
was a renedi al phase at trial, and what they did was they
decided that -- the experts on both sides admtted that
132 peopl e, approximtely, would have been hired out of
that class, and that provided the appropriate anpunt of
back pay.

CHl EF JUSTI CE ROBERTS: So you get --

JUSTI CE KENNEDY: WAs it -- was it 132 naned
people or was it just 132 undifferenti ated?

MR KATYAL: | think it was 132
undi fferentiated people, and then | think there --
and M. Payton can, | think, fully explain how the
random zati on of awards was al |l ocat ed.

CH EF JUSTI CE ROBERTS:. So everybody gets
132 over 6,000 tinmes whatever the nunber of people who
woul d have been hired?

MR. KATYAL: Right. And --
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CHI EF JUSTI CE ROBERTS: | nean the pay for
t he nunber of people.

MR. KATYAL: Right. And, M. Chief Justice,
to respond to your concern before, that anount of nobney
iIs not -- you couldn't go back and | ook to earlier
periods of tinme outside of the statute of |imtations,
out si de of the 300-day period, rather only any
subsequent use. For exanple, in this case the renedy
couldn't ook to the first round of hiring because no
| awsuit was brought within that first round of hiring.
It was brought at the -- it was brought after the second
round of hiring.

JUSTICE G NSBURG | think you had a
footnote in your reply brief that said that if your
position prevails there would need to be an adj ust nent
in the relief granted by the district court --

MR. KATYAL: That is --

JUSTICE G NSBURG -- wasn't it?

MR. KAYTAL: That is correct. And I think
that the Petitioners agree wwth that as well. And
that's | think a further limt on the way in which this
present violation theory operates as a natter of
practice. Now, this Court has said in cases such as
Ledbetter that -- that there nust be a present

viol ation, and disparate inpact litigation |ooks quite
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different than disparate treatnent litigation in
practice, because disparate inpact litigation doesn't
need that m ssing el enent that has been at issue in
Ledbetter and Evans and Ri cks, of discrimnatory intent
at that subsequent tinme of action.

Here, in a disparate inpact case, all that
need be shown by the plaintiff is adverse inpact, and
t hat adverse i npact happens in each of those 11 rounds
of hiring. Each of the time -- each tinme the Cty used
its test results and drew a |ine and said, you under 89,
we are not | ooking at you, that was action upon the
results, to use the | anguage of (h)(2).

JUSTI CE SCALI A: And that woul d be cl ear
even though it had not been established nuch earlier
that the test was invalid. So a city could go al ong
using a test that was an invalid test, not decl ared
such; 10 years later, sonebody cones up and says: This
test that is being applied to ne is an invalid test.

MR, KATYAL: That's exactly correct, Justice

Scal i a.

JUSTI CE SCALI A: What -- of what use is a
statute of limtations that -- that -- that operates
that way?

MR. KATYAL: Let ne say two things: First

is | think (h)(2) refers to "action upon the results,"”
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and that thing happened in 10 years is itself action
upon the results, and so | think as a statutory matter
t he | anguage decides it.

Now, with respect to the policy reason,
think the reason is that otherw se Congress had to fear
preci sely what you’'re saying, that an enpl oyer 10
years from now woul d use that discrimnatory test,
because they knew they had made it past the 300-day
initial phase of time, and then could use it for al
time. And so the statute of limtations and the
concerns about repose work hand in hand with ot her
concerns of Title VII, and in particular incentivizing
enpl oyers to ensure voluntary conpliance with the | aw of
Title VII, and which this Court said in Giggs, the goa
of which is to eradicate discrimnation fromthe United
States' |abor markets.

CHI EF JUSTI CE ROBERTS: So | suppose the
benefit is not that the Cty knows it's safe -- it can
rely on a test and all that -- but knows that it only has
to pay 300 days back.

MR. KATYAL: That is -- that is -- that is
the benefit of that particular back pay limtation, yes.
But in a case like this, where the City knows very well,
this test is discrimnatory and, indeed, has said so in

litigation, | think Congress wanted to incentivize and
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make sure there was an ability for people to sue at each
tinme that discrimnatory test was used.

If there are no further questions.

CHI EF JUSTI CE ROBERTS: Thank you, counsel .

Ms. Sol onon.

ORAL ARGUMENT OF BENNA RUTH SOLOVON
ON BEHALF OF THE RESPONDENT

M5. SOLOMON. Thank you, M. Chief Justice,
and may it please the Court:

In January 1996, the City adopted and
announced an eligibility list for hiring candi dates who
sat for the firefighters' examnation. Petitioners were
told that a priority pool had been created, that based
on their scores they were not classified in that pool,
and that further consideration of candi dates woul d be
limted to those who were in the priority pool, at | east
until everyone in that pool had been called for
processi ng.

The City also publicly admtted that this
tiered eligibility Iist had adverse inpact on
African-Anericans, and Petitioners were aware of this.
But Petitioners did not file charges challenging the
exam and the cutoff score within 300 days after the
tiered eligibility |ist was adopted and announced.

Now t hey contend that charges can be filed
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to chal l enge the sane exam and the sane cutoff score
every tinme the Gty hired fromthe priority hiring pool.
That position cannot be squared with the statute.
Calling other applicants froma hiring pool from which
Petitioners had already been excluded did not limt or
classify Petitioners in any way.

JUSTI CE G NSBURG.  Suppose there were no
list, but each tinme there was a hiring round the Gty
just took fromthe top -- fromthe top score down.
There’s no list, but each tine the Gty uses the test
results and hires the people with the top scores.

M5. SOCLOMON: If | understand correctly,
that woul d be the sanme case as this, for this reason
Alist is used in a couple of different ways. A |list
m ght be used to describe the strict rank ordering that
Your Honor is describing, and in that case, once there
Is that kind of a list, it's the sane as this case.

What happened in this case after that kind
of a list was made, we al so drew another |ine, which was
the priority hiring pool.

JUSTICE G NSBURG No, ny -- ny hypot heti cal
was there’'s no list at all.

MS. SOLOVON: I f --

JUSTI CE G NSBURG. They just go back to the

raw scores, and each tinme they picked the top people.
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M5. SOLOMON: So that actually -- if we're
goi ng back to the scores but no announcenent has been
made ever that we are going to use the scores in a
certain way, we agree that every tinme the city actually
consul ted the scores, there would be a new claim But
that's because --

JUSTICE G NSBURG Well, what is -- what is
the list, other than an adm nistratively conveni ent way
to use the scores?

M5. SOLOMON: The list was the device that
limted and classified Petitioners in this case, and
that's why it's so inportant. Because in order to have
a present cause of action, section (a)(2) -- under
section (a)(2), which is the disparate inpact provision,
Petitioners have to point to sonething in the charging
period that actually limted and classified them And
that was the effect of the list, and including the
priority hiring pool.

In a case where there is no genera
practice, no announcenent, no decision, nothing, but
rather every time the Cty nmakes hiring, the Gty
undertakes a new decision with new criteria, then it is
maki ng a decision at that point; it is engaging in a
practice that is then at that tinme [imting and

classifying the Petitioners. \What happened --
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JUSTICE G NSBURG  So even though there is a
cl ear case on the nerits of disparate inpact, unless the
suit is commenced within 30 days of the announcenent,
then it's as though it were lawful. That's your
posi tion.

M5. SOLOMON:. The statute, (a)(2), requires
an unl awful --

JUSTICE GNSBURG Is that -- is that --

there's a free pass. You don't sue within 30 days of the

conpilation of the list and the notice of the list; you sue

420 days later. The discrimnatory practice gets frozen,
the status quo gets frozen forever. That's -- that is
your position, is it not?

M5. SOLOMON: That is the function of the
operation of the statute of |imtations, and of course
it's not unique to Title VII.

JUSTICE G NSBURG But this is not exactly a
title -- a statute of limtations. [It's a tine you have
to file your charge. |It's a charge filing.

M5. SOLOMON: Correct. And --

JUSTICE G NSBURG. There’'s also a 2-year
statute of limtations in Title VII. You can't get back
pay, | think, for nore than 2 years.

M5. SOLOMON. The 300-day charging period

under Title VIl functions like a statute of limtations,
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and when a tinely charge is not filed, no recovery can
be had for that claim And the Court has said that over
and over in a series of disparate treatnent cases.

Now, the defining feature --

JUSTI CE G NSBURG  You -- you don't have one
case, | think, certainly not fromthis Court, of
di sparate inpact. Al the cases that you cite are
di sparate treatnent cases.

M5. SOLOMON: The cases are disparate
treatnent cases, Justice G nsburg, but the rule should
be the sane in this case for several reasons: First,
those cases reflect that the reason there is not
a present violation when the consequences of a prior
discrimnatory act are felt is because the defining
feature of the claimis absent within the charging
peri od.

Now, that is a perfectly good rule, no natter
whether it's discrimnatory treatnment or discrimnatory
inmpact. And in this case, the defining feature, nanely
di sparate inpact in the sense defined by the statute,
required by the statute, tolimt or classify in a way
t hat deni es peopl e enpl oynent opportunities based on
race -- that defining feature was absent within the
char gi ng peri od.

JUSTI CE BREYER: How is it absent? Because
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the statute says that the established -- the -- it's
established -- nanely, the unlawful enpl oynent practice
-- it's established only if, and certainly if, the
respondent uses --

M5. SOLOMON: Right.

JUSTI CE BREYER: -- a particul ar enpl oynent
practice that has a disparate inpact. That refers back
to (a)(2).

So back in that period, on a certain date, he
used that limting practice, and, therefore, on that
particul ar date, he established the unlawful enploynent
practice by using a test that limted, et cetera.

M5. SOLOMON. | -- | have two responses,
Justice Breyer, and the first is that section (k), which
I's what Your Honor is quoting from does not describe
accrual, and it does not define the underlying violation.
It tal ks about when an -- excuse ne, when a violation is
established. And what's so interesting is that the
reliance on those words "uses an enpl oynent practice" --
it’s a few words plucked out of the m ddle of section (k).

You actually can't apply section (k)
literally to this case and have anythi ng that approaches
anyt hi ng that nmakes sense. And that's because section
(k) actually goes on after those words that get

hi ghl i ghted over and over, and it’'s -- and it refers to
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the rest of what happens in a case when a cl ai m of
di sparate inpact is tried.

And so if you --

JUSTI CE SOTOVAYOR: So why don't we | ook at
subsection (h) --

MS. SOLOMVON:  Subsection --

JUSTI CE SOTOVAYOR: -- that says -- and it's
an -- "it shall be an unlawful enploynent practice for
an enpl oyer to give and" -- conjunctive -- "and act

upon the results.”

M5. SOLOMON:  Correct.

JUSTI CE SOTOVAYOR: So when you hire, aren't
you acting upon the results? And how are you acting
upon -- you nay be acting upon it, as Petitioner argues,
when you classify, but why aren't you acting upon when
you hire?

M5. SOLOMON: Because there is no act that
limts and classifies. And what’s interesting about
section (h), it's not --

JUSTI CE SOTOVAYOR: | -- | go back to
Justice Breyer's point. Isn't it, in the very act of
hiring, you are using the test results and saying --
each tine you do it, you re saying: |'magoing to cut
off at this limt, and I'mnot going to consider someone

outside of this limted tier.
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M5. SOLOMON. Well, that's what is actually
mssing in this case. The city did not go back to the
test results, and it did not -- it did not create --
engage in a new deci sion or a new practice.

JUSTI CE SOTOVAYOR: But isn't that what
"practice and policy" means? Meaning that each tine, as
you continue forward, you are using a particular
practice, a particular policy?

M5. SOLOMON: Petitioners continued to be
ineligible for as long as the list was used in the way
that we said at the outset it was going to be used;
nanely, that the well-qualified pool, the priority
hiring pool, would be called first.

The reason they continued to be ineligible
I's because they had been |limted and classified as
ineligible until the priority pool was hired first.

That was the only practice that had adverse i npact
within -- as required by the statute, neaning limt and
cl assify.

Now, to conplete ny answer to
Justice Breyer --

JUSTI CE STEVENS: May | ask this question,
Ms. Sol onon? Would your argunent be the sanme if the
practice in this case were -- required a high schoo

di pl oma?
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Did you understand ny question?

M5. SOLOMON: I'msorry. | didn't realize
you had finished. Excuse ne.

JUSTI CE STEVENS: Suppose the practice were
a high school diploma. Could that -- would you nmake
the sane argunent as you're naking today?

JUSTICE G NSBURG And let's add to that,
that it was adopted 10 years ago --

JUSTI CE STEVENS: That’'s right.

JUSTI CE G NSBURG -- and Duke Power
announced to the world that it was going to use a high
school diploma. Indeed, it listed in the county all of
the high school graduates and said: This is the list.

M5. SOCLOMON: A case |like that m ght present
di fferent accrual problens for this reason: There m ght
be several appropriate tines when a person affected by a
policy like that could be said actually to have been
limted and classified in their enploynent
opportunities. And it could be when they enter grade
school, but that is not an appropriate tine, so if it's
10 years before the act -- so that person is -- is
roughly 8 years ol d.

It could be when they apply to the enpl oyer.
It could be a variety of other tines. But those cases,

what ever difficult accrual problens and questions they
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present, they are not presented here, because this was a
cl osed universe. Everybody affected by the GCity's
eligibility list and the test and the cutoff score knew
fromthe nonment --

JUSTI CE STEVENS: No, but -- but in ny
exanpl e, everybody who is not a high school graduate
woul d have been affected right away.

M5. SOLOMON: But if they are not interested
in enploynent with that enployer, then they are not --
it -- you -- they are certainly affected in one sense of
the word, but they' re perhaps -- it would not be possible
to say their enpl oynent opportunities had been affected.

We certainly agree that there should be one
time to chall enge every enpl oynent practice that has an
unl awful di sparate inpact, but the question in this case
is whether there is nore than one to chall enge exactly
the sane thing? Petitioners --

CH EF JUSTI CE ROBERTS: You force people to
chal | enge the practice when they don't even know if it's
going to affect them In the hypothetical that has been
di scussed, sonebody who didn't graduate from high
school, you know, wants to be sonething other than a

firefighter. But that doesn't work out, and then he says,

well, now !l want to be a firefighter. And they say,
wel |, you can't, because you didn't graduate from high
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school .

MS. SOLOMON: Right.

CHI EF JUSTI CE ROBERTS: And | think your
position is that, well, he should have filed that

suit earlier, no?

M5. SOLOMON:. Qur position is that the
chargi ng period runs fromthe unlawful practice. And
the Court has stressed it is inportant to confirm--

CHI EF JUSTI CE ROBERTS: Well, but what is
the unl awful practice?

M5. SOLOMON: The unlawful practice here was
limting and classifying Petitioners in a way that
deprived them of their enploynent opportunities. This
Is what -- this -- what they were told --

JUSTICE G NSBURG Can we put that in
concrete terns? It was the 89 percent cutoff, so that
anybody who got bel ow 89 percent on the test was never
going to be considered until all the first people who
got 89 to 98.

M5. SOLOMON: Correct. And after that
deci sion was nade, there was nothing el se that Chicago
did that affected Petitioners in the terns required by
the statute. Hring others did not adversely affect
Petitioners because they were --

JUSTI CE SOTOVAYOR: So coul d you answer
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Justice Stevens's hypothetical? Wat is the difference
bet ween t hose peopl e and each person who does not have a
hi gh school diploma is not -- and is not hired? Does
that mean that the nonent that they announce the high
school diploma requirenment, that everybody who had
al ready recei ved one, whether they wanted to work at
this job or not, had to sue, and it's only those people
who just received the high school diplom who can sue
10 years later?

M5. SOLOMON: The statute requires that the --
the conplainant be limted and classified in their
enpl oynent opportunity. So --

JUSTI CE SOTOVAYOR: So what is the
di fference between the policy announcenent that each
time | hire, I"'mnot going to use a high school -- I'm
not going to | ook at people who don't have a high schoo
di ploma, and I'mnot going to | ook at people who don't
have a test score above 89. Wiat's the difference
bet ween t hose?

M5. SOLOMON: The difference is that once
Petitioners here were classified out of the eligible
pool for priority hiring, they were out. They were
sinply out. They were not being considered anynore at
all. W didn't go back to ook at the test. W didn't

consi der Petitioners. W didn't reject themeach tine.
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There coul d be --

JUSTICE ALITO Well, sonebody getting --
sonmeone getting a letter that you sent to people who
were qualified didn't know that. The only thing that
| see that you sent to the people who fell into the
gqualified category was that it was unlikely, which | take
it nmeans | ess than 50 percent, that they would be called
for further processing, but it was possible that they
woul d be called for further processing. You didn't tel
t hem anyt hi ng about -- you didn't tell themthat you were
going to fill all of your available positions with
peopl e who were classified as well qualified in that
letter --

M5. SOLOMON:. W th respect --

JUSTICE ALITO -- did you?

M5. SOLOMON. W th respect, Justice Alito,
the letter does say that because of the |arge nunber of
peopl e who were classified well-qualified, a step ahead
of where Petitioners were classified, it was not |ikely
that they were going to be hired.

JUSTICE ALITO R ght. That's right.

M5. SOLOMON:  And for that reason, that is
when the injury and the inpact was felt. \Whatever else
| at er happened, whether Chicago hired a | ot of people,

Chi cago hired no one, whether Chicago even hired sone of
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the Petitioners, they had years' worth of delay. And at
this point in the litigation, it is undisputed. The Gty
made 149 hires fromthe first use of the list. That's
nore than any other class --

CH EF JUSTI CE ROBERTS: Just to follow up on
Justice Alito's question, what if it were different?
VWhat if the letter said, ook, you didn't get, you're
not well qualified, but we really do expect to hire a | ot
nore, so, you know, keep your fingers crossed. There's
a good chance that you are going to be hired.

And you say those people should have sued
right then?

M5. SOLOMON:. Correct. Because the inpact,
at a mnimum is the delay in hiring. And the Court has
made quite clear that you don't -- a conplainant or
plaintiff does not have to feel all of the consequences
right at the outset to --

CHI EF JUSTI CE ROBERTS: Well, that's kind of
a bad policy, isn't it? You' re telling people who nay
probably not be injured at all -- you are saying, well,
you still have to go into Federal court and sue.

M5. SOLOMON: W th respect, Chief Justice
Roberts, they are injured. Their hiring will be
del ayed, possibly substantially.

CH EF JUSTI CE ROBERTS: Ch, sure. No,
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understand that, but, you know, let's say we
think we are going to hire -- if the budget plan goes
through, we think we’re going to hire everybody el se
by -- in 4 nonths. And you' re saying, well, those
peopl e have to sue anyway because they are injured by
the 4-nonth del ay.

M5. SOLOMON. They are injured by a
4-mont h del ay.

CHl EF JUSTI CE ROBERTS: Yes.

M5. SOLOMON:. But there nmay be circunstances
in which information is not conveyed in a way that woul d
put a reasonable person on notice that he or she had a
claimright at the outset, and that relates also to the
hi gh school diploma hypothetical. If the --

JUSTICE ALITO Well, why did the Gty
say that it was planning to give a newtest in 3
years and then wait nore than a decade before giving a
new test? |If | received one of these qualified letters,
and | also -- and I knew in addition that the City was
going to give a test in 3 years, that m ght well
affect ny incentive about bringing a lawsuit to
chal I enge this.

M5. SOLOMON: But it wouldn't change the

fact that there had been, at least a -- if you wait for
the next list, you still have been del ayed at |east 3
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years in your ability to be hired as a firefighter. And
as far as the reason why we didn't follow through on the
aspirational goal of giving another test within 3 years,
the tests are very difficult and expensive to deliver,
| think -- to devel op, excuse ne. The record in
this case actually nmakes that clear

Despite rather significant steps, including
the use of a prom nent African-Anerican industria
psychol ogi st to develop this test, it had severe adverse
i npact. The test actually conpares rather favorably to
the test that was given in the Gty of New Haven, but
the district court invalidated it, and, you know, we did
undertake to develop a newtest. But --

JUSTICE ALITO But you don't chall enge
t hat .

M5. SOLOMON: -- surely the Court --

JUSTICE ALITO You don't challenge that.
You now acknow edge that the Plaintiffs were treated
unl awf ul |y.

M5. SOLOMON:. We have not pressed that
claim That is correct, Justice Alito, but --

JUSTICE ALITO And were you prejudi ced by
the delay in the filing of the EECC charge?

M5. SOLOMON: There was sone testinony -- and

we quote it in our brief -- about things that the person
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responsible for setting the cutoff score could not
remenber. But a statute of limtations actually doesn't
require prejudice, so we didn't undertake to try to
prove that. The -- repose arises naturally at the end
of the charging period. |It's not sonmething that -- that
the defendant has to earn either by capitulating to the
plaintiffs' demands or otherw se proving prejudice.

And in a case like this, it -- it wasn't
possible sinply to take the |list down. The Court's
opinion in Ricci makes that quite clear. Qur expert
told us all the way through the trial -- he testified
at the trial --

JUSTI CE G NSBURG  You didn't have to take
the list down. You sinply could have said: Anyone who
got a passing score, anyone who is qualified -- we’re not
going to make the distinction between qualified and
unqual i fi ed.

M5. SOLOMON: | -- | believe --

JUSTI CE G NSBURG  You didn't have to throw
out the list.

M5. SOLOMON: | believe --

JUSTI CE G NSBURG  You didn't have to throw
out the test.

M5. SOLOMON: | believe the Court's opinion

in Rcci addresses that as well. That that's a -- a
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m suse of the test scores. The expert was resol ute even
through the trial --

JUSTICE G NSBURG. | thought the expert
said -- the test devisor said he didn't make up that
89 percent cutoff. That was Chicago that nmade that --
t hat deci si on.

M5. SOCLOMON: He -- his reason for
suggesting the 65 cutoff score was because of the
adverse inpact. That was an attenpt to deal wth
adverse inpact, but his position was the test was valid
to nmeasure the cognitive aspects that it was attenpting
to measure, and that those related to the training
firefighters had to undergo in the acadeny.

And he was clear as well, that a higher
score created an inference that the person was nore
qualified to -- to performin the way --

JUSTI CE G NSBURG. But you -- you' ve |lost --
you' ve | ost on that.

M5. SOLOMON: We have. But the reason that
I’mnmentioning it is because it's not sinply a matter
of -- of why don't you take the list dowm. At the tine
that the expert is telling us the test is valid and it
can -- it gives rise to an inference that people closer
to the top are better -- possess nore of the cognitive

abilities that the test was testing for, we would have
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at a m nimum been courting disparate treatnment liability
to adjust the scores, to random ze them further, or to
take the list dowmn. But to return --

JUSTICE G NSBURG. No, but -- but going to
65, opening up the classification, is not adjusting the
scores; it's not taking the list down; it's just saying
anyone who passes the test can proceed to the next step.

M5. SOLOMON: It seriously dimnished the
opportunities of the people who were at 89 and above.
There were about 1,700 applicants at 89 or above, and

there were 22,000 65 or above. So calling in random

order --

CH EF JUSTI CE ROBERTS: You've got to -- |
nmean, you’ve just got to take your -- get as good
| egal advice as you can and determne is it -- are we

going to be in nore trouble if we follow the test or
nore trouble if we -- if we take it down?

Peopl e have to do that all the tine. They
|l ook -- well, if I do this, I"'mgoing to be in trouble;
if I dothis, I"'mgoing to -- but |I have got to decide
what | shoul d do.

MS. SOLOMON: Correct, but read in
conjunction with the 300-day charging period. And I
would like to follow up just briefly on answers to

Justice Breyer and Justice Sotomayor.
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CHI EF JUSTI CE ROBERTS: Well, I'msorry.
Read in conjunction with the 300 -- you have got to
finish that sentence at |east, before --

M5. SOLOMON: | -- I'msorry. That
was the -- so, yes, at the point where the enployer is
assessing the options, the Cty was not sued within --
excuse ne, charges were not filed within 300 days after
the tiered eligibility Iist was adopted and announced.
Petitioners were aware that it had adverse inpact. No
charges were filed then; no charges were filed after the
first use of the |ist.

So at sone point when the enployer is
wei ghi ng the options, the enployer can also factor in
the tinme to challenge this has passed.

What Petitioners seek here is new
opportunities -- 11 -- 10 opportunities to chall enge
exactly the sane thing that they -- that they woul d have
chal lenged if they had filed a charge pronptly. They
conti nue to enphasize that the eligibility pool, when
conpared with the pool of applicants, had a disparate
inmpact. But that's not a new violation. That's not a
new classification, and it doesn't limt anybody's
opportunities in any way beyond what they were already
limted. That's the old violation. That's the one they

di dn't charge.
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Now, Petitioners do claimthat the shortfal
evi dence showed that they -- showed and the use of the
list had disparate inpact each tine. But it actually
didn't, either. That also was the old violation. That
shortfall was conpiled by conparing the nunber of
African- Aneri cans who were hired using the 89 cutoff
score and the nunmber who woul d have been called for
further processing if --

JUSTI CE SCALIA: How do you -- the probleml
have with all of this -- it makes entire sense, except
when you read subpart (k), it says “an unl awf ul
enpl oynent practice based on disparate inpact is
established” if “a conplaining party denonstrates that a
respondent uses a particul ar enpl oynent practice that
causes a disparate inpact on the basis of race.”

M5. SOLOMON: Correct. But you have --

JUSTI CE SCALI A:  Wich is what happened
her e.

M5. SOLOMON: But the fact --

JUSTI CE SCALIA: They used --

MS. SOLOMON: Excuse ne, Justice Scali a.
The statute goes on, and it describes the later things
t hat happened at trial. So in our view, read
literally --

JUSTI CE SCALI A: Were -- where does it go
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on? To say what?

M5. SOLOMON: It goes on to say that the
respondent fails to denonstrate that the chall enged
process is job-related, or subpart (ii), there is
an alternative practice wwth |less disparate inpact. So
-- so (k), if (k) is going to be consulted at all, and
we do not think that it should be, because section
706(e), which has al ways been thought of as the charging
period, talks about an alleged unlawful practice, and
that's what the person knows at the outset.

Section (k) tal ks about the burden of proof
and how you go about proving these at trial, and that's
why it uses the word "established.” But that's also why
it describes the entirety of what happens at trial.
Read literally, you can pluck a few words out of the --
out of one of these provisions and say, aha, they used
an enpl oynent practice. You have to read the whol e
thing together if you're going toread it at all, and
when you read the whole thing together, you conme up with
the absurd result that the charging period doesn't run
until the district court brings the gavel down and
determ nes that an unlawful practice has been
est abl i shed.

In this case, that would have neant that the

peopl e 65 and bel ow could file charges within 300 days
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after the district court's decision, which is something
like 11 years after the practice in this case. And
that's because that was the nonent at which it was
established. And that's why we think that (k) does not
bear on this. And (h) --

JUSTICE BREYER: Is ny inpression -- is
there anything else in that (k)? You see, it lists
about 10 things, let's say 10 -- imgine. One of
those things is that it was used. Now, all the other
things there will not have been -- are things that --
that -- to do with the test, basically. So you have
i ke six or seven that have to do with the test and the
criteria, and then you have one that it was used.

M5. SOLOMON: Right, and that's why --

JUSTI CE BREYER And -- and so | thought,
| ooking at the list, it's quite right that it's used for
a different purpose but --

M5. SCLOMON: It's not --

JUSTI CE BREYER: But, | nean, this (k) has
to do with a different thing, but -- but -- and the
critical elenment of it was that the practice be used.

M5. SOLOMON:  You -- but again, even if (k)

Is consulted -- and for the reasons that | just outlined
we don't think that it should be. It doesn't bear on
accrual. But even if (k) is consulted, it doesn't --
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it doesn't say that any use of an enploynent practice is

-- is a newunlawful act. It has to be an enpl oynent
practice that actually has disparate inpact.

JUSTI CE BREYER: Well, you'd have to then
say that all the things that are there, the other nine
and so forth -- all those nine things --

M5. SOLOMON: This is actually --

JUSTI CE BREYER Wl | --

M5. SOLOMON: Excuse ne, Justice Breyer
This is actually a slightly different point. At the
outset, | indicated why section (k) does not bear on
accrual at all; it describes what happens at trial, and
for that reason --

JUSTI CE BREYER  Yes.

M5. SOLOMON: -- you really can't pluck a few

words out of the m ddle.

JUSTICE BREYER No, well, that's true --
It does --

M5. SOLOMON: But even if one is going to
consult it to determne accrual, what it says is that
the use of an enpl oynent practice wth adverse inpact.
And in this case there was only one, and that one was
when Petitioners were limted and cl assified based on
the test scores. Nothing that happened after that,

i ncluding hiring others, was an unlawful practice wth
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di sparate inpact in a way that affected the Petitioners.

They had al ready been rejected.

When an enpl oyer says, | wll not consider
you for the position, or perhaps it says, | will not
consi der you for the position until | have considered a

| ot of other people first, that is a rejection. Nothing
t hat happens after that, whether the person hires
sonebody el se, whether the person doesn't hire sonebody
el se, whether they change their mnd and later hire the
person whomthey had previously rejected -- R cks, after
all had a grievance pending. It was certainly possible
that that woul d change the outcone in the case, but the
Court, nonethel ess, says you cannot wait for the
consequences to be felt.

JUSTI CE G NSBURG. That was a disparate
treat ment case.

M5. SOLOMON: Correct, but there is no --

JUSTICE G NSBURG And the -- the argunent
here is disparate inpact is different because there's
no need to show intent of disparate inpact.

M5. SOLOMON: Correct. But the only
practice in this case that had a disparate inpact in the
sense used by the statute was when the tiered
eligibility list was made. After that, of course there

was a consequence of that. Consequences can be felt in
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enpl oynent for a long tinme. The people in the

wel | -qualified pool were hired before Petitioners, they
were paid before Petitioners, they are going to get
their pensions before Petitioners. Those things
continue to have consequences.

But the Court has made cl ear that the
consequences cannot be chall enged by thensel ves unl ess
there actually is a present violation.

Now, there is not even an argunent in the
other side's briefs, neither of them that explains why
there was an adverse inpact based on race under (a)(2)
at any point when the Cty used the list. |If one reads
the briefs very carefully, one will see that those tines
when a claimis nmade in the briefs that we used an
unl awful practice, it always goes back to the test and
the list.

Sinmply keeping the list up after we announce
it is not a newviolation. It is quite clear in the
cases that the enpl oyer does not have to change a
decision in order to obtain repose.

And, of course, the disparate treatnent and
di sparate inpact are sinply different nethods of proving
a claim They are not different clains by thensel ves.
In this case, in addition to the statutory |anguage,

there are a nunber of policy reasons that while we don't
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rely on them heavily, we do rely on the statute. They
shoul d nonet hel ess be considered in deciding this.
There was no sense in which a claimfiled to chall enge
the list was premature. It was the one act that
actually limted and classified Petitioners.

Everything el se that happened after that
either didn't affect the Petitioners at all, as in
hiring people who had nade the cut, or it affected them
only in the colloquial sense, that the consequences of
the prior act continued.

Chicago did not have to revisit this in
order to obtain repose. The statute nmakes that quite
cl ear.

M . Payton enphasizes only the policy of

righting enploynment wongs, but there are other policies

in the statute. 1In addition to repose, the statute

makes cl ear that clains should be brought to the EECC at

the earliest opportunity.
Excuse ne. W ask that the judgnment be
af firmed.
CHI EF JUSTI CE ROBERTS: Thank you, counsel .
M. Payton, you have 5 m nutes renaining.
REBUTTAL ARGUVMENT OF JOHN A. PAYTON
ON BEHALF OF THE PETI TI ONERS

MR. PAYTON. Thank you.
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This is a case about jobs. And | want to
read fromthe letter that Justice Alito was referring
to. This is the letter that the qualifieds received.
It's in our Joint Appendix at JA-35, and it's the | ast
sentence of the first paragraph.

This is the letter that they all got. This
is the letter that Arthur Lewis, the naned person in the
case, got. However, it says: You are qualified; you
are qualified; there are well-qualifieds. And it's
unli kely -- that |anguage is there.

And then it says: "However, because it
IS not possible at this tinme to predict how many
applicants will be hired in the next few years,
your name wll be kept on the eligible |ist
mai nt ai ned by the departnent of personnel for as

long as that list is used.”

| did focus on the word "used." And it's
not only in section (k). It's also in section (h),
where it says, "used to discrimnate.” Because it's an

ordinary word that the Gty used itself in advising
the Petitioners in this case.

In the answer to the conplaint in this case,
which is at Joint Appendix 19, the -- I'msorry, Joint
Appendi x 16, the answer to -- actually, the first

paragraph in the conplaint in this case, the Gty says
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as follows -- this is the second sentence in the answer
to the conplaint: “Defendant” -- the Cty -- “admts
that it has used and continues to use results of the 1995

firefighter entrance exam nation as part of its

firefighter hiring process.” Using an unlawful cutoff
score -- and the eligibility list is nothing other than
the functional equivalent of the cutoff score -- using

that to nake decisions on those 11 tines is a violation
of Title VII.

And the argunent that there is no additiona
inmpact -- it is the dramatic difference between being told
what soneone intends to do and then they do it. You are
told that maybe your chances are going to be mninmal in
the future, or maybe 50/50, but then when it actually
starts happeni ng and you see other people start getting
jobs, that's an inpact. That's a conseguence.

Wien | said the animating principle in
Title VII and disparate inpact is result and
consequences, it's results and consequences. Those
are additional inpacts that go with the additiona
uses that clearly establish a violation of Title VII's
di sparate inpact prohibition in this case.

| don't think that the statutory |anguage is

actually -- | think the best reading, as | said, of the
statutory language is as | said. | think the policies
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behi nd how that works -- it is 300 days after every use.
There is a statute, but, in fact, the control over that
is entirely within the Gty. |If they stopped using this
unl awful cutoff score after 300 days, they are
conpletely done with any potential liability.

And the point is you want that to be
chal | enged, because we don't want unlawful enpl oynent
practices to continue to go forever and ever and ever
and ever out there. And we can see, in this very case,
that if you don't allow the challenge, the practice goes
on and is inconsistent with the -- 1'd say the
national policy to rid our workplace of discrimnation.

Are there any other questions otherw se?

CH EF JUSTI CE ROBERTS: Thank you, counsel.

The case is subm tted.

(Whereupon, at 12:04 p.m, the case in the

above-entitled matter was submtted.)
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