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PROCEEDI NGS
(11: 05 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argunment next in Case 08-905, Merck and Conpany v.

Reynol ds.

M . Shannugam

ORAL ARGUMENT OF KANNON K. SHANMUGAM

ON BEHALF OF THE PETI TI ONERS

MR, SHANMUGAM  Thank you,

M. Chief Justice, and may it please the Court:

The statute of limtations for private
securities fraud clains incorporates the equitable
princi ple known as the discovery rule; that is, the
principle that the limtations period begins to run from
t he discovery of the facts constituting the violation.
Under the discovery rule, a plaintiff who suspects the
possibility that the defendant has engaged in w ongdoi ng
is on inquiry notice and thereafter nust exercise
reasonabl e diligence in investigating his potenti al
claim

The court of appeals in this case erred at
the first step --

JUSTI CE SOTOVAYOR:  Counsel or, that presunes
that then Congress is using unnecessary words when it

differentiates in a statute between discovery of facts
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constituting a violation and a different statute, |ike
section 13 or 77m however you want to call it, when
it says "due diligence."

MR, SHANMUGAM  Wel |, Congress did say that,
Justice Sotomayor, in section 77m section 13 of
the 1933 Act, but we don't think --

JUSTI CE SOTOVAYOR: So are we supposed to
presunme that they |ike using unnecessary words?

MR. SHANMUGAM  Wel |, we don't think that
Congress's inclusion of that express |anguage referring
to constructive discovery in that provision was
significant, and that's because of the default
under standi ng --

JUSTI CE SOTOVAYOR: So you're answering mne
yes, it's unnecessary.

MR, SHANMUGAM We don't think it makes any
difference in terns of the application of the rule.

And, indeed, there are cases applying section 13 of the
1933 Act that interpret it in exactly the sane manner
that we’'re suggesting the Court should interpret section
1658(b) in, in this case.

And that’s sinply because the default
under st andi ng has | ong been that when a statute of
[imtations is triggered by a discovery rule, that
i ncl udes both express and -- both actual and
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sentences in Respondents' brief, the parties before this
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JUSTI CE SCALI A: But you want to go beyond
constructive discovery?

MR. SHANMUGAM  Wel |, no, Justice Scalia.
We believe that the concept of constructive discovery
itself incorporates the specific principle of inquiry
notice, whichis --

JUSTI CE SCALIA: Well, | think there's a
i ne between constructive discovery -- constructive
di scovery asks, when should you have known? And the
rule you are arguing for is sonething beyond that.

MR. SHANMUGAM  Well, we are asking the
Court to adopt the principle of inquiry notice, but we
don't believe that that is a particularly significant
additional step. And that is sinply because that
principle has |ikew se | ong been understood as part of
the discovery rule with regard to fraud cl ai ns
specifically, and it was well understood to be part of
the application of the discovery rule with regard to
securities fraud clains specifically, at the tine
Congress enacted section 1658(Db).

JUSTI CE SCALI A:  Under your rul e, what
happens when you are put on inquiry notice? That's the
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poi nt at which you shoul d be conducting additional
i nvestigation, right?

MR. SHANMUGAM That's right, and at |east
where --

JUSTI CE SCALIA: And that's where the
-- statute begins to run, at the point when you
shoul d have conducted additional investigation?

MR SHANMUGAM At |east where a plaintiff
fails to conduct an investigation --

JUSTI CE SCALI A:  Yes.

MR. SHANMUGAM -- as is the case here --

JUSTI CE SCALI A:  Ckay.

MR, SHANMUGAM -- the limtations period --

JUSTICE SCALIA: Al right.

CH EF JUSTI CE ROBERTS: What woul d you --
what woul d you -- what phrase would you use to describe
what happens when inquiry notice culmnates in finding
out? You have to say, oh, there | ooks |like there m ght
be scienter, | have to look at it. And after a year,
you find it; yes, there was scienter. Wat -- what
woul d you call what happens when they find out there was
scienter?

MR. SHANMUGAM  Well, | think it's true that
at that point the plaintiff discovers the renaining
fact, and so to the extent that the Court enbraces our
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fal | back approach, under which a plaintiff who actually
exerci ses reasonabl e diligence and conducts an
i nvestigation gets the benefit of additional tine, one
can essentially enbrace and codify that understandi ng of
the words of the statute, which is to say a plaintiff at
the point of inquiry notice suspects the possibility
that the plaintiff has a claim The plaintiff nay not
be in possession of information bearing on each and
every element of the underlying violation, but if the
plaintiff at that point exercises reasonable diligence
and uncovers, discovers any remaining information --

JUSTI CE G NSBURG. But how could --

MR. SHANMUGAM -- at that point the
plaintiff will have discovered the underlying facts.

JUSTI CE G NSBURG How -- how could that --
let's descend fromthe abstract to the concrete that is
this case. The story that was being put out is, yes,
this drug may produce heart attacks, but there s no
indication that it does so -- that the other drug that
it's conparing with may have an anti-heart attack
element. And that's accepted. W could -- it could be
one explanation; it could be the other.

How woul d the nost diligent plaintiff have
gone about finding out whether Merck really had no good
faith belief in this so-called naproxen hypot hesi s?
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MR. SHANMUGAM Right. Well, just to be
clear, as a prelimnary matter, as | understand
Respondents' position, it is that the all eged
m sstatenent in this case is that Merck nade
m sstatenments when it expressed its belief that the
naproxen hypothesis was the likely explanation for the
disparity in cardiovascul ar events that was reported in
the VI GOR st udy.

Now, as a first-order response, we believe
that there was considerable information in the public
domai n suggesting the possibility that Petitioners had
engaged in securities fraud when they nmade those
statenents. At that point, we believe that Respondents
were on inquiry notice, and that is a point that is nore
than 2 years before the limtations period --

JUSTI CE SCALIA: Well, excuse ne. To --

MR. SHANMUGAM -- before the plaintiffs
filed.

JUSTI CE SCALI A: To say that, you nust
believe that there is substantial evidence of fraud when
there is sinply substantial evidence of inaccuracy,

w t hout --

MR. SHANMUGAM Wl |, there was nore than

t hat .

JUSTI CE SCALIA: -- wthout any evidence of
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VWhat evidence of scienter was there?

MR, SHANMUGAM  Wel |, nobst notably, you h

cifically accusing Merck of deliberate

t he cardi ovascul ar safety of Vi oxx.
JUSTI CE SCALIA: Well, but deliberate

-- as | understood that, it was sinply you

ide of it.
MR. SHANMUGAM  Wel |, but the FDA did nor
n the warning letter. It accused Merck of

ting the cardi ovascul ar safety profile of

of cardi ovascul ar arrests.

means it's

wi t hout hav

readi ng of

accusi ng Me

Didn't -- d

JUSTI CE SCALIA: That neans it's -- that
wrong. You can m srepresent sonet hing
ing scienter to defraud.

MR. SHANMUGAM But | do think that the f
the FDA warning letter is that the FDA was
rck of intentional m srepresentation.

JUSTICE GNSBURG But it didn't stop it.

idn't Merck submt a curative | abel

what ever, and the FDA said that was okay? And that -

t hat subm s

hypot hesi s?

sion continued to give the naproxen
Not the -- the reason that we are seeing
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this heart attack thing showng up is that the other
drug has a -- has a clotting inhibitor.

MR. SHANMUGAM  Well, it is true that Merck
continued to maintain its belief in the naproxen
hypot hesis. W don't believe that that is sufficient
sonehow to toll the running of the limtations period.
Such an approach would render the Iimtations period in
section 1658(b) effectively triggered by a continuing
vi ol ation theory.

But | do want to get back to your question
about what nore the plaintiffs in this case could have
done, because | do think that that is a very critica
guestion here.

We do believe that there was sufficient
information in the public domain to cause Respondents to
suspect the possibility that Petitioners had engaged in
wrongdoi ng. At that point, there are several things
t hat Respondents coul d have done. They could have
talked to experts to test the validity of Merck’s
napr oxen hypot hesi s.

JUSTI CE STEVENS: But one of the things they
coul d not have done was file a lawsuit right then. |Is
that correct? Because they would not have had adequate
facts to conply with the rules barring plaintiffs from
filing suits based on information and belief?
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MR. SHANMUGAM  Well, we don't believe that
t he Respondents woul d have had sufficient information to
file a conplaint then; and, indeed, we have taken the
position that they still don't have sufficient facts to
satisfy the PSLRA s pl eading requirenents. And | think
it'"s notable in this case that Respondents really can't
point to any facts that canme into the public domain
between the date of the FDA warning letter and the date
in Cctober of 2003 when the plaintiffs first filed
suit --

JUSTI CE KENNEDY: Well, but if we had that

MR, SHANMUGAM -- that sonehow provi ded
t hem addi ti onal information.

JUSTI CE KENNEDY: |If we had that kind of
anal ysis, where the -- where the conpany has to reserve

all of its defenses, then we would never get to the

statute of limtations problem | think we have to
assune that the -- that their theory of the case is
correct. W have to -- to assune it for statute of

limtations purposes. O course, you deny it.

MR SHANMUGAM  Ri ght.

JUSTI CE KENNEDY: Well, | -- | think you
don't get -- get very far. And -- and it seens to ne,
as Justice Stevens's and Justice G nsburg' s questions

11
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i ndicate, that the conpanies can't have it both ways.

They can't endorse the Twonbly case and then say just an

inquiry notice of a general -- of a general nature
suffices. You have to have specific evidence of
scienter. And there’'s nothing here to indicate that
the plaintiffs had that.
MR, SHANMUGAM  Well, it may very well --
JUSTI CE KENNEDY:  Even on -- on -- but you

have you to say, on their theory of the case.

MR. SHANMUGAM It may very well be that the

plaintiffs have to possess at |east sone information
bearing on scienter. And again, under our fallback
approach, where a plaintiff suspects that a defendant
has engaged in securities fraud but doesn't, at the
point of inquiry notice, possess information bearing on
every element of the claim if the plaintiff then
investigates, the plaintiff wll have the benefit of
additional tinme until the plaintiff comes into
possessi on of --

JUSTI CE SOTOVAYOR: Can you tell nme --

MR. SHANMUGAM -- infornmation relating to
scienter.

JUSTI CE SOTOVAYOR: Can you tell nme what
that investigation would entail? Meaning, you started
by saying, go talk to experts, but |I'mnot sure what

12
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talking to experts would have added to the market m x of
information. You either pick one expert who said the
theory was sound or one who didn't.

Qutside of publicly available information,
what -- and finding it -- what other inquiry could they
have made that woul d have | ed themto di scover
sufficient information to file a |lawsuit?

MR SHANMUGAM | think, Justice Sotonayor,
that there are at |east a couple of other things they
coul d have done. One thing that they could have done is
tal ked to former Merck enpl oyees and consul tants.

Anot her thing that they could have done is
talk to the awers who had filed other Vioxx-rel ated
| awsuits. There were quite a few as of the inquiry
notice date. There were even nore by the tine they
actually filed the securities fraud conpl aint.

JUSTI CE SOTOVAYOR:  Assum ng they had tal ked
to those lawers, is there anything to suggest that
those | awyers had nore information than the ones they
included in the publicly avail able | awsuit?

MR, SHANMUGAM Well, there’s no way to
know, of course, because the plaintiffs in this case
failed to conduct an investigation at all. One other
thing --

JUSTI CE SOTOVAYOR: You haven’t answered ny

13

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
guestion. Is there sonme information in some publicly
filed lawsuit up until the tinme of the filing of this
| awsui t that disclosed nore information about scienter
t han exi sted?

MR. SHANMUGAM | would say that the very
fact that other lawsuits were filed that accused Merck
of making intentional m srepresentations with regard to
the very sane statenents that are at issue here actually
itself constitutes additional information that should
have put the plaintiffs on inquiry notice in the first
pl ace.

JUSTI CE G NSBURG  How when -- when there
were -- doctors across the country were continuing to
wite prescriptions for this, when the market apparently
accepted this -- it may be one thing, it may be anot her
-- but there were not signals fromthe market itself,
and the nedi cal profession seened to be going on and
witing -- lots of doctors were witing prescriptions
for this?

MR. SHANMUGAM  Well, first of all, Justice
G nsburg, the market did respond. W don't think that a
mar ket response is dispositive for purposes of --

JUSTI CE G NSBURG. Very brief.

MR, SHANMUGAM -- inquiry notice anal ysis.

JUSTICE G NSBURG There was a brief drop,

14
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but it canme right back up again.

MR. SHANMUGAM A brief drop in response to
the FDA warning letter, a substantial drop, but the
stock price did rebound; and a I onger termdrop over the
course of 2001 when the various other events that are
di scussed in the briefs were occurring. So | think that
there was a --

JUSTICE ALITO  Your arguing that if the --
if the plaintiffs' attorneys nmade diligent
i nvestigation, they would have uncovered facts about the
safety of Vioxx that the FDA was unaware of?

MR, SHANMUGAM Wl | --

JUSTI CE ALITO Because the FDA never took
any action during this period, other than changing the
| abel .

MR. SHANMUGAM  Well, the FDA did issue the
warning letter, and the | abel was changed to incorporate
| anguage indicating the cardiovascul ar disparity from
the VIGOR study. That took place in 2002. And | think
that it is noteworthy for purposes of the nerits of this
case that the FDA itself thought that that was
sufficient.

But in this case, Respondents seemto be
pointing to much later information as the point on which
they were on inquiry notice. They seemto suggest in
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their brief that they were not on inquiry notice until
as |ate as 2004 when The Wall Street Journal published
an article disclosing certain internal e-mails.

Now, | eaving aside the sort of fundanental
enbarrassnent to their position, I would submt, that
t hat suggests that they were on inquiry notice after the
conplaint was actually filed. | --

JUSTI CE BREYER But the -- | take it the
poi nt of general principle, as opposed to this case, is
| take it you will concede the following: Let's inagine
on January 1 sone investors | ook out and there are
not only storm cl ouds, thunder, whatever you want, lots
to put themon notice. So then the statute begins to
run. But it could be the case that once they start to
investigate, there is a key elenent, say scienter, the
only evidence for which would take them an extra six
months to find, because it's in the hands of a person
who is in jail in Burma. Al right?

(Laughter.)

So, you are prepared to say in that
situation the statute does not begin to run on
January 1; it begins to run on July 1, if they really
ook intoit. But if they don't really look into it,
then it’s January 1. That's | think the basic
difference, as | gather, between the sides, or one mmjor
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difference in this case.

MR. SHANMUGAM  Well, that's correct,
Justice Breyer

JUSTICE BREYER: All right. Now, if that's
correct, why? That is to say, it seens to ne that, in
treating these differently, you have proposed a real
norass for courts to get into.

Did they really investigate on January 17?
Was it an inadequate investigation? Was it a thorough
investigation? Along with the difficulty of drawing a
di stinction between why it should be that that
di fference should exist, why not just apply the sane
rule to the investors whether they really do investigate
or whether they don't and in both cases the statute
begins to run on July 1, not January 17

MR. SHANMUGAM | think there’s no doubt,
Justice Breyer, that the easiest rule in sone sense for
the Court to apply would be a rule that started the
clock running fromthe date of inquiry notice. But when
you' re conparing our fallback position, a rule that is
triggered by an actual investigation by the plaintiff,
w th Respondents' rule, which | ooks to what a
hypot hetical plaintiff could have done, | really do
believe that our rule is going to be nuch easier to
adm ni ster because Respondents' rule by definition calls
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for speculation. And in the context --

JUSTI CE G NSBURG Wiy not say that because
of one -- one elenent of the claimis scienter, that
there’s no inquiry notice based on -- there may have
been a m srepresentation, whether it was innocent or
del i berate, we have no way of knowi ng. Wy not say
because scienter is an elenent of the claim and you
can't get your foot in the door in the court unless you
can plead that with particularity, that it's only when
you have that indication that you have what you cal
inquiry notice?

MR, SHANMUGAM  Wel |, again, Justice
G nsburg, the fundanental inquiry, so to speak, in
determ ning whether a plaintiff is on inquiry notice is
si nply whether a reasonabl e investor based on the
information in the public domain woul d at | east suspect
the possibility that the defendant has engaged in
securities fraud. And a plaintiff need not possess
i nformati on bearing on each and every el enent of the
underlying violation in order to be on inquiry notice.
Were the rule otherwi se, the concept of inquiry notice

woul d col | apse --

JUSTICE GNSBURG But it's inquiry -- it's
notice of what? And -- the law is that one el enent
that must be pleaded with particularity. |f you don't

18
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have that, you have no claim

MR. SHANMUGAM  Well -- well, that's
correct. But this Court has never tethered the running
of the [imtations period to the ability to satisfy any
appl i cabl e hei ghtened pl eading requirenents. Indeed, to
the contrary, in Rotella, this Court held quite the
opposi te.

JUSTI CE KENNEDY:  Well, but if not, then the
whol e storm warning theory that you have conceded
doesn't work.

MR, SHANMUGAM Well, | -- I’m by no neans
conceding that the stormwarning theory doesn't work. |
am sinply suggesting that a plaintiff need not possess
information specifically relating to scienter in order
to be on inquiry notice. And that, we would --

JUSTI CE BREYER  Then he would have to file
a conpl aint possibly before he has enough evidence to
even bring a case. That is, suppose ny guy in Burma is
going to be in jail for 3 years; he can't get to him
for 3 years. Now, he's going to have to file his
conpl ai nt before he could have the evidence that there
was scienter. Now, that doesn't nake sense to ne.

MR. SHANMUGAM Well, there are certainly
going to be cases, Justice Breyer, in which a plaintiff
frankly can never get to the point where the plaintiff

19
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can satisfy the PSLRA s pleading requirements. And |
think it's noteworthy that --

JUSTI CE STEVENS: In those cases, of course,
the statute would not run. |Is that right?

MR. SHANMUGAM No. W certainly don't
bel i eve --

JUSTI CE STEVENS: |If we go back to the text
of the statute, it says 2 years after discovery, and you
argue it should nean 2 years after he should have
di scovered, though -- and that period bei ng neasured by
a date frominquiry notice, which is not nentioned in
the statute at all.

MR. SHANMUGAM  Well, | think that in
understanding the term"di scovery," Justice Stevens --
that termreally can't be neaningfully understood
w t hout reference to the conmmon | aw agai nst which the
statute was enacted. And this Court in interpreting
di scovery rules --

JUSTI CE STEVENS: But you do agree that you
are reading as though it neant 2 years after he should
have di scovered?

MR, SHANMUGAM Wl |, that's right, and,
again, | think that getting to the point of "should have
di scovered" is a fairly nodest step. But this Court has
repeatedly made clear in interpreting the discovery rule

20
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that a plaintiff nust exercise reasonable diligence in
order to invoke the rule's benefits, and that is sinply
because the discovery rule is an equitable rule, and it
effectively incorporates the principle of |aches, that
is the principle that a plaintiff who sleeps on his
rights is not entitled to the benefits of equity.
| ndeed - -

JUSTI CE SCALIA® M. Shanmugam in Lanpf we
-- we had to choose between what statute of limtations
provi si on, Federal one, we thought applied. And we had
two choices: One was section 77m which reads: “After
such di scovery” -- "after the discovery of the untrue
statenent or the om ssion or after such discovery should
have been made by the exercise of reasonable diligence."
That was one choi ce.

The ot her choice was 78i(e), which sinply
said: "unless brought within one year after the
di scovery of the facts constituting the violation.” No
statenent of "or after it should have been nade by the
exercise," okay? W chose the latter in Lanpf.

Now, you are telling ne that there was no
choi ce between the two, that -- that "after discovery"
al ways neans after discovery was nmade or after it should
have been made? Wat were we doing in Lanpf, spinning
our wheel s?
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MR. SHANMUGAM  Well, no, | don't --

JUSTI CE SCALIA: | nean, | read this -- this
statute -- and 1658 tracks, not 77m which says "after
di scovery shoul d have been made"; it tracks 78i(e),
whi ch says "after discovery.” Now, to ne that neans
af ter discovery, period.

MR. SHANMUGAM  Wel |, Justice Scalia, the
Court did choose to essentially incorporate the |anguage
from-- it was section 9(e) of the 1934 Act. There were
various provisions in the "33 Act and the '34 Act that
i ncorporated discovery rules. And that’s one --

JUSTI CE SCALIA: Well, just tell nme what the
difference it was between 77m and 77i (e)?

MR, SHANMUGAM Wl | --

JUSTI CE SCALI A: What was the difference,
unless it was that 77/m-- I'msorry, 78i(e) --
absol utely required know edge?

MR. SHANMUGAM  Well, | think one potentia
difference is that section 13, section 77m refers to
di scovery of the untrue statenent or the om ssion. But
| think nore broadly with regard to both section 9(e)
and the other provisions of the 1934 Act to which the
Court | ooked, courts had actually construed those
provi sions as reaching both actual and constructive

di scovery at the tinme the Court decided Lanpf. So |
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really don’'t think --

JUSTI CE SCALIA: So there was no difference
bet ween the two --

MR. SHANMUGAM No, there was really --

JUSTI CE SCALIA: -- and we were just wasting
our time?

MR. SHANMUGAM  There was no difference
between the two, and | think really for the reasons that
t he governnent states in its brief as well as the
reasons that we state in our opening brief, the default
under st andi ng has al ways been that a reference to
di scovery includes at |east constructive discovery. And
arule that triggers the l[imtations period from act ual
di scovery woul d have significant vices because it woul d
give plaintiffs --

JUSTI CE SOTOVAYOR: Could you -- could you
tell nme what the difference is between actual know edge
and constructive knowl edge? Because as | read the am ci
who have submitted briefs arguing that actual discovery
shoul d be our standard, they appear to say that actual

di scovery or actual know edge includes anything that’s

in the public domain; that parties are presuned -- and
we have plenty of cases that say that -- to know what's
out there.

So outside of that, how would constructive
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know edge or constructive di scovery be any different?

MR. SHANMUGAM  Well, | think --

JUSTI CE SOTOVAYOR: It would require the
shareholder to find the guy in Burma? O to go and
attenpt in every case to engage enpl oyees in
di shonor abl e conduct by tal ki ng about their business in
private, conpany business -- as | understood it, we were
aski ng enpl oyees to engage in potentially fiduciary
br eaches?

MR, SHANMUGAM | think it's an open
question, Justice Sotommyor, as to what actual discovery
would -- would actually nean, and | think that there
woul d be a pretty good argunent that you don't actually
di scover the underlying facts until the plaintiff
hi msel f subjectively actually has themin his
possessi on.

JUSTI CE SOTOVAYOR: Wl |, that's going
further than the amci are suggesting. The amci are
suggesting -- and assum ng we accept their suggestion --
that it should be everything that’s in the public
domai n, which seens reasonable to ne.

MR, SHANMUGAM Wl | --

JUSTI CE SOTOVAYOR: What, in addition, do
you think constructive know edge woul d i nclude that the

actual know edge standard doesn't?
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MR. SHANMUGAM  Well, | think it does --
constructive know edge obviously al so includes
information in the public domain, and we believe that
the plaintiffs in this case were on inquiry notice
preci sely because --

JUSTI CE SOTOVAYOR: Putting all of that --

MR. SHANMUGAM  -- of that information.

JUSTI CE SOTOVAYOR:  -- what in addition to
that would it include, in your m nd?

MR, SHANMUGAM  Wel |, for purposes of the
inquiry notice analysis, | think that that's all you
| ook to. You look to either information in the
plaintiff's possession or information in the public
domain. And once there is sufficient information —-

JUSTI CE SOTOVAYOR: So -- SO you are
conceding amci's point that actual -- an actual
knowl edge standard is the sanme as a constructive
know edge st andard?

MR, SHANMUGAM  Well, | would hope at a
mninmumthat if the Court were to enbrace an actua
di scovery standard, it would look to information in the
public domain, precisely because otherw se you really
woul d be rewardi ng an ostrich plaintiff because a
plaintiff who clained not to read what was in the

newspapers could have the benefit of additional tine.
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But --

JUSTICE ALITO Well, if actual know edge
means things that the plaintiff doesn't actually know,
then | don't know what the difference is between actual
knowl edge and constructive know edge. It's a
meani ngl ess distinction if that's how actual know edge
i s defined.

MR SHANMUGAM Wl |, again, that's not how
| would ordinarily understand the phrase "actual
knowl edge.” But | think that it's inportant to renmenber
that if in essence the standard that this Court were to
adopt is a standard that does not start the clock
running until there is sufficient information in the
public domain for a plaintiff actually to plead a
conplaint, that would radically extend the limtations
period for private securities fraud actions.

JUSTICE ALITO Well, what is the problem --

MR. SHANMUGAM No circuit --

JUSTICE ALITO Wat is wong with the --
with the inquiry notice rule that the court of appeals
in this case set out on pages 29a to 30a of the joint
appendi x? This is froma Seventh Circuit -- quoting
froma Seventh Circuit decision: "The facts
constituting inquiry notice nmust be sufficiently
probative of fraud, sufficiently advanced beyond the
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stage of a nere suspicion, sufficiently confirmed or
substantiated, not only to incite the victimto
investigate but also to enable himto tie up any | oose
ends and conplete the investigation in tine to file a
tinmely suit.”

So that the statute would run upon inquiry
notice, provided that within the 2-year period, the
plaintiff could, if the plaintiff diligently
investigated, find sufficient facts to -- to file a
conplaint that would satisfy -- satisfy the PLRA?

MR. SHANMUGAM | think 1’1l answer that
question, and then | would like to reserve the bal ance
of ny tine.

| think the only problemw th that rule is
that, at the tail end, it effectively nandates the sane
hypot hetical plaintiff inquiry that Respondents suggest.
It requires a court to attenpt to assess whether a
plaintiff could have discovered the remaining
information within a 2-year period. And that has al
of the sanme vices, we would submt, as Respondents' rule
and the governnent's rule.

|’d like to reserve the bal ance of ny tine.

CH EF JUSTI CE ROBERTS: Thank you, counsel.

M. Frederick.

ORAL ARGUMENT OF DAVI D C. FREDERI CK
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ON BEHALF OF THE RESPONDENTS

MR. FREDERI CK: Thank you, M. Chief
Justice, and may it please the Court:

Qur position is that Congress intended the
word "discovery" in section 1658 to have its normal and
wel | - establ i shed neani ng.

By contrast, Merck asks the Court to add
concepts to section 1658 not found in its text by
interpreting the word "di scovery" to nmean suspicion and
for the 2-year limtations period to be triggered when
facts cause an investor to suspect the possibility of
fraud.

JUSTI CE SCALIA: Wll, you're adding --
you’' re addi ng concepts to it, as well. Nobody arguing
before us intends discovery to nean actual discovery.
Your -- you say constructive know edge is enough; don't
you?

MR. FREDERI CK: Well, we say, at the first
part of our subm ssion, that the Court can decide the
case on an actual discovery -- actual know edge
st andar d.

We have gone on to brief constructive
di scovery because, prior to 1934, in the nunerous State
statutes that use the phrase "discovery of facts

constituting," many courts had adopted a constructive
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know edge st andard.

We think we win under either standard. |If
the Court decides this is an actual know edge case --

JUSTI CE SOTOMAYOR: Can -- can you tell ne
what you see as the difference between the two? | keep
goi ng back to what the am ci has argued, which is actua
know edge that includes know edge of what's in the
public domain, under the theory that every sharehol der
is presunmed to know what's in the public domain because
that's what they buy with and that's the market theory
of securities |aw.

So, what do you see as a difference between

t he two?

MR. FREDERI CK: In a fraud-on-the-market
case, like this one, where an efficient market is
pl eaded, there’s no practical difference. 1In an

i ndi vidual case, where the securities fraud all eges that
an individual investor is harned by the individual
actions of sone broker or sone other person, there could
very well be a difference in ternms of what the
reasonabl e i nvestor should have known on the basis of
informati on that woul d be avail abl e.

And the point of the constructive know edge
standard was to have plaintiffs not rest on their --
their ability to hide information, but to be diligent,
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reasonably, in ascertaining that information,

and t he

constructive know edge standard really cane to address a

case different fromthe case that we have here, Justice
Sot omayor .

JUSTI CE SOTOVAYOR: But | -- it sounds
right, but give ne a practical -- give nme a practica
exanpl e --

MR FREDERI CK: Sure.

JUSTI CE SOTOVAYOR: -- of what you are
tal ki ng about, where -- where an individual investor

woul d have sonething that's not in the public domain.

MR FREDERI CK: That woul d be information

that the -- the broker, for instance, would have nade

avai lable to the investor, that the investor sinply

didn't ook at, or that the investor could have asked

for, but -- but never followed up in obtaining.

And that kind of constructive know edge

standard, this Court has held in nunerous cases,

dating

back to the 19th century, is an appropriate form of

attributing know edge to a reasonabl e person.

And the cases that we’'ve cited in our

bri ef

-- Kirby, Wod -- those kinds of cases tal k about what a

reasonabl e person in those kinds of circunstances woul d

be inputed to know.
JUSTI CE SOTOVAYOR: Wl
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know edge woul d i nclude anything the investor had in
t heir possession because that's what actual know edge
is; | have it in ny possession -- or | have it in the
public domain. You start it fromthere.

MR. FREDERI CK:  Correct.

JUSTI CE SOTOVAYOR: The -- the only
di fference then would be information the individual
woul d have been able to get that wouldn't have been in
t he public domain?

MR. FREDERI CK: That's correct, through
reasonabl e inquiry, that by followng up with questions
to the broker or to other persons associated with that
entity. It's a different theory, concededly, Justice
Sot omayor, in a fraud-on-the-market case, which is what
this case is.

JUSTI CE SOTOVAYOR: | -- so we are in
agreenent that on a fraud-on-the-market case, it m ght
have a different -- they would be identical?

MR. FREDERI CK: That's correct, and --

JUSTI CE SOTOVAYOR:  You are suggesting that,
in an individual fraud case, the inquiry has to be
constructive know edge because there could be things
t hat --

MR. FREDERI CK: It could be actual or

constructive, depending on the facts and circunstances,
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but the inportant point to draw away fromthis is that
Congress also wote in a 5-year period of repose in
this statute and foll owed up on the suggestion of the
Lanmpf dissenters, who believed that the period of repose
was too restrictive.

So, in 2002, when Congress anended the
statute, they cited the Lanpf dissenters and extended
the period of repose, which created an absolute bar to
clains of fraud bei ng brought agai nst defendants.

The statute of limtations period -- by
using a discovery rule -- was intended to preclude
persons fromresting on their rights and not taking
action when they had di scovered the facts constituting
the violation. It was not intended --

JUSTI CE G NSBURG  But when does the — when
does the 5-year -- what is the trigger for the
5-year period?

MR. FREDERI CK: Fromthe violation.

JUSTICE G NSBURG Well, what is the
vi ol ation?

MR. FREDERI CK: The violation would be a
mat erial m sstatenent nade with scienter. And, here,
what we assert in the class period, Justice G nsburg, is
that the first statenents that were made with scienter

were those statenents after Vioxx was put on the market,
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in which Merck touted the naproxen hypothesis as an

explanation for what it asserted to be a cardio-neutral

effect of Vioxx, which was only subsequently -- there
was enpirical evidence to -- tending to disprove that
t hesi s.

JUSTI CE G NSBURG But you -- you say that
you did -- you did begin this action even before that
poi nt was reached because you -- you attribute this to
t he disclosure of the internal e-mails in the \Wal
Street Journal article?

So you -- you say, well, we sued even
earlier than -- than the point at which we had evi dence
of scienter.

MR. FREDERI CK: That's correct. Under
our theory of the case, the period of constructive
knowl edge of all of the elenents of the violation would
have occurred in Novenber of 2004 with the publication
of The Wall Street Journal article.

JUSTI CE SOTOVAYOR: So you are admtting
that you filed an inproper conplaint, that you didn't
have a basis -- a good faith basis for the conplaint you
filed?

MR. FREDERICK: No. |'msaying --

JUSTI CE SOTOVAYOR: So, if you had a
good faith basis, what was -- what was in your
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possessi on that gave you that good faith basis?

MR. FREDERICK: First, let ne say that the
first conplaint is nowa legal nullity. It has been
super seded by --

JUSTI CE SOTOVAYOR:  Counsel, | -- whether
it's alegal nullity or not, answer ny question which
is: You had to have a basis for your conplaint. Wat
was in your possession or in the public possession that
gave you that basis?

MR. FREDERI CK:  Shortly before the filing of
the first conplaint, there were public releases of a
study that was done by the Harvard Brigham and Wnen's
study, and that was a | arge epi dem ol ogi cal study that
was the first enpirical basis that disproved an aspect
of the naproxen hypot hesi s.

Naproxen was not a drug studied at that
time. But what the study showed was that Vioxx and
Cel ebrex users had a higher rate of cardiovascul ar
incidents, and, in fact, Vioxx had higher than Cel ebrex.

JUSTI CE SCALI A: That doesn't prove
sci enter, though.

MR. FREDERI CK: Well, to an investor who was
followng this information, that very well may have | ed
to a strong inference of scienter because of the

voci ferous denials that Merck subsequently nmade to a
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study that was publicly reported as being funded by a
Merck grant.

Now, whet her that would have net a
post - Tel | abs pl eadi ng standard, we will not know because
that was not subject to that kind of scrutiny. W’re
here on a subsequent, supersedi ng conpl aint that pleads
those allegations, and we're here on a statute of
limtations argument in which Merck attenpts to argue
that the suit was filed too late, rather than too early.

Qovi ously --

JUSTI CE G NSBURG  But Judge Sloviter used
the so-called Harvard study, it seens, in her opinion.
She thought that that was the point at which you had
enough to suspect scienter.

MR. FREDERI CK: That's correct. But, of
course, at that tinme, Justice G nsburg, the case wasn't
about the pleading standards for scienter of the first
conpl ai nt.

It had | ong since gone past that, and the
fourth and now the fifth anmended conpl aint, which
Merck acceded to its filing in the district court after
certiorari was granted in this case is now the operative
conplaint, and I would submt that the allegations well-
establ i shed the pl eadi ng standards for scienter.

O course, that’'s not an issue before the
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Court, and the question of whether the first conplaint
was premature is also not before the Court. But the
fact that there is constructive know edge only on the
basis of new information that canme to light is rel evant
because Merck cannot point to a single fact that cane
out between the FDA warning letter and the file -- and
2 years before the filing of the first conplaint, so
t hat narrow w ndow bet ween Septenber 2001 and
Novenber 6, 2001.

And, in fact, when the FDA expanded the uses
of Vioxx in April 2002, it approved a | abel that
specifically addressed the uncertainty about the
napr oxen hypot hesi s.

JUSTI CE ALITO. Now, your -- your
position is that the statute begins to run at the tine
when a -- a plaintiff is -- has constructive know edge,
at least, of information that would be sufficient to
file a conplaint that would satisfy the PLRA?

MR. FREDERI CK: That’'s correct. That was
the general rule, prior to 1934, when Congress first
wote those words into the Federal statute.

But, Justice Alito, we have al so provi ded
information to the Court of a case in the 19th century
called Martin -- this is on page 25 of our brief -- in
whi ch the standard was seen to be sonmewhat |ower than

36

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
t he normal pleading standard, and that is what a
reasonabl e person woul d have believed that he had been
subj ect to fraud.

JUSTICE ALITO Well, ny question -- why,
then, did Congress allow 2 years after that? At that
point, the plaintiff has everything that's necessary to
file a conplaint. So why does the plaintiff need 2
years after that point?

MR. FREDERICK: In the legislative reports
t hat acconpany the Act in 2002, what the Senate
described in its report was a concern that a 1-year
period would be too short for a plaintiff to file an
action, survive a notion to dismss, and then gain
di scovery about the possibility of other codefendants
who had participated in that fraud.

This was the era, Justice Alito, in which
Enron and Worl dCom exposed to the world the conplexity
of vast and difficult-to-ascertain frauds, and Congress
was seeking to extend that period so that investors
woul d have an opportunity responsibly to bring cases
that would ferret out that fraud and to get at all of
t he people who m ght have participated in that fraud.

That was the explanation that the -- the
Senate gave for that, and that couples with the action
by Congress in the PSLRA, which was intended to ensure
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that these pleading standards would be well investigated
and well ferreted out prior to pleadings. The 2-year
period was intended to ensure that that kind of action
woul d -- woul d take pl ace.

And when you couple that with the 5-year
statute of repose, the statute of limtations is sinply
an -- an insurance that a plaintiff is not resting too
far on information within its possession when the
statute of repose is going to provide absol ute
prot ection.

JUSTI CE BREYER: So, is there a difference
-- I"'mtrying to get these term nol ogi cal differences
clear in my mnd, and I'mnot quite certain of the
di fference between you and the governnent.

I f you go back to ny -- ny Burma exanple, |
t hink both you and the governnent agree that the statute
doesn't begin to run until you find this person in
Burma. But now, |'mnot sure you disagree about --
whet her you agree or disagree about this. So |l think --
you find the person in Burna. That’s 6 nonths after
you had all the other indications. Now, both of you say
the statute begins to run. You would say, when you
find that person in Burma, you have to get, through him
enough information to be able to file your conplaint now
in respect to scienter.
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But the governnent woul d say, when you get

that person in Burma, he has to be able to give you

enough stormclouds, in respect to -- to scienter.
I's that what the -- is there that
difference? 1 think --
MR FREDERICK: | don't believe so.
bel i eve --

JUSTICE BREYER. Is there no difference,

t hen, between the two of you, or what?

MR FREDERICK: Well, the difference -- here

is the difference: W accept that the pleading standard

rul e advocated by the government is the brightest |ine
rule and that this Court should adopt it. |If it adopts
sonmething | ess than that and adopts a reasonabl e
person’s believing that fraud had occurred, that m ght
not quite neet the pleadi ng standards, but would
nonet hel ess encapsul ate the laws that existed prior to
1934, and we woul d prevail under that standard, too.

JUSTI CE BREYER (kay. So do you think --

you think the standard should be -- and | can find out
fromthe governnent, and I will, |I guess -- that it
shoul d be -- that you have to -- a reasonabl e person

having talked to the guy in Burma woul d wal k away

t hi nki ng, Fraud.

That's the standard; you think they' re both there --
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but both of you agree you have to find the guy
in Burma, though it could turn out that other features
of the case, 6 nonths earlier, would put a reasonable
person on notice to begin |ooking for sonebody in Burm?

MR. FREDERI CK: That's correct.

JUSTI CE BREYER. So you bot h agree about
t hat ?

MR FREDERI CK: W do agree on that. And
the difference is that if you talk to the person in
Burma, Justice Breyer, you nay not get enough facts to
get a PSLRA-conpliant pleading on file, but you m ght
have the belief that a fraud had occurred.

JUSTI CE BREYER So -- so you want to say,
you ought to get enough information fromthat or in al
the other things the sanme, so that you have -- are able
to file the conplaint. They want to say you have to get
enough so a reasonabl e person would believe a fraud had
occurred. Is that right?

MR. FREDERI CK:  No. Qur position is that
the pleading standard is correct, and that if you don't

adopt a pleading standard, sonething a little bit |ess

than a pleading standard -- their standard -- is that --
JUSTICE BREYER. No, |I'mnot saying -- |I'm
not so worried about that. | knowthere's a |ot |ess,
but -- or nore, whatever -- but I am--
40
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MR. FREDERI CK: The difference -- the space
bet ween our the position and the governnent is really
quite small, and it rests on pre-1934 interpretations of
“di scovery of the facts constituting” that did not seem
to tie specifically to pleading standards, but
nonet hel ess adopted a reasonabl e person standard based
on what a reasonabl e person woul d have believed that
fraud had occurred.

JUSTI CE G NSBURG M. Frederick, before you
-- you've finished, there’'s sonething puzzling about
the Third Crcuit decision, and it's that Judge Sloviter
says at the end, in sunmary, "We conclude that the
district court acted prematurely."” She doesn't seemto

close off a statute of limtati ons defense.

It's -- and the sane thing on page 48a,
footnote 17. She says, this -- her conclusion is, "At
this stage of the evidence" -- she doesn't say that the

district court was wong in saying that the limtation
period -- in its judgnent about the limtation period
having expired. She just said it was prenature.

What -- what did she nmean by that?

MR. FREDERICK: Well, this was brought as a
motion to dismss, Justice G nsburg. Mst tines, a
statute of limtations defense, which is an affirmative
defense that the defendants have the burden to show --
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nost often they are brought as notions for summary
judgnent, in which there are undi sputed facts that the
def endant attenpts to argue.

Here, | think what the Third Grcuit was
hol ding was that, this is not proper as a notion to
dismss and deny it as a notion to dismss. But there -
- 1t isroutine in the law that where there are notions
to dismss, there subsequently are facts devel oped and
subsequent pl eadi ngs brought. | don't think that the
court was saying anything other than, this is the normal
course in which notions to dism ss which should not have
been granted woul d be all owed for further percol ation by
t he case --

JUSTI CE KENNEDY: Well, it does seemto ne
that even if we adopt your theory of the case, there is
sone problemw th the allegation that there was fraud,
because Vioxx did not -- because Merck did not disclose
that the hypothesis was only hypothetical, and the FDA
August letter nmade that clear. So it seens to nme you
may have a problemas to that aspect of the case.

MR. FREDERICK: | don’t think so --

JUSTI CE KENNEDY: But, again, |'mnot sure
we woul d parse that out up here.

MR, FREDERICK: Well, you can in these ways,

because the market had no reaction. The anal yst who
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| ooked at the FDA warning letter said that this was not
changing their information. The FDA has said --

JUSTI CE KENNEDY: Ch, well, you nean we
have to | ook to see how the anal ysts react?

MR. FREDERI CK: Well, that was part of the
factual inquiry that Merck itself submtted as part of
its nmotion to dismss. Wether the Court treats that as
relevant for ascertaining at this time whether to
affirmthe Third Grcuit, | don't think the Court needs
to reach, but | would point out that our brief goes into
this in quite sonme detail, that the publicly avail able
informati on made cl ear there was absol utely no market
reaction that would have | ed any person reasonably to
suspect that Merck did not honestly believe the naproxen
hypothesis that it were positing at the tine.

JUSTI CE SOTOVAYOR: Wl |, you think there
was, because you filed suit a nonth after that study in
2003.

MR. FREDERI CK: To be sure, subsequently
information canme to light that brought Merck's very
serious fraud to public attention. And on the basis of
that very serious fraud that had significant adverse
consequences to investors, we have brought suit.

But it would be the height of irony that for
Merck's success in concealing its fraud through the
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scientific uncertainty that was occurring with the
napr oxen hypothesis, that it would have this suit thrown
out on statute of limtations grounds and never face the
day in court that the investors here expect and deserve.
|f there are no further questions, thank
you.
CHI EF JUSTI CE ROBERTS: Thank you, counsel.
M. Stewart.
ORAL ARGUMENT OF MALCOLM L. STEWART,
ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG THE RESPONDENTS

MR. STEWART: Thank you, M. Chief Justice,
and may it please the Court:

By its terms, section 1658(b) (1) provides
that the 2-year period of limtations will conmence to
run upon di scovery of the facts constituting the
violation. |In isolation, the word "di scovery" could
refer either to actual or constructive discovery.
Between the period of the time of this Court's decision
in Lanpf and the enactnment of the new limtations period
in 2002, all of the courts of appeals had concl uded t hat
constructive discovery would suffice, and we believe
that Congress's enactnent of the statute tracking that
| anguage constitutes acqui escence in that view

Neverthel ess, it's noteworthy that the

44

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
statute refers to facts constituting the violation, and
it's absolutely essential to this Court's section 10(b)
jurisprudence that can there be no 10(b) violation
W thout scienter. Scienter is an essential elenent of
the of fense, and the coverage of section 10(b) woul d be
dramatically expanded if it were read to cover innocent
m st akes.

JUSTICE ALITO Was there also a substanti al
support in the lower court case law prior to the
enactnment of this provision for the existence of inquiry
notice? And is that therefore also incorporated into
this?

MR, STEWART: There were certainly frequent
references to the concept of inquiry notice. There was
not uniformty anong the courts of appeals as to
precisely what role inquiry notice would play in the
anal ysi s.

The majority of the courts of appeals
believed as we believe that inquiry notice is a
subsidiary step along the way to determ ni ng when a
reasonabl e plaintiff would have actually discovered the
facts constituting the violation. And so you |look first
to see when woul d a reasonabl e person have becone
suspi ci ous, and then you ask: Once the reasonable
person's suspicions were aroused, how long would it take
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to conplete the investigation and have actual know edge?
And that’s consistent with our view

There certainly were courts that adopted
Petitioners' view that the statute began to run at the
time of inquiry notice, at the tinme suspicions were
ar oused.

JUSTI CE ALI TGO  But, under your position, as
-- the concept of inquiry notice becomes essentially
very uninportant, if not conpletely neaningless. You
just ask at what point would a reasonably diligent
i nvest or have obt ai ned know edge of the necessary facts.
And so, what difference does it make when a person was
put on inquiry notice?

MR STEWART: Well, | think it is -- |
think you are right that that is the ultinmte question
for the Court: Wen would a reasonably diligent person
have obtai ned actual know edge? The concept of inquiry
notice can be a useful subsidiary step, because even
once it has been established -- for instance, there are
many cases of this Court in which the plaintiff's
failure to exercise reasonable diligence consisted of
the failure to | ook at docunments that were available in
public records offices or corporate records that were
open for inspection.

And in that situation, once you identify the
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poi nt at which a reasonably diligent plaintiff would
have commenced to | ook, there won't be a very long gap
in time before the reasonably diligent plaintiff would
have found what he was |ooking for. And in that
situation, it's really integral to identify the point of
inquiry notice, the point at which the plaintiff would
have started | ooking.

Now, the fact that inquiry notice is not the
be-all and end-all shouldn't be surprising, because it's
a termthat doesn't appear in the statute. And so the
fact that it ultimtely plays a subsidiary role in
undertaking the ultimte --

JUSTI CE BREYER: So how -- how -- what's the
ri ght phrasing? Because | -- | understood that inquiry
noti ce has sonehow nade an appearance, and it seens to
confuse ne. So you say the statute begins to run when
a reasonabl e person woul d have found facts sufficient to
show a violation or sufficient to permt himto file a
conplaint that alleges a violation? How -- does that
cone in any way?

MR. STEWART: Yes, we -- under our --

JUSTI CE BREYER: How do | say that here?

MR. STEWART: Under our standard, the -- the
i ndi vi dual woul d have know edge of facts constituting
the violation once he had facts sufficient that if -- if
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they would survive a notion to

dismss for failure to state a claim

agr eenment .

JUSTI CE BREYER  Ckay.

MR. STEWART: They woul d establish --

JUSTI CE BREYER: So you

are basically in

And then the way that the -- the -- then the

way that this inquiry thing comes in is that

sonetimes, perhaps quite often, a reasonable person,

given certain facts, would begin to

case where inquiry played no role,

It's all

do.

i nquire.

MR STEWART: That's correct. And --

JUSTI CE BREYER And if

it happened to be a

then it wouldn't.

a question of what a reasonabl e person would

MR STEWART: That's correct. There

certainly would be --

CHI EF JUSTI CE ROBERTS:

| don't

understand -- | don't understand that. | mean, if there

are facts that woul d cause a reasonabl e person to

inquire, you say that those only come to fruition for

pur poses of the statute of

di scover

right?

it,

limtations when they

when they have constructive di scovery,

MR, STEWART: Yes.
CHI EF JUSTI CE ROBERTS:
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has nothing to do with anything.

MR. STEWART: Well, inquiry notice is -- in
many i nstances, identifying the point of inquiry notice
is often essential to identifying the point at which a
reasonabl e person woul d have di scovered the facts that
woul d support a wel |l -pl eaded conpl ai nt .

CHI EF JUSTI CE ROBERTS: | don't understand
t hat .

MR, STEWART: For instance, suppose it was
common ground that there were records available in an
adm ttedly obscure public records office, and that a
plaintiff, once he started to conduct an investigation,
woul d find those records wthin a week. W stil
woul dn't know the point at which a reasonably diligent
plaintiff should have found those records until we could
first determ ne when would a reasonably diligent
plaintiff have started |ooking, and that would be the
point of inquiry notice. And so, it mght be that at a
certain point, the plaintiff had --

CH EF JUSTI CE ROBERTS: Well, and naybe —-
and maybe it turns out that you could find themwthin a
week and maybe it turns out you could find themwthin 3
nont hs or when the fellow fromBurma is released, but in
either case, it’s when they discover it or should have
di scovered it.
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MR. STEWART: That's correct, but we --
again, knowi ng only that the records would have taken a
week to be discovered once the plaintiff started
| ooki ng, wouldn't tell you when a reasonably diligent
plaintiff would have found those records, unless you
al so knew the date on which the reasonably diligent
plaintiff would have begun his investigation.

JUSTI CE STEVENS: M. Stewart, you are
t al ki ng about a hypot hetical case here, right?

MR, STEWART: Yes.

JUSTI CE STEVENS: Sone -- we are tal king
about this particular case. Does the inquiry notice
contribute anything to answering the question when this
plaintiff or the -- the class of plaintiffs should have
di scovered this violation?

MR. STEWART: | think typically in a fraud-
-on-the-market case, inquiry notice will really tell us
not hi ng nmeani ngful --

JUSTI CE STEVENS: R ght .

MR. STEWART: -- because the whol e prem se
of the case is the market as a whol e was defrauded.
Certainly, a reasonably diligent investigation —

JUSTICE STEVENS: So, in this particular
case, we should ignore inquiry notice entirely?

MR. STEWART: | think we should ask: When
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woul d a reasonably diligent investor have discovered
sufficient facts to file a well-pl eaded conpl ai nt?

Now, constructive discovery does still play
a role, because if there was information in the public
domai n, but a particular investor sinply didn't read
news reports, didn't follow even public information
about the -- the nature of what was going on with Vioxx,
that person wouldn't be shielded fromthe running of the

[imtations period sinply because he didn't have actual

know edge.
JUSTICE ALITO Wiy does the --
JUSTI CE G NSBURG And, M. Stewart, the --
you said -- the phrase that you used were “facts

constituting the alleged violation,” and the other side
says, well, look at the Court's Tellabs opinion: That
described as discrete (1) facts constituting an all eged
violation -- which you say is the test -- and (2) facts
evi denci ng scienter.

MR, STEWART: And | think if you read
Tel | abs as a construction of this statute, it would be
inconsistent wwth our view But the Tellabs Court was
tal ki ng about something else. It was construing the
hei ght ened pl eadi ng requirenents of the PSLRA

Now, the PSLRA pl eadi ng requirenments do
di stingui sh, in adjacent subsections, between the
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requirenent that a plaintiff plead with particularity
the specific statenents that are alleged to be false or
m sl eadi ng and the reason that they are fal se and
m sl eadi ng, on the one hand -- that’s in subsection (1)
-- and then, in subsection (2), it requires also to be
pl eaded wth particularity the facts that establish
strong inference of scienter.

And the Court in Tellabs used the term
"facts constituting the violation" as a shorthand
reference to that subsection (1); nanely, you have to
plead wth particularity facts about the all eged
m sstatenment and why it’s m sl eadi ng.

The statute itself, the PSLRA, does not use
the term"facts constituting the violation" to describe
the first category. And the word "violation" as applied
to 10(b) naturally enconpasses both what the defendant
did and what his state of m nd was.

The other thing we would say -- two ot her
things we would say in that regard are, first, as the
i ntroductory | anguage of section 1658(b)
points out, this limtations period only applies to
suits in which the plaintiff alleges m sconduct
involving fraud, deceit, manipulation, or contrivance.

And so, the limtations period is limted
to violations that have scienter as an elenent. And,
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therefore, it would be particularly peculiar to think of
a violation as not enconpassing the fact of scienter.

The other thing we would say -- and Justice
Scalia was asking earlier about the differences between
78i(e) and 77/m-- and there are really too salient
differences. The first is that 77/mis explicit in
provi ding that constructive as well as actual discovery
will suffice. And we think that 1658(b)(1) is properly
read to enconpass constructive discovery, even though
it doesn't say so in so nany words.

But the other salient difference is that the
period in 77m doesn't commence to run by its terns upon
di scovery of the violation or the facts constituting the
violation. The statute says discovery of the fal se or
m sl eadi ng statenent or om ssion. That's natural in
77m because 77mdeals with violations that don't
have scienter as an elenent. But if this Court had
i ncorporated that |anguage, it would have given the
i npression that know edge of scienter was not
sufficient -- was not required.

CH EF JUSTI CE ROBERTS: Thank you, counsel.

M . Shanmugam you have 4 m nutes.

REBUTTAL ARGUMENT OF KANNON K. SHANMUGAM
ON BEHALF OF THE PETI TI ONERS

MR, SHANMUGAM  Thank you,
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M. Chief Justice.

A narrow i ssue before the Court in this
case is whether a plaintiff nust possess information
specifically relating to scienter in order to be on
inquiry notice. And really under any standard for
inquiry notice, there was abundant information in the
public domain as of 2001 at |east suggesting the
possibility that Petitioners in this case had engaged in
securities fraud.

Now, my brothers don't really dispute that
proposition. Instead, they really advance two ot her
options for interpreting section 1658(b), under which
the concept of inquiry notice, the well-established
concept of inquiry notice, really has no role.

My friend M. Frederick suggested, at |east
in cases involving alleged fraud on the narket, that the
standard really should be an actual discovery standard.
But no court of appeals has adopted that interpretation
of section 1658(b), and as a practical matter that would
dramatically lengthen the limtations period for private
securities fraud actions.

And it is no answer to say that Congress's
inclusion of a statute of repose makes everythi ng okay.
We woul d respectfully submt that the inclusion of the

statute of repose suggests that Congress was sinply
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particularly concerned with the inclusion -- with the
fact that plaintiffs could bring stale clains, and that
Congress in no way intended to nodify the traditional
operation of the discovery rule.

Wth regard to the suggestion that the Court
shoul d sinply adopt a constructive discovery rule that
pays no heed to inquiry notice, which is the standard
that the governnent seens to be advancing, | think,
first of all, Respondents' difficulty in comng up with
a date on which constructive discovery occurs in this
case sinply illustrates the problemthat would be
multiplied a hundredfold if that standard is applied
nati onw de.

And where a statute of Ilimtations is
concerned, one needs to have clear rules and rul es that
courts can easily apply wthout inconsistency. | do
think that that rule would also |ead to abuse. It would
| ead to the abuse of the ostrich plaintiff who sinply
lies in wait and waits to see how a conpany's stock
perfornms before bringing suit.

And make no m stake about it: That is what
preci sely happened in this case. By counsel for
Respondents’ own adm ssion in the district court, the
filing of the lawsuit in 2003, before the w thdrawal of
Vioxx fromthe market, was triggered by a disappointing
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earnings report that led to a decline in the stock
price. And one can expect that that phenonenon wll| be
multiplied if such a hypothetical plaintiff inquiry is
adopt ed.

In this case, there was abundant information
in the public domain by virtue of the FDA warning letter
and ot her sources as of 2001. The plaintiffs in this
case conducted no investigation at that point. And this
Court's cases --

JUSTICE G NSBURG As long as the stock
price was hol ding, how was the plaintiff injured?

MR. SHANMUGAM  The plaintiff may not have
suffered an injury by that point, but it is clear that
section 1658(b) refers to the facts constituting a
violation of section 10(b), not all of the elenents of a
private cause of action. So Congress itself
contenplated the possibility that the [imtations period
could begin to run before the | oss occurred.

And if | can just say one thing about this
Court's cases concerning the discovery rule, |
respectfully disagree with ny friend M. Frederick.

This Court's cases nmake clear that a plaintiff nust
exerci se reasonable diligence in order to take advant age
of the discovery rule. Indeed, recently in Klehr in the

context of civil RICO this Court held that a plaintiff
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nmust exerci se reasonable diligence even to invoke the

doctri ne of fraudul ent conceal nent.

JUSTI CE d NSBURG. If it's true that

everything was | ocked up internally at Merck, all the

reasonable diligence in the world woul d not have

uncovered what eventually cane out.

MR. SHANMUGAM  And under our approach, if

plaintiff comes forward and shows that the plaintiff

exerci sed reasonabl e diligence but was unable to

di scover any remaining information, the plaintiff wll

have the benefit of additional tine.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.
(Wher eupon, at 12:05 p.m,

above-entitled matter was submtted.)
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