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PROCEEDI NGS
(11:16 a.m)

CH EF JUSTI CE ROBERTS: W' || hear argunent
next this norning in Case Nunber 08-810, Conkright v.
Frommert .

M. Long.

ORAL ARGUMENT OF ROBERT A LONG JR

ON BEHALF OF THE PETI Tl ONERS

MR LONG M. Chief Justice, and may it
pl ease the Court:

In this ERI SA case, the court of appeals
applied a deferential standard of review to the
district court's interpretation of the Xerox plan, but
not to the plan admnistrator's interpretation. W
think the court of appeals got it backwards.

Under either a deferential standard of
review or a de novo standard, the plan adm nistrator's
interpretation should prevail. That interpretation,
unli ke the district court's interpretation, is
grounded in the | anguage of the plan. |t recognizes
the fundanental actuarial principle of the tinme val ue
of noney, and it avoids conferring w ndfalls.

In Firestone and denn, this Court |ooked to
the | anguage of the plan, which reflects the intent of

the plan's sponsor.
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JUSTI CE SCALIA: Right. But -- but when the
adm ni strator has interpreted the plan incorrectly and
the court finds -- the court of appeals finds that he
has interpreted it incorrectly, it doesn't have to
send it back and say, you know. G ve ne another bid,
try sonething else. It says: You did it incorrectly,
and we find that what you should have done is this.

Isn't that what normally happens?

MR. LONG Well, we think under trust |aw,
whi ch the Court has | ooked to in denn and Firestone,
where the plan of the settlor of the trust has
assigned the responsibility for making the
di scretionary determ nations to the plan adm nistrator
or to the trustee, unless there's been a show ng of
bad faith or some other reason to think that the
di scretion will not be exercised honestly and fairly,
it -- it isreally up to the plan admnistrator to
make that discretionary determ nation.

JUSTI CE SCALIA: So all a court can do in
those trust cases is to say: You' ve got it wong,
Sam go back and do it again. Right?

MR LONG Well --

JUSTI CE SCALIA: And he gets it wong again,
and he goes back to court; the court says: Sam it's

still wong; go back and do it again.
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MR LONG Well, we --

JUSTI CE SCALI A: | can't believe that that's

what the lawis.

MR. LONG We think these situations of
the -- of the nultiple bites at the apple will be
rare. Trust law has had this rule for decades, and
that has not been a problem --

JUSTI CE BREYER Wl |, the SG says that
isn't trust law. The SG says that trust |aw -- when
you make a m stake and you send it back, that the

di strict judge has a choice here, which wuld nmake

sense. The district judge, if he thinks he's going to

get sonething out of the trust -- the adm nistrator,
listens to him

| mean, it sounds |ike common sense woul d
be: Listen to the admnistrator, but you don't have
to do it.

MR LONG Well, | --

JUSTI CE BREYER Because it's very
conplicated. He may understand it.

MR LONG [I'd -- 1'd have a two-part
answer, Justice Breyer --

JUSTI CE BREYER So, is she wong? You're
saying if | look at those cases, I'll find --

MR LONG Well, | think, first, it would
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be -- it would be quite unusual to say the standard of
reviewis up to the court, that it can be either --

JUSTICE BREYER It's not -- it's not a
standard of review It's -- he's trying to figure out
what the word "duplicative" neans, okay? And the --
and the admnistrator did his best. He says it neans
what it neant before, which is, |ike, 14 pages of
who- coul d-understand-it. Ckay.

MR LONG Well -- well, but --

JUSTI CE BREYER' And then it turns out that
that isn't what it nmeans, and the district judge says:
That's affirnmed. So now he says: G ve ne anot her
shot .

If it were ne, I1'd listen, but if | thought
this isn't really that great, | would try to figure
out sonething else. And then if | were a court of
appeals judge, 1'd say it's up to the district court.

MR. LONG But --

JUSTI CE BREYER: Now, luckily, the SG says
that is the | aw.

(Laughter.)

MR. LONG Well, but Professor Scott, who
was the reporter for both the second and the first
Rest at enent - -

JUSTI CE BREYER  Yes.
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MR. LONG -- and whose treatise correl ates
with the --

JUSTI CE BREYER: Says it isn't the |aw

MR. LONG The section nunbers correlate
exactly with the sections of the Restatenent for which
he was reporter. If you look in section 187 of his
treatise, which correlates wth section 187 of the
Rest at ement Second, the principle is that unless
there's been bad faith or sone other reason to expect
that the trustee will not exercise the discretion
fairly and honestly -- | nmean, there -- and there are
exanples, illustrations 11 and 12. If -- if the
amount is unreasonably | ow --

JUSTI CE BREYER  \What about just that? He
canme back, the admnistrator, | think, the second
time, with sonmething that very closely resenbled the
first tine.

MR LONG Well, | think it's --

JUSTI CE BREYER: And what about that for a
reason thinking he’s not in that good of faith?

Go ahead.

MR LONG | think it's quite different,
with -- with respect, Justice Breyer. The -- the
reconstructed account nethodol ogy really | ooked to the

performance of a hypothetical account, but the -- what
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we call the plan adm nistrator's interpretation, the
interpretation that canme up for the first tinme after
the Second GCircuit, overruling the district court,
said, you know, this plan provision that clearly tells
you how to do it is actually invalid --

JUSTICE ALITG Well, if there’s no --

MR. LONG -- because it wasn't properly
di scl osed.

JUSTICE ALITOG. If there's no bad faith,
t hen how many shots does the plan adm nistrator -- who
| don't think is naned Sam-- gets to --

(Laughter.)

JUSTICE ALITO -- to try to answer this
guestion?

MR LONG Well, we think the standard
is that if -- as long as there is discretion to be
exercised within the limts that would be set by the
court's opinion, absent a showi ng of bad faith or
ot her reason to think the discretion won't be
exerci sed honestly and fairly, it ought to be left to
the plan adm nistrator, because that's what the plan
provi des.

Now, | think --

JUSTICE G NSBURG M. Long, we're talking

in the abstract --
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MR LONG Yes.

JUSTICE G NSBURG. -- referring to Scott, but
-- that this case -- what | took away fromthe Second
Circuit's opinion was the flaw here was not that the
nmet hod was no good if you had adequate notice; the
flaw was the people affected were not told in what is
the | anguage of ERISA, in plain, sinple |anguage, what
their entitlenent was. And that's -- that's the
problem not that this nethod wasn't perfectly
satisfactory if you gave everybody notice. But the
Second Circuit said, you didn't give themnotice.
Either it said nothing or it was totally anbi guous.

MR. LONG Yes, and that's right at the
heart of the case, and you are quite correct. The
Second Circuit did say there was not adequate notice
of the reconstructed account nethodol ogy, but it's an
I nportant part of our subm ssion that the plan
admnistrator's interpretation on remand i s
significantly different.

This is the way these offsets are typically
done. There’s nothing hypothetical about it. You
take the lunp sumthat was actually paid to these plan
participants. You look to the annuity that could have
been purchased with that |lunp sum using the annuity

rates that are put out by the Federal governnent, by
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t he PBGC.

This is the typical way this offset is
performed. This is -- falls within the safe harbor,
the chief actuaries have filed an am cus brief saying
this is quite typical, so this --

JUSTICE G NSBURG But if -- if there were
i nformation, but the -- the ERI SA provision says that
you are supposed to give the sumary description of
the plan “in a manner cal cul ated to be understood by
the average plan participant.”

MR. LONG Yes, yes.

JUSTICE G NSBURG And all that the 1989
statenent said was the anount the enpl oyees received
may be reduced, if they previously left the conpany
and received a distribution at that tine.

MR. LONG Yes. And the -- and the Second
Crcuit did not decide this question of whether the

notice of the plan admnistrator's interpretation was

sufficient, and -- but we think there are very strong
argunents that it -- that it was.
| nmean, first of all, it did describe the

circunstances in which there could be an of fset, which
Is what the statute and the regul ation requires.
And, second, it is the lawin the Second

Crcuit, as elsewhere, that in a sumary pl an
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description -- which is just that, a summary -- you
need not describe in detail every offset and every
actuarial adjustnent. There are many such adjustnents
in ERI SA plans. They frequently apply to relatively
smal | nunbers of participants.

If it were a requirenent of the statute that
each of these be described in detail in a summary pl an
description, you would risk defeating the purpose of
the summary pl an description and invalidating many
ERI SA pl ans across the country.

So we would urge the Court, strongly, not to
accept this argunent that, oh, well, you know, if
the -- if the notice of the reconstructed account
met hodol ogy i s inadequate, then it nust also be the
case that the notice of this different -- | would say
“plain vanilla” kind of offset -- typical offset, nust
al so be inadequate. W don't think that is true --

JUSTICE SCALIA: Well, why -- this is
i nportant to nme, whether the plan adm nistrator was
interpreting the same | anguage when this case was
remanded back down. Oiginally, he was sinply
appl ying the nethodol ogy that had been specified in
1990, right?

MR. LONG Yes. Yes, Your Honor.

JUSTI CE SCALIA: And the court said that was
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no good because you didn't give these people notice of
it. But that -- he had been applying that test not
since 1990, but since 1980. |In other words, he had
taken that to be a reasonable interpretation of the
very summary | anguage in -- in the plan itself, right?

MR. LONG That is absolutely correct, and
at the tine that --

JUSTI CE SCALI A: So when it went back, why
didn't he stick with that and say: Yes, they didn't
have adequate notice of that, but that is still a
reasonabl e interpretation of the original plan, even
before we specified that.

MR LONG Wien it went back on remand from
the Second Circuit the first tine, the plan
adm ni strator adopted a -- a new interpretation.

JUSTI CE SCALI A:  Yes.

MR LONG That is what I'mcalling the
“plain vanilla” --

JUSTI CE SCALIA: | understand that. Wy did
he do that? Inasnmuch as the first interpretation was
not adopted in 1990, but it was adopted under the sane
| anguage that he is nowinterpreting in 1980, right?
He was applying it between 1980 and 1990. That's what
he thought he -- that's what he thought the plan neant

in all those years.
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MR LONG Well -- and there was a provision
in the plan that specifically told himto do the
offset in this way, and the Second G rcuit --

JUSTI CE SCALIA: After 1990.

MR LONG Well, no. It was also in the
pl an before 1990. It --

JUSTI CE SCALIA: Oh, | didn't understand. |
didn't understand it.

MR LONG Yes. A lot of this case started
because it got dropped out of the 1989 restatenent, by
accident, for a period of 3 nonths, and all of these
di re consequences are really flowng fromthat.

JUSTI CE SCALIA:  Well, your -- your brief
says: "The Plan Adm ni strator has consistently
appl i ed the reconstructed account nethodol ogy since
the early '80s."

MR. LONG Yes, that's correct.

JUSTI CE SCALIA: "Effective April '90"

-- "1990, the Plan | anguage requiring this nethodol ogy
provided as follows.” So | took that to nmean there
was no such | anguage before that?

MR. LONG There -- there was. Yes.

JUSTI CE SCALI A: There was plan | anguage
requiring it before 1990.

MR. LONG  Yes.
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JUSTI CE SCALI A: Ckay.

MR. LONG Yes, and that's another inportant
point in this conplicated case. | nean, the only
period in which this -- what we call the reconstructed
account net hodol ogy that gave specific instructions
about how to do it, so we say it was not at al
unreasonabl e for the plan adm nistrator to foll ow
those specific instructions.

It dropped out in this 1989 restatenent for
a very short period and then got put back in. And
that's -- the Second Circuit said, well, then you get
into problenms with anti-cutback and different types of
t hi ngs, but --

JUSTI CE G NSBURG  But where is it --
what -- what was in the sunmary plan description on
this point between 1980 and 1990, where is that?

MR. LONG There were a variety of summary
pl an descriptions, obviously, and | think, in general,
Justice G nsburg, they sinply had the statenent that
your benefit may be reduced, if you have received a
prior distribution.

JUSTICE G NSBURG Right. So there was no
description of this in the sunmary plan description?

MR. LONG That's -- that is correct, during

that period, although, again --
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JUSTICE GINSBURG So is it -- but what
period? Between 1980 and 1990 or the 3-nonth period -

MR LONG It was --

JUSTICE G NSBURG -- you're tal king about?

MR LONG | think it was really in about
1995. The descriptions got gradually nore detail ed,
as we go into the 1990s, but through the '80s and up
into the -- | think until about 1995 or so, there
woul d have been sinply a statenent that your benefit
may be reduced --

JUSTI CE SCALIA: kay. That's -- that's
what | thought, and |I thought you said no when |I asked
that question, that this detailed description of the
RAM di dn't come in until 1990.

MR LONG Oh -- well, I'msorry if |
m sunder st ood you, Justice Scalia. | was talKking
about the | anguage of the plan, and we are, after all
tal ki ng about benefits due under the terns of the
plan. And the plan did include this specific
reconstructed account nethodol ogy, except for the
3-nont h peri od.

Now, the summary plan description had a --

JUSTI CE SCALIA: Oh -- oh, | see.

MR LONG -- had a nuch -- a nuch briefer
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-- but, again --

JUSTI CE SCALI A2 | got you.

MR. LONG An additional point on this,
Justice Scalia, is -- | nean, this is a claimfor
benefits due under the terns of the plan, and, you
know, there -- there’'s actually a circuit split on
this. But if the claimis sonething like, well, a
summary plan description wasn't good enough; it didn't
contradict the plan, and it told me the circunstances
in which the benefits m ght be reduced, but it didn't
tell me how -- and, that's just not good enough.

Oten, you have to nmake sonme sort of show ng
of reliance and prejudice, so it's really --

JUSTI CE G NSBURG. But you seemto be

rearguing the -- | thought that the -- | thought that
you had surrendered on -- what is it called? Fromert
I. That -- that the Second G rcuit said: Wat you

had was no good, because it violated the notice
provision and it violated the anti-cutback provision.
So that's what they call a phantom --

MR. LONG Right.

JUSTI CE G NSBURG -- account. [It's out.

MR. LONG They call it phantom accounting
Ri ght .

JUSTICE G NSBURG It’s out. But you seem
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to now be telling us that was really a wong deci sion
on the Second Circuit's part, that there was -- that
it was perfectly good, that it was described in the
plan itself, although not in the sunmary pl an

descri ption.

MR. LONG Wwell -- well, no, and I -- |
nmean, what happened is for the plaintiffs in this
case, they were hired after the -- rehired after the
1989 restatenent went into effect, and so that's when
this -- when this provision that specifically
descri bed the reconstructed account nethodol ogy was
dropped out, and that's when all the trouble started.

The only reason | was nentioning the
reconstructed account nethodol ogy was trying to
address Justice Scalia's question, although I may have
confused it further to say that the plan, the terns of
the plan, did include this specific provision, so it
was not crazy for the plan admnistrator to be
foll ow ng that.

Now, it was struck down by the Second
Crcuit, invalidated, and the plan admnistrator is
not seeking to challenge that on remand; obvi ously,
they can't. But comng up wwth a --

JUSTI CE SCALIA: So you claim-- you claim

that what he is interpreting when it cones back to him

17

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official

is not the sane text that they invalidated --

MR. LONG Absolutely. [It's the remaining

JUSTI CE SCALIA: -- but rather it's the plan
wi thout this text.

MR. LONG Absolutely. [It's the remaining
plan ternms; there is a newinterpretive question here,
which is: How do we nmake sense of the renaining plan
terms, now that the Second Circuit -- unlike the plan
adm ni strator, unlike the district court -- has held
that this provision that specifically addresses this
is invalid and can't be used. And that is really a

new i nterpretive question that cane up in litigation.

JUSTICE BREYER It's -- it struck nme if --
it's hard. | don't necessarily followit at all, but
the -- you had this original plan where, basically,

you were trying to figure out how nmuch noney they took
away, and you conpared it with what it would have nmade
i f you had invested it in certain funds. So now we
have a new word, which is called "duplicative"; you
can't be duplicative, sonething |like that.

And then the Second Circuit says that new
word call ed “duplicative” for new plans doesn't really
pick up this old phantom systen at |east, it doesn't

gi ve notice.
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Now he sends it back, and the poor district
judge, since he thought that was perfectly sensible to
say it did pick that up, says: Wll, they told ne it
didn't, so I'll ask the adm nistrator what do you
think we do now? The adm nistrator says: | have a
great idea; the plain vanilla system The plain
vani |l a system happens to be very nmuch |ike the old
system except in follow ng your own funds, you re not
doing it; you re followng the -- the insurance
I ndustry's funds.

MR. LONG well, --

JUSTICE BREYER So, | nean, that’'s -- it's
what they' Il pay for an annuity.

MR LONG Justice --

JUSTI CE BREYER And that's called -- that's
called their funds. That's called what they think
they’ Il earn.

MR LONG Well, | nean, just a couple of
points in response, Justice --

JUSTI CE BREYER Ri ght.

MR LONG | nean, first of all, it's not
just the word "duplication" or "non-duplication.™
Section 9.6, which is on page 32a of the Joint
Appendi x, says that if there has been a prior

di stribution, the accrued benefit based on all the
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years of participation --

JUSTI CE BREYER Ri ght.

MR, LONG -- shall be offset by the accrued
benefit attributable to such distribution.

JUSTI CE BREYER  Yes. Correct, and the
question is: \Wat is attributable to? And they
struck down your phantom systemfor doing it, and then
the adm ni strator cones back with a new system which
new systemis going to take the judgnent of the
I nsurance conpani es about what was accrued.

MR. LONG Well, no, Your Honor, the
judgnment of the Pension Benefit Guaranty Corporation
was what --

JUSTI CE BREYER: All right, fine.

And then what he's thinking is that's
awfully simlar. W just substituted different people
here --

MR LONG Well, but -- but, I nean, it's
simlar in a sense that | think is clearly favorable
to the plan --

JUSTICE BREYER It's simlar in a sense,
and it's different in a sense.

MR LONG | nean, if | could -- thisis a
fl oor-offset plan, and the basic concept of the fl oor-

offset plan is to give a kind of an insurance policy,
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that if the defined contribution plan perforns poorly,
the defined benefit conponent of the plan wll
guarantee that you get a certain mninum benefit. And
so the way the thing works, if the defined
contribution bal ance is above the defined benefit,
then your defined contribution is your benefit. And
that's good. That nmeans you have exceeded the floor.

And what happened here is -- this whole
thing -- we are calculating the defined benefit, the
floor. That's what we are doing, and we are trying to
figure out what sort of offset do you take into
account because these people got |unp suns; in sone
cases quite, quite large. M. Frommert got al npst
$145, 000 10 or 20 years ago.

So if -- the notionis, if M. Fromert had
conti nued working for Xerox throughout his career,
this noney woul d have continued to grow, it would have
I ncreased his defined contribution benefit; and he
woul d have not needed to use his insurance policy.

JUSTI CE BREYER But the -- the nore you
hypot hetically grow it, the | ess chance they' |l get
the fl oor.

MR. LONG But -- and the key point --

JUSTI CE BREYER. And so they’d like it to

get the floor, and so they’'d like it to be --
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MR. LONG Well, but --

JUSTICE BREYER Is that right?

MR. LONG But the key point, if I -- yes.
But the key point is he had the use of this noney for
all these years.

JUSTI CE BREYER. That's true.

MR LONG And -- and it is a fundanental
principle of pensions, of ERISA that there is a tine
val ue of noney. And if you accept this interpretation
that the district court adopted, and then the court of
appeals said: Well, we will just give it deferentia
review, we won't even give it de novo review, it's --
it's, you know, one reasonable interpretation anong
many - -

JUSTI CE KENNEDY: Are you saying it's -- and
these categories don't often help us. |Is this a
question of law? A m xed question of |aw and fact?

MR. LONG Well, I think, in ternms of
whether this is a reasonable interpretation of the
terms of the plan, it is a question of law. And |
think it is unreasonable -- | nean, certainly, |ooking
at the plan | anguage, there is plan | anguage that does
speak to this, and then also, | nean, this --

JUSTI CE SCALI A: The court of appeals said

It’s just an application of equitable principles --
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MR. LONG Well, but --

JUSTI CE SCALIA: -- not an interpretation of
t he pl an.

MR LONG But it's a claimfor benefits due
under the terns of the plan.

JUSTI CE SCALI A:  Yes, yes.

MR. LONG You know, | read you the
| anguage. “Accrued benefit” is a defined termin the
pl an.

JUSTI CE KENNEDY: And that's the statutory
tern? "Benefits due under the terns of the plan" is a
statutory ternf

MR LONG Yes. Yes. So, that -- that's
what we’'re tal king about. The Solicitor Genera
agrees with us that if you re tal king about the terns
of the plan, even if you' re trying to fashion a renedy
for a violation of ERISA that is still a de novo
revi ew question, and there would be terrible problens
with uniformty of plan interpretation if you said,
oh, well, you know, it's just a discretionary kind of
review, let's let every district court interpret this
plan in its own fashion.

But -- but the notion of having --
essentially, what the district court's interpretation

does is to say we're going to have a zero interest
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rate, which is -- | nean, the chief actuary's brief
says they have never in their entire careers, none of
them have ever seen an ERI SA plan that does that.

JUSTICE BREYER:. Up until this tinme?

MR. LONG Well, until the district court
said it was a reasonable interpretation of this plan.
And, in fact --

JUSTICE ALITO If this is not a
di scretionary decision for the district court -- let's
assunme it's not a discretionary decision for the --
for the admnistrator. But if it's -- and if it's
al so not a discretionary decision for the district
court, if what the district court is required to do is
to say what the plan neans, what woul d you suggest
that the district court should have | ooked to, when
the -- the provision, the -- the plan |anguage that
the district court has to ook at is very bare bones?

MR, LONG Well, but you -- absolutely you
start with the | anguage, and we don't think it is
quite that bare bones. The section 9.6, which says
the offset is the accrued benefit attributable to the
prior distribution, and then section 1.1, which is the
definition of "accrued benefit," and that basically
says it is the normal retirenent benefit payable at

normal retirenent date at age 65 in an anount conputed
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I n accordance with section 4.3.

And then 4.3 says the nonthly benefit which
coul d be purchased with the nenber's transitiona
retirement account -- that's the defined contribution
account -- as calculated using -- using annuity rates
est abl i shed by the PBGC.

So it's not quite that bare-bones. But then
we woul d al so say -- you would ook to this notion
that the tine value of noney is an absolutely centra
concept to pensions, and the notion of people would
have use of noney for 10 years or 20 years at a
zero interest rate -- and indeed, it's -- it's even
wor se than that because, | nmean, ultimately this has
to be expressed in the formof an annuity.

JUSTICE ALITO Well, Respondents say that
this was a -- sure, it's a -- a benefit to themto
be -- to have this offset only by the anmount that they
recei ved and not take into account the tinme val ue of
noney, but this was an incentive that lured theminto
accepting enpl oynent again w th Xerox.

MR. LONG Well, with -- wth respect,
Justice Alito, that is absolutely ridiculous. | nmean,
no enpl oyer would do that to their current enpl oyees.
That woul d treat the current enployees |ike suckers.

And it certainly didn't happen here. There's no
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evi dence that that happened. | don't know of any case
i n which that has ever happened.

| mean, you can give people a bonus --

JUSTI CE G NSBURG  How does it -- how does
it hurt the current enpl oyees?

MR LONG Well, if you --

JUSTI CE G NSBURG  You say they -- they
don't get this --

MR. LONG If you said to the current
enpl oyees -- | nean, basically, M. Frommert, to take
himas an exanple, he's -- | nean, if soneone who is
otherwise simlarly situated to him had just kept
wor ki ng for Xerox, they would not have needed the
I nsurance policy, either. Their defined contribution
account woul d have been above the floor, and so they
woul d get their defined contribution account.

M. Fromrert had the use of all this noney
for all these years. W don't know what he invested
it in, but presumably it grew in the investnents. But
under the district court's interpretation, he --

JUSTI CE G NSBURG. So sone kind of equal
protection, that another worker will say: | didn't get
that boon that ny --

MR. LONG Exactly. They' d say |'ve been

wor ki ng - -
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JUSTI CE G NSBURG But there's no -- no --
not hing -- no deduction fromthe current workforce.
They' re getting what the plan said all along is the
right cal culation of benefits.

MR. LONG Yes. And -- and that's what the
plan adm nistrator's interpretation is trying to
achieve as closely as possible for the rehires. It's
trying to treat themthe sane.

If there are no further questions, 1'd like
to reserve --

JUSTI CE SCALIA: One -- well, | thought you
said what this affects is just the floor; it doesn't
affect the level of the -- of the defined
contri bution.

MR. LONG  Absolutely, Justice Scalia, the
defined contribution. Now, in this case, for M.
Frommert, for exanple, was this large |lunp sumthat he
got .

| nmean, another fact 1’'Il nention is that
Xer ox stopped nmaking additional contributions to this
defined contribution account in 1990, just when
M. Fromrert returned. That's -- that's where this $5
thing cones from Hi s benefit, his defined
contribution benefit, was that large |unp sum gi ven

many years before a normal retirenent date.
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I"d like to reserve the bal ance.

CHI EF JUSTI CE ROBERTS: Thank you, M. Long.

M. Stris.

ORAL ARGUMENT OF PETER K. STRI'S
ON BEHALF OF THE RESPONDENTS

MR. STRIS: Thank you, M. Chief Justice,
and may it please the Court:

After hearing M. Long, |I'd |ike to address
nmy remarks to two broad areas.

First, 1'd like to tal k about why the | ower
courts in this case were not required to defer the
| egal principle. And then in light of some of the
factual clainms he has made, which are belied by the
record and directly contradict the findings of the
| ower court in this case, 1'd like to explain why they
didn't defer.

Because sitting here, the irony to ne is the
core focus of his position is that courts have
epi sodi ¢ involvenent with these very conplicated
pl ans, and yet, as I’'ll get to in ny second point,
nost of his position is predicated on things that are
directly contrary to the court in this case that was
on the ground that |ooked at these issues.

He wants this Court, which has even | ess of

an -- a typical and constant involvenent with the
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pl an, to second-guess the |ower court, but --

JUSTICE ALITO But even if the -- even if
no deference was owed to the adm nistrator, could you
expl ain why the task for the district court was not
then sinply to interpret what the plan neans?

What puzzles ne about -- sonething that
puzzl es me about the -- the two decisions by the
Second Circuit are (a) why this is renedial; why isn't
it just a reinterpretation of the plan; (b) where
their -- what do equitable principles have to do wth
this; and why should it be a discretionary decision
for the district court? Wat does the plan nean?
That woul d be the issue. 1Isn't that the question, if
there’s no deference due to the adm nistrator?

MR STRIS: Yes. To ne, that's the nost
difficult question in this case. I'm-- I'"mglad we
are going straight toit. But then I'mgoing to go
back to deference just to make sure we don't | ose on
that point, where | think we are squarely right.

Now t o your question. Here's what happened:
Xerox made two argunents in the first round of
litigation. This is very inportant. Their first
argunment was that a later plan applied retroactively.
They didn't want to apply the '89 plan.

Their second argunent -- and this is -- here
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are the best places where you can find it: Page 42a
of the petition appendix -- that's the Second G rcuit;
page 75a and 85a of the petition appendix -- this is
where the district court said it. Their second
argunment was that section 9.6 of the 1989 plan
permtted an appreciated offset, sonething nore than
just a nomnal offset. This was rejected as arbitrary
and capri ci ous.

Now, the phantom account was rejected, but
so was the broad principle that there could be an
appreci ated of fset.

Now, here’s the answer to your question,
Justice Alito: It would have been totally appropriate
at that point in tinme for the Second Circuit to say
there’s going to be a nomnal offset. W would have
been done. W woul dn't be here anynore.

But Xerox essentially made a fairness
argunment. They said: Well, this is a scrivener's
error; we only left this out for 3 nonths -- which
isn't true, by the way. They left it out for 5 years.

But the court said: Well, if that's true
and if this is going to be windfall, nmaybe Xerox has
an equitable defense. This is an (a)(1)(B) claim
for -- under the terns of the plan, but they renanded

this to the | ower court out of consideration for
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Xerox, so that the | ower court could | ook at equitable
principles and say: WlIl, since the plan doesn't
forecl ose an appreciation, maybe under equity we
shoul d have sone appreciation.

And then what happened -- and this is the
irony -- is Xerox went back -- and this right out of
page 143a of the joint appendix -- they proposed an
of fset that effectively is an undisclosed $16 mllion
appreciation. Here's why this is inportant: Their
phant om account in the first round, it was an

undi scl osed $17 m | lion appreciation.

They didn't cone in and say -- they nade
equi tabl e argunents. If you |look at their briefs,
they said: W're -- we're not saying that this is

what the plan neans, but the plan has been
i nval i dated; we’'re going to nake equitable argunents
of things that m ght be consistent with the plan.

CHI EF JUSTI CE ROBERTS: Counsel, if | could
swtch to the deference point. Let's say you have an
adm ni strator who says | interpret this particular
provision to nean A, and he says but, if that's
rejected, there are these other provisions that should
be read to nean B. That goes up; the court -- the
rejects A

Does the adm ni strator get deference on his
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readi ng of the other provisions B?

MR. STRIS: The position | -- 1 would take:
| think if they did themat the sane tine -- it's a
difficult question -- | think they would, because I

think if you give themat the sanme tine and you admt
that there is an anbiguity, you' re giving the court
options. You are saying: Defer to ny judgnent; |
think this is right, but here's the alternative.

VWhat Xerox did here, and this is very
i nportant: They nmade the strategic choice in round
one of this litigation to say we think there is one
option, it's terrible for -- for Petitioners --

CH EF JUSTI CE ROBERTS: No, but | think it's
kind of odd to say to the admnistrator: Look, if you
want di scretion, you should nmake as many rulings as
you can possibly think of because then you Il get
di scretion as to each of them But if you only do
what’s efficient and say here's how !l read it, then
you don't get any discretion at all on the other
provi si ons.

MR STRIS: No, | -- I don't -- well, |
guess | would give two answers to that. The first is,
in the first instance, if you seriatimsaid here are
12 different interpretations of the plan in ranked

order, | don't think you would get deference. | think
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for efficiency's sake, |ike you say, we want
admnistrators to say: This is what we think the
interpretation of the planis. | agree with you.

But in a rare case like this one -- where
Xerox's main point is: W screwed up; we left out the
provision -- | think the appropriate thing for Xerox
to do would have said: W think we can rely on it and
take this interpretation, even though we left out the
provision; but if not, then this is how we interpret
the plan. |1'mnot saying you would -- they woul d
definitely get deference, but at |east there would be
an argunent that there’s a presunption of conpetence,
that there’' s efficiency.

Here, the standard trust law rule, which I'm
going to get to in a second, says: You staked your
ground, Xerox. You said that this is what you thought
the plan neant. W held that you were arbitrary and
capricious, not an -- not an honest -- not a snul
procedural m stake. You -- you picked sonething that
was unreasonabl e, and now you want a second bite at
t he appl e.

CHI EF JUSTI CE ROBERTS: So you're saying
it's not just that they abused their discretion;
they're discretion abusers? You can't trust them on

t he next provision?
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MR STRIS: No. Yes, | --
CHI EF JUSTI CE ROBERTS: W do that with the

district court. W get a district court, and we use

all of these pejorative terns -- “abuse of
di scretion,” “arbitrary and capricious,” “clear error”
-- and we send it back for themto do the sane -- you

know, they nake --

MR STRIS: Right.

CHI EF JUSTI CE ROBERTS: They're the
fact finder. Here, the plan admnnistrator is the
primary interpreter.

MR STRIS: And -- and this is the core
answer to your question: That is why the | aw, under
the common | aw of trusts, said that once there was a
finding by a court of abuse of discretion, it could
decide to defer.

| agree with Xerox. Odinarily, the courts
woul d defer. Under ERISA, ordinarily, if there’'s
factual issues, they send it back.

Here, the court said, under these specific
facts, under this abuse of discretion, for a host of
reasons, not the |east of which, Your Honor, is that
they are trying to take a fallback position on the
exact sane issue, which the court expressly found in

this case

34

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official

They exercised their discretion not to
defer. The rule -- in order for Xerox to get reversa
on the first question, they have to convince this
Court that what the rule should be is that, not
that -- not -- we don't have to convince you that
t here should be -- there shouldn't be deference in al
of these cases. They have to convince you that a
| ower court never has the option, unless there’'s a
finding of bad faith, to say, yeah, |I'mnot going
to defer. And that's not the | aw

This very Court, in 1888, in the Colton
case, which the governnent cites in their brief, and
we -- and we cite, there -- the trustee said: W're
not giving a benefit. The Court said: That's
arbitrary and capricious. This Court ordered the
| ower courts to set the benefit. They never nade a
finding of bad faith.

JUSTICE ALITGO Well, if this is a
di scretionary decision for the court that finds the
initial abuse of discretion by the adm nistrator, what
are the factors -- what are the relevant factors in
determ ni ng whether the adm nistrator should get a
second shot and which ones are present in this case?

MR STRIS: Okay. I'm-- I'mgoing to tel

you the factors that existed at trust |law and in ERI SA
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and that | think they are right. One very inportant
factor is: |Is it the exact sane question? And here
it was. It was the sane question. | disagree with
M. Long's characterization.

They took a position as an alternative on
t he nmeani ng of section 9.6 under this plan. Now, they
want to say, well, now, we're going to rely on

different provisions, in addition to the one we did

before, but, | mean -- Justice Scalia, to your
question earlier -- that would be |ike saying: Here's
a contract; | think that we -- | interpret this

provi sion | ooking at pages 1 and 2. You hold that |
acted in an arbitrary fashion. And |I say, okay, |
want to interpret it again; I'mgoing to ook at 1 and
2, but this tinme, I'"'mgoing to | ook at pages 7, 8, 9;
It's a new issue because | didn't consider those --
those points before. It's still the sane question, so
that's one factor.

JUSTI CE SCALIA: It's not the sane question.
When the court has held that 1 and 2 was, in effect,
not in the contract because you didn't give enough
notice of it. So now you have a contract w thout 1
and 2 init.

MR STRIS: Ch, | -- 1| --

JUSTICE SCALIA: So it's a different
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guestion. \What does this contract nean without 1 and

2? Now, you may have a different point, if -- if you
say that what -- and it seens to ne you did say this,
that the court of appeal -- the court of appeals, not

only decided that there was no notice and, therefore,
this provision wasn't any good, but you claimthat the
court of appeals also said that you cannot account for
the tine val ue of noney.

MR STRIS: Yes, |I -- 1 wuldn’t exactly say
t hat .

JUSTI CE SCALIA: That -- now, that would be
atotally different case.

MR STRIS: Yes. Wat the court of

appeal --

JUSTICE SCALIA: But | didn't read it that
way .

MR, STRIS: No. Wat the court of appeals
said -- now, actually, there’s three things 1'd |like

to respond to, and I want to get back to the factors.
The court of appeals said the SPDs did not disclose an
appreci ati on.

The -- the court of appeals said that the
rel evant provision in this plan, the only one that
woul d have applied tinme value of noney was m ssing,

but | argue that the consequence of these things is
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that you can’t have a tine value of noney. So |I am
going to get to that in a second.

JUSTICE SCALIA: That's a little different.

MR STRIS: Now, to the |ast point you nade
about it's a different issue. | think we're saying
the sane thing. This is semantic. Yes, Xerox is
right, that the task was slightly different. The
first time, they interpreted what the offset should be
under the '89 plan, |ooking at a few things, and this
time, they said, oh, we were arbitrary, so, now, we
would |i ke to resolve the sane | egal question, |ooking
at a few nore things

So, in one sense --

JUSTI CE BREYER. Wy -- why -- as |
understand it -- which bigif -- you and | are both
wor ki ng at Xerox, and in year 1 -- and we each have
500, 000 in our contribution account, and you | eave,
and you take the 500,000. | stay, and | don't. kay?

Now, my 500, 000 over the next 10 years is
going to grow sonewhat -- as long as it wasn't 2007.
But it --

(Laughter.)

MR STRIS: O -- or you may spend it.

JUSTI CE BREYER Ckay. | mght spend it,
but if | leave it there, it would grow, okay. But
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sonme -- sone people leave it there, they grow.

MR. STRIS: During ny tine, it --

JUSTI CE BREYER: So, when figuring the
floor, what Xerox does is |ook to see how nuch it
grew. They |ook at the whole thing, now, 10 years
| ater, and they say, you’'re up above the fl oor,
good- bye, we will give you this, not the floor, okay.

Now, you are in the sanme position, and you
happen to cone back to Xerox, and all they want to do
is say, you know, we’'d like to assune yours grew, too,
| nean, not -- alittle, anyway, and the first thing
they wanted to do is to say it should have grown the
sane way we treat our own guys, as it having grown.

And the court of appeals says that's wong
because you |l eft the words out, but send it back to
see it's fair. So then the expert cones in, and the
expert says, well, they didn't want to give us that
way to growit; hereis how-- we will assune it grew
i ke an i nsurance conpany, the nost incredibly
conservative people in the world, how -- how t hey
woul d have treated it as growing, if you bought an
annuity right then, and that just gives us even a
| ower nunber.

And -- and they want to say, why didn't you

at least listen to that, instead of comng to the fact
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which is very, very unusual, it didn't grow at all, in
whi ch case, you are eligible for the floor.

MR STRIS: Okay.

JUSTICE BREYER So | think that's why they
think it's either an abuse of discretion or you should
have listened nore to the -- to the expert -- should
have done sonet hing el se.

MR STRIS: | -- | understand that entirely.
I’d like to say a fewthings. Al of these points
woul d be very inportant if we were designing a plan in
the first place. |'mnot suggesting that the result
in this case is what parties would bargain to in the
first instance, if they had all the information. [|I'm
not going to defend that.

The question here is Xerox left a provision
out of the plan, and now we have a problem \at are

we going to do? That's how we get to equity.

In fact, | think it would have been
appropriate -- if | were litigating the case at that
point, | would have argued you can't have an equitable

def ense, you need to enforce the nom nal offset, but
that ship has sail ed.

So we go back on remand, and to -- to
M. Long's point about howit's standard to have an

actuarial offset -- take isclosure away for a
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mnute. It's not standard to apply the -- the tine
val ue of noney to the entire defined contribution
bal ance. | will not accept that characterization.

Under the principle of duplication, we
presented an alternative that used the tinme val ue of
noney offset, but it applied it to the rel evant
principle. Xerox didn't like that, so they -- they
advocated sonething else. Here's why it's relevant to
your question --

CH EF JUSTICE ROBERTS: I'msorry. Wat's
the relevant principle? 1Isn't it what the [unp sum
was that he took out?

MR STRIS: | don't think so. This is a
defined benefits plan, and -- you know, from a
regul atory standpoint, as this case cones to this
Court, it is a defined benefits plan. Section 9.6 of
the plan tal ks about non-duplication.

Wth no other information, if -- if you
force ne to say, well, let's make an argunent, what
are we going to think about non-duplication, we're
trying to say that we’re not going to give you noney
under this floor -- as you put it, Justice Breyer --
of the defined benefits plan, if it duplicates your
prior defined benefit paynent.

VWhat ny clients got was froman entirely
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separate plan, and it was a defined contribution plan.
They're integrated --

CHI EF JUSTI CE ROBERTS: Well, they chose to
take it out of that plan, right?

MR STRIS: | actually think that’s not
true. It's not clear fromthe record, but ny
understanding is that nost of ny clients didn't --
didn't have that option.

Now, I'd like to get back, just for a
second, Justice Alito, to your question, because it
goes to the core of deference. Another very inportant
factor is, are there fact questions?

And this is inportant because you're
t hi nki ng about broad principle. This conmes up in
ERISA all the tinme. | see this all the tine. Even
after an abuse of discretion, courts regularly say, we
are going to send this back, because they’ re not going
to be in the business of holding evidentiary hearings
and | ooking at conplicated fact questions.

So that's a factor that -- where you m ght
say, you know what? They abused their discretion, but
I"msending it back. Not only was that not an issue
here, the lower courts explicitly held that they
wai ved this, they didn't want it sent back.

Anot her inportant factor is whether or not
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it'’s a regulatory infraction --

JUSTI CE SCALI A: Excuse ne. Are you talking
about the court of appeals sending it back to the
district court, or are you talking about the district
court sending it back to the adm nistrator?

MR. STRIS: |'msaying that, when the court
of appeals sent it back to the district court, the
di strict court never even considered sending it to the
adm ni strator because there would be no reason to do
that. They didn't ask for it. This isn't one of those
cases, where there’'s -- it's a nedical case, where you
need new evidentiary hearings on whether soneone's
sick. This goes to Justice Alito's question of in
whi ch cases, after an abuse of discretion, are courts

likely to defer? That's a factor where they are.

Let ne give you another one. If you have a
m nor procedural infraction -- and this case is
anything but -- the disclosures were wong for 5

years, and contrary to M. Long's claim this wasn't
m ssing fromthe plan for 3 nonths. This was m ssing
fromthe plan for --

CH EF JUSTI CE ROBERTS: Wll, since that’s a
fairly stark di sagreenent anong counsel on a factua
matter, where in the record do you see 5 years?

MR. STRI'S: Pages -- pages 29a and 30a of
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the petition appendi x. You have to read it very
carefully, and I know this stuff is boring, and |
apol ogi ze, but this is the first tine that the offset
was reinserted.

It was in 1993, in section 1.45(f), that
Xerox finally put the offset back. Here's the
confusion. They keep referring to this 1990
amendnment. The 1990 anendnent, which is invalid, it
didn't put an offset back. It just put in the words
"phantom account.” It was -- it -- it created a
phantom entitl enent.

CH EF JUSTICE ROBERTS: It put in the words
"phant om account " ?

MR. STRIS: It put in the words "phant om
account," but the words "phantom account” were already
inthe '89 restatenent. If you look in -- at section
1.35, and it's in the joint appendix. It's page 19a
of the joint appendix.

This is the definition of “retirenent
account.” This is the account that actually applies
to nmy clients. There's a phantom account here. There
has al ways been the phantom account in the plan. They
renoved the offset. So this -- the relevant thing is
the offset, and it's been gone for 5 years.

Now, to get back to this deference question
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which I -- | think is inportant because these factors
matter. Let's take the Second Circuit. The Second
Circuit regularly defers after an abuse of discretion.
The U.S. points this out -- where do they point it

out -- page 23 of their brief. The MIller v. United
Wl fare Fund case out of the Second Circuit does

preci sely what Xerox says the Second Circuit
overruled. So, ungquestionably, the Second Circuit
realized that it could defer, but it chose not to

her e.

This wasn't a small procedural infraction.
This wasn't you have to decide in 30 days, and Xer ox
took 33 days to decide. This was Xerox sendi ng
personal benefit statenents to people for 5 years that
said you're going to get $2,000, you are going to get
$3,000. The -- the sunmary plan description in this
case, it's on page 47a. It says the anount you
receive may al so be reduced if you have previously
| eft the conpany and received a distribution at that
tinme.

M. Long gets up here -- and | understand
what he's saying -- he says, we have to disclose
everything in a summary plan description? How s it
going to be a sunmary? No, we suggest that you have

to say there is going to be sone appreciation. You
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have to do sonething to suggest to average plan
participants that there’s going to be a 20 percent
interest rate, an 8.5 percent interest rate, that it’'s
going to apply to your entire distribution.

And that's what the [ower court decided

here. They were there; they saw the facts; they found

that there was an abuse of discretion. And -- and
they said: You know what -- in this rare case -- and
it israre in the Second Circuit -- they said in this

rare case, because of this particul ar abuse of
di scretion that involves the sanme issue, that involves
statutory disclosure violations, that involved Xerox
trying to pay people $5.31 a nonth when they told them
t hey were paying them $2,300 a nonth, we’re not going
to defer. And they went the extra mle.

JUSTI CE SCALI A: W can handl e those
facts --

JUSTI CE KENNEDY: They have not had --

JUSTI CE SCALI A: W can handl e those facts
just as easily as the district court.

MR STRIS: O course.

JUSTI CE SCALIA: W -- we don't have to | ook
at the witness's deneanor.

MR STRIS: That's true. | wouldn’t wsh it

upon you.
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JUSTI CE SCALIA: | nean, just because a
deci si on has sonme factual basis -- every decision has
sone factual basis. That doesn't nean that -- that an

appel l ate court, including this one, can't decide the
guesti ons.

MR. STRIS: | agree with you. It wouldn't
-- | wasn't suggesting the contrary.

JUSTI CE SCALI A: Wy do you keep stressing
that -- you know, the district court was there and saw
these facts? That's fine --

MR STRIS: Oh -- ohh -- here's why |
think it's -- | was unclear. Here's why | think that
is inportant. The law at trust |law was that there is
a bright-line rule. The bright-line rule was, once
there is an abuse of discretion, the court gets to
decide will you continue to defer. Xerox isn't com ng
before you and saying that the court of appeals here
abused its discretion in choosing not to defer.

They’ re advocating a bright-line rule that says a
court nmust defer unless there is a finding of bad
faith. And so ny point --

CHI EF JUSTI CE ROBERTS: But defer doesn't
mean uphold in every circunstance, does it?

MR. STRIS: No. Defer neans if it was --

CHI EF JUSTI CE ROBERTS: kay, well, then
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don't think it's proper to say they can choose not to
defer. They can defer and -- and choose to find it's
still an abuse of discretion.

MR STRIS: Onh, that's true, Your Honor, but
that's flatly not happened at trust law. |If you | ook
at the cases that the governnent cites on -- in their
brief, it's pages 17 and 18. They cite a host of
cases.

If you look at the Colton case, if you | ook
at the quote directly fromthe | eadi ng Bogert
treatise, there are nmany cases like this one where the
court said: W’re not going to give you a second
chance. W're -- not just that we are going to listen
to you and not -- and not give you deference -- we're
going to listen to you and di sagree; we are not going
to listen to you

And that's the rule that we and the
governnment are advocating. It was the |law at trust
| aw and out of Fidelity to denn and Firestone.

CH EF JUSTI CE ROBERTS: Just so |
understand, there are two different views. One is we
are going to listen to you, and we may not agree wth
you. And the other is we're not even going to listen
to you. And you are arguing for the second rule. You

think the proper way to approach this is saying we
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don't care, plan admnistrator, what you think.

MR. STRIS: My | answer that?

CHI EF JUSTI CE ROBERTS: Well, sure.

(Laughter.)

MR STRIS: Ckay. | didn't want to be
pr esunpt uous.

| would characterize it slightly
differently. | would say that under the first rule,
you listen and if you think it's reasonable, you maybe
consider as a factor where the |ine of reasonabl eness
I's, but you reject it.

CHI EF JUSTI CE ROBERTS: Right.

MR. STRIS: |’msaying that was not the |aw,
that has never been the law. The lawis, once there
has been an abuse of discretion, the court has the
right to say we're going to decide for ourselves, we
are going to decide what’'s reasonable, and if you
characterize that as not |listening to you --

CH EF JUSTI CE ROBERTS: They don't even need
to accept a brief fromthe plan adm ni strator --

MR STRIS: | don't think it would ever
happen, but that's how it worked at trust |aw. They
woul dn"t have to. But | think courts are nore
reasonabl e than that.

Thank you, Your Honor.
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CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Roberts.

ORAL ARGUMENT OF MATTHEW D. ROBERTS,

FOR THE UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG RESPONDENTS

MR. ROBERTS: M. Chief Justice, and may it
pl ease the Court:

When a plan adm ni strator has abused its
di scretion in construing plan terns, courts are not
required to defer to the plan adm nistrator's fall back
interpretation of the sanme terns. That rule follows
fromtrust law, and a contrary rule would undermnm ne
ERI SA's protections for plan participants. It would
reduce incentives for admnistrators to interpret
pl ans reasonably; it would di scourage participants
from chal | engi ng unreasonabl e benefit denials; and it
woul d make enpl oyers less likely to draft clear plans.

JUSTI CE SCALIA: What if | don't think it's
the sane terns?

MR. ROBERTS: If you don't think it's the
sane terns, that would present a -- a different
question about whet her deference was required. But
still deference would have been i nappropriate here,
because the fallback interpretation by the plan

adm ni strator presented the sane notice probl ens that
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the original phantom account interpretation had

provi ded, because the sunmary plan description didn't
provi de notice that there woul d be an appreciated

of f set.

But the rule that the court of appeals
adopted was that deference was not required when it
was the sanme terns, and the court of appeals found
that. | don't think this Court needs to -- in
resolving that, to decide whether it was the sane
terms here. W think it -- it was, because the -- the
Petitioners made two argunent in defending their
initial benefits determnation. One was we can apply
the post-1998 terns, and the other one was, even
appl yi ng the 1989 plan, that authorizes use of the
phant om account, because of the non-duplication of
benefits provision. And now they have conme back on
remand and they’'re saying well, no, we’'re now readi ng
the non-duplication of benefits provision differently.
And that's the -- that’s the sane plan terns.

CH EF JUSTI CE ROBERTS: What about the
hypot heti cal | asked your friend? You know, this is
how we read the provision, reading A and we
recogni ze there’s sone anbiguity there, and if a
court disagrees with it, our -- our second reading is

-- is B.
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MR. ROBERTS: No. W --

CHI EF JUSTI CE ROBERTS: No deference on B?

MR. ROBERTS: We think there would be no
difference on Bif it was just a second reading of the
sane -- of the sane term Under that logic --

CHI EF JUSTI CE ROBERTS: Does that nake
sense? | nean, don't you want the adm nistrators to
give you their best -- best understandi ng?

MR. ROBERTS: You want the admnistrators to
give their nost reasonable interpretation, but under
the logic of letting thembe able to put the first
interpretation there, they could just put a list of 10
interpretations --

CH EF JUSTI CE ROBERTS:. Yes, they can --

MR. ROBERTS: -- starting with the one
that’ s nost favorable.

CH EF JUSTI CE ROBERTS: They can -- they can
take it to the extrene. But if it |ooks |ike a good
faith effort, to say -- you know, it's tough to
interpret and adm ni ster these plans, and they say,
this is what we think it nmeans, but we’re hunman; maybe
we nmade a mstake. And this is --

MR, ROBERTS: Then a court m ght choose to
defer if it thought there was no reason to think

that there was -- that there was a reason to suspect
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that they're just trying --
JUSTI CE KENNEDY: You're being careful not to
not to say "bad faith." There was no bad faith here?
MR. ROBERTS: No, they wouldn't have to find
bad faith.
JUSTI CE KENNEDY: |'mlooking for -- I'm
still not sure of the standard.

MR. ROBERTS: The standard woul d be --

JUSTI CE KENNEDY: |'mthe district judge,
and | want to defer in -- in case A and not in case B
VWhat -- what's the difference?

MR. ROBERTS: Odinarily, if we are talking
about they have put forward an interpretation, now
they want to put forward a fallback interpretation,
generally, if -- generally, if they have -- haven't
put that forward before, we think that deference
woul dn't be appropriate, because they had the
opportunity to address the issue, and the
unr easonabl eness of the initial interpretation
suggests that they may not act reasonably on renand.
And - -

CH EF JUSTI CE ROBERTS: So one strike and
you're out?

MR. ROBERTS: No. According --

CH EF JUSTI CE ROBERTS: | nean, that's
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assunming, it seens to ne -- it nakes sense if there’'s
bad faith.

MR. ROBERTS: According --

CHI EF JUSTI CE ROBERTS: | nmean, you nake
fall back argunents. You' re here and say this is how
we read this, but if you don't agree with it, this is
how we read it.

MR. ROBERTS: That's right, and -- but there
are -- there are concerns here about underm ning
ERI SA's protections for plan participants that --

JUSTICE G NSBURG M. Roberts, | thought
you said in this -- inthis case -- and we're only
dealing with this case -- there was the sane basic
problem the same flaw in the second interpretation.
And you said in both cases, they wouldn't satisfy
ERI SA's notice requirenent.

MR. ROBERTS: That's right. Because ERI SA
requires the summary plan description to identify any
circunstances that will result in an offset, to
describe the offset in a manner calcul ated to be
under st ood by the average plan participant, and not to
m nimze the significance of the offset.

JUSTICE ALITO Then | don't understand what
the purpose of the remand fromthe Second Crcuit to

the district court, after the Second Circuit's first
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deci si on, was.

In other words, you're saying that they --
they found that anything other than an offset for the
anmount of noney that was actually received by the
beneficiary upon | eaving Xerox would be -- would
violate the notice requirenents.

MR, ROBERTS: Well, | don't --

JUSTICE ALITO So that interprets the plan.
There’s nothing left to do, then.

MR. ROBERTS: | don't know that the -- that
the court of appeals actually found that the first
time around. Qur point is that that was the
consequence of the |ack of notice that was in -- in
the summary pl an descri ption.

JUSTICE ALITG | understand you to be
saying that the concept of any appreciation of that
anount based on the tine value of noney is invalid,
because there wasn't proper notice for that. So
there’s nothing left to do on remand, it seens to ne.

I don't understand what the purpose of the
remand was.

MR. ROBERTS: Well, | -- we -- we think in
nost cases, it would have been an abuse of discretion
for the district court in light of the |ack of notice

in the sunmary plan description to apply an
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appreci ated offset. But the district court also did
consi der the reasonabl e expectations of the plan --

pl an participants, and there m ght have been other
countervailing considerations that could have been
advanced by the -- the plan adm nistrator, perhaps,
about the financial solvency of the plan or sonme other
matters, but -- but those weren't presented here.

The point is that, once the court -- when
the court remanded, the first task for the district
court on remand was to | ook at the plan terns because
this was a benefit action, determ ne whether those
plan terns addressed how to cal cul ate the offset, but
here, the court couldn't rely on the plan ternms,
really, for two reasons.

First, as the district court said, the plan
said virtually nothing about how to do it; and,
second, the point that | was nmaeking before, ERI SA
prohi bited the court from adopting an interpretation
that provided for nore than the -- an offset greater
than the face val ue.

JUSTI CE SCALIA: So, in principle, if -- if
we accept your argunent, if other retirees who are
| ater rehired bring a lawsuit in another court, you
m ght have a different result because it would be up

to the -- up to that court to decide what was -- what
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was a proper result, right?

MR. ROBERTS: In the --

JUSTI CE SCALIA: That's the consequence of
not deferring to the plan admnistrator. You have --

MR. ROBERTS: If the plan -- if the plan
terms -- in an ordinary case, if there was an abuse of
di scretion in interpreting the plan terns, the plan
terms would still address the issue. There wouldn't
be an additional violation of ERISA" s notice
requirenent.

This is a unique case, in the sense that,
here, you’ve got not just an arbitrary -- an
unreasonabl e interpretation of the plan terns, but
you' ve al so got the problemof the |ack of notice in
the summary pl an description, and you've al so got the
problemthat the plan terns are really silent on this
I ssue.

They just don't say anything about how to
cal cul ate the offset.

JUSTICE BREYER It's a pretty big w ndf al
for people. You re working at Xerox, and your plan is
about approaching the mnimumlevel -- let's quit and
then go invest it, and then cone back 3 days before
you' re bound to retire, and then you' re goi ng get

what ever the plan grew, and you' |l also get your
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m ni mum

MR. ROBERTS: | don't think it's a windfall,
Your Honor, because it depends on what the enpl oyees
were prom sed when they were deci ding whether to cone
back.

JUSTI CE BREYER Wl |, why woul d anyone
prom se themthat kind of a deal ?

MR. ROBERTS: Well -- first of all, when
you’ ve got a defined benefit plan and defi ned
contribution plan, there’s no requirenment in ERI SA
and enpl oyers frequently -- or at |east, sonetines,
woul d not offset the defined contribution benefits
fromthe defined benefit plan, and even in a floor-
of fset arrangenent, where they woul d, an enpl oyer
could provide less than the full anount --

JUSTI CE BREYER  \What about -- a bit nore
serious question -- | nmean, that is a serious
guestion, but the nore general question, what about
sonething that is anal ogous to Skidnore deference?

MR. ROBERTS: Oh, Cod.

JUSTI CE BREYER: So you say --

(Laughter.)

JUSTI CE BREYER: You say -- you take the --
the district judge here can take -- takes the

adm nistrator's opinion for what it's worth.
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MR. ROBERTS: Well --

JUSTI CE BREYER He has to listen to it.

JUSTI CE SCALIA: Can we go back to the urns?

(Laughter.)

MR. ROBERTS: Well, that's essentially --
that's essentially the -- the principle that we're --
that we're tal ki ng about --

JUSTI CE BREYER: That is essentially the
principle, | thought.

MR, ROBERTS: The court's not required to
apply its use of discretion and --

JUSTI CE BREYER: But he does have to read
it. He has to read it --

MR. ROBERTS: -- review again.

JUSTI CE BREYER Read it, and take it for
what it's worth.

CHI EF JUSTI CE ROBERTS: So if --

MR. ROBERTS: Well, it's -- | think any
responsi ble district court would -- would do that.

JUSTI CE BREYER:  You don't think they
woul d -- you think they would do that?

MR. ROBERTS: They woul d do that.

JUSTI CE BREYER: Yes. (kay.

MR. ROBERTS: O course.

CHI EF JUSTI CE ROBERTS: So you disagree with
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M. Stris. Do you think the district court should
listen to what the plan adm ni strator has to say?

MR. ROBERTS: Well, | think that, in trust
| aw, that -- under the principles of trust |aw, that
M. Stris is correct, that the district court has
the -- the -- the court would have discretion to
formul ate the remedy and could direct the trustee --

JUSTICE GNSBURG Is it -- is it --

M. Roberts, is it a renmedy? So that’s -- one thing
IS you can view this as the district court as
substitute interpreter of the plan, or another way you
can look at it is to say, the -- the benefit

determ nati on was wong, we reject it, the court
rejects it. So, now, there is a renmedy for that
wrongful determnation. So is this, what’s going on
in the district court, an interpretation of the plan
or a renmedy for a wongful determ nation?

MR. ROBERTS: In a benefits action, the
first question is to interpret the plan, but what you
have here is a plan that is silent and a plan that --
where interpreting the plan to provide for a certain
kind of offset, there is inadequate notice in the
summary plan description, so there’'s a violation of
ERI SA.

So, in this circunstance, not ordinarily,
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whenever there’s a msinterpretation of the plan, but
In the circunstances here, it is a renedial decision
because the court has to fill the gap in the plan
that’s the result of the silence of the plan.

JUSTI CE SCALIA: Well, we interpret gaps in
-- i n docunents all the tine. That's part of
interpreting a docunent, figuring out what it provides
for in alot of situations that it does not explicitly
cover. | don't know why that isn't interpreting the
pl an.

MR. ROBERTS: Wien -- the analogy here is
to the trust |law situation, where trusts -- where --
where courts nodify the terns of a trust because the
terns are illegal or there’'s a change of
ci rcunstances, like the cy pres doctrine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
Thank you.

M. Long, you have 4 m nutes remaining.

REBUTTAL ARGUMENT OF ROBERT A. LONG JR
ON BEHALF OF THE PETI Tl ONERS

MR. LONG The remaining plan terns are not
silent. Section 9.6 says that the offset should be
the accrued benefit attributable to the prior |unp-sum
distribution, and that's an annuity payabl e at age 65.

So there is plan | anguage.
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It's -- it is not conpletely unanbi guous,
but the plan is certainly not silent, and the
Solicitor CGeneral, inits brief on the nerits to this
Court did -- retracted that suggestion that the plan
was silent.

On this question of the 1990 anendnent and
when the -- the reconstructed account nethodol ogy that
the Second Circuit said was invalid got put back in,
pages 66a and 67a of the appendix to the petition
shows that that got put back in, in 1990, and not
| at er.

On trust law and what trust |aw shows,
obviously, the Court will have to sort it out, but we
stand with Professor Scott, with his treatise, which
Is key, to the Restatenent Second, which was in effect
when ERI SA was adopted. Section 187 of his treatise,
which correlates with section 187 of the Restatenent
Second, we think supports our approach that, unless
there is bad faith or the trustee is acting outside
t he bounds of discretion -- and the court wll get the
trustee within the bounds of discretion, but unless
there is sone reason to think the trustee can't fairly
and honestly exercise the discretion, the terns of the
trust assign that responsibility to the trustee, and,

therefore, the trustee should exerci se that
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di scretion.

And then, finally, on this question of
notice and whether there was adequate notice, not of
the reconstructed account nethodol ogy, but of the
plain vanilla annuity, the ordinary way this is done,
we woul d urge the Court not to accept these
representations that, oh, it's just the sane question;
if the notice for one is inadequate, the notice for
the other nust al so be inadequate.

| mean, there’'s actually Second Circuit |aw,
the McCarthy agai nst Dun & Bradstreet case, that holds
that a summary pl an descripti on does not have to
conpl etely explain how you do every offset and
actuarial adjustnent. There are so many of them
Many of them apply just to relatively small groups of
people, including this one that we’'re tal king about.

There are 14,000 --

JUSTI CE SCALI A: But the court of appeals
held that this one was i nadequate because it did not
say that you were going to take into account the tine
val ue of noney. |If that's the reason it held that
this one was bad, the sane reason would apply to the
plain vanill a.

MR. LONG Well, if the court had actually

held that -- | nean, | would urge you not to read the
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court's opinion that way. | nean, | think, if it held
that, I think that would be a m stake because there --
there are -- you know, it's just so typical that you
have actuarial adjustnments in pensions and in -- and

i n general.

| nean, people don't expect to take out a
nortgage on a house for 20 years and pay no interest
or buy a bond fromthe Treasury for 20 years and
receive no interest. So | think, if it's going to be
the ordinary, plain vanilla way this is done, the PBGC
way, the safe harbor way, it nmay be sufficient -- nay
very well be sufficient to sinply --

JUSTICE G NSBURG M. Long, would you --
woul d you expl ain your position on the picture we were
gi ven of these people who were rehired and -- and they
get, periodically, a statenent that says, you are
going to get 2,000-sone-odd dollars; and then, 5 years
| ater, they get a statenent that says, no, it's only
$5.18, or sonething like that.

MR. LONG Right, and -- and those
statenents, which are non-plan docunents, said
there -- there may be an adjustnent or there will be
an adjustnment for prior distributions. And in a case
like M. Fromert’s, that's the $5 case, the reason

it's $5 i s because his entire defined contribution
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benefit virtually cane fromthat |arge |unp sum

JUSTI CE G NSBURG. And not even about why --
why it was $5. It's why did he get notices that gave
hi mthe perception he was going to get over 2,000 when
it was so nuch | ess?

MR. LONG Well, because those -- those
particul ar forms, which again are not plan docunents
and he really should show individual reliance and
prejudice, didn't do the calculation. He got another
docunent that did do the cal culation, and that's when
this started.

Thank you, Your Honor.

CH EF JUSTI CE ROBERTS:. Thank you, counsel.
Counsel .

The case is subm tted.

(Wher eupon, at 12:18 p.m, the case in the

above-entitled matter was submtted.)
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