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PROCEEDI NGS
(11: 01 a.m)

CH EF JUSTI CE ROBERTS: W w || hear
argunent next in Case 08-7621, Sullivan v. Florida.

M. Stevenson.

ORAL ARGUMENT OF BRYAN STEVENSON

ON BEHALF OF THE PETI TI ONER

MR, STEVENSON: M. Chief Justice, and nay
it please the Court:

Joe Sullivan was 13 years of age when he was
arrested wwth two ol der boys, one 15 and one 17, charged
Wi th sexual assault, ultimately convicted, and sentenced
to life wthout parole.

Joe is one of only two children this age who
have ever been sentenced to life without parole for a
non- hom ci de, and no child has received this sentence
for non-homcide in the |last 18 years.

JUSTICE G NSBURG M. Stevenson, there’'s a
serious question before we get to the particulars of
this case. Justice Kennedy suggested it in the | ast
argunment. This -- the tinme ran out for postconviction
relief in 1993, and this petition is brought in 2007.
There’'s a 2-year statute of limtations. Florida
said there’s a procedural bar; we don't get to the

merits of this case.
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MR. STEVENSON. Yes, there are two
responses. | nean, first of all, with regard to
chal I enges to sentences, Florida | aw, under Rule 3.850,
makes it very clear that a challenge to a sentence can
be brought at any tinme. Wat the trial court --

JUSTI CE G NSBURG They said there's a
questi on whether that nmeans an illegal sentence, |ike
the judge gave nore than the maxi mum puni shnent. Do you
have any indication in Florida | aw that correcting a
sentence any tinme overtakes the |imtation on
post conviction relief?

MR. STEVENSON:. Yes, we cite in our brief
Summers v. State, which is an exanpl e of soneone
chal l enging their sentence after this Court's decision
in Apprendi long after the tinme would have run.

JUSTI CE SOTOVAYOR: Except the court there
applied 39(a) and said: Yes, it's a change in |aw, but
It hasn't been nmade retroactive.

MR. STEVENSON: That -- that's correct. But
the propriety of that determnation is exactly what can
be -- is engaged in by the State courts, and that’s
what we sinply sought here.

JUSTI CE SOTOVAYOR: But isn't that what the
court said here? It said, first of all, Roper doesn't

command the results you are seeking; and, second, it
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didn't nake its application retroactive. So wasn't it
really consistent with 39(a), the Florida court?

MR, STEVENSON: No, Justice Sotonmayor. The
only thing the judge said here was that | don't
thi nk the reasoning of Roper can be applied to soneone
serving life in prison wthout parole.

JUSTI CE SOTOVAYOR: No, that's an unfair
characterization. What the judge said was Roper didn't
say that it applied to life without parole. That's a
very -- vastly different thing than saying that the
reasoni ng shouldn't be applied. It said that we are not
choosing to, but that's not what Roper said.

MR. STEVENSON. But our argunent -- and |
accept that. Qur argunment was we recogni zed that Roper
dealt with the death penalty as opposed to |life w thout
parol e, but our argunent was that the reasoning of Roper
iIs simlarly applicable to soneone sentenced to life
I mprisonment w thout parole.

The trial judge could not evaluate the
procedural question wi thout analyzing Roper, and that's
what the trial court did. The trial court conceded that
i f Roper applies, Joe Sullivan is entitled to revi ew.

JUSTI CE SCALI A: But Roper was deci ded under
areginme, which |l -- 1 think still exists, that death is

different. How could it possibly be thought to apply to
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this case, which is not a death case?

MR STEVENSON:. Wl |, because -- because
what the Court said in Roper categorically for the first
time is that kids are different, and in this context we
were arguing --

JUSTI CE SCALIA: It said kids are different
for purposes of the death penalty, which is different.

MR, STEVENSON: Well, | think our argunent
was that they are different for the purposes of
sentencing. And what triggered this -- and this is why
this is relevant to this procedural question -- was that
the State of Florida did apply Roper to juveniles who
had been sentenced to death after this Court's decision.

And the case we cited to the Florida appeal s
court, Bonifay v. Florida -- it's on page 38 of our
joint appendix -- was a case where Florida inpl enented
that law, and the | aw under Florida was that death row
prisoners sentenced at the tinme of Joe Sullivan --

JUSTICE G NSBURG Let ne -- let ne --

MR. STEVENSON: -- had their sentences
reduced to life in prison with parole.

JUSTICE G NSBURG  But this judge said:

Yes, there’'s a Federal question in this case: Does
Roper render unconstitutional life w thout parole for

juveniles? He answered that question: no. And then he
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said: There is no other Federal question in the case;
do not reach the question that you are raising, that is,
life without parole being cruel and unusual. Al -- the
only Federal question that, under our rules, | reach is,
does Roper cover this case? No. Anything else is
procedural |y barred.

What was wong with that?

MR, STEVENSON. Wl |, because under your
precedent, if the question -- if the judgnent of
procedural default is dependent on an analysis, an
assessnent of Federal law, in any context, then it is
not an independent and adequate State ground, and that's
the basis on which we --

JUSTI CE KENNEDY: Well, suppose arguendo we
assune that the judge is right, that Roper did not
establish a rule that applies in this case. Then what
position are you in wth reference to the procedura
bar? Do you have any other argunents that overcone the
procedural bar?

MR. STEVENSON. Yes, that is the rule would
still allow us to challenge the sentence under the no-
time restriction as it relates to the sentence --

JUSTI CE SCALIA: No, no. The only Federa
question in the case now -- or at |least the prelimnary

Federal question, the threshold Federal question, is
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sinply whether the State court was right about what
Roper did. And if we agree with the State court about
what Roper did, then the State's bar automatically
applies and that's the end of the case.

MR, STEVENSON: Well, yes, but if you agree
with the State court about Roper did, then we don't --
we are not entitled to relief under -- under either
theory, under a nerits theory or a default theory, but
the point is --

JUSTICE SCALIA: Ch, | don't -- | don't know
about that. We -- is the argunent here that, unless
Roper mandates this result, you don't urge that the
Constitution requires it? | don't think so.

MR. STEVENSON. No. Qur argunent sinply is
that the question that the trial judge dealt with here
was, in part, dependent on an assessnent of the Federa
Constitution, whether the Ei ghth Anendnent does
constrain a sentence like this. W relied on Roper.

The court found that Roper was not avail able
to M. Sullivan when his case was on appeal, prior to
1993. Based on that determ nation, the court then
engaged in an analysis. And, again, what triggered
this -- and | just want to nmake this really clear, that
death row prisoners after Roper in Florida got a better

sentence than Joe Sullivan.
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They got life with parole eligibility after
25 years. The argunent was that that established a
reasonabl e basis for Joe Sullivan —-

JUSTICE G NSBURG | thought -- | thought
Simons got |life wthout parole. | thought that
Simons's sentence was |ife wi thout parole.

MR. STEVENSON: Simmons did, Your Honor, in
M ssouri. But in Florida, at the point at which these
sentences were being i nposed, there was no |ife w thout
parole for capital nmurder. People convicted of capital
murder could -- could only be sentenced to life in
prison, with parole eligibility after 25 years.

And so the question was generated by this
Court's decision in Roper, howis it constitutional
under the Ei ghth Anendnent for the death sentence
prisoner to get life with parole after 25 years, and Joe
Sul l'ivan at 13, convicted of a non-hom cide --

JUSTICE ALITO Your argunent is that
because the -- the State judge had to deci de whet her
Roper dictated or required the result that you were
asking for, that -- that it's not an independent State
ground. That's the argunent?

MR. STEVENSON. My argunent is that if Roper
applied -- if Roper is relevant -- because what the

State courts of Florida have said is that when you are
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| ooking at this question there are three things. One

isit ar

ule fromthe Florida Suprene Court or United

St ates Suprene Court?

consti t ut

Two, is it arule of constitutional -- of

i onal nature? Wich, obviously, this would

a

be.

Three, is it a rule of fundanental significance? That's

all. W

don't have to establish that --

JUSTICE ALITO  No, but I'm-- I'm

interested in how we decide whether it's independent.

If you had cited -- if you said Marbury v. Mdi son

di ctates

this result, well, the judge would have to

deci de what Marbury v. Mdison required. That's a

Federal -

guesti on.

- that can be characterized as a Federa

That woul d make the -- that would nmake it

the State | aw ground not an i ndependent ground?

MR STEVENSON: No, Your Honor. I mean,

could say that -- that sone rule that has to do with

antitrust
consi der

woul dn' t

applies, but the judge wouldn't have to
that, wouldn't have to evaluate that; it

be determ native. Here, the judge could not

reject our claimw thout an anal ysis of Roper.

The judge engaged in that, and let -- let

nme just point out, this is not a case of procedural

def aul t,

habeas.

State court ruling, we are now i n Federal

This is a question about jurisdiction.
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The question that the State is raising is:
Does this Court have jurisdiction to review the Federa
guestion that was presented bel ow, when the trial court
itself engaged in an analysis of Roper? This Court
doesn't lose its jurisdiction to deal with a Federa
question when the State court anal yzed that question to
reach its --

JUSTI CE SCALIA: Well, that's true, but once
we anal yze the question, if we decide, as the tria
court decided, that in fact Roper does not demand the
result in this case and, therefore, there is no
exception to the procedural bar of Florida, which nmakes
an exception where the fundanental constitutional right
asserted was not established within the period provided
for, once we decide that in fact Roper didn't establish
it, you' re out of court, it seens to ne.

Then -- then, automatically, the -- the
procedural bar of Florida applies.

MR. STEVENSON. No, Justice Scalia. The
ot her provision of 3.850 would still allow us to
chal I enge this sentence because it is a challenge to a
sentence, and Florida says that there is no tine
limtation on the chall enge of a sentence.

JUSTI CE G NSBURG  Then that would

conpl etely overtake the specific provision. | nean, if
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you say the catchall illegal sentence, open to
chal l enge at any tine, then there’'s nothing left to
the specific provision that says 2-year statute of
limtations, unless three things.

MR. STEVENSON. That's correct, Justice
G nsburg. Florida applies the provision, the construct
that, with regard to challenges to sentences, at |east,
there is no time limtation.

We contend that the nore rel evant chall enge
I's generated by this Court's decision in Roper. But,
even without that, we are entitled to nerits review, and
no one has argued agai nst that.

| nean, it's worth stating here that there
was no responsive pleading filed by the State in the
trial court. There was no responsive pleading. No one
asserted an affirmative defense arguing that these
procedural defaults be --

JUSTI CE KENNEDY: And you say the -- under
Florida law, the question is not whether the right was,
to use the phrase, "clearly established"?

MR. STEVENSON. That's correct.

JUSTI CE KENNEDY: But the right is whether
or not -- it had -- what was your phrase? "A
significant bearing"?

MR. STEVENSON. That's right. That cones
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fromSumers v. State, which is cited in our brief,
Justice Kennedy, where the court has nmade it clear,
because they have to soneti nes engage in these questions
about what's retroactive, how does it apply?

They have done that wth regard to Apprendi.
They have done that wth regard to sone of this Court's
ot her decisions in a vast array of areas. Eighth
Amendnent questions conme up all the tine before the
Fl ori da Suprene Court under that analysis. And with
that in context, |I don't think there is any rea
question that this Court has jurisdiction, and that’s
the issue here: Do you have jurisdiction to reviewthe
Federal question that was consi dered bel ow?

JUSTI CE SOTOVAYOR: Can | --

JUSTICE SCALIA: D d -- did you raise bel ow
your assertion that the exception -- that there is an
exception for challenging -- for vacating sentences,
that there is -- that that is an exception to the nornal
rule of 2 years’ limtation? D d you make that
argunent bel ow?

MR, STEVENSON: No, because at no point did
the State nmake any argunent that we were barred or
precluded in any way. On appeal, we did reference the
provision in the -- in Bonifay v. State, which was a

case that tal ked about how these provisions can be
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chal | enged, how t hese sentences can be chall enged at any
tinme.

That was the way the case was presented,
Justice Scalia, because at no point did the State ever
argue an affirmati ve defense of procedural default. And
that's how the case gets here. It gets here in the
posture of a very rare sentence.

And | do want to respond to the notion that
we are uncertain about what will happen. There’'s no
uncertainty about what will happen to Joe Sullivan if
this Court rules in his favor. Florida law clearly
states what the next sentencing option is. He could
only be sentenced to 40 years in prison with good tine
and credits available. That's what Florida | aw says.
Under 775.082, anyone not sentenced to life in prison
can only receive a maxi num sentence of 40 years. And
that --

CHI EF JUSTI CE ROBERTS: Wiy won't the next
case we get be an argunent that for a juvenile,
particularly one as young as -- as your client, 40 years
is too long; 40 years doesn't recogni ze his capacity for
noral devel opnment within a reasonabl e period?

MR, STEVENSON: M. Chief Justice, you nay
get that case and this Court will have to evaluate that.

But | think here what we haven't resolved, which | think
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we have to resolve, is the question of whether life
W t hout parole is unconstitutional, whether that's
excessive. And I think there's a great deal of
evidence to support that this Court should nake that
finding, in part because of its |ack of consensus.

There are only nine kids in the entire
country that have been sentenced to |ife w thout parole
for any crine.

CH EF JUSTI CE ROBERTS: No, but -- | nean,
you | ook at the Federal Governnent allows this sentence,
right? Thirty-eight States allow this sentence. | just
don't understand how you can say there is a consensus --

MR STEVENSON:.  Yes.

CHI EF JUSTI CE ROBERTS: -- that this type of
sentence i s unconstitutional.

MR. STEVENSON:. | think with regard to very
young kids, | -- | don't think we can say that the
St ates have adopted or considered or approached this
kind of sentence, in part because --

JUSTI CE SCALIA: Al you have established is
that there is a consensus that that sentence should be
rare, not a consensus that that sentence should not be
avai | abl e, because nobst States nmake it avail abl e.

MR. STEVENSON. | -- | think, Your Honor,

that -- that the judgnment that they have nade it
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avai l abl e in sonme conscious way can't really be

def ended, because no one who has set the m ni num age for
I nposing a sentence of life wthout parole has set it as
young as -- as 13. Wen States have taken up this
guestion, they have never said that a child of 13 should
be subject to life without parole. Wat they said is --

CH EF JUSTICE ROBERTS: So it would be -- it
woul d be reasonabl e under your approach to have
a different result in these two cases? A difference in
ternms of consensus or when sentencing is allowed would
result in a different result in your case than in
M. Gahams case?

MR. STEVENSON: It would be conceivable. It
woul dn't be desirable. [1'll concede that. But, yes,
iIt's conceivable only in the sense that we know t hat
States li ke Florida that have created no m ni num age for
trying children as adults, but have created |life w thout
parole for these adult sentencers have created this
wor | d where these things are possible.

But if you accept that Florida has adopted
life without parole for a child of 13, you also have to
accept that they have adopted it for a child of 6 or 5,
because --

CH EF JUSTI CE ROBERTS: It seens to ne, once

-- excuse ne.
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MR, STEVENSON:  Sorry.

CHI EF JUSTI CE ROBERTS: It seens to ne that
one way to take that into effect is through our nornal
proportionality review and in a case by case. Your --
your client -- his crine is horrendously violent. At
the sane tine, he is nuch younger than in the typica
case. And it seens to ne that requiring under the
Ei ght h Amendnent consideration of his age, as | said
earlier, | guess, avoids all these |line-drawi ng problens
whi ch seem -- the arbitrariness of the |ine-draw ng
seens inconsistent with the notion of the Ei ghth
Amendnent .

MR. STEVENSON: | understand your point,

M. Chief Justice, but I don't think that's the way the
Court shoul d proceed, for two reasons: One -- one is
that that kind of case by case anal ysis hasn't worked
well for children. It is in part because these kids are
so vulnerable, are so at risk in this system that

they end up --

CH EF JUSTI CE ROBERTS: Well, | thought -- |
woul d have thought your argunent that this is so rare
suggests that naybe that analysis, to the extent it’'s
permtted under State |aw, has worked well for children.

MR. STEVENSON. Well, but -- but I -- |

think in many ways it -- it hasn't. | nean, Joe
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Sul livan never had his case reviewed, never had his
sentence reviewed. The lawer filed an Anders brief on
direct appeal. He's been in prison for 20 years and
woul dn't be in this Court but for this Court's decision
i n Roper that created sone new categorical exenptions.

And | think the problemwth the
i ndi vidual i zed review, as Justice Kennedy wote actually
in Roper, is that in this context, age can actually be
an aggravating factor. | nean, the Court coul d have
said in the death penalty context, let's deal with this
on a case-by-case basis. W actually have a
proportionality review that's enshrined in our capital
jurisprudence. States have to do that.

But we didn't, because we recogni ze that
there are distinctions between kids and adults that have
to be respected by our Constitution, that have to be
reflected in our constitutional norns. And I think --

CHI EF JUSTI CE ROBERTS: Well, that's because
death is different, is what we said, and because death
Is reserved, as this Court said in Roper, for the worst
of the worst. And we know that |life without parole is
not reserved for the worst of the worst.

MR STEVENSON: But | think it is, Your

Honor, for -- for -- for the kinds of crimes that we are
talking -- for non-homcides, life without parole is
18
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reserved for the worst of the worst. That's what this
Court effectively created wth its decision in Kennedy.

And in that context, the sanme difference
that can be nmade between kids and adults in the death
penalty context, we believe, needs to be made here. To
equate the crinme of a 13-year-old with a 25- or a
30-year-old, particularly one like Joe Sullivan --

JUSTI CE SCALIA: There are a | ot of
murderers who get |ife without parole. Not every
murderer gets -- gets executed. So how can you say that
these are worst of the worst? Miurderers are the worst
of the worst, and they get |ife w thout parole.

MR, STEVENSON:. Yes, they do,
Justice Scalia. But ny point is that, with regard to
non- hom ci des, |ife w thout parole occupies the sane
kind of end-of-the-line status that the death penalty
does with homcide. And to fail to make a distinction
bet ween - -

JUSTI CE SCALIA: Call themthe "worse of the
wor se" maybe, but they are not the worst of the worst.

MR, STEVENSON: Well, that's one way of
characterizing it. | think, though, whatever we say
about children and adults, we know that there are
di stinctions, and those distinctions that were

articulated in Roper are applicable here.
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JUSTICE ALITO Wat is the categorical rule
that you would |like us to adopt?

MR, STEVENSON: | would |ike you to adopt
arule that bans life wthout parole for any child
under the age of 14. And | think that woul d be
supported by the judgnent -- that ruling woul dn't
actually invalidate a single State | aw.

JUSTI CE G NSBURG  But that woul d | eave out
G aham then? Your rule, you say under the age of 14,
so you are distinguishing your case from Graham s? You
are not saying all juveniles, just -- you are setting
the line at 147

MR. STEVENSON: Well, | support -- ny client
Is 13, and there are differences between kids who are 14
and younger and kids who are older. But | support a
line that actual draws the line at 18. | think that
that distinction can and shoul d be nade.

JUSTI CE G NSBURG. Way not Thonpson, where

the line was 16?

MR. STEVENSON: Well, | nean, the difficulty
of course, is that -- and Thonpson was a plurality
opinion. W don't -- you could draw the |ine anywhere.

And we briefed our case recognizing that this Court has
di scretion. There could be distinctions that could be

made between younger kids and ol der kids, but we
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certainly support a judgnment that all children should be
shielded fromthis age difference.

The reason why we nmake that distinction is
because that there are legal distinctions. There are
States that have set the m ninum age for trying kids or
I nposi ng these sentences of life without parole at 16 or
17. W do recognize long traditions on the age of 14.

In the Court's opinion in Stanford v.

Kent ucky aut hored by Justice Scalia -- you referenced
this earlier -- at common | aw we recogni ze that there
was a rebuttable presunption that children 14 and
younger could not be tried for felonies, that they were
i ncapable. And so, we are just arguing that these

di stinctions can be nade.

JUSTI CE G NSBURG What -- what about a
hom ci de, a 13-year-ol d?

MR, STEVENSON: It’s our position that,
based on the incidence of these sentences, that even
bet ween non-hom ci de and hom cide, no child of 13
shoul d be sentenced to |ife inprisonnent wthout parole.
That is, only -- in 44 States, no child for any kind of
crime has received that kind of sentence. And this
notion that we -- we have to think about who children
are in the context of this -- for the crine of rape, the

medi an sentence in this country is 10 years.
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JUSTI CE G NSBURG. But you -- you are
di fferentiating your position based on young age from
G ahanm s counsel, who said for nurder, even in the case
of a youthful offender, life without parole is an
appropriate -- is an avail able sentence?

MR, STEVENSON. That's -- that's right, Your
Honor. That -- that is, we think that the data, that is
t he consensus, woul d support both from an age
perspective and froma consensus perspective an absol ute
ban on life wi thout parole for any child of 13. It --
it has been rejected by virtually every State in terns
of its application. It has been rejected by nmany States
in ternms of its even concept. | nean, there are a | ot
of States in this country where you can't get any kind
of adult sentence for a crine at 13. W don't --

CH EF JUSTI CE ROBERTS: So your line is 13,
and for obvious reasons. Another line is going to be 16
for obvious reasons. Wen the 15-year-old cones in, he
Is going to say 15, the 17-year-old -- and that it seens
to nme is why drawng the line on the basis of the Eighth
Amendnent -- there’'s certainly nothing in the Eighth
Amendnent that suggests there is a difference between 16
and 17. Everybody with a different client is going to
have a different line, which suggests to ne that it

ought to be considered in each individual case.
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MR, STEVENSON: | guess we nake these
categorical distinctions in lots of contexts, not just
in the death penalty context. W appended to our brief
hundreds of |aws that draw lines, that say if you are 14
you can't drive, you can't enter into a contract.

CHI EF JUSTI CE ROBERTS: Well, but that's
because that's a policy judgnent by the |egislature.
Here we are tal king about the dictates of the Eighth
Amendnent. And the idea that the Ei ghth Anendnent draws
those kinds of arbitrary distinctions is one that |
don't under st and.

MR. STEVENSON: Well, it is this Court's

history. That is, in Thonpson you drew a |ine between

15 and those who are younger. In -- in -- in Roper you
have drawn the |ine at 18 and 17. |In other contexts, we
westle with this all the time. In Atkins, you had to

draw a |ine of defining nmental retardation in sone
sphere.

What we are ultimately arguing is that there
are people who are vul nerable, that there are people who
need protection, and children are sone of those people.
Their di m ni shed capacity, their di mnished cul pability,
their inability to be responsible, their vulnerability
to negative peer pressures, and their capacity to change

and reformis what we think generates this question, and
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we think it's an honest question.

JUSTI CE SCALIA: It depends on how horrible
the crime is that they've commtted, doesn't it? But
you say it doesn't. It doesn't depend upon how horrible
it is and how nmuch retribution society demands.

MR. STEVENSON: | think for -- for a child
of 13 with regard to a sentence of life inprisonnment
wi t hout parole, that is correct, Justice Scali a.

| think in our construct, where we don't
al ways i npose these sentences even for those horrible
of fenders, to not recognize the difference between a
child and an adult is cruel and unusual. To say to the
13-year-old in this case that you get life w thout
parole, but to the 17-year-old you get 4 years and
you are released in 6 nonths, or to the 15-year-old
you get juvenile treatnment, speaks to the kind of
difficulty we have with the absence of a categorica
ban.

We nmeke these bans all the time. And |
think that the States are capable of inplenenting them
W cite Gerstein v. Pugh as an exanple where this Court
found tine between arrest and presentation to be
violative of constitutional nornms, and the States were
enpowered to inplenent that.

Wth regard to Joe Sullivan, we don't have
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to speculate. W know what the sentence will be. [If he
is returned and resentenced, he will be sentenced up to
40 years, or actually the points that were applied to
hi m woul d recommend a sentence between 27 years and
40 years. And we don't contend that that woul d be
violative of the Constitution, because there is --

JUSTI CE SOTOVAYOR: Coul d you go back
through the statistics for ne? For children under 14,
how many are in prison for life wthout parole for
hom ci de and non-homi ci de cases?

MR. STEVENSON. There are 73 children 14 and
younger who have been inprisoned for life wthout
parole. They can be found in only 18 States. For the
age of 13 and younger, there are only nine kids, and
that's including both kids convicted of hom cide and
non- hom ci de.

For non-hom cide, there are only two. They
are both in Florida, and Joe Sullivan is one of them
So the universe of children under 14 and younger is
very, very small, smaller than what this Court was
dealing with in Roper in terns of the nunber of death
sentences, smaller than what this Court was |ikely
dealing with in Atkins. It's what this Court has | ooked
at generally to find consensus. And here, where only 18

St ates have inposed these sentences, a judgnent that
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this is rejected, this is outside the norns, would be
consistent wwth this Court's precedents in Roper and
At ki ns and Coker and Kennedy and the ot her cases.

JUSTI CE BREYER: Can you do what you have
just done with the category non-hom ci de cases?

MR, STEVENSON:  Yes.

JUSTI CE BREYER Life w thout parole?

MR, STEVENSON:  Yes.

JUSTI CE BREYER: Under the age of 18 when
comm tted?

MR. STEVENSON: Yes. That would be 111.

JUSTI CE BREYER One hundred and eleven. O
those 111, how many are in Florida?

MR, STEVENSON: Seventy-seven.

JUSTI CE BREYER: Seventy-seven. And of the
remai ni ng, how many States are they in?

MR. STEVENSON: Si x.

JUSTI CE BREYER  Si x.

MR, STEVENSON: And with regard to children
younger, we're also tal king about just the universe of
six, 14 and younger, all in Florida. And so it is this
absence --

JUSTI CE SCALIA: This is non-hom cide. Si x

MR, STEVENSON: Non-hom ci de, yes, sir.
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Yes, sir. And so it is this absence of a categorica
rule that has created sone of these results. There are
sonme other arbitrary features about this popul ation that
we've raised in our brief that are concerning. They are
di sproportionately kids of color --

JUSTICE ALITO What is your response to the
State's argunent that these statistics are not
peer-reviewed? And these are statistics, am|l right,

t hat you generated yoursel f?

MR. STEVENSON:. Well, these statistics cone
fromthe States’ Departnments of Corrections, Your Honor.
I mean, we -- we gave the State -- the State doesn't
contest our data, at least in their pleading, and we
don't control these nunbers. The Departnents of
Corrections control these nunbers, and where these data
are wthin their power of the State to present, we
don't think there’s any real question about the
reliability of the data that we are relying on

JUSTI CE SOTOVAYOR: There’s a certain
nunber of States that didn't respond at all

MR, STEVENSON. There are very few. |In one
study, there were only two States. In the report that
we generated, we got the information fromall States.

| see ny white light is on. 1'dlike to

reserve the rest of ny tinme for rebuttal
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CH EF JUSTI CE ROBERTS: Thank you, M.

St evenson.
M. Makar.
ORAL ARGUMENT OF SCOIT D. MAKAR
ON BEHALF OF THE RESPONDENT
MR. MAKAR: May it please the Court:
As to the data, in our view, the data is
unreliable. The data -- unlike the death penalty

context, where there is arich literature of data that's
been generated over years on mtigating factors and so

forth and there's full regard, the data here is suspect

JUSTI CE BREYER: You say it's suspect. What
I's your opinion, so far as you can do it, follow ng
category: Non-homcide, |ife wthout parole, under the
age of 18 when commtted?

MR. MAKAR: Justice Breyer, we have no data

JUSTI CE BREYER: Not in your own systenf
MR. MAKAR Oh, |I'msorry.
JUSTI CE BREYER  You don't know how many
people in Florida --
MR. MAKAR: |I'msorry, let nme -- in Florida,
It was the non-homcide. W --

JUSTI CE BREYER: Non-hom cide, |ife w thout

28

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official

parol e, under the age of 18 when comm tted.

MR. MAKAR. One hundred and fifty.

JUSTI CE BREYER: And they say 777

MR. MAKAR They say 77. That's correct.
The reason being is that the study they're relying upon,
whi ch was generated this sumer while this case was
pendi ng —-

JUSTI CE BREYER What? Sorry.

MR. MAKAR: |'msorry. The reason it's --

JUSTI CE SCALI A:  You are speaking too fast.
| can't understand you.

MR. MAKAR: | apol ogi ze, Your Honor.

JUSTI CE G NSBURG. Maybe if you raise the --
raise the lectern a bit -- no, the other way.

MR. MAKAR: The reason why is that the
Anni no study upon which they rely, which was generated
just this past summer, doesn't count a non-hom cide
of fense that happens to al so be bundled with a hom ci de
of f ense.

So, for exanple, if soneone went down the
street, commtted an arned burglary as G aham did, but

then they went across the --

JUSTI CE BREYER: (kay. Let's -- let's count
it their way. Let's say that a -- non-homcide --
JUSTI CE SCALIA: Wait. | -- | don't
29
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under stand what he's saying. Can | understand this
first? He's there for the hom cide offense or for the
non- hom ci de of f ense?

MR. MAKAR: This is an individual that they
don't count.

JUSTI CE SCALI A:  Yes.

MR. MAKAR: And this is a person who
commtted, for exanple, an arnmed burglary.

JUSTI CE SCALIA: Right.

MR. MAKAR. And then -- and put in jail and
sentenced to life w thout parole.

JUSTI CE SCALI A: For the burglary, not for
the --

MR. MAKAR  Right, non-hom cide. But they
happened, as the course of a crinme spree, to commt a
hom ci de offense down the road at a different |ocation.
They don't count that sentence for the non-hom cide
offense in their data. They undercount the data
dramatical ly.

And in addition, the States -- this is not
an easy issue. The States have primry offenses and
secondary of f enses.

JUSTI CE BREYER. So -- so in your exanple,
M. Smth was sentenced to |ife without parole for a

robbery. Then you said M. Smth also killed sonmeone.
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Now, was he convicted of killing soneone?

MR. MAKAR  Yes, and he was --

JUSTI CE BREYER: Yes. kay. And so did the
judge have in front of himthe conviction for the
killing of the person as well as for the burglary or
what ever ?

MR. MAKAR  Yes, sir.

JUSTI CE BREYER. Yes. kay. So | think I
coul d count that as a homcide offense. | understand
your point.

Now, let's suppose that we take those out of
it; in other words, for argunent's purpose, concede
that where there is also a homcide offense, it counts
as homcide, not in the set I am asking you about.

I m aski ng you about the set of those
non- hom ci de offenses, life w thout parole, and they
were under the age of 18 when committed. How
many in Florida?

MR. MAKAR By our nunber, it's 150. They
say 77.

JUSTI CE BREYER: Even though you gave --
said that the reason for the difference was a set of
i nstances that | just asked you to put to the side.

MR. MAKAR  Well, okay. |If you are asking

me to accept their nunber, if they use that definition,
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that is correct. It would be 77 individuals that would
be life wthout parole. That's correct. And --

CHI EF JUSTI CE ROBERTS: Wi ch of these cases
Is worse? A l1l6-year-old commtting the crines that
Graham committed; a 13-year-old conmmtting the crines
that Sullivan comm tted?

MR. MAKAR Well, worse in which sense? |
mean, under the Ei ghth Amendnment, which would be --

CH EF JUSTI CE ROBERTS: My point is, if you
had to consider youth as one of the factors that we
consi der under proportionality analysis, how do you cone
out ?

MR. MAKAR  Well, | think certainly in this
case we are at the far extrene. W're off the charts.
This is one of those unfathomable --

CHI EF JUSTI CE ROBERTS: O f the charts on
age or off the charts on viol ence?

MR. MAKAR: Violence, I"'msorry. The
vi ol ence neaning that this is one of the nost severe
violent acts that any human being coul d perpetuate upon
anyone else. It was done twi ce; there was two counts.
So in that regard --

JUSTICE G NSBURG |'msorry, which one?

JUSTI CE SOTOVAYOR: \What do you nean it was

done twice? | thought he raped only one person.
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MR. MAKARS Two different -- the woman --
there was two counts of -- of sexual battery in the --
he commtted the offense in two different ways upon this
woman, and --

JUSTI CE SOTOMAYOR: So your adversary
provi ded statistics to show that other people who have
commtted rapes have gotten nmuch snaller terns of
i mprisonnment, the average being, | think we were told,
10 years.

So explain to ne why soneone who commits a
rape is getting 10 years and this 13-year-old -- it’s
the nost heinous crine for a 13-year-old that justifies
life wi thout parole.

MR. MAKAR  Well, when we | ook at the data
for sexual battery, there’'s a distribution, and there's
all kinds of factors underlying each of those
sentences, and we have hundreds of sexual battery
sentences in Florida. Each one is unique, and each one
is presented to the trial judge who naekes the
determ nation about the sentence.

And there are very harsh sentences,
certainly, for sonme offenses and not for others. But to
take the notion that one could average them together and
wal k into court and say, |'mway above the average, |

shoul d sonehow get an Ei ghth Anmendnent renedy, we
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believe is just the wong nethodol ogy.

CH EF JUSTI CE ROBERTS: My --

JUSTI CE BREYER. So, what is the right -- go
ahead.

CH EF JUSTI CE ROBERTS: Go ahead.

JUSTICE BREYER. | nean, | think if you want
to address it, that the basic argunment here is we want a
bright line. And the justification for the bright |ine
is (a) it's pretty unusual to have this. So that is
one part of the clause. And in respect to it being
cruel, you go back to what is supposed to be sone kind
of rough, basic connection between crimnal |aw and
generally accepted principles of norality.

And the confusion and uncertainty about

the noral responsibility of a 13-year-old is such that
it isnot -- it is acruel thing to do to renove from
that individual his entire life. You say we're at the
extrene. Now that's roughly what’s
perking around in ny mnd, and | would |ike you to reply
to that.

MR. MAKAR Well, certainly -- and |I've got,
M. Chief Justice, questions about how does age play a
role in proportionality and so forth. And | think here
that a 13-year-old can commt the nost hei nous of

crines.
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JUSTI CE BREYER: That wasn't ny point. |
guess | wasn't clear. M point was, of course, there
can be cases in any set which go in all kinds of
different directions. But, as a general matter, human
bei ngs are uncertain about how nuch noral responsibility
to assign to individuals in a particular category, and
that category roughly corresponds with an age of
maturity.

So you get into argunents when you get to
10, no; 11, no; 17, yes nmaybe; 16, yes nmybe. But
as long as we are around 3 years old, 5, 7,

9, 12, and they want to say certainly 14, we are in
that area of anmbiguity. And not just we, people al

over Anmerica, sone thinking one way, sone thinking
another. And that's enough to cut the connection wth
norality, a strong enough connection that could justify
taking the person's entire life away.

You see, I'mtrying to nake a genera
argunment, and maybe | haven't stated it perfectly. But
if you can get the drift of what I'mtal king about, I
woul d |i ke to hear your reply.

MR, MAKAR: Sure. Well, | think what you
are getting to, Justice Breyer, is that --- two things:
One is that the distribution as a function of age. W

know t hat at younger ages the crine occurrence, the
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I nci dence, goes down. And that goes to the second
point, which is that this is a good thing. It's -- it's
a lawful sentence that can be inposed, but it's rare.
And we are -- we should be proud of that, that it
doesn't occur with a -- with a great regularity. It's
an unfortunate thing that it happens, that we have these
gross acts of depravity that would justify it even for
soneone that’s very young.

Sullivan is not here to tell the Court: |
shoul d not be punished. He has told the Court: | can
be in jail for the rest of ny life. Al he is asking
for is this opportunity to get out, this parole
opportunity. That's what -- what we are tal ki ng about.
And this issue that he has presented obviously was not
one the Florida trial court could have addressed
what soever.

Justice G nsburg, you hit the nail on the
head. To interpret the rules the way they are
interpreting our rules in Florida would swallow the
3.850(b)(2) exception that says --

JUSTI CE G NSBURG Can you tell -- tell us
sonet hi ng about that catchall that says an ill ega
sentence can be reopened at any tine, illega
sentence? What -- M. Stevenson said that is not

limted to just -- the maximumis 15 years and the
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def endant got 20.

MR. MAKAR Well, that's incorrect. The two
rules he is citing to at this point -- one raised in the
reply brief -- deal with notions to correct a sentence
that exceeds limts provided by law -- that exceeds

the limts provided by law. And the Florida courts have

held that this is -- in these situations, it’'s the | aw
in effect at the tine of the sentencing. In other
words, if -- and -- and then there’s the exception

under 3.850(b)(2) that says --

JUSTI CE KENNEDY: That woul dn't apply to the
Ei ght h Anmendnent ?

MR. MAKAR: No, because 3.850(b)(2) -- well,
| think if, for exanple, at the time of sentencing --

JUSTI CE KENNEDY: W' re tal ki ng about the
first sentence of (B), | take it?

MR. MAKART Right. That's the one they're
relying upon: A notion to vacate a sentence that
exceeds the tine limts provided by |aw may be filed at
any tinme. That has been interpreted in the Florida
courts not to allow a new constitutional right that has
been applied retroactively to be raised. It’s applied
to say: At the tinme of your sentencing, on the face of
it, can -- was there an error that was nmade?

kay. And -- and to interpret it their way
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woul d swal | ow t he exception. Florida is entitled, |ike
every other State, to create a |imted exception under
Its postconviction rules to say: W are only going to
consi der new fundanental constitutional rights that are
applied retroactively.

| think, sinply put, the Florida trial court
coul dn't answer the question they want this Court to now
answer. It was beyond the trial court's jurisdiction.
The court below couldn't create a new right, extend one,
or make it retroactive. The trial court did what we
woul d expect the trial court to do here, is
take a quick | ook: Wat are you asking ne to do? Do
you want ne to apply Roper in a context that it doesn't
state? | can't do that. The rule 3.850(b)(2) says I
can't do that.

And the judge said it on the record here,
Joi nt Appendi x 56, 57, and 58: The claimdoes not fit
into the limted category of clains allowed to be
brought after the expiration of the 2-year period.

JUSTI CE G NSBURG. Now, what -- during the
-- during the tine, the postconviction period, would he
-- he had an appointed |lawer at trial. Then we know
that he has a |l awer in 2007. |In between, was counse
avai l able to Sullivan?

MR. MAKAR. Not as a matter of right, and he
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did file, | believe, a habeas --

JUSTICE G NSBURG No, | nean -- | nean, he
does -- he had representation in 2007. He didn't for
his first postconviction notion. |'mnot asking as a
matter of right, but did he, in fact, have counse

during this stage, this --

MR. MAKAR: Not -- not that | am aware of,
Justice G nsburg. | nmean, he did file a pro se State
postconviction challenging the -- the failure to have a

senen sanple taken and the failure to exam ne one of his

-- his codefendants at trial. And that was a pro se
pl eading. | have |ooked at it, and it -- it is
actually not bad. It was one, | guess, that was
probably done while -- along the -- in the --

JUSTI CE KENNEDY: What age was he at that

poi nt ?

MR. MAKAR He woul d have been
approximately, | think, 16, sonewhere | ate teens,
| believe; it was a few years after, '89, or '90. It
was about 4, so he was about 17, | think, or

t her eabout s.

JUSTI CE BREYER: Do you want to comment on
the district court, the -- the -- what -- what the --
your opponent says is that this Florida rule is a rule

as the district court applied it that said the
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follow ng: You have to file a challenge within 2
years. There are three exceptions to that. One and
three clearly don't apply. And as to two, Roper isn't
cl ear enough to nake it apply.

Their response to that is there is no
Florida | aw that says you have to chall enge a sentence
within 2 years. That Florida courts -- and then they
have, like, 14 cases |listed here. And the Suprene Court
of Florida has said that when you are trying to correct
an illegal sentence, that whole part of the statute does
not apply. ay? Wat's the response to that?

MR. MAKAR  That's not what those cases
stand for.

JUSTI CE BREYER: (kay. So what | should do
Is go |l ook up and see what those cases hold, and -- and
you said to the lower court or the court of appeals --
you said their argunent is wong. The 2-year statute
does apply. The 2-year statute does apply. There are
three exceptions, and you do not fit within section (B)
because. Where did you say that?

MR. MAKAR: | don't believe there was any
State brief filed in opposition to his appeal. That the
first district PCA --

JUSTICE BREYER. So the State didn't even

deny what he was sayi ng?
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MR. MAKAR Didn't deny -- |I'msorry.

JUSTI CE BREYER: So the State -- he says
that whol e section doesn't apply. There is no 2-year
statute. And you say Florida did not reply in a brief
to that argunent?

MR. MAKAR No, because | think it was so
obvious fromthe trial judge's order that he was relying
on the procedural bar of 3.850(b)(2). The trial court
had no -- the trial court couldn't do anything. The
trial court couldn't say --

JUSTI CE BREYER All right.

MR. MAKAR: -- | think -- | think Roper
applies. And he said it just doesn't apply here. It's
barred. | -- 1 can't do anything nore with it. So --
and | think the fact that he took a quick | ook at the
Roper deci sion and nmade that determ nation under Florida
law -- this Court said in footnote 10 in Harris v. Reed
that the trial court shouldn't be fearful of |ooking at
the Federal issue for -- for fear of having it conme up
as being a -- establishing Federal jurisdiction. And
then in Tyler v. Cain, this Court had a retroactivity
I ssue presented to it as well.

JUSTICE BREYER I n any case, there is a

circularity point here, | guess. If we were to say in
our opinion -- if we were to say that Roper does hold
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that there is a fundanmental constitutional right which
we extend to this case and it applies here, and it
applies to the -- retroactively to those whose --
certainly those who are raising the issue, then we woul d
send it back and Florida now would not bar it under this
statute, because it would fall squarely within the
exception. |Is that right?

MR. MAKAR: That's exactly right, Justice
Breyer. If in the G aham case you have a categorica
rule that says 18 and under, then prospectively that
line is established, and Sullivan could file a
post convi ction notion under 3.850(b)(2) and pursue it.

JUSTICE G NSBURG  You did say in -- in your
brief that if G aham should prevail in his petition,
that Sullivan would get the benefit of that decision.
How, if we -- if we say -- just say there was an
adequat e i ndependent State ground and we have no
authority to do anything nore, how would -- how woul d
Sul livan get the benefit of the --

MR MAKAR  Well, he could file -- the next
day he could file a --

JUSTICE G NSBURG A new -- a new
post convi cti on notion?

MR. MAKAR  Absolutely. Absolutely. And

that the Florida court would have jurisdiction under the

42

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official

exception to consider, given that it would
establish a fundanental constitutional right that’s
retroactive in application to his situation. So --

CH EF JUSTI CE ROBERTS: Wuld -- would
the standards applied in that situation be any different
than the standards that would apply if you prevailed on
hi s readi ng of the procedural bar?

MR MAKAR: |'m —-

CH EF JUSTICE ROBERTS: I'mjust trying to
see if this jurisdictional issue makes any difference.
If you are saying -- it sounds to ne |ike you're saying,
well, if he wins, he wns, and, if he | oses, he |oses.
| don't think he cares whether it's under the procedura
bar or sone other basis.

MR, MAKAR  Well, | think that -- but his
wi nni ng woul d be hi ngi ng upon Graham rather than
winning in this forumtoday, on a new claim that the
trial court had no jurisdiction to consider in the first
I nst ance.

JUSTI CE SCALIA: If | understand you
correctly, you are saying he could | ose here on the
procedural bar, and then win later in the State courts.
Is that right?

MR. MAKAR But that's prem sed upon this

Court establishing a new fundanental right in Gaham a
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categorical rule, that would apply to himin his case,
retroactive application. That's -- that's possible, and
we -- we acknow edge that.

JUSTI CE SOTOVAYOR: \What did the Florida --

what do the Florida courts do with that series of cases

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

in your footnote, in the yellow brief, where it did
apply Apprendi after? Didit rule that it wasn't
retroactive? What did it do in those cases --

MR MAKAR  Well, ny --

JUSTI CE SOTOVAYOR: -- to consider the
Apprendi chal | enges?

MR. MAKAR. My recollection is
that the retroactivity was there, so that they would
apply it, but, frankly, I cannot, as |I stand here, |
can't tell you all -- what all the --

JUSTI CE SOTOVAYOR: | f you are wong and
they did do exactly what your adversary said and
consi dered the issue of the legality of the sentence
under Apprendi, does that vitiate your argunent here?
Is your -- does that make your adversary's argunent

correct?

MR MAKAR Well, | don't think that a court

here or there that nmay deviate fromthe rule would

establish the precedent. | think they -- they’ ve cited,
intheir -- in their brief, the -- the decision of
44
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Carter v. State of the Florida Suprene Court, which I

think has a pretty good recitation of how the rule

oper at es.

And it may be that there’s a Fifth District
case they rely upon, where the -- the |language is a
little squishy, but those are -- those are anonalies,

and they are not the rule in Florida.

JUSTICE G NSBURG Well, if it's not
consistently applied, then it's not an adequate ground.
If so -- if the citations are correct and Fl orida
sonetinmes treats it as rigid and soneti nes doesn't,
then it's not a consistently applied -- not an adequate
State ground.

MR. MAKAR: Well, there is no question that
3.850(b)(2) is consistently and regularly applied.
These other rules, I would submt, are consistently and
regul arly applied.

The one -- the two Fifth District opinions
they cite -- | have | ooked at them and the | anguage
there, it's anbiguous, it's not exactly clear, but I
don't think that the | ower court, the | ower appellate
court's rulings would override the Florida Suprenme Court
who controls the rules. They set the rules in Florida.
They have rul enmaki ng authority. That, sonehow, that

woul d throw out the adequacy of the -- of the State |aw
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gr ound.

In conclusion, if there are no other
guestions, we ask that the Court dismss this on
jurisdictional grounds. Alternatively, we ask, as to
this case and the others, that -- that the questions
present ed shoul d be addressed and answered, which is
whet her there’s a categorical ban and -- that they do
not -- a categorical ban does not exist. Thank you.

CH EF JUSTI CE ROBERTS: Thank you,

M. Makar.

M. Stevenson, you have 4 m nutes
r emai ni ng.

REBUTTAL ARGUMENT OF BRYAN STEVENSON
ON BEHALF OF THE PETI TI ONER

MR, STEVENSON:. Thank you, M. Chief
Justi ce.

Justice Sotomayor, the case is
Hughes v. State. It is cited. It is an application of

Apprendi, where the defendant does not prevail but,
nonet hel ess, is entitled to that review And | don't
think there’s any question in this case that, if a
death row prisoner who was a juvenile was still on
death row in Florida, had not sought the relief and
obtained the relief that he is entitled to under Roper,

he woul d be barred from such relief because he did not
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file wthin the 2 years.

JUSTI CE SOTOVAYOR:  You are missing the
point. What Florida says and what your adversary is
saying is -- you're absolutely right, if you win under
Graham vyou could go under 39.a -- if you wi n under
G aham and G- aham nmakes its rule retroactive, that fits
right into (b)(2) directly, and so those cases you have
no problens wth.

What he is saying, however, is you can't go
in to Florida and ask themto announce the
constitutional rule under a case where it hasn't been
al ready hel d.

MR. STEVENSON. Well, | -- and that's what |
di sagree with, Your Honor. That's exactly what the
court is doing in Hughes. That's exactly what the court
is doing in these other cases. Qherwise, a lot of this
Court's rules don't have clear and direct categorica
l'i nes.

You have to apply them You have to apply
themin context. And it would nean that peopl e whose
sentences are now illegal under the |aw, only when
applied, would be so banned, and that's what | don't
think the Florida legislature or the Florida courts are
sayi ng.

JUSTICE ALITO And you address this in
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footnote 35 of your reply brief, and it would have been
alittle bit helpful if you had raised it initially, so
that the State woul d have had an opportunity to reply,
but you introduced the citation there with “for
exanple,” and then you cite sone cases. Are there

ot hers?

MR, STEVENSON: Yes -- yes, there are,
Justice Alito, and -- and, again, | just want to
contextualize why this is the way it is. At no point
did the State nake any of these argunents in the | ower
courts. They did nmake it at trial. They did not nake
it on appeal. This issue was raised for the first tine
in this Court.

JUSTICE ALITO There are -- there are other
cases in which the I ower Florida courts have used --
have said that this particul ar subsection is appropriate
for raising a constitutional challenge.

MR. STEVENSON. That's correct. There are
ot her situations where they have made Ei ghth Amendnent
clai ms and anal yses, and sonetines the petitioners
| ose; sonetines they prevail. They have done it in
ot her contexts. And so | do think that it’s quite
clear, fromthe way Fl orida applies these cases, that
this Court has jurisdiction.

JUSTICE G NSBURG. | thought that in your
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cert petition, which | don't have with ne, you raised
the question of the adequate State ground in the second
guesti on.

MR. STEVENSON:. We did -- well, what we
rai sed was that, without this Court intervening, that
people |like Joe Sullivan would |ikely never get review
Qur point was that, without an intervention fromthis
Court, people like Joe Sullivan -- there hasn't been a
sentence like --

JUSTI CE G NSBURG. But there was a question
that you raised, and then your opening brief doesn't
discuss it at all. Your reply brief responds to the
State and then brings up sonething in a footnote that
the State doesn't have a chance to answer.

That doesn't seem to nme, a very sound way
to approach a question that you, yourself, raised.

MR, STEVENSON: Yes. Justice G nsburg, we
read that second question to be should this Court take
an interest in a case? Should this Court be barred?
Should this Court intervene where a child of 13 has been
sentenced to life without parole, and there may never be
anot her exanple? He can't go to Federal habeas corpus
because he is tine-barred fromthat. So this Court's
opportunity to review the case is critical. That's what

we thought we were raising in the second question.
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Frankly, we thought that the jurisdictiona
question was a question that was pretty clear -- plain
on its face because the trial court's disposition of the
this case was conpl etely dependent on its interpretation
of Roper, and I think that's what gives this Court
jurisdiction.

You have said, repeatedly, in
Chio v. Reiner, in Ake v. Cklahoma, when the anal ysis of
a State procedural rule does depend on an assessnent of
the Federal |aw, you have jurisdiction.

And | think that jurisdiction should be
exercised in this case to declare that this sentence is
unconstitutional. It is unquestionably unusual to
have -- no child of 13 in this country sentenced to life
W thout parole in 44 States nmakes it clear that this is
an unusual sentence.

But we also contend to say to any child of
13 that you are only fit to die in prisonis cruel. It
can't be reconciled with what we know about the nature
of children, about the character of children. It cannot
be reconciled wth our standards of decency, and we
believe that the Constitution obligates us to enforce
t hose standards and reverse this judgnent.

My time is up. Thank you.

CH EF JUSTI CE ROBERTS: Thank you,

50

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official
M. Stevenson, M. Mkar.
The case is submtted.

(Wher eupon, at 11:51 a.m,

above-entitled matter was submtted.)
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CERTI FI CATI ON

Al derson Reporting Conpany, Inc., hereby certifies that the attached
pages represent an accurate transcription of electronic sound recording of the
oral argunent before the Suprene Court of The United States in the Matter of: JCE
HARRI' S SULLI VAN, Petitioner, v. FLORIDA; and that these attached pages constitute

the original transcript of the proceedings for the records of the Court.
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