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PROCEEDI NGS
(11: 03 a.m)

CHI EF JUSTI CE ROBERTS: W’ |l hear argunent
next in Case 08-645, Abbott v. Abbott.

Ms. Howe.

ORAL ARGUMENT OF AWY HOWE
ON BEHALF OF THE PETI TI ONER

M5. HOAE: M. Chief Justice, and may it
pl ease the Court:

The Hague Convention exists to ensure that
custody disputes are resolved by the courts of the
country of habitual residence rather than through
abduction. It thus generally requires the return of a
child who is abducted in violation of a right of
custody. So too, a ne exeat right permts a parent to
require that the child reside in the country of
habi tual residence, thereby rendering international
abduction ill egal.

Ne exeat rights are not only rights of
custody under the text of the convention, but they
al so track the convention's vital purpose of ensuring
that children are not subject to international
abducti on.

Under the convention, Ms. Abbott cannot

evade the jurisdiction of the Chilean courts by
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abducting the child to Texas and then asking a Texas
State court to nullify the rights granted to M.
Abbott under Chilean law. That’'s the sound view of
the great mpjority of signatory courts to consider the
issue as well as essential authorities in both the
United States and Chile.

JUSTI CE SCALI A: How many - -

JUSTI CE G NSBURG  You woul d be on
absol utely sound ground if this were a convention on
the nutual recognition of jurisdiction and judgment,
but it's not. You -- you said the whole question is
deferring to the courts of habitual residence, but
this statute is not raised in ternms of court
jurisdiction. It's in ternms of the right of a
cust odi al parent.

M5. HONE: Yes, Justice G nsburg, and
M. Abbott has a statutory ne exeat right as well.
The fact that he also has this right under the order
is irrelevant, we believe, because no one is arguing
for -- that -- the question is whether or not he has
rights of custody under Chilean law, and it’s Chil ean
| aw that confers the ne exeat right.

The fact that he also has this right under
the order is -- is irrelevant for this case. |If

Ms. Abbott --
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JUSTICE G NSBURG You' re not relying on the
order; you're just relying on the statute?

M5. HONE: We are relying just on the
statute.

JUSTICE BREYER If that's so, imagine a
wel | - educat ed Anerican woman marries a man froma
foreign country X. They have a divorce. The judge
says, the man is conpletely at fault here, a rea
rotter. The woman is 100 percent entitled to every
possi ble bit of custody, and the man can see the child
twce a year on Christmas Day at 4:00 in the norning.
That's it.

Now, there's a law like Chile's that says
you can't take the child out of the country w thout
the perm ssion of the father too, this person who gets
to see the child twice a year. And you' re saying that
that's custody. |It’s custody, and -- and what is the
woman supposed to do?

She can't get a decent job worthy of her
education. The -- the -- all the courts said that
she's entitled to the child. She has to choose
between her life and her child. And -- and is that
what this -- this convention is ainmed at?

M5. HONE: It would be a right of custody,

Justice Breyer, that the convention doesn't |ook to

5

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
the purpose. Al it |ooks --

JUSTI CE BREYER  Now -- now, of course, what
" masking you with ny exanple --

M5. HOAE: Yes.

JUSTICE BREYER. Is why interpret it that
way, where all that you have is a rule of |aw that
applies to everybody, even in the case |I've tried to
i magi ne, where to say it's a right of custody would
ruin the life of the woman, woul d gi ve the husband
sonet hi ng whi ch he should -- certainly shouldn't have
in any noral term it would seem and she cones back
to the United States and is forced to give her child
back to whatever this country is. | have called it X
Now, why give that kind of interpretation to this
statute, which seens to have a purpose that’s | ooking
after wonen and chil dren?

M5. HOANE: Certainly. The -- the statute
that you hypothesize in this case, Justice Breyer
reflects the donestic country's judgnent that the
child should remain in the country, unless the father
agrees to its departure. W don't |look to why the
child's -- why the --

JUSTI CE BREYER Well, that's your
conclusion. I'mjust trying to get -- to see if there
i s any humane purpose underlying the interpretation

6
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that you have advocated, and certainly there are two
interpretations here. Your opponents will soon
present us with a different one.

M5. HONE: Certainly -- | nean --

JUSTI CE SOTOVAYOR: There is an alternative,
isn't there?

M5. HOAE: There is an alternative. | nean,
certainly under Chilean --

JUSTI CE SOTOVAYOR: For the woman to go to
the Chilean court?

M5. HOAE: Exactly, Justice Sotomayor.
Under Chil ean |aw and presumably under the |aw that
you' ve hypot hesi zed as well, Justice Breyer, the wonman
could go to court and ask for permssion to | eave the
country, and that's precisely what Ms. Abbott could
have done in this case. She just never opted to do
t hat .

JUSTI CE KENNEDY: Well, suppose you --
suppose you have a --

JUSTI CE BREYER: That isn’'t ny question.

M5. HONE: Ckay.

JUSTICE BREYER |I'mtrying to get at what
t he humane purpose woul d be, given your interpretation
of the law in this kind of situation?

M5. HONE: Well, the right to determ ne

7
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whet her your child will remain in the country or go to
another country is a very inportant right, and it's
sinply that that's the -- if that's the |aw that the
-- that the country has decided to establish, the
convention doesn't look to why that is.

And the drafters expressly envisioned,
Justice Breyer, that there would be cases in which one
parent woul d have physical custody of the child, the
ot her parent would sinply have the right to determ ne
the child s place of residence.

JUSTI CE KENNEDY: But what if -- what if
you’ d have a country in which ne exeat orders are
routinely inposed in every custody case? Then it's
al nost |ike your statutory case here. What does that
have to do with custody?

M5. HOANE: Well, that, again, sinply
reflects that country's judgnent.

JUSTI CE KENNEDY: It seens -- excuse ne,

M5. HOAE: Yes.

JUSTI CE KENNEDY: -- but I'Il just finish my
own questi on.

M5. HOAE: Yes.

JUSTI CE KENNEDY: It seens to ne that what
you are saying is that, in sonme countries, there --
there is a presunption that there is always custody in
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the party -- in both parties.

M5. HONE: There nmay be a presunption. W
have researched, and we don't believe that that’s
actually particularly common, Justice Breyer. But
certainly in many countries, there’s now a presunption
of joint custody.

And so, in all of those cases, under the
convention, the left-behind parent would be entitled
to the child s return. And the convention, again,
doesn't look to the purpose. It doesn't look to --
there's nothing in the convention, certainly, that
requires that there be one category of parents who
have rights of custody and are entitled to the return
and anot her category of parents who are not entitled
to the return remedy. There's a -- there's a system
of mutual trust under the convention and --

JUSTI CE G NSBURG. What happens to the wonman
who, now she has abducted the child to Texas, and she
says to the Texas court: |If you send nme back, | am
going to be beaten by this man who has a history of
being a batterer?

M5. HONE: Two things, please,

Justice G nsburg. The first is that that could happen
in any case, not sinply a case involving a ne exeat
right, but also a case in which the |eft-behind parent
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had joint custody, and so to a -- the second is that
the convention -- yes.

JUSTI CE G NSBURG  You are saying that the
court -- the court that’s asked to give effect to the
convention is helpless, that it's automatic that if
there is a custody right, the court in the state to
whi ch the child has been taken nmust order that the
child be returned?

M5. HONE: No -- no, Justice G nsburg.
Article 13(b) of the convention provides an
affirmative defense to -- to return if the court in
the country of refuge determnes that the child would
face either a grave risk of physical or psychol ogi cal
harm or otherw se face an intolerable situation.

JUSTI CE KENNEDY: As |ong as you brought
that up, | was just going to ask: Should -- if you
prevail in this case, should there be a remand to see
if that section applies?

M5. HONE: Article 13(b) has not previously
been raised in this case, but in any event,
regardless, if this Court were to rule in our favor,
then the appropriate course would be to remand for
resolution of any remaining issues, yes,

Justi ce Kennedy.

CH EF JUSTI CE ROBERTS: The answer you j ust

10

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official

gave about concern for the protection of the child,
that applies only to the child? 1In other words, in
the case that we have been discussing, if the wonman
woul d be subject to whatever persecution or donestic
viol ence, but the child -- you know, there’s no
suggestion of any harmtargeted to the child, that
woul d not be a case in which they could grant refuge?

M5. HOAE: The -- the statute does -- the
text does apply to the grave risk of physical or
psychol ogical harmto the child, and certainly --

CHI EF JUSTICE ROBERTS: To only -- only to
t he chil d?

M5. HONE: Only to the child, although
arguably there would be sone risk of psychol ogi cal
harmif what the woman's all egation --

JUSTI CE G NSBURG Do you know - -

CHI EF JUSTI CE ROBERTS: So the woman woul d
be subject to -- if she wanted to remain with the
child, there would be no protection. She would have
to choose between subjecting herself to violence or
bei ng apart fromthe child?

M5. HONE: Well, the courts could al so, of

course, Chief Justice Roberts, try, you know, to solve

t he probl emt hrough undertaki ngs and pl aci ng
conditions on the child's return, if the -- if the
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article 13(b) were not fully able to address the
court's concerns. |If the court --

CHI EF JUSTI CE ROBERTS: That woul d be
consistent wwth the convention, for the returning
state to say, we are returning the child, but only
if -- you know, bang, bang, bang?

M5. HOAE: Well, in other contexts, for
exanple in the context of visas, yes. The Special
Commi ssi on neetings, when this issue has cone up, has
specifically urged the court -- or urged courts to
consi der undertakings and al so to consi der
i ntergovernnental negotiations in an attenpt to ensure
both the nother and the child' s safe return, yes.

JUSTI CE BREYER: What's the law -- what is
the law if a nother and a child -- sorry. Wat’s the
law if a couple living in a foreign country has a
decree of the court, and the decree of the court
grants certain visiting rights to the father, and the
father, violating those rights, takes the child to a
different country. Can the nother get it back?

M5. HONE: |'msorry. Could you --

JUSTI CE BREYER: What's the normal | aw where
you have a couple -- they' re supposed to | eave the
child in the country, but it doesn't say that.
There’s no ne exeat thing. They' ve just agreed to
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certain visiting rights.

M5. HOWE: Yes.

JUSTI CE BREYER: And in violation of those

rights, the father, say, takes the child to another
country in violation of the divorce decree of the
first country.

M5. HONE: |If the nother had rights of
custody, then those rights of custody would be
breached by the --

JUSTI CE BREYER: No, you are not
under st andi ng ny questi on.

M5. HONE: Okay. | apol ogize, Justice
Breyer.

JUSTI CE BREYERT M question is, outside
this convention --

M5. HOAE: Yes.

JUSTI CE BREYER. If -- forget the
convention. Suppose there’'s just a divorce decree.

M5. HOAE: Yes.

JUSTI CE BREYER: And suppose a parent,
violating the decree, takes the child to another
country in violation of an ordinary divorce decree.
Does the injured parent have a way of getting the

child back?

M5. HONE: There's no international -- other
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international renedy. |In the United States, for
exanpl e --

JUSTICE BREYER. |I'msure there isn't, but
under the law --

M5. HONE: -- there could be, for exanple,
the UCCIEA in the United States. You could go to
court with an international order and attenpt to seek
the child' s return in that manner, yes. You would
attenpt to seek enforcenent of the court's order in
the United States.

JUSTI CE BREYER: You woul d go and take the
court's order to a court in the United States and try
to enforce it?

M5. HOAE: Yes.

JUSTI CE BREYER: And the Anerican court
woul d be under obligation, | guess, to enforce it?

M5. HONE: In theory, yes. Yes.

JUSTI CE BREYER. Well, all right. So our
question here is which of the two nechani sns shoul d we
use?

M5. HOAE: We should use this convention,
Justice Breyer --

JUSTI CE BREYER: | know you think that, but
l"'mstill worried about ny nother in the case that --
t hat you gave ne.
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M5. HOAE: One thing that -- that may give
you sone confort, as far as the convention's drafters
are concerned, is that this was a scenario that the
convention's drafters had in mnd fromthe very
begi nning of the drafting process. They had five
scenarios that they --

JUSTI CE BREYER: |’ ve read through that, and
I"I'l tell you that, on the basis of ny reading through
all that stuff, nmy mindis in equipoise. | find sone
one way, sone the other.

| think maybe each side does a little
overstating here, but -- but I -- I amin equipoise,
having | ooked at that quickly. So I know -- | know
the stuff, you can -- but that's why | amtrying to
get to the underlying humane idea that’s supposed to
underlie that, and see if it applies here.

M5. HONE: (Okay. The -- the convention was
drafted on the prem se that the best interests of
children are served by their return to the country of
habi tual residence, so that the courts in that country
can nake the decisions. The convention --

JUSTICE G NSBURG Ms. Howe, wasn't the --
the problemthat gave rise to this Abduction
Convention just the situation that Justice Breyer
brought up? That is, the parent that has visitation

15

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
rights snatches the child, takes it to that parent's
home country, and then you are relying on only the
court order. That's why we have the Hague Convention
on the Abduction of Children.

It wasn't for the -- | nmean, this -- this
case is not the usual case. The usual case is the
noncust odi al parent takes the child out of the country
where the custodial parent lives. And,
internationally, there was a huge problem of getting
the child back, and that's why we have the Hague
Conventi on on Abduction, because courts weren't
enforcing foreign court orders.

M5. HOANE: That's right. They were -- they
were not enforcing foreign court orders, and it's
true, Justice G nsburg, as you say, that the sort of
prototypical case that was present when they drafted
t he convention was that one parent, usually the
nmot her, woul d have sol e physical custody and the
father would have just visitation, and it was intended
to address that problem

But at the time that they drafted the
convention, they also had in mnd the increasing
preval ence of joint custody and included that in the
convention. And they also recognized, as | said, that

there would be scenarios in which one parent would
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have what we’d consider to be physical custody of the
child; the other parent would have other rights, such
as the right to determne the child s place of
residence. And they did intend for the parent who did
not have physical custody but had other inportant
rights relating to the child, such as the right to
determ ne the child s place of residence, to be --

JUSTICE G NSBURG Well, what is the -- what
is the significance of their breaking down the two
categories? One is the rights of custody, and the
other is rights of access.

Because | take it that under your view of
the Chilean law, given that the noncustodi al parent
will always have this right to block taking the child
out of the country, then there's really no difference
between the two categories, because every, say, father
with the right of access -- not custody, just access
-- would automatically by virtue of the law of Chile
have this one custodial right; that is, to block
taking the child out of the country.

M5. HOAE: It's true. But again,

Justice G nsburg, you don't | ook at why the country
attributed those particular rights. You just |ook at
whet her the parent has those rights.

And | think it's helpful to think of the

17

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
Chil ean system in effect, as a -- as a formof joint
custody, just as sone countries have a presunption of
what we woul d regard as joint custody.

JUSTI CE STEVENS: Does your argunent really
boil down to the claimthat this was, in effect, joint
custody? It seens to ne it clearly was not.

M5. HONE: We believe that the Chil ean
systemis anal ogous to joint custody. There's a
presunption that -- but it --

JUSTICE STEVENS: |1'd say it's not, but --

M5. HOANE: But --

JUSTI CE STEVENS: But -- but are you arguing
that this -- that this case is -- is the equival ent of
a joint custody case?

M5. HOAE: No. We are arguing that the
ne exeat right is a right of custody under the text of
t he conventi on.

| f the Court has no further questions --

JUSTI CE KENNEDY: Well, you're saying -- |
know the white light's on -- but you are saying that
every case that involves the Chil ean governnent, the
convention here is applicable, requiring return?

M5. HOANE: |If the parent has visitation
rights, then yes. That's sinply the way that Chile
has opted to do it.
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CHI EF JUSTI CE ROBERTS: Thank you, counsel.
Ms. Anders.
ORAL ARGUMENT OF G NGER ANDERS
ON BEHALF OF THE UNI TED STATES,
AS AM CUS CURI AE,
SUPPORTI NG THE PETI TI ONER

M5. ANDERS: M. Chief Justice, and may it
pl ease the Court:

The ne exeat provision at issue in this case
gave Petitioner the power to prevent exactly the harm
that is the Hague Convention's central concern.

JUSTI CE KENNEDY: Do you -- do you agree
that every case originating in Chile nust conme out
this way, so that there is a return required?

M5. ANDERS: | agree that Chile has by |aw
deci ded that the ne exeat right should arise
automatically in any parent who has visitation rights.

JUSTI CE KENNEDY: But that seens to ne
remote fromthe concept of custody that the convention
has in m nd.

M5. ANDERS: | don't think so, Justice
Kennedy. | think the convention -- the explanatory
report makes clear that the convention is designed to
protect all of the ways in which joint custody can
ari se and be awarded under donestic law. And | think
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we have a variety of situations in every country in
whi ch joint custodial rights arise automatically.

For instance, in the United States, when two
parents are married and separated, and there has been
no custody order yet, we would say that both of those
parents have automatic joint custody rights in the
child. In civil law countries, there are a variety of
autonmatic joint custodial decision-naking --

JUSTICE STEVENS: But is there a distinction
between the -- what's before us in this case and the
different case in which the order specifically said
custody shall be joint? The sane -- would that not be
a different case, in your view?

M5. ANDERS: It would not be a different
case, because the convention protects rights of
custody, and it specifies that those rights can be
awarded jointly.

JUSTI CE STEVENS: But the decree says that
custody -- the nother is the one who has cust ody.

MS. ANDERS:. The nother nay have nobst of the
custodial rights, what we would think of as physical
custody, but the convention protects rights of
custody. And I think what's particularly inportant is
that it separates out the right to determ ne residence

as the nost inportant custody right with which it is
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concer ned.

JUSTI CE BREYER: \What they seemto be

thinking of -- this is -- maybe you can get at what is
bothering me. |’mperhaps not articulating it very

well. But the -- where there's any kind of a custody
right, I normally think there was a human being call ed

a famly |l aw judge who has a very tough job, and he
has | ooked at the situation of these two people here
and the child. And he said, at least: Smth and Ms.
Smth, you are each going to have a little bit, at
| east .

Now, but in a situation where he says to
M. Smth, nothing, | want to give you nothing -- he
thinks this is Frankenstein's nonster; he does not
want to give hima single thing -- that, on your
interpretation of this statute, that doesn't matter.
Just because Chile has a general |aw that says you
can't take anybody out of the country w thout
perm ssion, just because of that, even Frankenstein's
nmonster is considered to have custody for the purposes
of this, though the human bei ng who | ooked at this,
called the famly law judge, said: Don't |let himnear
that child. Al right?

Now, that's -- don't pick up on nmy errors in
that I know | haven't stated it quite right, but | ook
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at what I'mdriving at. And that's what's bot hering
ne.

M5. ANDERS: Well, | think Chile could have
made a determnation as a matter of its donestic |aw,
that it would be in the child s interest --

JUSTI CE BREYER: | know there are ways out,
but why should we include custody to be a situation
where the human being who | ooked at this couple
t hought that that individual, the husband, should have
not hi ng but visit himoccasionally on Christmas? Wy
should we interpret the word "custody” in this treaty
to include even that situation, which turns the treaty
into a general “return the child” no natter what?

M5. ANDERS: Well, | think the convention's
fundanmental principles actually are in line with your
concerns, because what the convention says is that
anytine that the child has been abducted in violation
of a decision-making right that the -- that one or the
ot her parent has, then the child should be returned.

But the return remedy is not a determ nation
that the child should live with the |eft-behind parent
or that he should live out the rest of his life in
Chile. It's sinply a determ nation that the courts of
the country of habitual residence should deci de what

shoul d happen with the child going forward. That's
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the fundanental premise in it.

JUSTI CE SOTOVAYOR: Ms. Anders, that's the
point, isn't it? The purpose of the convention is
which court will decide the life of that child,
correct?

M5. ANDERS: That's exactly right.

JUSTI CE SOTOVAYOR: And to avoid, as |
understood the convention structure, this flight from
court to court and this |Iong, drawn-out process from
country to country over who's going to nmake that
choice, correct?

M5. ANDERS: That's right.

JUSTI CE SOTOVAYOR: And so the idea is,
whether it's one custody right -- correct nme if | am
wong -- whether it's one custody right or many, which
court is going to decide what's in the best interest
of that child?

M5. ANDERS: That's exactly right, and |
think the ne exeat right is very --

CH EF JUSTICE ROBERTS: So that if -- so
that if you have the nother taking her daughter from
say, a country where she would be forced to be raised
under sharia law and that -- that is up to that
country to decide whether the child has to be

returned? O is there a basis for a donestic tribunal
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in the court, inthe -- what is it called, the country
of refuge? Can that country decide that the child
shoul d not be returned?

M5. ANDERS: There are narrow defenses to
return, and one of those is the grave risk defense in
article 13(b). There's also a fundanental principles
defense in article 20. But, fundanentally, | think
the convention is prem sed on the idea that the courts
of the various states parties will be well-placed to
determ ne the custody --

CHI EF JUSTICE ROBERTS: So it's your
position that, in that case, the nother should return
her daughter to the country where she will be raised
under a systemthat the nother finds quite offensive?

M5. ANDERS: Well, that would not
necessarily be the case. Presumably, that nother
could raise the 13(b) defense or the article 20
defense to return, and --

CHI EF JUSTI CE ROBERTS: And what -- | know
Ms. Howe cited it. What is the standard on the 13(b)
def ense?

M5. ANDERS: It says, "A grave risk that the
return woul d expose the child to physical or
psychol ogi cal harm"

CHI EF JUSTI CE ROBERTS: Does -- does the
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status of, in this case, wonen in the country, does
that constitute grave risk, or is it an individualized
determ nati on?

M5. ANDERS: | think it would generally be
an individualized determ nation. But | think the
convention is based on the assunption that wherever --
wherever the parent started out, wherever their
custody determni nations are being nmade to begin wth,
that is the country that should continue in the normal

situation to determ ne what should be in the interest

CHI EF JUSTI CE ROBERTS: And that country is
going to nmake a determ nation in favor of their
donestic |l aw and their donestic system Presunably,
they are not going to say: W think it's a grave risk
to the child to be raised under our system

M5. ANDERS: Well, it would be the -- it
woul d be the courts in the country of residence that
woul d be making that determnation. But | think the
guestion of which court m ght have a nore favorable
determ nation, that -- that kind of forum shopping is
preci sely what the convention was trying to prevent.

JUSTI CE BREYER Well, could we interpret
the words "great psychol ogical harm to include, for
exanpl e, a situation where an educated woman with an
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advanced degree is unable to get work in the country
where her child lives and has to |live under conditions
that are -- that are really -- we would say are fairly
primtive because of her inability to find an
appropriate enploynent? Can you include that under
great psychol ogical harm so that the child wouldn't
have to go back?

M5. ANDERS: Well, | -- | presunme that you
could, in an individual case, offer evidence that
m ght include things like --

JUSTI CE BREYER: Well, has there ever been
-- woul d you advocate that kind of very broad standard
of great psychol ogical -- and what woul d be your
position, or what's the governnent's position on that?

M5. ANDERS: |It’'s that the defense would be
nmore narrow than that. But that's because, first, the
convention is based on the idea that -- that the
courts of the country of habitual residence can nmake
this determination in the child s best interest, and
that they should be the ones to do that -- we
shouldn't allow forum shopping -- and al so because the
return remedy is not a determnation that the child
will have to stay in the country for the rest of his
life or even that the nother would necessarily have to

return with him
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JUSTI CE SCALIA: | thought it has to be
psychol ogical harmto the child; isn't that right?

M5. ANDERS: That's correct.

JUSTI CE SCALI A: So psychol ogi cal harmto
the woman who can't work in the country woul d be
irrel evant.

MS. ANDERS: Well, it mght be
rel evant evidence --

JUSTI CE SCALIA: -- unless that woul d
secondarily affect the child?

M5. ANDERS: Right. Right.

JUSTI CE SOTOVAYOR:  Counsel, you said in
your brief that this position by the Solicitor General
is long-standing. |'mquoting. Wat do we | ook to,
to see how far back and under how many adm ni strations
this position has been taken and in what fornf

M5. ANDERS: Well, it’s certainly the
position as nenorialized in our brief here. | don't
believe that we have nenorialized it in witing prior
to this brief, but this Court has in the past | ooked
to the governnent's position as nenorialized in an
am cus brief in this Court.

JUSTI CE SOTOVAYOR: But we have been a part
of the Special Comm ssion since 1989, correct?

M5. ANDERS: That's correct. And in the
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first Special Comm ssion neeting in 1989 and then
again in 1993, this issue was on the agenda, and the
United States joined the consensus of the states
parties that a ne exeat right should be considered a
custody right under the convention. And so --

JUSTI CE SOTOVAYOR: |s there anything in the
hi story of the negotiation and passage of the -- of
the treaty that -- that reflects what the U S 's
position was on this particular issue?

M5. ANDERS: Not on this particular issue
specifically, but this has been our position as -- as
expressed in the Special Comm ssion neetings and the
reports to --

JUSTI CE G NSBURG  You don't question what
the representative of the nother has said in this
case, that the enphasis -- when this Hague Convention
was before Congress, the enphasis was on the custodi al
parent -- that is, the person in the situation of the
nmot her here -- that what Congress was told was the
urgent problem was the noncustodial parent taking the
child away fromthe custodial parent. That was the --
the major thing that drove this convention and that's
what the State Department told Congress; isn't that
so?

M5. ANDERS: | believe the State
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Departnent's legal analysis stated that the typica
case mght be one in which a parent with -- with
pri mary physical custody had the child, but the
visiting -- the parent with visitation rights took the
child to another country. But the fact that it was a
typical case neans that it wasn't the only type of
case, and as -- as famly |aw has devel oped over the
past 30 years, joint rights of custody have becone
nmore and nore prevalent, and we, therefore, think that
this is ajoint right to determ ne residence under the
convention, because it gives the father the right to
wi thhold or grant consent to the child' s renoval from
the country.

CH EF JUSTI CE ROBERTS: Thank you, counsel.

M. Hays.

ORAL ARGUMENT OF KARL E. HAYS
ON BEHALF OF THE RESPONDENT

MR. HAYS: M. Chief Justice, and may it
pl ease the Court:

Ri ghts of custody and rights of access are
very different and distinct substantive rights. The
Hague Convention makes a distinction between those two
sets of rights and provides the automatic return
remedy only in those situations where there has been a

breach of a right of custody.
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What M. Abbott is seeking in this case is
to have the Court define a bright-line rule, saying
that in any instance where there is a statute or a
provision which limts the rights of the custodi al
parent to renove a child outside of -- of the
particular jurisdiction, that any tine there is a
statute or ordinance or order to that effect, that you
confer rights of custody upon an individual who woul d
otherwi se only have rights of access.

JUSTI CE G NSBURG Wl l, you could say --
you can say that the nother did not have ful
custodial rights. One custodial right is certainly to
determ ne where the child will live. And the nother
did not have that right wwth respect to taking the
child out of the country.

MR. HAYS: The nother did not have the right
to take the child out of the country w thout either
obtai ning the perm ssion of the father or obtaining
perm ssion of the court to do that. That was a
[imtation on her exercise of custodial rights. It
did not, in and of itself, grant a right to the
father. The father was not granted a custodial right.

JUSTI CE KENNEDY: Well, you could say that
the limtation on the custodial right is the right of
t he husband to visit once a nonth or 3 -- 3 weeks a
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month. | -- 1 think that's slightly an artificial
appr oach.

JUSTICE GNSBURG It's a provision --

JUSTI CE SOTOVAYOR: Let's assune there’'s a
| aw t hat says joint custody; nmom can determ ne the
place to live; nom can determ ne the education of the
child; dad can visit when he wants; dad can review
choices but not veto them But we consider this joint
cust ody.

Under your view, what defines custody under
the convention in a way that would justify an American
court saying, that's not a custodial right; even
t hough the law of that domestic jurisdiction defines
that and says, that's our terns of joint custody, but
we create this kind of joint custody?

MR HAYS: In -- in that situation, the --
the rights are created under the |law of the
jurisdiction, and that -- and that -- in that
instance, it would be a joint custodial right.

JUSTI CE SOTOVAYOR: R ght. Regardl ess of
what the ternms of that right are, so long as the
donmestic | aw deens it such, correct?

MR. HAYS: Right. But in this instance the
Chil ean courts have not created a joint custodial

right wthin the common --

31

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official

JUSTI CE SOTOVAYOR: Wl |, except the -- the
convention doesn't define custodial rights, correct?
It doesn't give them nmeani ng except in one way, the
right to determ ne a place of residence, correct?

MR. HAYS:. No, Your Honor. \What happens is
the -- the convention contains an understandi ng of
what the parties at the tine of the drafting of the
convention understood custodial rights to entail. The
focus of the convention was on maintaining the
rel ati onship between the parent that was providing
care. And so the nmenbers of the convention --

JUSTI CE SOTOVAYOR: Now, that's a little
t ough, because parents provide care in so many
different ways. And weren't the convention nenbers
very cogni zant of the fact that in different countries
that has different neanings?

MR. HAYS: They were. But they understood
that there was a commonly accept ed understandi ng of
custody in terns of the party who had care for the
child. And that was --

JUSTI CE SOTOVAYOR: That's not the word they
used. They used "custody rights including determning
the place of residence.” So they didn't give any
greater neaning to the word "care" than that.

MR HAYS: The -- the exact definition from
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article 5is “rights of custody shall include rights
relating to the care of the person of the child,” and
then they said, “and in particular, the right to
determ ne the child s place of residence.”

JUSTICE ALITO Wl l, suppose there’'s a
court order that prohibits the -- one of the
parents -- the parent with whomthe child |ives nost
of the tine fromnoving nore than an hour's drive from
the prior place of residence, would that be --
would -- would the -- the other parent then have
cust ody?

MR. HAYS: No. Here again, that is -- that
is sinply a restriction placed upon that parent's
right to exercise custody. It is -- it is --

JUSTI CE ALI TGO Suppose the court order says
that the -- that the child may not nove fromthe house
where the child lives now Wuld that be custody?

MR. HAYS: Again, that is -- that is sinply
a restriction on that parent's right to exercise
their -- their custodial authority.

JUSTICE ALITO Well, what’'s the nmeani ng of
the phrase "determ ne the place of residence"?

MR, HAYS: “Determ ne the place of
resi dence” was -- was placed into the convention

because that ordinarily is a right of custody. A
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parent who ordinarily has the care of the child has
the child with them

And | woul d hazard a guess that if you were
to ask anyone in this courtroomwhat their residence
was, they would tell you that their residence is 123
Mapl e Street, that it doesn't entail the determ nation
of the actual country --

JUSTICE ALITGO Well, okay. So, if -- it
there’s a court order that says the child shall not
move from 123 Maple Street wi thout the consent of both
parents, do both parents then have custody?

MR, HAYS. In -- in that instance, there may

be a -- ajoint right regarding the -- the
determ nation of the residence, which is not what we
have in -- which is not what we have in this case.
But here again, it is -- it is nore in keeping with
sinply putting a restriction upon the parents who --
t he parent who has the right of custody, their right
to exercise that.

JUSTI CE STEVENS: M. Hays --

JUSTICE GNSBURG If he has the right to
say no, don't take the child out of the country, then

he has sonething nore than a right of access. You --

you are talking, well, she has the rights of custody.
But because he -- it's not just the court, because
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it's his consent in the first instance. He has a
right to determne that the child shall not |ive
outside the country of habitual residence. That is
not a right of access.

MR, HAYS: It's inportant to understand here
that -- that he does not have a -- a right under the
Chilean statute. If --

JUSTI CE G NSBURG | thought the statute
says the consent of the -- of the other parent.

MR. HAYS: The -- the statute says, first of
all, that if you -- you have the consent of the
parent, but if you don't get the consent of the
parent, you go -- you go to the court. So it is --

JUSTICE G NSBURG Well, that's true of
custody decrees generally. W get themnodified by a
court in the best interests of the child. So it --
but in the first instance, it says -- it’s he has the
consent or w thholding consent. And ny question to
you is, whatever that is, it isn't a right of access?

MR, HAYS: |It's actually not -- it -- and
that’s -- and that’'s the position that M. Abbott
wants this Court to -- to take, is that, well, it's a
right, and since it's not a right of access, it has to
be a right of custody.

It's -- it's actually not a substantive
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right. It is a neans of doing two things, which is

what the United States recognized at the tinme of the

drafting of the convention. It is a neans of
preserving the jurisdiction of the court. It is also
a neans of enforcing access rights. |It’s a procedural

right; it is not a substantive right. And the -- the
Hague Convention clearly makes a distinction between
substantive rights of custody and substantive rights

of access. But what -- what the -- M. Abbott wants

JUSTICE G NSBURG It just says that the
right of access is the right to take a child for a
[imted period of tine to a place other than the
child s habitual residence. There’s nothing about
procedure or substance in this; it says this is what
right to custody is, and this is what right of access
iS.

MR. HAYS: Actually, Your Honor, what the --
what the convention does is not specifically define
either term The -- the termnology is -- is it
i ncludes these particular rights, because they didn't
want to get specific as to what exactly rights of
custody entailed, what exactly rights of access
ent ai | ed.

JUSTI CE KENNEDY: But that -- that cuts both
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ways so far as you are concerned, because it includes
-- mght mean that custody includes the right to
insist on living in a specific country.

MR, HAYS: That was not the understandi ng of
the -- of the drafters of the convention, because --
and --

JUSTI CE KENNEDY: But, textually, that’s
certainly plausible.

MR. HAYS: Textually, when -- when you
exam ne article -- when you examne article 5 in
conjunction with article 3 and article 13, that
doesn't -- that doesn't follow because article 3 and
article 13 both provide that the rights had to be
actually exercised. And when you -- you read the
Pérez-Vera report, which is analyzing both of those
sections, it -- it's clear that the intent of the
drafters at the tine was that you had to have actua
physi cal care of the child, because the purpose of
this -- of this convention was to prevent the
situation that this Court has already di scussed, and
that is, a parent who has custodial rights, ful
custody of a child -- the other parent kidnaps the
child and takes themto another country in order to
seek a -- another court order.

In this case, you don't have that situation
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Chile already determ ned that Ms. Abbott had ful
custody of her child.

JUSTI CE STEVENS: May | ask this question
about the term “place” -- “place of residence”?
Putting aside the control of the ne exeat that would
prevent her fromleaving the country, just |ooking at
the situation within Chile, what -- did she have any
limtation on her right to pick that place of
resi dence within Chile?

MR. HAYS:. Absolutely not. She could decide
wherever she wanted to live in Chile under the court
order that she was given. She had full control over
deci ding where -- where her son was to live --

JUSTI CE STEVENS: So, the only control that
the -- the husband had was the right -- whatever right
was given by the ne exeat provision, that you can't
take the child out of the country?

MR. HAYS: That's correct. That she had to
first get either his permssion or go to court and get
perm ssion of the -- of the court.

JUSTI CE STEVENS: And even if there had been
no fight of the kind that devel oped, she would have
had a unrestricted right to pick the place of
resi dence?

MR. HAYS: Absolutely. She -- she had the
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absolute right to decide all issues with respect to
her son.

JUSTICE ALITO Wich is nore inportant,
determ ning the house in which the child is going to
live or determining the country in which the child is
going to live?

MR. HAYS:. For purposes of the convention,
determ ning the house where -- where the child lives,
determining the issues relating to the care of the
child, because that was what the convention was
intended to protect, that rel ationship, because you
wer e having situations where a parent who had a
custodial relationship with the child would have that
rel ati onship severed by the other parent taking the
child, going to another country, and then seeking a
court order.

And there is one thing that | think needs to
be corrected here. Wien Ms. Abbott went to Texas,
she did not attenpt to obtain a court order that would
have stripped M. Abbott of his rights. 1In fact, in
Texas the presunption is joint managi ng
conservatorship. And she asked for sol e managi ng
conservatorshi p, which would have been the equival ent
of what she was granted under Chilean | aw.

JUSTICE ALITO Wiy woul d the signatories of
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this convention have wanted to regard a parent as
having custodial rights if the parent has the right to
veto a change of address wthin a country, but not
when the parent has the authority to veto the future
nationality and cul tural background of the child?
MR. HAYS: They very well may not have

i ntended either of those instances to create a -- a
joint right of -- of custody. At the point in tine

when the convention was being drafted, joint custodial

rights were -- were basically a new concept, and there
were -- there was not a | ot of experience in the
exercise of joint -- of joint custodial rights.

The -- the focus of the convention was

ensuring that the parent who had the primary
relationship with -- with the child, that that

relati onship would not be severed by soneone taking a
child out of -- of the country. And that was the
focus of -- of the convention, which is why there was
a distinct difference drawn between protecting rights
of access and protecting rights of -- rights of

cust ody.

Ri ghts of access were given different

protection nmechani sns under -- under the convention,
as opposed to the mandatory return that was -- that
was envi sioned by rights -- by --
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JUSTICE ALITO | don't want to bel abor
the point too nuch, but maybe you could just give
me an exanple of a court order that you believe
woul d give a parent the right to determ ne place of
resi dence and, therefore, would constitute custody
wi thin the neaning of the convention.

MR. HAYS: Typically -- typically in -- in
Texas, Texas adheres to a position of joint managing
conservatorship. The presunption in Texas is that
bot h parents have equal ability to make deci sions
regarding their child. And so the courts wll
routinely enter orders to say both parents get to
deci de education, both parents get to deci de nedi cal
I Ssues.

Even in that instance, though, the court
will attribute the right to determne the primry
resi dence of the child to one parent or the other, and
will inpose a -- a restriction on the exercise of that
right. They will inpose a geographical restriction
and say, you can establish residence only in this
county or -- or contiguous counties.

That’s in the nature, though, of a -- of a
j oi nt managi ng conservatorship or joint custody
situation. Wat we have in this case, though, is an
i nstance where all of the custodial rights, all of the
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deci si onmaki ng authority was given solely to the
not her. The --

JUSTI CE G NSBURG Not according to the --
what is it, the Chilean central authority, you know,
the letter that was sent to the Second Circuit, |
think in the Duran case. The -- the authority within
Chile that is responsible for the inplenentation of
this Hague Convention said that it regarded that
statute to create a custody right for purposes of the
Hague Conventi on.

MR. HAYS: Actually, Your Honor, that --

that statement in the briefs is a -- is a m sstatenent
of what happened in the Beaunont case. 1In
Duran v. Beaunpont, there are -- there are distinctions

t hat have not been nmade by -- by M. Abbott. Most
inportantly, there was no court order in that case.
And, when there is no court order, under Chilean |aw,
it is asituation where there is joint custody as a
matter of |aw

Secondly, the actual affidavit -- and the
| anguage of the affidavit is quoted in the dissent to
that case. The actual affidavit states both parents
have the guard and custody of their daughter, and the
deci sions of mmjor inportance nust be adopted by both
parents.
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So, clearly, the Chilean authority was
referencing in their -- in their affidavits they
provided in that case, to the fact that this was a
joint custody situation. And they -- they didn't
decide it solely on the basis of -- that this ne exeat
statute created a right of custody. Also --

JUSTI CE G NSBURG | thought there was a
sentence in there -- and you can correct nme if I'm
wong -- that said that the statute, under Chil ean
|l aw, amobunted to a right of joint custody.

MR. HAYS: The wording -- the wording of --
of the sentence, it includes the statute. It's like

the statute, comm, the guard and custody, and al so

deci sions of mmjor inportance. It's -- it's a nunber
of things. [It's not just singled out the way that
M. Abbott has -- has presented it to the court.

They don't nake a statenent saying, this
statute equates to rights of custody. It's a
situation where they say, you take all of this
together, the fact that they had the guard and cust ody
of their daughter and the decisions of major
i nportance nust be adopted by both parents -- you take
all of that together as the finding of the Chilean
authority that, in fact, the parent in that case had
joint decisions and had -- had rights of custody that
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wer e bei ng breached.

JUSTICE BREYER. So if I -- if | think, as
Justice Alito was starting out, that if the -- a court
order in the divorce case says the father and nother
will jointly decide what house to live in, that the
father has a custody right, if it jointly says the
father and the nother will decide what State to live
in, that that's a custody right. That it says that
the father and nother wll decide what city, sane.
The father and nmother will jointly what country to
[ive in, sane.

But suppose that there is no such decree;
rather, the jurisdictional statutes of the nation,
W t hout considering this famly, have a rule that says
they have to live in Chile w thout Court perm ssion.

s there any way | can draw a line, in terns
of this statute, between the two situations, the one
bei ng where the divorce judge actually focused on the
needs and circunstances of a famly, the other being
where there was no nore than a jurisdictional lawin a
nation that tried to protect the jurisdiction of its
courts?

MR. HAYS: The purpose of the convention
was -- was not focused on protecting the -- the
jurisdiction of --
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JUSTI CE BREYER: | understand that, but what
|'"'mwondering is if -- if -- | thought you woul d agree
with me about that, and since | thought you would
agree with ne about that, you would explain to ne how
| could reach that result, consistent with the
| anguage of this convention, which tal ks about custody
rights granted by operation of |aw

MR HAYS: Qur position is that this does
not give any sort of affirmative right to the father,
and it is not aright to determ ne because, if you
take the common usage of the right to determne, it is
to make an affirmative decision, and --

JUSTI CE SCALIA: Mst courts in countries
signatory of the treaty have come out the other way
and agree that a ne exeat right is a right of custody,
and those courts include the U K , France, Gernmany --
| believe, Canada. Very few cone out the way you --
how many conme out your way?

MR. HAYS: Actually, Your Honor, the United
St ates and Canada do, and the analysis that we --

JUSTI CE SCALIA: Well, wait, | nmean --

(Laughter.)

JUSTI CE SCALIA: You're witing our opinion
for us, are you?

(Laughter.)

45

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official

MR. HAYS: The -- the United States and
Canada -- as we point out in our brief, and | believe
that it's pointed out in other amcus briefs, the --
there have only been seven courts of last resort that
have heard this issue. There are sone 81 countries
that belong to the Hague Conventi on.

JUSTI CE SCALIA: Yes, but, still, inall, |
mean, they include some biggies, |ike the House of
Lords, right? And -- and the purpose of a treaty is
to have everybody doing the sane thing, and -- and |
think, we -- if it's a case of sonme anbiguity, we
should try to go along with what seens to be the
consensus in -- in other countries that are
signatories to the treaty.

MR. HAYS: If, in fact, there were a -- a
consensus, but there -- there is not a consensus in
this instance because we -- as we analyze in our brief
and | believe the 11 | aw professors analyzed in their

brief, you cannot get a clear consensus of what --

JUSTI CE BREYER: Who's against it? | -- as
| read their brief, France is not on their side. It's
split.

MR. HAYS: Correct.

JUSTI CE BREYER: Canada is on your side;
that the House of Lords is -- has sone dicta witten
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by two judges, which is good, but it wasn't a hol ding
in the case.

MR. HAYS: Correct.

JUSTI CE BREYER And -- and that's about it,
and so naybe they --

JUSTI CE G NSBURG  You have -- you have a
| ady --

JUSTI CE SCALI A:  Ger many.

JUSTI CE BREYER:  Ger many.

JUSTI CE G NSBURG -- Elizabeth Butler-Sloss
in the Court of Appeal in England, and that was a
squar e hol di ng.

MR. HAYS: That was -- there -- there have
been -- that is one instance. However, you al so have
the situation of the -- the Canadi an opi ni ons which
are wel | -reasoned opinions --

JUSTI CE G NSBURG. Which are dicta.

MR. HAYS: Which, actually, even though --
even though they did not return the child based on
the -- on the ground, they still made the -- the
deci sion, and the second case that followed --

JUSTICE GNSBURG Al right. WlIl, you can
take the German constitutional court.

MR. HAYS: Well, the German constitutional
court in that instance, their specific reference in
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the case itself to the fact that this involves al so
joint custody rights, as do -- as do a nunber of the
other foreign -- of the other foreign cases. Ireland,
also, is one that is cited by M. Abbott, and that one
involved a situation of joint parental responsibility.

JUSTI CE BREYER: Who do you count for you of
the seven, just so |l can wite it down and go back and
read then? Any one of the seven for you?

MR. HAYS:. Yes, the --

JUSTI CE BREYER: Wi ch?

MR. HAYS: The circuit courts in the United
States --

JUSTI CE BREYER: Ckay. Any other for you?

MR. HAYS: And Canada.

JUSTI CE BREYER: Canada. GCkay. And who's
agai nst you?

MR. HAYS: The -- well, France is divided.
France has --

JUSTI CE BREYER. No. | asked who is against
you.

MR. HAYS: Against us, it's -- other than --
other than the dicta that -- that’s pointed out in the
Engl i sh opi nions, we take the position that the other
ones, it's unclear as to -- as to how you --

JUSTI CE BREYER:  You think one against you,
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one for you, the rest unclear?
MR. HAYS:. Uncl ear, because --
JUSTI CE BREYER: (Ckay.
JUSTICE SCALIA: Is Australia -- is

Australia uncl ear?

MR HAYS: Yes. | -- the -- the Australian
case dealt, again, with a -- with a joint custody
situation, and in -- in that particular case,
believe -- if | amcorrect in ny recollection of it --

the Australian court expressed sone reservati on about
making a bright-line rule that these type of ne exeat
cl auses actually established --

JUSTI CE SCALIA: Well, according to the
Petitioner's brief, if this is inaccurate, the
Australian court followed the English Court of
Appeal * s decision that Justice G nsburg referred to,
enphasi zing the desirability of uniform
interpretations of the convention, and | count that
agai nst you, the Australi a.

MR. HAYS: The -- the point that we are
maki ng, however, is that, if you have a -- one or two
or even three countries that have gone one way and
t hen you have other countries that have gone the other
way, that there's not a clear-cut overwhel m ng
majority of the other jurisdictions that have ruled in
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favor of establishing ne exeat orders, and --

JUSTI CE SCALIA: W w il have to parse them
out, obviously.

JUSTI CE KENNEDY: | had one question for
t he other counsel and didn't have an opportunity to
ask it. If the Respondent were return to Chile, would
she face crimnal charges or contenpt charges?

MR HAYS: There -- there is a possibility

of -- of that. There is also a possibility under the
-- there was a question as to -- the -- what -- what
renmedies could -- could be used. There are -- there
are -- under the Hague Convention, article 21 provides

remedi es for access rights, which is what M. Abbott
has.

Al so, as was recogni zed by the State
Department, when they sent their -- when they sent
their analysis to the Senate in favor of ratification,
the State Departnment recognized that there are
mechani sms within the United States to enforce these
orders, nanely the Uniform Child Custody Jurisdiction
and Enforcenment Act that M. Abbott could avail
hi msel f of.

And M. Abbott, in fact, did file an action
in Texas to enforce his visitation rights.

JUSTI CE SCALIA: Well, if these things were
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effective --

JUSTI CE KENNEDY: Well, but the ne exeat
order --

JUSTI CE SCALIA:  -- we wouldn't -- we
woul dn't have a treaty, would we?

MR. HAYS: If they --

JUSTI CE SCALIA: |f these |ocal renedies
were effective, we wouldn't have a treaty.

JUSTI CE KENNEDY: And | was --

MR HAYS: These --

JUSTI CE KENNEDY: | was going to say the ne

exeat order, under your view, is the one order that

can't be enforced anypl ace.

MR HAYS: Now, the -- the -- a violation of

t he ne exeat provision could be enforced, but the
question before this Court is whether the neans of
enforcing the ne exeat provision falls under the
auspi ces of the Hague Conventi on.

JUSTICE STEVENS: May | just ask this

general question? |Is there any danger that the child

is old enough to nmake the decision now, and,
therefore, the cases are really noot?

MR. HAYS: Absolutely. Under Texas law, a

child that reaches the age of 12 -- the court is
entitled to consider that child's -- that child's
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desires. And under --

JUSTI CE STEVENS: So no nmatter what we do,

the child may actually provide the answer in this

case?

MR. HAYS: That, also, Your Honor.

JUSTI CE SCALIA: Wait, does that provision
of Texas law override the -- the treaty that the

United States has entered into?

MR. HAYS. The -- one of --

JUSTI CE SCALI A: Texas can ignore the
treaty, because the child is over 12 years ol d?

MR, HAYS: That -- no, it's a specific
provision of the treaty, Your Honor. Under article
13, the court -- the court that is deciding whether to
return the child has the discretion not to return the
child if the child is of sufficient age for the court
to take the wishes into account and the child doesn't
want to go back --

JUSTI CE KENNEDY: But that -- but that's a
defense to a renoval order

MR HAYS: It -- yes, it is a defense to a
renoval --

JUSTI CE BREYER. How old is the child?

MR. HAYS: The child is 14 and half right
now. And the --
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JUSTI CE SOTOVAYOR: The convention article

13 starts at 14, right?

MR HAYS: The -- the convention article

does not specify the age. It leaves it upto -- to
the determnation of -- of the particular jurisdiction
in which the case is -- is tried. However, because
this is in Texas, the -- the Texas statutes provide

that you begin to take a child's --

JUSTI CE SOTOVAYOR: |Is M. Abbott still in
Chil e?

MR. HAYS: M. Abbott's still living in
Chile, yes.

JUSTI CE SOTOVAYOR: And at the tine when the
child was renoved, there was ongoi ng custody notions
before the court in Chile?

MR. HAYS: Actually, that’s incorrect, Your
Honor. There was not a custody proceeding in -- in
Chile at the tinme. There were three proceedi ngs going
on. There was a protective order proceeding. There
was a request by M. Abbott to increase his visitation
rights, his rights of access. And then there was a
child support action where ny client was attenpting to
get sone $23,000 in past-due child support.

Those were the actions that were pending.
There was no attenpt at that tinme by M. Abbott to
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change custody. Just as | was saying, there was no
attenpt by ny client to change custody when she noved
to Texas.

JUSTI CE BREYER: Wy didn't your client just
ask the judge there to | eave Chile?

MR. HAYS: Your Honor, | don't know. |
don't know.

| f there’s no further questions --

CH EF JUSTI CE ROBERTS: Thank you, counsel.

Ms. Howe, you have 4 m nutes renaining.

REBUTTAL ARGUVENT OF AMY HOVE,
ON BEHALF OF THE PETI TI ONER

M5. HOWNE: Thank you, M. Chief Justice.

Wth regard to the child support, there was
an ordinary dispute over the anount of child support
that’s not addressed in the record and which was
finally resolved and which M. Abbott paid.

The question of crimnal charges -- we are
not aware on any charges pending in Chile. M. Abbott
has no intent to bring such charges if M. Abbott --
if Ms. Abbott returns to Chile.

And with regard to article 13 and the
guestion about the child s age, article 13 is
di scretionary rather than mandatory, so all that the

court in the United States woul d be doing would be to
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send the child back so that the courts there could
resol ve the dispute.

Turning to the -- the issues about -- the
gquestion of both “determ ning” and “the place of
residence.” As, Justice Alito, you alluded, this is
an international convention. The convention doesn't
care if Ms. Abbott noved wth the child from one
address in Chile to another. The convention cares
very nmuch when a child is abducted fromone country to
anot her .

And as regards the definition of residence,
it’s not defined in article 5(a), but it also appears
in article 5(b), which refers to rights of access. It
refers to the right to take the child to a place other
than the child' s habitual residence. And the drafting
hi story on this point nmakes quite clear that this
refers not only to the right to take -- take the child
fromthe honme, but to the right to take the child out
of the country.

In the convention context, the word
"determ ne" can't have the decisive, unilatera
meani ng that Ms. Abbott would attribute to it. The
convention contenplates that rights will be held
jointly and requires parents to work col |l aboratively.
So in this case, the Abbotts, by virtue of the ne
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exeat right, by virtue of the ne exeat statute, had a
shared, enforceable right to determ ne whether their
child would remain in Chile or woul d nove sonmewhere
el se.

And despite what M. Hays has argued and has
argued in his brief, it is a substantive right. The
parent who holds the right has the right to ensure
that his child remains in the country of habitua
resi dence, which has huge inplications for the
| anguage and culture in which the child wll be
raised, and it ensures that the courts of Chile can
resol ve any disputes relating to the child. It’s
certainly not a nere enforcenent nechanismfor M.
Abbott's access right.

Wth regard to the question of whether or
not M. Abbott needed to have care and control of the
child to invoke rights of custody, article 5(a) of the
convention is what defines rights of custody. There
is nothing in the text of that statute that requires
t he person invoking the convention to have physi cal
care of the child.

JUSTI CE BREYER: Can we read that exception
there to say -- "grave injury"” and so forth -- can we
read it as in essence saying, |ook, do what's best for
the chil d?
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M5. HONE: That -- you could read that as a
formof a best interests of the child standard.
believe that we would regard it as a little bit
narrower and a grave risk of harmto the child or
ot herwi se place the child in an intol erable situation.
But it is a formof the best interest standard,
certainly.

JUSTI CE STEVENS: May | ask you, do you
agree with your opponent, putting aside renoving the
child fromthe country, that within Chile itself the
custodi al parent had the full right to determ ne the
pl ace of residence?

M5. HONE: We do agree, yes.

CH EF JUSTICE ROBERTS: |I'msorry, I'ma
little taken aback by your answer to Justice Breyer.
You think the grave prosecution standard neans
what ever is the best interest of the child?

M5. HONE: No, | believe it's a stricter
standard than sinply the best interests of the child.
It's the -- you know, it's a -- | believe it speaks
for itself. It is a grave risk of psychol ogical harm
to the child. The convention --

CHI EF JUSTI CE ROBERTS: And you agree with
what | understood to be the Solicitor Ceneral's
position, that that’s an individual-specific and not a
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cul ture-specific determ nation?

M5. HOWNE: Yes, we do.

Article 13 is sinply an affirmative defense
to the -- once a judge has found that rights of
cust ody exi st and have been breached. There’'s
certainly nothing in the history of the convention
that reflects any intent by the drafters to narrow the
meani ng of “rights of custody” through article 13.

And finally, M. Hays cannot point to
anyt hing other than a single French trial court
deci sion that holds squarely in his favor, and when
that trial court decision was raised at the 1993
Speci al Conm ssion neeting, it garnered no support
fromthe del egates.

CH EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.

(Wher eupon, at 12:06 p.m, the case in the

above-entitled matter was submtted.)
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