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PROCEEDI NGS
(10: 08 a.m)

CH EF JUSTI CE ROBERTS: W will hear
argument this norning in Case 08-1457, New Process Steel
v. The National Labor Rel ati ons Board.

M. Richie.

ORAL ARGUVMENT OF SHELDON E. RICH E
ON BEHALF OF THE PETI TI ONER

MR RICHE M. Chief Justice, and may it
pl ease the Court:

The issue in this case is whether the
Nat i onal Labor Rel ations Board can continue to issue
adj udi catory deci sions when its nenbership falls to two.
The National Labor Relations Act clearly states that at
all times, a quorum of the board will be not |ess than
three nenbers. The board's interpretation --

JUSTICE SCALIA: Is it your position that
all of the actions of the board, including those taken
by the regional offices and by the general counsel and
by everybody else, is inoperative once -- once the
menbership falls bel ow three?

MR RICH E: No, Justice Scalia,
particularly with respect to the general counsel, the
statute at 153(d) has a separate enuneration of -- of

obligations and powers and authority, so we don't think
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that that fails.

We also think that, with respect to certain
adm ni strative type functions --

JUSTI CE SCALIA: Wll, it has a separate --
a separate authorization for these three -- three-person
adj udi catory panels as well, doesn't it?

MR RICHE It has -- it does,

Justice Scalia. It does have a separate authorization
for panels of three or nore nenbers. |t does not have,
as in this case, a separate authorization for panels of
two menbers.

JUSTI CE SCALI A: Ckay. But that's a
di fferent argunent fromthe argunent you were starting
off with, which, as | understood it, was once the
menber ship of the board falls bel ow the quorum of three,
by reason of that, the three -- fornmer three-nenber
panel s, of which there are now only two |eft, cannot
act. |Is that your argunent?

MR RICHE It is our argunent that the --
that once the menbership falls below three, that the
Nati onal Labor --

JUSTI CE SCALI A: The nenbership of the
boar d?

MR RICHE |'msorry, Your Honor?

JUSTI CE SCALI A:  The nenbership of the
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boar d?

MR, RICH E: Wen the nenbership of the
board falls below three. But we also believe that when
t he menmbership of the group falls below three, that the
del egee group's authority to make adj udi catory deci sions
| apses.

JUSTI CE SCALI A: | understood that argunent
and | thought that was the only one you were naking.

But you are nmaking a broader one, that it al so happens
whenever the -- whenever the board' s quorum di sappears.

MR RICH E You are correct,

Justice Scalia. W are making that argument. |It's
because of the first sentence of 153(b), which states
that the del egati ons have to be to nenbers of three or
nore nmenbers.

JUSTI CE SCALI A: So the regional offices
can't function, of the NLRB?

MR RICHE Wll, we believe they can
function. They can receive, for exanple, unfair |abor
practices conplaints. They can't nake adjudicatory
decisions. And we think that that is exactly what --

JUSTI CE SCALI A: Can the board pay sal aries?

MR RICH E W believe they can, because
there is probably a different statute that enunerates

that, Justice Scalia, other than this statute with
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respect to the authority with respect to adjudicatory
deci si ons.

JUSTICE SCALIA: [I'mreally reluctant to
rely upon this first argument that you are making,
because | really don't know what it does to all of the
functioning of the board.

MR RICHE Wll, one of the --

Justice Scalia, one of the things that we think is clear
is that the renedy for fixing an undersized board is not
for the board to redefine itself and to read the
statute, but for Congress or the president to act. And
there are many ways in which the president and Congress
could -- could fix the problemof an undersized board.

JUSTI CE G NSBURG. But here the court of
appeal s said that the Act does two things. First, it
said that the full board can delegate full powers to any
t hr ee- menber group. That was step one, and that was
done here.

And then it says there's this rule that a
quorumis three, but then it said: Except as to one of
t hese three-nenber groups that has been desi gnated,
except, and there the quorumis two. So why doesn't the
statute answer the question that, yes, a quorumis
three, except when it's two?

MR RICHE Well, | think there is two

6
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answers to that, Justice G nsburg. One is here the
governnent -- the board takes the position, as they say
on page 29 in a footnote to their brief, that when a
del egate group possessed of all of the board s power
acts, it is acting as the board and not as an agent of
t he board.

So first, we would say that the second
guorum provision isn't even applicable to this group
t hat was established -- of nenbers Kirsanow, Liebnman and
Schaunber. And so we think the three-nmenber quorum --

JUSTI CE SCALIA: | didn't understand that.
Wul d you -- would you nmeke that argunent agai n?

MR RICH E Certainly, Justice Scalia. The
government -- I'msorry, "the governnent.” The NLRB in
its brief in footnote 21 on page 29, as well as in the
del egation, the mnutes of the delegation in 2007, which
are found in our brief in the appendix on -- | think
it's pages 4a and 5a. Both say that when -- the NLRB
says in the footnote "Wen the del egee group possessed
of all of the board' s powers," which is what we have
here, "acts, it is acting as the board and not as an
agent of the board. So our position is that when you
becone the board, as this group did, now you are subject
to that m nimumthree-nenber del egee -- three nenber

guorum requi renent .
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JUSTICE G NSBURG But it's not an agent of
the board because the three-nenber group that has a
quorum of two has the full powers of the board. So the
statute doesn't say anything about a three-menber group
that has a quorum of two being an agent of the board.

MR RICHE It's a--it's agroup that is
del egated authority, and therefore, whether it's a ful
del egation or partial delegation, we believe that the
common | aw princi pl es of agency and princi pal nmake that
del egee group an agent.

JUSTI CE G NSBURG. But where does the
statute make that three-nmenber group with a quorum of
two, a quorum of two, an agent? It says they may be
desi gnated to exercise any and all powers?

MR RICH E  Justice Gnsburg, it does not
say the word "agent” in it. But the delegation that
it'"s referring to is at common | aw a princi pal - agency
relationship. So it's our position that once that
del egation occurs that the -- in a normal situation,
because you coul d have a three-nenber group of four
menbers, a board of four or a board of five, and you
could have a group with three nenbers. Wen the
del egation is made, it's our position and we believe
that this is the position that the D.C. Crcuit took as

well, that that's an agent of the board.
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JUSTI CE BREYER  You should -- you should
have a very direct answer to this question.

Were you finished, because | don't want to
interrupt that train of thought?

JUSTICE G NSBURG The D.C. Gircuit | think
was the source of your opening argunent because they

sai d when the nunber drops below three there is no

board, and | guess that's what your opening argunment was

based on.

MR RICHE Yes, Justice Gnsburg, it did
say that. But it also went on to say that it was
applying the rules, the comon | aw rul es of princi pal
and agency, and that when the board w thout three
menbers lost its authority to act, that the del egee
group to which the del egati on was nade al so | ost
authority to act. And in this case that's exactly what
happened. W had a three-nenber board -- we actually
had four delegate to three, and then two terns expired.

JUSTI CE KENNEDY: Well, just on this sane
poi nt before Justice Breyer | think noves to another
point. The statute does use the word "quorunt tw ce

and, as Justice G nsburg has pointed out, except that

two nenbers -- inits last phrase it uses the word

"quorum' tw ce: "Except that two nenbers shal

constitute a quorum"” It doesn't say two nenbers nmay
9
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act .

MR. RICH E: Justice Kennedy --

JUSTI CE KENNEDY: It says shall constitute a
quorum "

MR RICH E: Justice Kennedy, | think we
have to start first -- and you are correct, there are

two quorum provi sions, but "quorum' is not defined

differently.

Quorum -- | think we agree within NLRB

that a quorumis the m ni mum nunber of nenbers of a body

necessary to transact business. W have two different

bodi es defined in this statute. W have the board as

one body and we have the group as a different body. And

so when the
statute, we

interpretati

-- when the exception appears in the
agree again wwth the DDC. Grcuit's

on of that as sinply defining two different

nunbers of people necessary to fill out a quorum of

t hese two di

st at ut e.

fferent bodies that are defined within the

JUSTI CE BREYER: Can you -- can you -- if

you are right, it seens to ne you should have a very

cl ear, conci

se answer to the question that |I'mjust

going to ask you. And this is the question: |nmagine

that there was no del egation, none. Now we have five

menbers; is

a vacancy.

that right? One of themdies. So there is

Now, can the remaining four exercise the
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board' s power?

MR RICHE Cearly.

JUSTICE BREYER Cearly. Oay. So what is
the difference between the situation | just described
and this situation where the Board sinply delegated its
power to three people and one of themdies? Wat's the
difference? | can't find any difference in the
| anguage. So what is the difference?

MR RICH E: Justice Breyer, the difference
is that inthis statute there is a clear statenent that
at all tinmes the board nust have a three-nenber quorum
In your hypothetical there were still four menbers.

JUSTI CE BREYER: Correct.

MR RICH E. The board was still in place.

JUSTI CE BREYER: Except that two nenbers
shal | constitute a quorum of any group designated
pursuant to the first sentence, which says "The board is
aut hori zed to delegate to any group of three all of the
powers which it may itself exercise. " So, what's the
di fference?

MR RICHE \Wll, the difference is that
once the -- the difference between the hypothetical and
the situation we are in is that there were four nenbers,
and the statute --

JUSTI CE BREYER  Well, | know that, but I'm

11
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aski ng why does that nmake a difference?

MR RICHE It makes a difference because
the statute requires that at all tinmes the board shal
have a quorum of three nenbers, a m ni num quorum of
t hree nenbers.

JUSTI CE BREYER:  Except.

JUSTI CE SOTOVAYOR: But isn't that tied to a
gquorum for the board as a whole to act? Once it's
del egated a responsibility to a three-nenber board, it's
al ready said, unless it takes another vote, that it's
going to let those three people decide. It has -- |
understand the word "del egated” to nmean it's given over
its power to a subgroup. If it wants to take it back
it needs a quorumto do that. That's what | understand.

MR RICHE Wll, I think the problemis
Justice Sotomayor, that the delegation to a group of
three is indeed a valid del egation. W don't contest
that. But what we have here is a phantom group. And
what the -- what the board said, because nenber
Kirsanow s termexpired in Decenber, about 11 days after
the delegation. And if you look at the mnutes of the
board when they are delegating to the group, it says in
the mnutes that they "are continuing to be a two-nenber
quorum of a three-nenber group,” as if nenber Kirsanow

is a phantom. |It's a fiction. The group ceases to
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exist and the board -- it's not just that the board
falls below three and the board ceases to exist with al
del egated powers to this group. The group ceases to
exi st .

JUSTI CE KENNEDY: But that brings you back
to Justice Breyer's hypothetical. There's five nenbers
on the board. Cearly they can del egate under the
statute. Now there are only four nenbers. Sonething
happens to the fifth. Under your theory, the entity
that originally delegated no | onger exists and therefore
the group, the entity that received the del egati on of
powers, must cease, nust cease to act.

MR RICH E: Justice Kennedy, | --

JUSTI CE KENNEDY: |If the quorum of three
that authorized two to act disappears and that neans the
principal is no |longer there, so the agent can't
exercise the authority, why isn't it the sane when five
becone four?

MR RICHE Wll, w believe that the
reason that it isn't, Justice Kennedy, the sane is --
terrible sentence. 1It's not the sanme because the
statute contenpl ates vacancies on the board and nmultiple

vacanci es, so long as they don't go below three. The

statute -- the vacancy clause in the statute doesn't
apply to a group at all. So the delegating group in the
13
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hypot hetical clearly is still in place as the board
because it's the board that delegated. And the board
still exists.

JUSTICE ALITO As far as the interests of
your client are concerned, is there any functional
di fference between what happened here and what coul d
happen very routinely even if the board had five
menbers, nanely that after the case was assigned to a
t hr ee- nenber panel one of the three nmenbers of the panel
becanme unable to sit on that case, but the remaining two
menbers were able to reach agreenent so the case could
be deci ded?

MR RICH E Justice Alito, the difference
is that here there was never a way to reconstitute this
board -- I'msorry, the group -- as three nenbers. Wen
you have five or you have four nenbers of the board and
a nenber of a three-nenber group is unable to perform
his or her function --

JUSTI CE SCALIA: Isn't there another
difference? 1Is it not the case that the decisions of
t hese panels can be appealed to the full board? Are
they automatically final? Can the board not revise the
deci sion of one of its panels?

MR RICHE Wll, | believe that the board

could revise the decision of one of its panels.

14
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JUSTI CE SCALIA:  You've got to tell me nore
than you believe it. Wat is the case?

MR. RICHIE: The adjudication is final.

JUSTI CE SCALIA: The adjudication is final.

MR RICHE O the three-nenber group.

JUSTI CE SCALIA: There is no appeal to the
full board?

MR RICH E: That is correct.

JUSTI CE BREYER: Then what is the reason --
| now see. Your answer to nmy question is that the
vacancy cl ause applies to the full board but not to the
group.

MR RICH E That's correct, Justice Breyer

JUSTI CE BREYER: Ckay. Now, got that
answer. And now | see how you could read the statute
that way. So, now | would like -- and that would be in
your favor.

MR RICH E That's true.

JUSTI CE BREYER: And -- and, therefore,
woul d like to know, since you could also read it the
ot her way, why should it be read your way? | nean, |
can think of a lot of reasons why not. One is sonething
that Justice Scalia was raising: It may work havoc as
to what remains effective, what doesn't, what about the

board staff decisions, which are, which aren't. | can
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see a lot of reasons for not doing it.

But what are your best reasons for reading
t hat vacancy cl ause the way you want nme to read it?

MR RICH E  Justice Breyer, we -- we
believe that it is inportant to have a pronote -- to
have a robust debate and an expression of -- a potenti al
for expression of dissent. And what you have here is
you have two nenbers in a group and -- who have publicly
announced that on nore than one occasion over the |last 2
years plus 3 nonths when this board has sat with only 2
menbers, that they have sonetinmes conprom sed their
opinions in the interest of the institutional purposes,
basically to keep the doors open.

And so you don't have a full and robust
debate. You don't have the potential for an expression
of a dissenting view, and that's the -- that's the
di stinction that we see.

JUSTI CE SOTOVAYOR: But the problemis that
t hat exists whether we read your rule or not in the way
you want. You have -- you've conceded that a
t hr ee- menber board could | ose a nenber, a three-nenber
group could |l ose a nenber and its acts still be binding,
as long as you say there is -- there is three nenbers on
the full board. But this |lack of opportunity for

di ssent exists any tinme there is a vacancy. You just

16
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don't like the system

MR RICH E  Justice Sotomayor, if we
consented that when there was an absence, a nenber who
dies, retires, is incapacitated, that the two menbers of
a properly constituted three -- three-nenber group could
still function, | certainly did not nean to say that.
We do not consent to that or agree with that
proposition. \What -- what sonebody --

JUSTI CE SOTOVAYOR: |'msorry. You are now
saying that the group always has to be three nenbers?

MR RICH E  Yes.

JUSTI CE SOTOVAYOR: That sonebody can't die,
| eave, recuse thenselves fromthat group w thout
i nvalidating the actions of that subgroup. Were in the
statute do you read that |limtation when it says a
quorumof two is okay to act?

MR, RICH E: The definition of a quorum
Justice Sotomayor, is the m ni num nunber of persons of a
body necessary to transact business. The body here is
defined as three or nore people. So, when the --

JUSTI CE SOTOVAYOR: No, | amtal king about

t he group.

MR RICHE | am too.

JUSTI CE SOTOVAYOR: So the group is not
defined as three or nore people. |It's defined as three.

17
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The board is defined as three or nore. The group is
defined as three. SoI'm-- I'ma little confused.

MR RICHE In the statute, the group is
defined as -- the board is authorized, and |'m reading
from 153(b), Appendix la to our brief: "The board is
aut hori zed to delegate to any group of three or nore
menbers" --

JUSTI CE SOTOVAYOR: | see.

MR RICHE -- "any or all" -- that is
where we find it necessary that the group nust contain
at | east three nenbers.

JUSTICE SCALIA: That's -- that's a totally
different argunent fromthe one that relies upon the
size of the board, right?

MR RICHE It is, and we think it's an
addi tional argunment. We think there's multiple --

JUSTI CE SCALI A: Even if the board were
still properly constituted and had a full five nenbers,
if one of the three nmenbers to a -- a board should die,
it would no | onger be a three-nmenber board and could no
| onger be, as your argunment goes, the recipient of the
del egation, right?

MR RICHE: That's correct, Justice Scali a.
But what's happened routinely for -- for 60 years since

1947 when Taft-Hartley was passed, is that what the
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board did was it reconstituted the panels any tine a
menber died or retired.

JUSTI CE G NSBURG. There have been
situations before where the board dwindled to two
menbers. |Is this the first tinme that the board has
continued to adjudicate the cases that they can, or when
there were prior periods with only two did the board
continue to adjudicate?

MR RICHE Thisis the first tine, yes.

For over -- from 1947 through 19 -- up to 2007, any tine
the board fell to two nenbers -- as far as we know, any
time the board fell to two nenbers, the board
reconstituted -- I'msorry. Any tinme a group fell to
two nenbers, the board reconstituted the group to a

t hr ee- menber group.

JUSTICE ALITO There is a well-established
practice on the court of appeals that when a three-judge
panel for sone reason | oses one of the nenbers due to a
death or resignation or recusal, the panel can continue
to decide the case if the remaining two judges can
agree. And -- and do you see -- do you think the -- the
situation is different with the NLRB for sone reason?

O do you think that that -- that those decisions on the
courts of appeals are unlawful as well?

MR RICHE Well, Justice Alito, | think

19
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it's a different statute. But we also -- | also think
the court of appeals, which is the del egati ng body that
forns the -- the three-nmenber courts, still is in

exi stence. And if we just --

JUSTI CE SCALIA: Well, you are shifting
argunents. You can't keep junping back and forth
between the two argunents. The one is that the
appoi nting body has to still be fully constituted, or at
| east have a quorum and the other one, which | thought
Justice Alito was addressing, is the quite separate
argunment that the recipient of the delegation has to be
three. And when it falls belowthree it's only two.

And | don't know that you have a response

to -- to -- to his point, with respect to the latter
argunent, except -- except that it's a different
statute.

MR RICHE  Wll, Justice Scalia, it's a
different statute but it's also a very tenporary and
limted circunstance. You have a panel that was forned
to hear a case. Here you have got a del egation of al
the authority, the board has -- the group has becone the
board, and we effectively have a two-nenber Nationa
Labor Rel ati ons Board.

JUSTI CE BREYER So | woul d have thought,

but this is only nme -- other people don't necessarily go

20
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in for this kind of argument. But in thinking of the --
the -- the argunents in your favor, the one that sort of
resonated a bit with me was that this is a very
Republ i can Congress in 1947 that passed Taft-Hartl ey,
and one of the things they were really aimng at was to
nmove the board fromthree to five. And this is a way so
that that just doesn't happen.

But | assunme fromthe briefs filed that
there is no supporting legislative history for that,
what |'ve just said, so | better wipe it out of ny m nd.

(Laughter.)

JUSTICE SCALIA: If there is no |legislative
history, it could be true.

(Laughter.)

MR. RICH E: Justice Breyer, the |legislative
history | think is -- there is no legislative history on
what happens when the board falls bel ow two nenbers.

But it is clear that from 1935 to 1947, the board was
made up of three nenbers, and the statute clearly said
under the WAagner Act two nenbers could be a quorum of a
t hr ee- menber board.

In 1947 when Taft-Hartl ey was passed,
Congress intentionally increased the quorum and
i ncreased the size of the board. |If it had intended to

have only two nenbers serve at any tinme as a two-nenber
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board, they would not -- that would be a strange way to
do it, in a statute that not only increases the size of
t he board, but changes the m ni mum quorum requirenent
fromtwo to three

JUSTICE ALITO | was surprised by your
answer to -- | was surprised by your answer to one of
the earlier questions, because one of your amci says
t hat any nmenber of the board, regardl ess of whether he
or she sits on the panel hearing a case, may request
that the case be heard by all five board nenbers. |Is
that -- is that not correct?

MR RICH E: That is correct, but that's to
hear it as opposed to overturn it once the decision is
made.

JUSTICE G NSBURG Heard an initial -- an
initial decision. But just -- the review of the panel
is in the court of appeals, right?

MR RICH E: That's correct,

Justice G nsburg.

JUSTI CE G NSBURG  So you coul d have
initially a panel of five, but that would not be
reviewi ng the panel of three?

MR RICH E: That's correct,

Justice G nsburg. The -- the -- the five-nmenber board

woul d not review the three-nmenber group's decision. But
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in response to Justice --

JUSTI CE SCALIA: What's the use of having a
five-nenber board, then? | really don't understand
what -- what has been acconplished --

MR RICHE \Wat was --

JUSTICE SCALIA: -- if you have a -- you are
changi ng, oh, we had a three-nenber board, that's no
good, we thought that's unfair. W are going to nmake to
five. But then we allow the five to convert thenselves
to three for finally deciding all the cases. What --
what has been acconpli shed?

MR RICHE Miltiple --

JUSTI CE SCALI A:  Not hi ng.

MR RICHE |I'msorry, Justice Scalia.

Mul tiple nmenbers of three. And so before

you had a -- a -- without a del egation, you had a group
of three nenbers. They could -- that group could
hear -- or board --

JUSTICE ALITO The am cus says that the
menbers of the board not serving on a panel are given
the opportunity to review draft decisions, thus no case
W ll issue unless it reflects the majority opinion of
the full board.

MR RICHE It's adraft --

JUSTI CE ALI TG So that can be, in effect,
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the opportunity for full board review before a draft
decision is issued in final form is that the way it
wor ks?

MR RICHIE: Yes, Justice Alito, it does.

CHI EF JUSTI CE ROBERTS: Only --

MR RICHE That's not --

CHI EF JUSTICE ROBERTS: Only if a majority
of the board wants to do that, right?

MR RICHE No, M. Chief Justice.

CH EF JUSTI CE ROBERTS: One nenber of the
full board can overturn a group del egation, in other
words, and hear the initial decision?

MR RICHE No, M. Chief Justice. They
can agree to -- to review the decision and they can
agree before the decision is nmade to join the panel,
basically is what they do.

CH EF JUSTI CE ROBERTS: What if one board
menber wants to do that and four don't? What happens?

MR RICH E One nenber wants to join the
panel ?

CH EF JUSTI CE ROBERTS: One nenber wants to
review the group's deci sion.

MR. RICH E: That nmenber would reviewthe
group's decision. He wouldn't be able -- he or she

woul dn't be able to overturn the group's decision.
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JUSTI CE SCALIA: VWhat -- | amreally
confused now.

Is it or is it not the case that the ful
board has the power to review a decision of one of these
panel s? Before you said no; before you said it's final

MR. RICHIE: The decision is final once it
is rendered. They can review the decision in draft form
before it is --

JUSTI CE SCALIA: But that is -- that is ny
gquestion, whether they -- they can review it before it
is rendered, is that what you are sayi ng?

MR. RICH E: They can do that or they can
ask to be included on the -- on the panel.

JUSTI CE SCALIA: They can review it before
it is rendered. Ckay.

MR RICH E But they can't overturn it.

JUSTICE GNSBURG Is this different from
the practice that sonme courts of appeals follow of
circulating a panel decision to the full court sone days
before it's issued to the public? That doesn't put the
non- panel mnmenbers on the panel. Is this practice that
you are describing the same or is it different?

MR RICHE | believe it's the sane,
Justice G nsburg, that it's exactly the sanme. But --

but you have an additional opportunity --

25

Alderson Reporting Company



N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Officia - Subject to Final Review

JUSTICE G NSBURG But that's quite
different fromthe court of appeals sitting en banc.
The practice of circulating the opinion does not put al
of the nenbers of the court on the panel.

MR RICH E: That is correct,

Justice G nsburg.

JUSTICE ALITO But it provides an
opportunity for themto vote to hear the case en banc
before it's ever issued.

MR RICH E That's correct, Justice Alito.
It does. And it -- and therefore you have what we don't
have here, is an opportunity for a robust debate.

|f there are no other questions | would Iike
to reserve the remai nder of ny tine.

CH EF JUSTI CE ROBERTS: Thank you, counsel.

M. Katyal .

ORAL ARGUMENT OF NEAL K. KATYAL
ON BEHALF OF THE RESPONDENT

MR. KATYAL: Thank you, M. Chief Justice,
and may it please the Court:

We agree that the plain text controls this
case and there are three features to that text.

First, section 153(b) permts del egation of
any or all of the board's power to three or nore

menbers. Second, that section sets out a general quorum
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rule of three nenbers. And third, as Justices Alito --
Justices Alito, Kennedy and G nsburg have pointed out,
there is the phrase "except that" in the rule, a special
quor um provi sion that sets up panel quoruns at two
menbers.

And in this case, faced with a vacancy
crisis, the board validly delegated its powers in
Decenber 2007 to a three-nmenber panel, and Petitioners
have never contested otherwi se. Rather, they argue that
when the board dropped it down to two nenbers --

JUSTI CE SCALI A:  Just before the third
menber no | onger becanme -- no | onger was a nenber of the
boar d.

MR. KATYAL: That's true.

JUSTI CE SCALI A: So knowi ng when it gave it
to this three menber panel that it would shortly becone
a two-nenber panel, and that thereby the board woul d be
able to act with only two nenbers instead of with three,
which is what the quorumrequirenment for the board is.

| must say that seens to be a very strange
procedure when you have a statute that says the board
has to -- has to have three for a quorum \When the
board sees, oh, God, we are about to |ose our third
menber, let's set up a three-nmenber panel with this guy

who's about to go off. It wll imrediately becone a
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t wo- nenber panel and then we can act with only two
menbers. That's wonderful.

It doesn't seemto you |ike an evasion of

t he whol e purpose of the -- of the quorum requirenent?
MR. KATYAL: | don't think so. | think it's
precisely what was -- what the text allows, because it's

not, Justice Scalia, sinply a three-nmenber quorum
requirenent. |It's a three-nenber quorumrequirenent,
"except that."

JUSTI CE STEVENS: Except -- may | just
interrupt a bit, just on the "except" clause at the very
bottom \Wen you are tal king about individual cases
it's easy. Sure, one nenber dies; the other two can
finish. But you are tal king about | ong-run governance
of the board. The two nenbers -- two nenbers shal
constitute a quorum of any group designated pursuant to
the first sentence.

Now, 2 years later, after -- what is the
group designated pursuant to the first sentence at the
time of the decision 2 years later?

MR, KATYAL: It is the sanme group of people
that were --

JUSTI CE STEVENS: But there is no such group
exists at the tinme that that power is being exercised.

MR KATYAL: Well, Justice Stevens, the
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| anguage is witten in the past tense. |It's "any" --
the language in this is found in the governnent's brief
at 10a.

JUSTI CE STEVENS: No, it's not the past
tense. "Two nenbers shall constitute a quorum™

MR, KATYAL: "O any group designated
pursuant to" the first sentence.

JUSTI CE STEVENS: But there is no group
around at the tine they're -- that this case is being
deci ded, that was desi gnated before.

MR. KATYAL: That group was desi gnated on
Decenber 20, 2007, and that met the requirenents of --

JUSTI CE STEVENS: But your -- your inquiry
is focusing on what happens 2 years |ater.

MR, KATYAL: And -- and with respect to 2
years later, | submt to you that that penultimte
sentence in 153(b) is net. That is a designated group
pursuant to the first sentence.

JUSTI CE KENNEDY: Well, | don't know how you
could wite the sentence without the "ed" unless you
want to say -- to nmake your point, if the statute had
been witten the other way, to any group continuously
bei ng desi gnat ed.

MR, KATYAL: Sure, | think you could say

sonething |ike constitute a -- that two nenbers shal
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constitute a quorum of any group that continues to neet
the requirenents of the first sentence thereof, or
sonething |ike that.

JUSTI CE BREYER. To read -- you can read the
| anguage the way you want, that -- because of the
vacancy cl ause. You see, there is a sentence there that
says "A vacancy shall not inpair the right of the
remai ni ng nenbers to exercise the power." That inplies
in the absence of that clause, five to four, they
couldn't. Okay?

Now, you say that clause applies to the
remai ni ng nenbers, i.e., to the three. And now we don't
have three. And since we don't have three, there are --
and you have to have three. Because they're not --
there's not -- there are not the renmai ning nenbers, you
see.

MR. KATYAL: Right. So let nme say a few
t hi ngs about that. The first is --

JUSTI CE BREYER: As long as there was
anot her nenber, you could -- you could do it. But
wi t hout that remaining nmenber, you can't.

MR, KATYAL: So the first thing to say about
t hat argunent, Justice Breyer, and it's one that
Justice Scalia brought up to ny friend before --

JUSTI CE BREYER  Yes.

30

Alderson Reporting Company



N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Officia - Subject to Final Review

MR. KATYAL: -- it is atotally different
argunent. It really does rest on the first sentence of
153(b) .

JUSTI CE BREYER:  Yes. Yes.

MR. KATYAL: And ny friend admtted, it's a
totally new, different argunent.

JUSTI CE BREYER  Yes.

MR. KATYAL: It's not in the question
presented. |It's not before the Court. But were the
Court interested init, | do think that the |anguage of
t he quorum provi sion, "quoruni meani ng a nunber
sufficient to transact business, is the nost rel evant
| anguage, and that suggests that two is enough so | ong
as you have that initial delegation to a group of three
and then one nenber drops off.

JUSTI CE SCALIA: Wll, don't -- don't you
think it is significant that the -- the vacancy cl ause
that you were discussing -- where is it? It's in (b).
"A vacancy in the board shall not inpair the right of
the remai ni ng menbers to exercise all of the powers of
the board.” And it says nothing about a vacancy in the
group not inpairing the power of the group.

MR. KATYAL: The -- the --

JUSTI CE SCALI A:  VWich -- which buttresses,

it seens to nme, the argunent that when the group is no

31

Alderson Reporting Company



N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Officia - Subject to Final Review

| onger a group of three the delegation is no | onger
effective.

MR. KATYAL: | don't think so. The -- the
| anguage is "A vacancy in the board -- in the board
shall not inpair the powers of the remaining nenbers of
t he board."

JUSTI CE SCALIA: O the board.

MR. KATYAL: O the board. And --

JUSTI CE SCALIA: But it doesn't say that
about the group. That's ny point.

MR, KATYAL: Well, but by definition,
Justice Scalia, the nenbers that had been del egated this
power on Decenber 20th are nmenbers of the board. And
they are not -- they are not sinply extraneous actors.
And so the vacancy clause, | think --

JUSTI CE SCALIA: No. The -- this whole
passage di stingui shes between the board and the group.
| nmean, it's -- it doesn't -- it doesn't nean the group
when it says "the board" and the board when it says "the
group. "

MR, KATYAL: Well, | think it -- | don't
know that there is a distinction. | think that there
when they say the board, it by definition includes the
group, because that is part of the board. They aren't

ext raneous i ndi vi dual s.
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CH EF JUSTI CE ROBERTS: So, counsel, if | --

JUSTI CE SCALIA: |I'msorry.

CHI EF JUSTI CE ROBERTS: No, go ahead;
fini sh.

JUSTI CE SCALI A: The quorum for the group
shoul d be three, then. R ght?

MR. KATYAL: The quorum-- well, except
that, Justice Scalia, it says -- it goes on to say that
the quorumis actually two.

CHI EF JUSTI CE ROBERTS: Let -- let's say the
board delegates to a group the authority to act as the
board until Decenber 31st, 2010. And on Decenber 30th,
2010, the group delegates to itself because it's acting
as the board the authority to act until Decenber 31,
2011. Is that valid?

MR KATYAL: Wwell, if -- if the initial
del egation did give any and all of the powers to the --

CHI EF JUSTI CE ROBERTS: All the powers of
t he board until Decenber 31st.

MR. KATYAL: And then -- then | take it,
yes, they could exercise that del egation

CHI EF JUSTI CE ROBERTS: So a del egee can
del egate to itself the full authority of the -- the
master in the master -agent relationship?

MR KATYAL: Under the statute. Now, there
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may be other problems with it. So 153(a), which is
found in our brief, in our governnent brief at page 10a,
sets out, for exanple, renoval for cause. And if sone
menbers of a group were sonehow - -

CHI EF JUSTI CE ROBERTS: No, no; they are
just -- you know, they make the distinction that the
board shoul d continue to function.

MR KATYAL: Yes.

CHI EF JUSTI CE ROBERTS: Even though their
original delegation was limted to 2010 --

MR. KATYAL: Right.

CH EF JUSTI CE ROBERTS: -- they, acting as a
board, get to delegate to thenselves as the group the
authority to go beyond that.

MR. KATYAL: Right. | suppose that -- |
mean, it's not presented here but yes, | suppose that
woul d be perm ssi bl e.

CHI EF JUSTI CE ROBERTS: Now, what if the
board, consisting of five nenbers -- let's say three
Denocrats and two Republicans -- the three Denocrats
delegate to a group the authority to act as a board.
They desi gnate thensel ves as the nenbers of the group.
They have at that point, authorized thenselves to act as
the board with as little as two nenbers, even though

they couldn't have done that as nenbers of the board.
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MR. KATYAL: | think that's right,

M. Chief Justice, and it underscores that the statute
itself can't control all of those problens and whet her
you set the quorumat three or two, even if you have a
full board of five, you can have these machi nati ons that
are potentially --

CHI EF JUSTI CE ROBERTS: Even though the
whol e -- even though the whol e purpose of expanding from
three to five was to ensure that nore than two are
required for the board to act?

MR, KATYAL: Well, | think that the purpose,
as the legislative history reveals, and it's set out in
our brief, was to increase efficiency and to have
over | appi ng panel s adjudicating cases. | do think that
there's a -- there's ways to prevent your situation from
happeni ng; that, and they include not just renoval for
cause, which | think this would be the paradi gmatic case
if three menbers of the body were trying to cut out two
menbers fromdoing their job

CHI EF JUSTI CE ROBERTS: Not trying to, but
succeedi ng i n doing so.

MR. KATYAL: Succeedi ng, absolutely. And I
think --

CH EF JUSTI CE ROBERTS: Well, | nean, it

depends upon who woul d renpve them for cause.
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MR. KATYAL: Absolutely.

CHI EF JUSTI CE ROBERTS: Now, who woul d
renove thenf

MR. KATYAL: It would be the president.

CHI EF JUSTI CE ROBERTS: Well, what if he's
perfectly content to have two Denocrats?

MR, KATYAL: And then you woul d have
other -- you would have other checks as well. If you
had one-party governnment and all of these factors
aligning in the way you are suggesting, you would have
the possibility that the circuit court's revi ew under
160(f) m ght cone into play, | nean, because each board
deci sion can be potentially appealed to a circuit court.

There is budgetary processes and --

CHI EF JUSTI CE ROBERTS: | just want to nake
sure there is nothing to constrain -- if you have three
Denocrats, three -- or two Republicans or, of course,

the other way around, nothing to constrain themfrom
acting fully as the board with only two -- two
Denocr at s?

MR. KATYAL: | don't think the statute
itself constrains it --

CHI EF JUSTI CE ROBERTS: In the statute.

MR. KATYAL: -- under either ny friend' s
reading or mne. | think that rather, it is a matter of
36
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etiquette, practice, tradition, and all sorts of

i nstitutional

whi ch the board --

checks that are laced into the way in

JUSTI CE BREYER |Is there any other | egal
this is what -- one thing, if |I were thinking wthout
the | anguage for a nonent, and | -- the Taft-Hartley
Congress did, |I think, want to limt the powers in a

nunber of ways of the board, maybe expand the nmenbership

to be sure there would be both parties in |arger

nunber s.

I f you could limt this to adjudications,

you woul d say, well, then they can't set mmjor

policy

with just two nmenbers. But | don't see a way to do

that, particularly since the board has often set

i n adj udi cati on which have broad application.

deci de

nost major policies, or we have to say they can't even

conduct adj udi cati on,

rul es

So am1l right in thinking that we have to

either, it is okay for two nenbers to set the

even the least significant?

MR, KATYAL: | think -- | think, Justice
Breyer, that the board traditionally doesn't engage in
much rul emaking. It does nmeke its decisions --

JUSTI CE BREYER No, no. But that is a
rule. They set a rule in the adjudication --
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MR. KATYAL: And | do agree that -- that at
stake here is the potential to decide cases. Now, when
you nention the Taft-Hartley Act, | think that that
| egislative history is inportant for a different reason,
which is up in -- from 1935 to 1947, and this is set out
in footnote 1 of our brief, that board deci ded over
460 cases as a two-nenber body. There was a vacant
third position.

And there were 2 years of debate,
contentious debate, as you alluded to before, about
Taft-Hartley, and yet they left that piece intact. They
permtted two-nenber bodies to decide these cases. And
so to the extent legislative history is relevant for
menbers of the Court, we suggest it strongly suggests
that what the board did here, faced with this vacancy
crisis, mrrors what happened between 1935 and --

JUSTICE ALITO It begs the question --

JUSTI CE KENNEDY: Suppose -- suppose our
first inquiry were agency |aw, and we concl uded that
under agency | aw when the principal ceases to exist the
agent may no |longer function. Let's assunme we concl ude
t hat under agency law. Could you then cite us a case or
a rationale for saying that agency | aw should not apply
to a governnent agency, to a problemof this type, and

if so, what is your authority?
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MR, KATYAL: Sir, they are set out at page
28 of our brief. They are United States v. Wder, the
two Donovan cases. | think it is a |ong-established
principle that principal/agent relationships, which we
don't think necessarily apply to this case, but even did
you -- even were you to disagree, as the prem se of your
guestion suggested, that governnent del egations survive
the loss of that principal.

JUSTICE G NSBURG |Is your point that
official acts done stay in effect even though the
official is gone, until the official's successor in
office is appointed and that successor can remand the
i nstruction?

MR. KATYAL: That's -- that's precisely
correct.

JUSTI CE KENNEDY: But that is |ike the de
facto officer doctrine. It could be that, if the
Petitioner prevails here, the de facto officer doctrine
woul d | eave in place everything that has been done.

MR. KATYAL: Justice Kennedy, those --
that's a different --

JUSTI CE KENNEDY: But it seens to ne that's
quite a different -- different point.

MR. KATYAL: Absolutely. That's a different

point. What |I'm saying and what these cases say is
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that, for exanple, when an attorney general designates
their power to -- the wiretap authority to a

subordi nate, an assistant attorney general, and then
that attorney general |eaves office, that wiretap

aut hority nonethel ess continues in the subordinate until
it is revoked by a successor.

JUSTICE ALITO But hasn't the situation
that has prevailed now for sone tinme changed the -- the
deci si on- maki ng process of the board in at |east two
i nportant ways? First, there isn't any opportunity for
full board review of cases. But nore inportant, if you
have only two nenbers on the board and only two nenbers
on the panel, the process is very different froma panel
in which there were three nmenbers, or in which two
menbers can be supplenented with an additional nmenber if
they can't agree.

What are the two to do? They have to --
they have to split the difference all the tine. And
t here have been decisions in which the nmenbers have --
basically have suggested that that's exactly what has
happened.

MR. KATYAL: Justice Alito, | amnot here
suggesting that the two-nenber board is ideal or
equi valent or optimal to a -- an optimal thing.

Congress set out five. But faced with a vacancy crisis
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and shutting down the board entirely, | think the board
did the prudent thing here by continuing to operate,
continuing for these 800 or so days to decide these
cases.

JUSTI CE STEVENS: Well, not only is the
t wo- nenber board not -- not ideal. Do you think it is
reasonabl y possi bl e that Congress back in 1947
contenplated this particular problem and woul d have
solved it the way you suggest?

MR, KATYAL: | do think that Congress had
before it a well -- it was well-known that over 460
tinmes the board had decided cases with only tw nenbers,
with the third being vacant. And | think that's what --

JUSTI CE STEVENS: But that's al ways when
there is -- there is in existence three people who could
have served. But the particular problemwe' ve got now,
going on for 2 or 3 years: All the decisions by two
menbers. Do you think Congress would have authori zed
t hi s?

MR. KATYAL: As opposed to shutting down the
entire board, yes, Justice Stevens. | think that's the
pur pose of the --

JUSTI CE SCALIA: It depends. | nean, if
shutting down is the only way to put pressure on

Congress to -- | nean, you may have a Congress that is
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just delighted to have only two Denocratic nenbers |eft
on the board and all the cases decided by two Denocratic
menbers. \Wat possible incentive does that Congress
have to increase the board to -- to the level that it
shoul d be? None.

| f you want to solve the crisis that you are
so worried about, the only way to solve it is to say:
Boy, you know, there is -- it's Armageddon com ng; we
are going to not be able to act at all. That would
solve the crisis.

MR. KATYAL: Well, | think the politics in
Armageddon could cut different ways, depending -- |
mean, these are nom nation battles that are focused on
i ndi vi dual personalities. And, Justice Scalia, the only
enpirical evidence we have -- this is not the first tine
the board has done this, contrary to ny friend's
suggestion earlier.

In 2005, the board was faced with the exact
sanme situation. The board was going to go down to two
menbers. They decided to do the exact sanme del egation
and give -- give all the powers to a group of three, and
four days later, Congress fixed the problemwth the
presi dent .

JUSTI CE SCALIA: |I'mrmuch nore inpressed

by -- by your opponent's assertion, which | don't think
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you have contradicted, that for many years whenever
there was a death in one of the three-nenber panels,

t hat panel was reconstituted. A new person was

appoi nted, instead of just letting it continue to
operate with only two. Doesn't that nean sonethi ng?
Doesn't that suggest that these panels were viewed by
the board as requiring three people?

MR, KATYAL: No, it suggests that they
t hought three was optimal, where it was -- where they
could get three bodies. But here, when they only have
two -- and again, faced with shutting down and not
deciding the lion's share of cases, which aren't the
controversial ones that give rise to the disagreenent,
Justice Alito, that you were positing -- they've deci ded
to go and do it -- and do their business and try and
resol ve these.

And t hey have done, | think -- the corpus
reveals a really remarkabl e job at reaching agreenent in
a |l arge nunber of cases on the basis of existing
precedent. Are these decisions --

JUSTICE G NSBURG How -- how has it -- how
has it worked? And | understand that they are not
dealing with controversial decisions. How many
deci sions are there now?

MR KATYAL: | believe that there is 586 or
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so decisions that they have rendered, and of those they
have set aside about approximately 70. It was 65 as of
a few days ago and it's gone up, because they involve
questions about overturning precedent or novel issues,
and so they haven't reached agreenent in those.

CHI EF JUSTI CE ROBERTS: What actually
happens on -- on the ground? Sonebody conpl ai ns about
an unfair | abor practice to the board, and let's say the
petitioner prevails and the board can't function. What
happens next? 1Is there -- | don't knowif there would

be a review or not, but can you go to the court of

appeal s?

MR, KATYAL: If -- if -- if the board is
di sabl ed?

CHI EF JUSTI CE ROBERTS: Yes, assune there is
no board. As you say, the -- the problemthat would

happen if you don't prevail?

MR. KATYAL: Well, if thereis -- if there
is no board, then | take it the cases would get stuck
after the ALJ. There is nothing to take exception to,
and so I'mnot sure they could go directly to the court
of appeal s, because the statute, 160(f), | think,
doesn't permt review froman ALJ decision directly up.
It permts reviewonly of the board's decisions. And if

there is no board decision, then presunably these cases
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get stuck until we have a three-nenber quorum

JUSTICE BREYER And is it -- is it correct
nunerically that, in fact, under identical |anguage
except the word "and" changes to "except for," the --
from 1935 to 1947, there were two-nenber panels and they
deci ded about 400 cases, and then they took the sane
| anguage, and now since 1947, roughly, what are the
figures? How many cases? Has it only been this
i nstance where it has been two nenbers or have there
been ot her instances?

MR. KATYAL: Well, the -- the board only
went down to two nenbers as a whole starting in 1993.

It has happened four times: |In 1993 for 2 nonths; in
2001, | believe for 1 nonth; in 2005 for only a few
days.

JUSTI CE BREYER |Is that when the 400 cases
that you are tal king about were?

MR. KATYAL: The 460 cases were between 1935
and 1947.

JUSTI CE BREYER: And 1947. And how many
cases were decided by two nmenbers about, |'m not asking
for -- during the tines you are tal king about before the
present two-nmenber boards?

MR. KATYAL: In -- in -- in 1993 and in

2001, the board didn't do this, because those were short
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periods of time. In 2005, they did do precisely what
they did here, but Congress resolved the situation, so
there are only about 6 cases decided in that 4-day
period. And now from 2007 to now, approxi mately
586 cases or so have been deci ded.

JUSTI CE SCALI A: But they never did it when
they had a full board?

MR. KATYAL: They never del egated --

JUSTI CE SCALI A: \Whenever there was a death
of one of the nenbers of a three-judge panel or a
t hree- nenber panel, they filled it and the panel did not
operate with two?

MR, KATYAL: Absolutely. W are not
standi ng --

JUSTI CE SCALI A: Even though it could have,
even though the quorum provision was just as it is here.

MR. KATYAL: It could have, but it's not --

JUSTI CE SCALI A: Those panels did not
operate with two?

MR. KATYAL: Absolutely. It's not optimal,
Justice Scalia, to have two. But if -- if the choice is
shutting down or going with two, the board nade the
choice in this circunstance to go with nore.

And, Justice Breyer, you had nentioned

before the change in the word "except that,” and | do
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think that that is crucial |anguage, because that is a
subordi nati ng conjunction. And what it does is
essentially nodify that. The two-nenber quorum | anguage
modi fi es what happens before, the "at all tines" --

JUSTI CE BREYER: Well, you need the "except
that" once you have | anguage. You need it because now
you have a bigger board and it says there is a
t hr ee- menber quor um

MR. KATYAL: Precisely.

JUSTI CE BREYER: | thought they -- they
sinply are taking the earlier phrase, the earlier
statutory phrase, and they are changi ng those words
because grammatically you now need it?

MR. KATYAL: Precisely correct. You need it
grammatically because otherwise if you didn't have
sonething like that, it would suggest that the panel
guorum woul d be three as well. But -- but the | anguage
is quite specific on this and, contrary to what the D.C
Crcuit found, "at all tinmes" is nodified by that
subordi nating conjunction in the phrase that foll ows.

JUSTI CE KENNEDY: What -- what authority
does an ALJ purport and in fact exercise? He's not
acting or she's not acting for the board?

MR. KATYAL: The -- the ALJ is appointed by

the board and they essentially wite tentative deci sions
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that the board, as | understand it, can approve or
di sapprove. Exceptions can be taken by litigants up to
t he board.

JUSTI CE KENNEDY: Under the Petitioner's
theory, if there is no quorum woul d those appoi ntnents
t hen be invalidated, too?

MR, KATYAL: Well, | -- and this goes to
Justice Scalia's first question of the argunent, | -- |
think that it's possible. | think that there is -- the
D.C. Crcuit's reasoning is -- potentially could be read
so broadly as to say that the entire board goes poof and
everything under it, including the salaries.

| think if the Court were inclined to -- to
wite a decision like that, we would try to | ook to, as
you nentioned before, the de facto officer doctrine and
the specific | anguage of the delegations to the ALJ's
and the specific |anguage to the general counsels, to
try to see if there is a way to preserve all of the
board's action in this circunstance.

O course, that isn't before the Court at
this point, but | understand that the dramatic
consequences, potentially dramatic consequences of the
D.C. Grcuit's ruling, may informthe judgnent.

JUSTI CE SCALIA: Do -- do we have any notion

when -- when the board will reduce to one?
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(Laughter.)

JUSTI CE SCALI A: Wen -- when -- when is one
of the two's term over?

MR. KATYAL: In the absence of any further
confirmations or other appointnents, one of the nenbers,
Menber Schaunber, will | eave on August 27th of this
year .

JUSTICE SCALIA: O this year. At which
point there will be sone pressure on Congress, | guess,
right?

MR. KATYAL: There will.

JUSTI CE G NSBURG There are -- there are
two nom nees, are there not?

MR. KATYAL: There are three nom nees
pendi ng right now.

JUSTI CE A NSBURG  Three?

MR. KATYAL: Yes. And they have been
pendi ng. They were naned in July of |ast year. They
were voted out of commttee in Cctober. One of them had
a hold and had to be renom nated. That renom nation
took place. There was a failed quorum-- a failed
cloture vote in February. And so all three nom nations
are pending. And | think that underscores the general
contentious nature of the appointnment process with

respect to this set of issues.
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CHI EF JUSTI CE ROBERTS: And the recess
appoi nt nent power doesn't work why?

MR. KATYAL: The -- the recess appoi nt nent
power can work in -- in a recess. | think our office
has opined the recess has to be | onger than 3 days.

And -- and so, it is potentially available to avert the
future crisis that -- that could -- that could take
pl ace with respect to the board.

If there are no ot her questions --

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Richie, you have 3 m nutes renaining.

REBUTTAL ARGUMENT OF SHELDON E. RICH E
ON BEHALF OF THE PETI TI ONER

MR RICHE First, let ne address the --
the issue of what happens if we prevail, how wll the
probl em be fixed. There are two types of cases. There
are representation cases, and then there are cases
dealing with unfair |abor practices.

The unfair |abor practices,

M. Chief Justice, have a limtations period to them
The -- the issues -- the issues with respect to

representation have no limtations. So in response to

Justice G nsburg's coment -- | believe it was

Justice G nsburg -- there's a -- when a successor cones

on board, these issues, if these -- if we prevail and
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our decision is vacated, those are -- can be reheard by

t he board when a successor is in place.

The D.C. Crcuit --

JUSTI CE SCALI A: Excuse ne. Just the --

just the representation cases, not the unfair | abor

practice cases?

MR RICHE That's correct.
JUSTI CE SCALIA: Wuldn't the --

MR RICHE Wll, except to the extent,

Justice Scalia, that the statute of limtati ons has not

run on those unfair |abor --

JUSTI CE SCALI A: Yes, | under st and.
MR RICHE -- cases.

CHI EF JUSTI CE ROBERTS: Wuldn't -- wouldn't

the statute of limtations at |east be told during the

period when they can't do anything? | suppose that's a

di fferent case.

MR RICH E That's an argunent. That's a

di fferent case. | don't know the answer. And |'m sure

the litigants woul d argue that.

Wth respect to the issue of the -- whether

it's three nenbers that are required on both the board

and the group, the D.C. Crcuit didn't deal with that,

but they did deal with the exception issue. And they

said --

"' mreading fromthe appendi x page 89 of our

51

Alderson Reporting Company



N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Officia - Subject to Final Review

petition: The board forumrequirenent therefore nust be
satisfied regardl ess of whether the board's authority is
del egated to a group of its nenbers.

A nodi fyi ng phrase such as -- as this,
tal king about the "at all tinmes three nmenbers" denotes
that there is no instance in which the board forum
requi renment nmay be di sregarded.

And then the court said: "It therefore
defies logic as well as the text of the statute to argue
as the board does that a Congress which explicitly
i nposed a requirenment for a three-nenber quorum at al
times would in the sane sentence allow the board to
reduce its operative quorumto two wthout further
congressi onal authorization."

JUSTI CE G NSBURG  Except that it said
"except."

(Laughter.)

JUSTICE G NSBURG At all tines "except."

MR RICH E And, Justice G nsburg, that was
what the D.C. Circuit was referring to was the "except
that" | anguage, and saying in that sane sentence, where
there is a requirenent at all tines of a three-nenber
guorum of the board, that it is -- it defies |logic that
Congress woul d in that sane sentence state except when

there is three that falls to two.

52

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Officia - Subject to Final Review

And | think the other thing | would like to

conclude is that the -- nmy tinme's up

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.
(Wher eupon at 11:03 a.m,

above-entitled matter was submtted.)
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