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PROCEEDI NGS
(1: 00 p.m)

CHI EF JUSTI CE ROBERTS: W' |l hear
argunent next today in Case 08-1394, Skilling v. United
St at es.

M. Srinivasan.

ORAL ARGUMENT OF SRI SRI NI VASAN

ON BEHALF OF THE PETI TI ONER

MR. SRI NI VASAN:  Thank you, M. Chief
Justice, and may it please the Court:

The dramatic col |l apse of Enron had profound
reverberations experienced throughout the Houston
econony and citizenry. Countless individuals in the
Houston area were affected, as the court of appeals
explicitly recognized, so nmuch so that 60 percent of the
jury venire affirmatively acknow edged in the responses
to questionnaires that they would be unable to set aside
their deep-seated biases or doubted their ability to do
so, or that they were angry about Enron's col |l apse, an
anger that was manifested in the vitriolic terns in
whi ch Petitioner Jeff Skilling was referred to
repeatedly both in the questionnaires and in the
community nore generally.

The passions about this case were so intense

and the connections to Enron ran so deep that the entire
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United States Attorney's Ofice, all 150 or so
attorneys, recused thenselves fromthe investigation
that culmnated in this prosecution.

In those conditions, the court of appeals
was correct in unaninously concluding that this was one
of the very rare cases in which, because of the degree
of passion and prejudice in the conmunity, the process
of voir dire cannot be relied upon to adequately ferret
out and identify unduly biased jurors. And --

JUSTI CE SOTOVAYOR: \What do we take from
trial counsel at the end of the voir dire process
announcing that if he had had extra preenptory
chal I enges, he woul d have used themonly against 6 of the
12 people that were finally selected? If that's all he
woul d have ejected, why couldn't a fair jury have been
f ound?

MR. SRI NIl VASAN:  Wel |, Your Honor, to be
cl ear even one juror who should have been excl uded and
wasn't woul d have been enough, but --

JUSTI CE SOTOVAYOR: That's a different --
that's a different question.

MR. SRI NI VASAN:  Sure.

JUSTI CE SOTOVAYOR: You are taking a broader
proposition and saying that the presunption could not
under any set of circunstances be overcone, and that's

4

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official

what I'mtrying to probe.

MR. SRI Nl VASAN.  Yes, Justice Sotonmayor.
The reason that trial counsel objected to six specific
jurors at the juncture that Your Honor's referring to
is that that corresponded to six cause objections that had
been, in our view, erroneously denied. Now, that in no way
suggests that we were satisfied with the renai nder of
the jury. We had nmade an objection --

JUSTI CE SOTOVAYOR: |'msorry. There was
only one juror that had been chall enged for cause
against -- for which a preenptory chall enge wasn't used.
| thought that every other for-cause chall enge ended up
bei ng excused on the basis of a preenptory chall enge.

MR. SRI NI VASAN: That's right, and that's
what | was trying to say, Your Honor, that the reason
why trial counsel identified six specific jurors was
that there were six other jurors who woul d have been on
the venire as to whomwe had applied -- as to whom we had
asserted a cause chall enge that was deni ed, and because
of that we had to use a preenptory to strike those
jurors, which left us wthout --

JUSTI CE SOTOVAYOR: But that neans that
there were six that were okay.

MR. SRI NI VASAN:  Well, no. There were
Six as -- there were six remaining as to which we didn't
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have a correspondi ng for-cause objection that had been
denied. But in no way indicates that we were satisfied
wi th the other six.

From the very outset, we conpl ai ned about
this process. W said at the outset before trial that
no juror could be seated in this case because the
process of voir dire couldn't adequately be relied upon
in these conditions.

JUSTI CE SOTOVAYOR: Tell me what in the
process itself, outside of your general proposition that
no process could find fair jurors? Wat else in the
process was deficient?

MR. SRI Nl VASAN. The process was deficient
in a couple of respects, Your Honor: First, with respect
to tine and scope. The voir dire that the trial judge
conducted was essentially an ordinary voir dire for
ordi nary circunstances. He announced before the fact
that the voir dire would be conducted in a period of 1
day, and we objected to that.

He al so announced that he would have |imted
gquestioning and that counsel would have very limted
opportunity to follow up with additional questions. W
al so objected clearly and repeatedly to that. And that
was manifested in the voir dire that occurred, because
what the trial judge did is nmade two fundanental , we
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think, m stakes in the way he conducted the voir dire.

One occurs with respect to those jurors as
to whomthey had | aid bare their biases, and anot her
occurs with respect to those jurors as to whomthey
didn't affirmatively acknow edge their biases, but,
given the conditions that prevailed in the comunity,
they m ght well have had biases that they didn't
affirmatively acknow edge.

Now, with respect to the first, the m stake

that, in our view, the trial judge nade was to accept a

sinpl e assurance of fairness in the face of overt statenents

of bias and in conditions that confronted this conmmunity,
where there was deep-seated conmunity prejudi ce and ani nmus
t hat perneated the Houston -- that perneated the city of
Houston, that kind of acceptance of a sinple assurance of
fairness in the face of repeated overt statenents of bias
shoul dn't be count enanced.

And we think what the trial court should
have done in that situation is to nove to an additiona
juror. But instead of doing that, the trial court
interviewed 46 jurors, nearly 8 nore than the m ni mum
that was necessary to constitute a jury in this case.
And just to give this a frane of reference, the entire voir
dire process in this case took 5 hours, and the trial
judge interviewed each juror for approximately 4 and a half
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m nut es.

By way of conparison --

JUSTICE GNSBURG. But he did -- he did give
time for counsel to ask additional questions, trial
counsel

MR. SRI NI VASAN: He -- he did.

JUSTI CE G NSBURG He asked both sides if
they had additional questions.

MR. SRI NI VASAN: He gave sone tinme, Justice
G nsburg, but he made cl ear before the voir dire began
that that opportunity was going to be limted both in
tinme and scope. Wth respect to scope -- and this is at
page 11805 of the record -- what he said was that
foll owup questioning would be permtted if it was
reasonable and if it was related to the purposes for
whi ch the juror was brought before the bench.

And just to paint the picture a little bit,
the -- the potential jurors were brought before the bench,

and they were left standing, which | think reinforced the

conception that this was going to be a rather quick affair

and it was not going to allow the kind of extensive,
meani ngful follow up that we thought was required.

And to give it a frame of reference, in the
Ckl ahoma Gty bonbi ng case, the prosecution of Tinothy
McVei gh, that proceeding was transferred fromthe city
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of Cklahoma City to Denver, but even after the transfer,
the trial judge conducted an 18-day voir dire with an
average of 1 hour of interviews per juror; 18 days and
1 hour as conpared with 5 hours and 4 and a half m nutes.
And we think the Oklahoma City experience is nuch nore
befitting of the kind of voir dire that’'s necessary in
ci rcunst ances of community prejudi ce and passion of the
kind that existed here.

JUSTI CE G NSBURG  You made a change of
venue notion at the outset, right?

MR. SRI NI VASAN: W did. W --

JUSTICE G NSBURG And |' m unaware of any
case in which we have said a change is mandat ory when
what's involved is noney rather than |life or linb. Life
or linb obviously was involved in the MVei gh case.

MR. SRI NIl VASAN:  Sure, it was, Your Honor,
and by no neans would we in any way dimnish the -- the
prof ound human tragedy that acconpani ed the Ckl ahoma
City case, but | think the reality of the sentinent on
the ground in Houston was that Houston citizens, as we
pointed out in our brief, in fact referred to the -- to
what happened in the wake of the coll apse of Enron in
terms that were simlar to the way they referred to
terrorist attacks. They -- they in fact tal ked about it

in terns of the 9/11 attack.
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JUSTI CE G NSBURG Wl |, what was remarkabl e
about sone of those questionnaires, there were a | ot of
people didn't read the newspapers. There were a |ot of
peopl e who indicated they really didn't know anyt hi ng
about this case.

MR. SRI NI VASAN: That's true,

Justice G nsburg, but 1'd like to clarify one aspect

of that, if I could, and that's that our argunent is not

-- and it hasn't been at any point in this proceeding --

that pretrial publicity caused the passion and prejudice

in the community. This is -- is very nuch a case

in which pretrial publicity was a synptomrather than the
cause.

Now, pretrial publicity, to be sure, stoked
the passions that -- that already lay wthin the
community, but really this was a case in which the
passi ons existed regardl ess of pretrial publicity. And
| think the juror questionnaires and the surveys and al
t he ot her evidence that we put before the district
court manifests that. |If you |look at the juror
guestionnaires -- and they are -- there are several exanples
of situations in which particular jurors said that they
were unaware of any of the pretrial publicity, they did
not watch the news, they didn't read the newspapers,
they hadn't seen the novies about Enron, but yet they

10

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
still said they had feelings about Jeff Skilling and Ken
Lay.

Juror 63, a person who wound up on the
panel, is a good exanple of that. She answered “no” to
all the questions concerning her exposure to pretrial
publicity, but then when she was asked whet her she had
vi ews about the guilt or innocence of Jeff Skilling, she
said yes, she did; and she el aborated on that by
explaining that | think he probably knew he was breaking
the law. So this is a person who, notw thstanding a
| ack of exposure to pretrial publicity --

JUSTI CE G NSBURG  But there was sone
followup to that.

MR SRI Nl VASAN: There -- there was a bit of

followup to that, Your Honor, but | think the nature of the

followup is -- is quite illumnating on what we think are

sonme of the fatal flaws in this voir dire process. The

foll owup --

JUSTICE ALITO Do you really think that
if -- if there had been a much nore lengthy voir dire
and if the trial judge had been nore willing to -- to

grant notions to dismss for cause, that it would have
-- that it would not have been possible to find a fair
and inpartial jury in the district?

MR. SRI NI VASAN:  Well, our first --
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certainly, there should have been a nore intensive voir
dire, Justice Alito. Now, our first order of subm ssion
is that the proceedi ngs shoul d have been transferred,
not necessarily because there don't in fact exist or
there didn't in fact exist 12 unbiased jurors in the
city of Houston.

Qur point is a different one, and that is
that in conditions where you have the |evel of passion
and prejudice that perneated the Houston community,
there’s too great a risk that the process of voir dire
and particularly the ordinary process of voir dire
woul dn't be successful in identifying those 12 people.
That' s the danger.

And the other problemw th the argunent that

t he governnent makes with respect to the fact that there

are 4 and a half mllion citizens in Houston, which |I think

is part of Your Honor's question, is that that would nean
more if the trial judge had gone deeper into the jury
pool than the nmere 46 jurors he did interview Because
when he interviewed those 46 and stopped at that point,
what we were left with was a jury panel as to which
there was too great a danger of bias, too great a danger
that they would bring their biases to bear wwith themin
adj udi cating Petitioner's qguilt.

JUSTICE ALITO Well, rule 21 says that the

12
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judge nmust grant a transfer if the judge is satisfied
that a prejudice against -- that so great a prejudice
agai nst the defendant exists in the transferring
district that the defendant cannot obtain a fair and
inpartial trial there.

MR SRI NI VASAN: Correct.

JUSTICE ALITO Well, doesn't that suggest
that if you could find a fair and inpartial jury with an
adequate voir dire, then the transfer need not be
gr ant ed?

MR. SRINIVASAN. Well, | think it has to be

read agai nst the context of whether we can be confi dent

that you can find that fair and inpartial jury. | think in

any -- | think we would say that in any community in
which there is 4 and a half mllion people, there may,
in fact, be 12 individuals who aren't so biased that they
can't sit. The real danger, though, is that the ordinary
process of voir dire, as this Court's decisions
repeatedly recognize, in Mi"Mn, in Patton, and Mirphy
and others, the ordinary process of voir dire in that
situation can't be trusted to identify those people.

CHI EF JUSTI CE ROBERTS: Because you think --

MR. SRI NI VASAN. And that’s the danger here.

CHI EF JUSTICE ROBERTS: -- they're going to lie,

right?
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MR, SRINIVASAN: |'msorry.

CH EF JUSTI CE ROBERTS: Because you th
they're going to lie?

MR. SRINI VASAN. No, that’'s --

CHI EF JUSTI CE ROBERTS: When they fill
the formand say this is what |'ve heard, and this
can fairly evaluate the |law and the argunents?

MR SRI NI VASAN:  No, no. No,

M. Chief Justice. Wth respect, that's not -- th
not the only danger. | mean, that's -- that's par
it, but I think there's -- there's other ones that
woul d put forward before that one.

There’s two in particular: First, in
community |ike Houston, in the state of the -- the
passi on and prejudice that existed in Houston at t
time of this trial, there’s a real concern that ju

will not feel fully free to return to that comuni
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delivering anything other than the conviction for which

the -- the community desires. And that, | think

i nportant concern that this Court's decisions iden
And the other one, and this is in Mirp

particular, where there’s a substantial share of t

community that's inpassioned and prejudiced, as th

was, there’s a concern that even jurors who don't

bare -- who don't affirmatively acknow edge their
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bi ases -- are unwittingly subject to the sane biases
that perneate the conmmunity. And that sort of danger is
-- Is the reason that in these situations, we think
transfer is required.

But even if transfer wasn't required, what
needed to happen was a nore extensive and intensive voir
dire than happened here. The voir dire was deficient --
and Justice G nsburg, this gets back to your question
about juror 63. The voir dire was deficient in at |east
this respect. In conditions |ike those that perneated
Houston, we think it's error to accept the assurance of
fairness of a juror who has already laid bare their
bi ases.

Now, juror 63, for exanple, she said she
t hi nks she knew that Jeff Skilling -- she thinks that
Jeff Skilling knew he was breaking the law. This is
soneone as to whom we ought to be very concerned. |In
our view, that person shouldn't get --

JUSTICE G NSBURG Was there a challenge for
cause agai nst her?

MR. SRI NI VASAN: There -- there wasn't a
specific chall enge for cause agai nst her, Your Honor,
but -- but again, we chall enged everybody on the basis
that voir dire wouldn't adequately ferret out biases in
this case. And then we did challenge -- as Justice
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Sot omayor's question about the six specific challenges

that we | odged at the close of the voir dire, but before the

jurors were sworn -- juror 63 was one of those jurors.
And so | think it was evident that juror 63
was not at all sonmebody who we were satisfied with. And
the reason is, if you ook at the nature of -- at the
voir dire colloquy with her, the trial court asked her
about that statement and asked her: You remenber
making this statenment? Do you still feel that way? And
her response was: | don't know.
And t hen she acknow edged: | have no further
information to bring to bear on that question than | did
then. And at that point, she has only fortified the

bi as that she brought with her, but the trial court was

unsatisfied, and he continued to press. And then he asked

her at some point: Can you apply the presunption of
i nnocence? And she said yes. And then that was it.

But in our view, a -- a search for a --
-- what | think can fairly be described as a rote
assurance of fairness can't be sufficient, given the
very evident danger that soneone |ike juror 63, who has
al ready |l aid bare her biases, would bring her biases
with her to the panel when she adjudicated Petitioner's
guilt or innocence.

JUSTI CE BREYER. How do you say we -- in
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your opinion, if we agreed with your basic idea -- if,
which is totally hypothetical.

MR SRI NI VASAN:  Sur e.

JUSTICE BREYER. If we agreed with that, how
woul d we sketch the lines? That is, when does the
jury -- does the judge have to do nore than is ordinary,
and what counts as nore than ordinary? | nean, | --
what | have fear of, to put it out for you, is that jury
selection can go on a very long tine.

MR. SRI NIl VASAN. R ght.

JUSTI CE BREYER: And j udges have to -- have
to run their trials. And if we tell the judges that
t hey have got to do nore, that wll becone exaggerated,
and they' Il admnister it in a way that will nmake it
hard to select juries.

That's the harm|l'mworried about. So I'm
aski ng you, how would you sketch a line that prevents
t hat har n?

MR. SRI Nl VASAN. Justice Breyer, it is by
nature a contextual inquiry. The standard that this
Court has articulated to identify the circunstances in
which this sort of extra -- | think -- precaution is
necessary is that there has to be, a quote, "wave of
public passion,” close quote, and that's the | anguage
that the Court has used in a nunber of its deci sions.
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Now, that may --

JUSTI CE SOTOVAYOR  See, the problemw th --

MR SRINIVASAN. |'msorry. GCo ahead,
Justi ce Sot omayor

JUSTI CE SOTOVAYOR  No. Finish Justice Breyer --

MR SRINNVASAN. | -- | -- anticipating what
you mght feel, which is that that |anguage may not be
self-evident as to the circunstances in which a deeper
inquiry is -- |

JUSTICE BREYER | didn't ask you -- | just
asked you to do your best.

MR SRI NI VASAN. Yes, and that --

JUSTI CE BREYER So we’ve got the wave of
public passion --

MR SRI Nl VASAN. \Wave --

JUSTI CE BREYER' And what about the second
hal f ?

MR SRI NI VASAN:  \Wave of public passion, and
| guess the substrata that | would put beneath that,
especially for this category of cases, is pervasive
aninus directed towards the defendant as responsible for
a harmfelt by the entire community.

JUSTI CE BREYER Al right. Now, what's the
second half? The second half, which I"'mreally worried

about, is that we get into the business of running the
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trial court's trials. So |l want to know what it is that
the trial court at that stage, in your opinion, other
than transfer, has to do?

MR SRINIVASAN. | think what the tria
court has to do is two things, Your Honor: First, for a
juror who has laid bare his or her biases, that juror
shoul d not be allowed on the panel, and an assurance of
fairness fromthat sort of juror isn't enough. At the
very | east, Your anér, on this category -- and then |’ |
go to ny second point -- in a situation in which a
juror has laid bare his or her biases, we think that
juror shouldn't be seated.

But if you're going to entertain the
t hought of seating that person, at the very least this has to
happen: They have to be forced to confront their assurance
of fairness as against the many statenents of bias that
t hey may have uttered.

JUSTI CE BREYER \What happens if -- | gather --
that a -- that a trial judge has a panel in front of himand
peopl e say, yes, | think he is guilty? And -- and the
trial judge says, now, if you listen to the presunption,
can you be fair? You look himin the eye, and if he says,
yes, | can put this aside, trial judges do accept those
jurors.

Now, if that is the practice, and others
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woul d know nore than me, then our -- our -- |I'm
worri ed about changing that ordinary practice.

MR. SRI NI VASAN. To be clear, Justice Breyer,
that ordinary practice would only be altered in the very
rare category of cases that involve a wave of public
passion. And -- and they would be altered in the
follow ng respect: That if sonmebody had | aid bare their
bi ases, the -- in our view, what should happen is that
you should nove to the next juror.

But even if you didn't do that, at |east the
foll ow ng shoul d happen, Justice Breyer, and that is
t hat when sonebody utters an assurance of fairness, that
itself shouldn't be enough when the community is
pernmeated with the sorts of biases that attended this
proceeding. The jurors should at |east be forced to
reconcile their previous statenments of bias with their
utterance of fairness.

The other point | would make is this: That
t he danger that this Court has identified in conditions
i ke those that pervaded the Houston community is that
even wWith prospective jurors who don't affirmatively
acknow edge their biases, there’'s a danger that they
may have bi ases they haven't brought to the fore. And
we think what can't happen is what the trial judge did
inthis case, which is to refuse to question any of the
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jurors on the basis of any response they gave in the
guestionnaire, other than responses that raised a red
fl ag.

And we think if you curtail the inquiry in
that regard, it doesn't allow for the sort of voir dire
that's necessary to in order to be --

JUSTI CE SOTOVAYOR: Can | | ook at --

MR SRINIVASAN: -- in order to ferret out
bi ases that nay be | atent.

JUSTI CE SOTOVAYOR: |s there any place in
the record | could | ook to see questions that you woul d
have posed absent the judge's limtations?

MR. SRI NI VASAN: There are, Justice
Sotomayor. There’'s at R 12036, | think, is an --

JUSTI CE SOTOVAYOR: |'msorry. Repeat that.

MR, SRINIVASAN. | sorry. R 12036 is an
i nportant docunent, which is our renewed notion for
change of venue and related relief. And that was after
t he questionnaire responses had been received.

And the point we made in that docunent is
that as a consequence of the questionnaire responses, we
al ready knew that a great deal of bias perneated the
venire. And we proposed not only that the proceedi ngs
shoul d be transferred, but also that a different

sort of voir dire should be conducted than the one that
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the trial court envisioned. And we |laid out in that
notion the sorts of things that we thought should be
done.

And we did that in other places as well,
Your Honor, but | think that would be a good place to
| ook. But --

CH EF JUSTI CE ROBERTS: Counsel, can | --
perhaps it's tinme for you to shift gears, if | could --

MR. SRI NI VASAN:  Sure.

CH EF JUSTI CE ROBERTS: -- and nove to
the statutory question.

MR. SRI NI VASAN:  Sure.

CHI EF JUSTI CE ROBERTS: | don't understand
why it's difficult. The statute prohibits “schene to
deprive another of the intangible right of honest
services.” Skilling owed the Enron sharehol ders honest
services. He acted dishonestly in a way that harned
them But | don't understand the difficulty.

MR. SRI NI VASAN:  Well, M. Chief Justice, |
think part of the problemw th that sort of rendition is
that that -- | think nobody suggests that any di shonest
conduct falls within the conpass of this law, that no
pre-MNally case suggests that. And | think the
government doesn’t takes that position, either.

If it did --

22

Alderson Reporting Company



Official

CHI EF JUSTI CE ROBERTS: No, there has to
be -- there has to be a right to honesty. [In other
words, it's not just in the abstract. And the
sharehol ders had a right to his honest services.

MR. SRI NI VASAN. But | don't think that
you’' ve advanced the ball, with all due respect, that nuch
by saying there has a right to honest services, because |
think what -- at the end of the day, what that would nean

is that any situation in which there’'s a fiduciary duty
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or even if there’'s not a fiduciary duty, but at |east
any situation in which there is a fiduciary duty, a
nondi scl osure of deception would give rise to a
Federal felony prosecution.

And that has never been the understandi ng

under pre-MNally case |law, and that shouldn't be the

under st andi ng now, because its sweep is breathtaking, and

it's not sonmething that we would ordinarily construe
Congress to have intended.

Now, | think in -- in this case, there's
several objections we have to the application of the

honest services fraud statute to this case. W think

the statute is unconstitutionally vague. W think it's

particularly vague as applies to -- as applied to anything

beyond the narrow category of bribes and ki ckbacks.
But | think in sonme ways the nost
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straightforward way to understand why the honest
services fraud statute can't be applied validly in this
case is to appreciate what | think is an evolution in
t he governnent's theory. And -- and at the tine of
Weyhrauch -- and this is at page 48 of the governnent's
brief in Wyhrauch, just a few nonths ago. The governnent
said that the honest services fraud statute, quote,
“Nor does it cover an official whose interest is public
know edge.”

So, at that point, |I think we -- we would have
believed that the honest services fraud statute can't be
applied to Jeff Skilling, because his interest, as the
gover nnent acknow edges, was public know edge.

But the position that the government has
taken now is that even though his interest was
di scl osed, he didn't disclose that he was acting in
pursuit of that interest at the expense of the
enployer's interests, which | read to be contrary to the
position that they took in the Weyhrauch case and,
think, which is problematic in two respects.

First, there is no pre-MNally
under st andi ng, none, that a disclosed interest can give
rise to honest services liability. And, second, and
maybe nore inportantly --

CH EF JUSTICE ROBERTS: |I'msorry. A
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di scl osed interest?

MR. SRI NI VASAN: A di sclosed interest, where
the interest is disclosed. Al the cases dealt with
situations in which the interest is undisclosed, as the
gover nnment suggested woul d be the case in the Wyhrauch
brief.

But -- but perhaps even nore inportantly,
there is no pre-MNally understanding to the effect
that acting in pursuit of an interest in conpensation
can give rise to honest services liability. And, in
fact, in a post-MNally case, the Thonpson case
out of the -- out of the Seventh Crcuit, Judge
East er brook, we think, explained persuasively why
pursuit of an interest in personal conpensation
shoul dn't afford the gravanmen of --

JUSTICE G NSBURG And | thought part of

t he governnent's theory was not --

MR. SRI NI VASAN: -- an honest services
prosecuti on.

JUSTICE GNSBURG -- wasn't limted to the
conpensation. It was essentially Skilling owned shares,

and he had information that those shares were infl ated.
Shar ehol ders owned shares. They didn't have that
information. Skilling then sold those shares at a great
profit to hinself. And the sharehol ders were |eft
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w thout that information. And then when the stock
price plummeted, they all |ost out.

| thought that the governnment was not
[imting the -- its position to the conpensation, but was
al so dealing wwth the share price.

MR. SRI NI VASAN. | think, Justice G nsburg,
t he governnent's theory on how the honest services fraud
statute applies in this case is laid out at page 49

and 50. And the interest that the governnent identifies

that was furthered by Petitioner Skilling's action is
his interest in conpensation. That's -- that's how the
governnent, | think, describes it.

And the -- it's true, Your Honor --

JUSTI CE SCALI A:  What 49 and 50?7 O the
governnent's brief?

MR. SRI NI VASAN: O the government's brief.

And it's true, Your Honor, that the
deception that they identify has to do with securities
fraud. And I'll bracket for the nonent that we think
that the honest services fraud theory that was put
before the jury is not at all comrensurate with the one
that’ s being asserted now.

But even if you take as a given that it's
the theory now, the elenents of honest services fraud
under the governnent's theory are that the individual
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would act in pursuit of his interest in his own
conpensation at the expense of the enployer's interests
in acquiring better information with which to nmake an
i nformed deci si on.
And one of the fundanental problens we see
with that approach is that it would threaten to convert

al nost any lie in the workplace into an honest services
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fraud prosecution for the follow ng --

-- because

di scussion goes from50 to 52, and that the part on 52

certainly hones in on the share --

MR. SRINIVASAN: It -- it does, Your Honor,
but the interest at issue -- and |I' mreading from page
50. This is in the mddle of the first full paragraph

on page 50.

“That conduct constituted fraud.”
whet her the public nature of petitioner's conpensation

schenme prevents his conduct from constituting honest

JUSTI CE G NSBURG May | --

| just don't

" m | ooking at page 50. | thought this

t he shares.

The governnent says, “That constitute”

services fraud.”

“Al t hough petitioner's basic conpensation schene was

And then they go on: “Although the”

public, his schene to artificially inflate the

The only question here is

conpany's stock price by m srepresenting its financial

condi ti on,

in order to derive additiona
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benefits” -- i.e., his conpensation -- “at the expense of
shar ehol ders, was not” discl osed.

So | think the theory of application here is
t hat because he was acting allegedly --

JUSTI CE G NSBURG Why -- why do you put in
the "i.e."? Additional personal benefits could be both.

MR. SRI NI VASAN: Because the stock is the
conpensation, Your Honor. There's -- there's no -- |
think, in this sort of situation, there’'s not a
di saggregati on between the stock and the conpensati on.
The stock was intimately tied to his conpensation, and
t he personal benefit that, | think, was being received
was that conpensation interest.

| nmean, the governnent can clarify that, but
that's nmy understandi ng of the governnent's view.

JUSTICE GNSBURG | think we’'ll ask the

governnent to do that.

MR. SRI NIl VASAN:  And the danger with that theory

is that it would have the capacity to convert al nost any
wor kpl ace lie into a Federal felony, for the foll ow ng
reason: That, in a variety of situations, an enpl oyee
m ght -- mght engage in an act of deception to his

enpl oyer with respect to a work-related matter. For
exanpl e, suppose that there is an enployer policy that
says you can only use workpl ace conputers for business
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pur poses, and when asked, the enpl oyee says that he is
only using it for business purposes, but he is in fact
using it for personal reasons. WlIl, at that point he
wi Il have made a deception to the enployer. Arguably,
it wuld be material, particularly given that it acts in
the face of an enployer policy, and it arguably was nade
in furtherance of the enployer's personal interest in
maxi m zing his conpensation at the expense of the -- at
the expense of the enployer's interests in having better
information with which to make an informed deci sion
about the enpl oyee's future.

So for that reason as well, we think that
t he application of the honest services fraud --

CHI EF JUSTI CE ROBERTS: What you' ve just
explained is why you think the statute is very broad.
You haven't explained why it's vague.

MR. SRI NI VASAN: Well, there are two
di fferent argunents, Your Honor. Qur threshold
subm ssion is the statute is unconstitutionally vague,
and we believe that it's particularly vague as applied
to a category that extends beyond bribes and ki ckbacks.
And | haven't been through those argunents, but they're
-- they're spelled out in our briefs.

Now, with respect to the renai ning category,
whi ch is undi scl osed self-dealing, even that category we
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think is a problemin and of itself. But it's
particularly problematic when it's applied to the realm
of conpensation for the reasons that | have outlined.

I f the Court has no further questions, |I'd
like to reserve the balance of ny tinme for rebuttal.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Dreeben.

ORAL ARGUMENT OF M CHAEL R DREEBEN

ON BEHALF OF THE RESPONDENT

MR. DREEBEN. Thank you, M. Chief Justice,
and may it please the Court:

When Judge Lake approached this case with
the question of howto select a jury, he had 15 years of
experience in selecting juries, and he infornmed the
parties that it was his experience that voir dire
conducted by the trial judge is nore effective at
eliciting the potential biases of a juror than the
oftenti mes tendentious voir dire that’s conducted by
the parties.

He did not ignore the fact that the Enron
col l apse had a significant inpact on the Houston
community. He worked with the parties to develop a 14-

page questionnaire, which | encourage the Court to | ook

at, if the Court has not already done so. |It's
extraordinarily detailed. It has nore than 70 questions
30
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designed to ferret out any possible connections between

the individual jurors and the Enron coll apse. 1t asked
for their views about the Enron coll apse. It asked for
whet her - -

JUSTI CE SOTOVAYOR: Can you tell nme of any
ot her high-profile case conparable to this in which the
voir dire lasted only 5 hours?

MR DREEBEN: Judge -- Justice Sotomayor,
|’mnot famliar with the length of voir dire in
particular cases. But | think that there is no --

JUSTI CE SOTOVAYOR: Are you aware of any
that's been reported where the selection was 5 hours
only?

MR. DREEBEN. No, |’'m not aware of any,
but | don't think that there is any problemwth this
voir dire, and I think there is really --

JUSTI CE BREYER: There's no problen? | went
t hrough the 200 pages, and | counted -- this is only ny
own subjective recounting of it, but I counted six of
whom only one | asted, but | counted five others that
they had to use perenptories on that include one juror,
29, who herself was a victimof this offense to the tune
of $50, 000 or $60,000. The judge said: | wll not
chal | enge her for cause.

| counted another, juror -- what's this one
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-- juror nunber -- nunber’s 74, who when he | ooked her
square in the eye and said, "Can you be fair?" She said,
"l can't say yes for sure. No."

Ckay? So, in ny own subjective account, there
were five here, maybe six, certainly three, that perhaps
if they'd had an appeal on perenptories, which
apparently they don't, they m ght have said these should
have been chall enged for cause. So I’'m concerned about
the 5 hours, about the lack of excusal for cause, about
the very, very brief questions that he provided to
peopl e who had said on the questionnaire they could
be -- they could be biased. They said we think he's
guilty, for exanple.

And all those are cause for concern. At the
same time, I’mworried about controlling too nuch a
trial judge. 1’ve expressed those concerns. | know
this is a special case. Half, alnost, of the jury
gquestionnaires they just threw out. And the
community -- you know all the argunents there. You see
what's worrying nme. And I'’mworried about a fair trial
inthis instance and to say -- and |'mgenuinely worri ed,
and -- and 1'd like to hear your response to the kind of
thing I''m bringing up.

MR. DREEBEN. Well, Justice Breyer, | think

that there was a fair trial in this case, and | think
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that a full reading of the voir dire reveal s that
individuals sitting fromthis vantage point with a cold
record who were not there may have different viewpoints
about --

JUSTI CE BREYER: |’ d never heard of an
i nstance where a trial judge would not chall enge for
cause -- but I'mnot saying it doesn't happen -- where the
juror herself is a victimof the offense to the tune of
$50, 000 to $60,000. See, we are getting into an area that
l"mnot famliar with, but | think that that's not
supposed to be.

MR. DREEBEN. | don't think that there's
any per se disqualification. But even if there was,
that juror did not sit, and this Court held in
United States v. Martinez-Sal azar that one of the
pur poses of perenptories is to protect against the
occasi onal accidental error.

JUSTI CE SOTOVAYOR: How -- but is it
occasional or accidental? 1 think that’s what Justice
Breyer is getting at. Wth such a truncated voir dire
and one in which the judge basically said to the | awers,
" mnot giving you nuch | eeway at all, how can we be
satisfied that there was a fair and inpartial jury picked
when the judge doesn't follow up on a wtness who says,
|"'ma victimof this fraud? | don't know -- | would find
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it strange that we would permt jurors who are victins of
the crime to serve as jurors.

MR. DREEBEN. Well, none sat in this case.
| don't think there is any claimthat they did.

JUSTI CE SOTOVAYOR: Well, but -- but the judge
didn't strike her for cause. So isn't that synptomatic
of not follow ng through adequatel y?

MR DREEBEN. | don't think that a -- what
this Court may perceive as an error in the denial of one
for-cause chall enge --

JUSTI CE BREYER. No, but it's not just one.
There were like five, of which |I have given you the
worst, and they had to use up all their perenptories.
And they can't appeal this. And it's that taken
toget her, plus the one who sat, juror 11, provides, as
t hey point out for the reasons they say, sone cause for
concern. And that's what I'mtrying to get at.

MR. DREEBEN. Well, Justice Breyer, | think
that reading the entire voir dire reflects that the
judge was interested in determ ning whether these jurors
were qualified to sit. He was not interested in having
the voir dire used as a | obbying or a argunentative
exercise by the awers. And as a result, he relied on
the very extensive questionnaires to pinpoint the
exanpl es of areas in which further questioning was
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necessary. And then he went and he, | think, did fairly
allow sufficient inquiry into whether these jurors could
sit. And | think one of the best exanples of that is
actually juror nunber 63, who Petitioner says was not
properly voir-dired. And | think what juror nunber 63
illustrates -- and this is in the Joint Appendi x at page
935a and then following -- is that, as this Court has
remarked many times, the question of --

JUSTI CE KENNEDY: Excuse nme. \Wat was the
page? Nine --

MR. DREEBEN: 935a. This is in volunme 2 of
t he Joi nt Appendi x.

JUSTI CE BREYER. Go ahead with it, but they
didn't challenge 63 for cause, so | guess they waived
it.

MR. DREEBEN. They did not challenge 63 for
cause, but they -- but they canme to this Court today and
tried to use 63 as an object | esson of what was w ong
with the voir dire. | actually think juror 63
illustrates not only what was right with the voir dire,
but the imense distortion that Petitioners have
attenpted to perpetrate by putting together effectively
a highlight reel of every bad headline in every Houston
publication and claimng that the entire jurisdiction,
all 4.5 mllion people virtually, were infected with
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sone sort of a pervasive prejudice that could not be
ferreted out in voir dire.

I f you | ook at what happened in juror nunber
63, she happens to be a 24-year-old who cones to court.
She filled out a questionnaire that she said: | can be
inpartial. She did have the statenent: | -- | think that
probably Skilling is guilty of some crinme. Wen the
voir dire proceeds, it turns out that she's not one of
these jurors who has been in the Houston culture
pervasi vely exposed to what Petitioner says is
prejudicial publicity. She was living in Austin at the
time, going to school

Then she's asked, “Are you watchi ng maj or
networ ks?” And she says, “No, | don't really watch the
news at all. [I'ma turtle person.”

“Do you recall anything that may have --
you' ve seen -- that you may have seen or heard on
tel evision about this case?” “No.”

And then the judge, after sonme nore questi oni ng
about her that reveals that, anong other things, Ken Lay
is a nmenber of the country club that her parents bel ong
to, he asks her about the very question that Petitioners
focus on as problematic: “Do you have any opini on about
the guilt or innocence -- and you say, | think they probably

wer e breaking the | aw?”
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And her answer is: "I don't know. The only
thing | can say is, anything |I've ever heard even
peri pherally has not been, you know -- but that's what
peopl e say and, | mean, it's hard to know. People don't
know what they are tal king about."

And the judge says, “Vell, I'mjust trying
to find out what you think.” She says, "I don't have an
opi nion either way."

JUSTI CE BREYER: Let's try juror nunber --
let's try 76: Judge: "Here's the detail that really
concerns me. You said, 'l think they're all guilty.""

"Ri ght."

"Now, there's nothing wong wth thinking
that, if that's what you really think. You just need to
tell us that.”

“Ckay.”

“That's what you think, isn't it?”

“It's been a long time since | answered that
guestionnaire.”

“Right. Now, as you" --

Ckay? Now, that's -- that, as far as | could tell
is as close as | can get to a recantation of what she
t hought originally.

VMR DREEBEN. Well, Justice Breyer, this

Court has recognized -- and it has recogni zed this as
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|l ong ago as Chief Justice Marshall in the Burr case --
t hat people conme to court with opinions in highly
publicized cases. W expect our jurors to be sonewhat
informed of civic affairs. They receive information
t hrough the nedia or through their friends, and they have
light opinions. And they cone to court, and the trial
judge instructs them This is a |egal proceeding; you re
going to hear evidence in court. Wat happened
outside of the courtroomno |longer matters. \Wat
matters is what has been presented in here. |'m going
to instruct you that defendants have a presunption of
i nnocence. Can you follow that?

And then the judge is the only person on the
scene. W're not there, the court of appeals is not
there; the judge is the only person on the scene to
judge the jurors' inflection, the jurors' deneanor, the
jurors' apprehension of the seriousness of the duty.

And this Court has held that the standard for review of
a determ nation of no renovable bias for cause is
mani fest error.

JUSTI CE KENNEDY: Were -- were these
colloquies that are reported, the -- the pages we have
j ust been review ng, heard by the entire jury pool ?

MR. DREEBEN. They were not --

JUSTI CE KENNEDY: O were they just -- where
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the person -- the juror was standing in front of the bench
for this?

MR. DREEBEN. That's correct, Justice
Kennedy. This was not a case like Mu'Mn, where in your
concurrence -- your dissent, you pointed out that the
col l oquy occurred in the full presence of the -- of
every other juror, and there was no individualized voir
dire. Here there was individualized voir dire. Judge
Lake had that juror right in front of him eyeball to
eyebal |, and was able to nake the kind of credibility
assessnent, taking into account all of the context, that
no ot her judge can do.

And it's not to say that there’'s no judicial
review of that on appeal. 1In the Irvin case, Irvin v.
Dowd, which is really the Court's first case in this
line, the Court noticed that there -- 90 percent of the
jurors had an opinion that the defendant was guilty. It
i nvol ved a highly sensationalized nurder in rura
counties in southern Indiana. There was a barrage of
pretrial publicity. Eight of the 12 jurors said they had
an opinion that the defendant was guilty.

The Court, after neticulously review ng the
voir dire, concluded that the judge had commtted
mani fest error in accepting the representations of the

jurors that they could be inpartial. But this is
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not hing |ike that.

JUSTI CE KENNEDY: It's hard for nme to think
that the voir dire would have been nmuch shorter even if
t here had been no show ng of pervasive prejudice.

MR. DREEBEN. | think that what Judge --

JUSTI CE KENNEDY: Five hours sounds to ne
about standard for a case of this difficulty.

MR DREEBEN. | -- | think that's not
necessarily correct at all, and it would not have been
the case that in a normal trial there would have been as
detailed a 14-page questionnaire as there was in this
case, that was designed to elicit any and all
connections to Enron.

Now, whet her there may have been sone
i ndi viduali zed m stakes al ong the way, whether sone of
us woul d have preferred that the voir dire be nore
extensive, is not the issue; and unless this Court is
prepared to set standards that are based either on a
stopwatch or sone sort of, you know, notion of how many
days voir dire has to occur, it's going to be very
difficult to adm nister a standard that says this was
too little.

The Okl ahoma City bonbing case, it is true,
t ook many, nmany days, but that was a capital case, and |
know that this Court is well famliar that there are
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NUITer ous - -

CHI EF JUSTI CE ROBERTS: It took many
days after it had been transferred.

MR. DREEBEN. It did, and Denver itself was
exposed, probably al nost as nuch as Okl ahoma City, to
the pretrial publicity, and a terrorist act of that
magni tude, M. Chief Justice, really strikes at the
heart of the entire nation. Judge Matsch, who sits in
Denver --

CHI EF JUSTICE ROBERTS: It was very -- the
at nosphere in Cklahoma Cty was very different fromthat
anywhere else, in terns of the inpact of the bonbing on
that particular comunity.

MR. DREEBEN. Agreed. It was 168 deat hs.
Many of them were children. There was a sense of -- of
victimzation in the part of the comunity that | don't
think is conparable to what happened with a financi al
mel tdown in Houston, a 4.5 mllion city with a robust
econony and a trial that took place 4 years later,
after nunerous other Enron trials had already taken
pl ace in Houston, resulting in favorable verdicts for
defendants, mstrials, acquittals of one defendant.

This very trial itself of M. Skilling
resulted in nine acquittals on insider trading counts.

Now, if you would think that the jury had sone sort of
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a substratum of subterranean bias that was ineradicabl e by
t he conventional techniques of voir dire that we have been
using for 200 years, then insider trading where the
def endant pockets personally, as a result of the
exploitation of insider information -- you would think
that would be the first place the jurors would go to vent --

CHI EF JUSTI CE ROBERTS: Ch, no, no. No.
They'd go to the statute that says honest services --

(Laughter.)

CH EF JUSTICE ROBERTS: R ght. It seens --
it seenms -- |'"'mbeing flip. It seens that that's where
you woul d focus your attention, if you think your comunity
has essentially been fleeced by sonebody because of his
di shonesty.

MR. DREEBEN. | don't think so,
M. Chief Justice, because the honest services conponent
actually, and the conponent of this trial, was really a
subset of the securities fraud. The essential gravanen
of Petitioner's crinmes were lying to Enron, lying to its
shar ehol ders about the health of the conpany in a
financial sense, when, in fact, he knew that he had been
engagi ng i n nunerous mani pul ati ons of earnings and
schenes that are detailed in the briefs, in order to
avoi d Enron having to recognize that portions of its

busi ness were inpl odi ng.
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And the victim zation was of sharehol ders.
That was expressed through securities fraud; it was
expressed through insider trading. There were counts
involving liars -- lying to auditors, and one object of a
mul ti-count conspiracy charge involved an honest services
object as well as a noney or property fraud object, and
as well as a securities fraud object.

Now, in our view Petitioner has essentially
conceded that the honest services statute is not vague
as applied and, therefore, facially unconstitutional. He
all but acknow edges that bribes and ki ckbacks, which
constitute the bulk of pre-MNally honest services
cases, can be defined with precision. There is not an
unconstitutional vagueness init. And so |l think at a
m ni mum - -

JUSTI CE KENNEDY: Well, a concession that a
bri be or a kickback schene statute would not be vague is
hardly a concession that this statute as witten is not
vague. In fact, | thought that was the point. The
point is that the Court shouldn't rewite the statute;
that's for the Congress to do.

MR. DREEBEN. | don't think that in this
case, Justice Kennedy, the Court needs to rewite the
statute so much as to recogni ze that what happened in

McNally was this Court said that the mail fraud statute
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has two cl auses, schene to defraud and schene for
obt ai ni ng noney or property by fal se representations and
pretenses. The governnment's position, in accordance with
all of the lower courts, was that these two cl auses set
forth two separate crinmes. Schene to defraud was not
limted to noney or property. This Court disagreed, and
it said, oh, yes, it was.

And what Congress did in responding was to
i nvoke words that had appeared in this Court's decision
in McNally, in the dissent witten by Justice Stevens,
in the lower court opinions, and intentionally -- as
this Court put it in Ceveland v. United States -- cover
one of the intangible rights that the | ower courts had recogni zed
before McNally, and that was the right to -- intangible
ri ght of honest services. And in the context of the
pre-MNal ly honest services cases, that was well known
toinclude at its core the bribery and ki ckback cases
and, in the additional category, nondisclosure of a
personal, conflicting, substantial interest.

JUSTI CE SCALIA: Well, suppose you have a
statute that -- that nakes it crimnal to -- to do any
bad thing, okay? Nowit's clear that nurder woul d be
covered. Al right? Nobody would say that nurder is
not covered by that. Does -- does that make the statute

non- vague?
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MR. DREEBEN. No, Justice Scalia, but --

JUSTI CE SCALI A: | mean, just because you can
pi ck sonething that everybody would agree conmes within a
deni al of honest services, doesn't -- doesn't nean that
when you say not hing but honest services, you' re saying
sonething that -- that has sufficient content to -- to
support a crimnal prosecution.

MR DREEBEN: But this is not like a
statute, Justice Scalia, that says prohibiting any bad
thing. It's a statute that responded to a decision of
this Court in which atermof art, the intangible
ri ght of honest services, featured promnently. And
Congress has --

JUSTI CE SCALIA: And there were cases that
-- that -- sone of which included bribery, but others of
whi ch included a variety of -- of other actions, sone of
whi ch were all owed by sone courts and sone of which
wer e di sall owed by sone courts. There was no solid
content to what McNally covered.

MR. DREEBEN. | think that there was a solid
enough content for this Court to be able to respond to
the McNal |y decision by giving shape to the crine in
accordance with the paradi gm cases that the |ower courts
had done and | ogical inplications of those cases, just

as if it had concluded, in accordance with Justice
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Stevens's dissent, that the statute did protect
intangi ble rights in the phrase “schene to defraud.”

CH EF JUSTICE ROBERTS: But if -- if you're
going to say that the statute refers to a termof art,
the whole point of atermof art is that it’'s a shorthand
for defining sonething. And then -- but if you're
saying that it's a termof art that neans the
pre-McNally case | aw over the -- you know, all the
different circuits and the district courts and that sone
knowl edge of that, it -- it's descriptive of
sonething, but it's not a termof art.

MR. DREEBEN. | think it's a termof art in
the sense that it referred to a -- a body of |aw that
until quite recently, when defendants began maki ng
vagueness argunents, was understood to refer to the kinds
of schenes that had been prosecuted before this Court
hel d that "schene to defraud”" was limted to noney or
property. And it --

CH EF JUSTICE ROBERTS: No, I'mwth you
there. But then the kinds of cases -- that's where it
gets fuzzy. | mean, you need |l awers and research
before you get an idea of what the pre-MNally state of
law was wth respect to intangible -- the right to
i ntangi bl e services, of honest services. And |I’'mjust
wondering how cl ear does what that body of law is have
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to be before you can say, you know what, when we tell
you that right, you know that that's what it's referring
to?

MR, DREEBEN. | think it's clear enough at
the core, this Court can say so and can provide
definition, and it can use its standard tool s of
interpretation of crimnal statutes to di spose of cases
that are at the periphery and ensure that there is --

CH EF JUSTI CE ROBERTS: It kind of -- it
puts the prospective defendant, | guess, in an awfully
difficult position, though, if he has got to wait.
There’s this common | aw evol ution over tine. You have
two cases the governnment wins, one it |loses, three --
and he's supposed to keep track of that. That doesn't
sound like fair notice of what's crimnal.

MR. DREEBEN. Well, M. Chief Justice,
don't think it puts a defendant in a very bad position
at all, because this statute is only triggered when
there's an intent to deceive, an intentional fraudul ent
act taken to deprive the victimof whatever right exists
i n question.

JUSTI CE G NSBURG What was -- M. Dreeben,
what was the jury told when this honest services count
was given to the jury? Wat was -- what were they told
was the definition --
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VMR. DREEBEN. Well, the jury instruction,
Justice G nsburg, appears on page 1086a of the Joint
Appendi x. That’'s in volunme 3 of the Joint Appendi x.
And | will describe the jury instruction, too, but I
want to say at the outset that this jury instruction was
drafted agai nst the background of Fifth Crcuit |aw,
which | think did take a somewhat broader view of the
honest services crine than the government has taken in
this Court, and it has to be read agai nst that

backgr ound.

But the -- the instruction said that “to show

t hat defendants deprived Enron and its sharehol ders of
their right of honest services, the governnment nust prove
beyond a reasonabl e doubt that, in rendering sonme
particul ar service or services, the defendant knew that
his actions were not in the best interests of Enron and
its sharehol ders or that he consciously contenpl ated or
i ntended such actions, and that Enron and its
sharehol ders suffered a detrinment fromthe defendant's
breach of his duty to render honest services.”

So -- and this was agai nst a background --

JUSTI CE SCALI A: But it's circular, isn't

it?
MR. DREEBEN. The -- | woul d agree,
Justice Scalia. |’ve read this phrase many tines, and
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it does seema little circular to ne.
The introduction to this jury instruction says,
"Honest services are the services required by the defendant's
fiduciary duty to Enron and its sharehol ders under State | aw. "

So this was tried in a circuit that followed the State | aw

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

principle that’s at issue in the Weyhrauch case. The
government defined the fiduciary duty in that way.

But the essence of the fraud was that -- that Petitioner
had a fiduciary duty-to t he sharehol ders of Enron to act
in their best interests, and he betrayed that by acting
contrary to the best interests of the sharehol ders,
fraudul ently upholding the price, and ultinmately that
constituted the crine.

Now, | think there's a --

CH EF JUSTI CE ROBERTS: So that covers the
case that your friend put of the enpl oyee using the
conputer for personal use? That fits under this
i nstruction?

MR DREEBEN. Wl |, whether the enpl oyee had
a fiduciary duty in that respect would be, | think, quite
a litigable question. This case doesn't involve any
subtle or arcane fiduciary duty. This is one of the
basic fiduciary duties that any chief executive has, not
to lie to sharehol ders about the financial condition of

t he conpany.
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JUSTICE SCALIA: I'msorry. The duty of an
enpl oyee to provide honest services to his enpl oyer --
that's not included because the enployee is not a
fiduciary?

MR. DREEBEN. Not all enployees are
fiduciaries, no, Justice Scalia. | nean, nost
fiduciaries have a sort of heightened duty towards
the --

JUSTI CE SCALI A: Were do you get the

fiduciary limtation?

MR. DREEBEN: | think that it's inherent
in that --

JUSTI CE SCALIA: Al it says is "honest
services." | would think that --

MR, DREEBEN. Well --

JUSTI CE SCALIA: -- any enpl oyee has the
obligation to provide honest services.

MR. DREEBEN. | think, Justice Scalia, that
you cannot successfully attenpt to understand Congress's
reaction to this Court's decision in MNally w thout
sonme cogni zance of the McNally decision and the
preexisting | aw

JUSTI CE KENNEDY: What authority do | | ook
to, to see that sonme enpl oyees are fiduciaries and
ot hers are not?
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MR. DREEBEN. That would be a standard
agency |aw principle, Justice Kennedy, and --

JUSTI CE KENNEDY: |If | look in the
Rest at ement of Agency, and they have a section that
applies to fiduciaries and non-fiduciaries, both of whom
are enpl oyees?

MR. DREEBEN. Normally, Justice Kennedy, no
such conplexities are necessary, and | think that this
Court can resolve this case w thout introducing such
conpl exities, because the core duties of loyalty that
have fornmed the core of the honest services prosecutions
are universal. They are equally applicable to agency.

JUSTI CE KENNEDY: | woul d assune that any
enpl oyee, even at the | owest |evel of the corporate
structure, who has corporate property, a car or something,
has a duty to protect that car for the enployer.

MR. DREEBEN. But that's not an honest
services case. The honest services cases are about
conflicting interests and the m suse of official
posi tion.

"' mnot even sure, in the personal conputer
use case, that the governnent could successfully show
that the enployee had m sused his official position.
This case is quite typical in that respect. Petitioner
absolutely m sused his official position to serve what
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we say was his private interest in private gain.

JUSTICE ALITO Wre there any pre-MNally
cases that involved a situation like this, where the
benefit to the enployee was in the formof the
enpl oyee' s di scl osed conpensati on?

MR. DREEBEN. There were not to ny
know edge, Justice Alito, and | would frankly
acknow edge that this case is a |logical extension of the
basic principle that we have urged the Court to adopt in
t he nondi scl osure cases. And the Court can eval uate
whether it believes that that is legitimately within the
scope of an honest services violation or not. But it
shoul d not obscure our fundanental subm ssion, which is
that there was a definable category of undisclosed
conflict of interest cases, that a person furthered
through his official actions that constituted
honest services fraud. A good exanple of that is United
States v. Keane, which was a Seventh G rcuit decision.

Petitioner, in his reply brief, clains that
Keane involved financial injury to Chicago as a result
of an alderman's conceal nent of his interest in
properties that the Gty was selling. Actually there
were three separate schenes in Keane. [In one of them
the court was quite clear that, even though the al derman

got the sane deal that every nenber of the public would
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have gotten, it still was honest services fraud because
he did not disclose his financial interest in that
property to the council when the council was voting on
it.

JUSTI CE SOTOVAYOR: Could I -- the follow ng
hypothetical: |1'ma councilperson in a jurisdiction
that’s considering a tax increase or a tax break, and |
vote for the tax break, and |I happen to have property
that qualifies. |Is that a breach of the statute?

MR. DREEBEN. It may well be, Justice
Sotomayor. It depends, | think, on whether the tax break
was sonething that basically all general nenbers of the
public were in a position to benefit from which may
well be the case if it's just a private residence,
versus if it's a particularized business property
interest that you have either acquired --

JUSTI CE SOTOVAYOR: Pl ease tell ne what
| ook to, to discern -- if I"ma councilperson, to discern
what needs to be disclosed or not disclosed?

MR. DREEBEN. | think in the first instance,
you will inevitably, as a council person, turn to your
local law. And | think this brings up an inportant point
t hat was di scussed in the Weyhrauch decision, which is
that the mail fraud statute does not crimnalize

breaches of duty without nore. There has to be a
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show ng of scienter, of a nens rea elenent of intent to
deceive. And unless the governnment can point to
somet hi ng whi ch shows that the individual knew that they had
a duty to disclose and did not do that --

JUSTI CE SOTOVAYOR: So could --

MR, DREEBEN. -- or -- if | could just
finish this part of the answer -- or can point to
circunvention-type activity, using of shell conpanies to
conceal an interest, then the governnent is not going to
be able to have an indictable case on honest services
fraud. And | think what --

JUSTI CE SCALI A: That doesn't give ne a
whol e I ot of confort, | nean, just because there’'s an
intent to deceive. An intent to deceive can be the basis
for -- for termnating a contract. There's -- there's
been fraud in the inducenment or sonething of that sort.
So |l knowl'mliable to have the contract term nated, and
maybe for damages for the contract. And you say: And al so,
by the way, you know, you can go to jail for a nunber of
years, because, oh, yes, it's very vague, but you
intended to deceive, and that's all -- that's all you need
to know.

MR, DREEBEN. But this Court has recogni zed
i n numerous cases, Justice Scalia, that a nens rea
el emrent requiring an intent to deceive, an intent to
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violate the law, is exactly what hel ps prevent statutes
that m ght otherw se be consi dered too vague from
falling --

JUSTI CE BREYER: You can -- well, you focus
on what you just put together. You said intent to deceive,
intent to violate the law. | believe in another case,
you' re saying they don't have to have an intent to violate
the | aw because there was no State |aw that prohibited
what ever was at issue.

So is the governnent now saying -- which is a
big difference -- that you cannot convict sonebody unl ess
they know, i.e., they intend to violate a | aw that
forbids the conduct in which they are engagi ng, other
than this honest services |aw, or are you not saying
t hat ?

MR. DREEBEN. |'m not saying that,

Justice Breyer

JUSTI CE BREYER: You' re not saying that.

MR. DREEBEN. |'m saying that in the
ordi nary case --

JUSTI CE BREYER. Then if you're not saying
that, what the person has to carry around with them
IS an agency treati se.

(Laughter.)

MR, DREEBEN. Well, | think that what
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happens, Justice Breyer, is that unless the governnment
does have sone sort of legal platformlike that to show
that there was know edge of a duty, it's not possible
for the government to bring its proof to the court and
establish that the individual acted with the requisite
mens rea, unless there is activity that reveal s an
intent to circunvent the law and to withhold the
information, as in Justice Sotomayor's exanpl e,
i nformati on about a property interest that m ght well
affect the deliberations of the council. And that kind
of evidence often requires use of offshore accounts --

JUSTI CE BREYER: Yes, | nean, of course they
intend to -- it's not the case that is obvious; it's the
case that is not obvious that worries ne, and --

MR. DREEBEN. | don’t see any of those --

JUSTICE BREYER. -- in the case that
i's not obvious, of course they intend to w thhold
information. | agree with that. But the problemis
they don't knowit's unlawful to do so.

MR. DREEBEN. Justice Breyer, | think if you

| ook at the cases in which this has happened, there is --

there’s not |like a deliberation on sonebody's part -- oh, do

| have to disclose or not disclose? Wat these cases are,
are really outright crimnal conduct in the form of
conflicting interests that every fiduciary knows you
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need to disclose this before you take official action to
further that interest. That --

JUSTICE G NSBURG M. Dreeben, would you
clarify the issue that cane up: |s the governnment's
theory focused sinply on the conpensation or does it
i nvol ve the sal e of shares?

MR. DREEBEN. It involves the sale of shares
as well. That was part of the conpensation, and it's
linked to it. But, Justice Gnsburg, if you |l ook at the
government's opening statenent in this case, the
gover nnent opened by saying, “You wll see that
def endants Lay and Skilling knew few -- a few key facts
about the true condition of Enron, facts that the investing
public did not know. Wth that infornmation, defendants
Lay and Skilling sold tens of mllions of dollars of
their own Enron stock.”

And then continued: “Wen an investor buys a
share of stock, an investor buys sonme rights in a
publicly traded conpany. When an investor buys a share
of stock, they buy the right to hear and receive truth
fromthe chief executive officer. And, inportantly, they
buy the right to have their interests placed ahead of
the chief executor officer every day of the week.”

So there was, baked into this case at the

outset, the notion that these officials were not acting
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in the best interests of the sharehol ders. They were
furthering their own interests by maintaining a high
stock price so that they could profit fromit.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Srinivasan, you have 4 m nutes remaining.

REBUTTAL ARGUMENT OF SRI SRI NI VASAN

ON BEHALF OF THE PETI TI ONER

MR. SRI NI VASAN:  Thank you, M. Chief
Justi ce.

A coupl e of quick points on the honest
services fraud issue, and then a couple of points on the
juror issue, if | mght.

Wth respect to honest services fraud, first

of all, I think that the governnment pointed to the jury
instruction -- and, Justice G nsburg, this goes to sone
gquestions that you had raised -- | think what's clear from

t he capacious nature of the jury instruction that was issued
inthis case is that the elenents that the governnent say
make Jeff Skilling guilty of honest services fraud weren't
put before the jury or required to be found by the jury.
And for that reason al one, the conviction against Jeff
Skilling ought to be overturned.

Anot her point |1'd make very quickly with
respect to the sweep of the governnent's theory
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concerni ng the workplace i s, under our understanding,
the duty of loyalty does extend to all enployees. It
does, and, therefore, the theory that they assert should
apply in this case, | think, has devastating
inplications for workplace rel ations.

Now, with respect to the juror question, a
couple of prelimnary points, and then I'd like to
wal k the Court through just one aspect of the voir dire
which | think exhibits the manifest flaws in the process
the trial court conducted.

Wth respect to the question about the
i ssuance of questionnaires, questionnaires were also
issued in the Tinothy McVeigh case. But | don't want to
limt our conparison to Tinothy MVeigh, because | think
in response to sone of the questions that were raised,
don't want to | eave an inpression that a nultipl e-day
voir dire with the sort of extensive questioning that we
think was required here is not in use in other cases
that involve like crines.

In the Martha Stewart case, for exanpl e,
whi ch was a financial case, there were 6 days of voir
dire and after a questionnaire was issued. And in that
case, the only reason you needed an extended voir dire
was because of the celebrity status of the defendant.

You didn't have the deep-seated community passion and
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prejudi ce that characterized the Houston venue in this
case.

So, | think it's not at all unusual to have
t hat kind of extended voir dire, and, in fact, we would
say it's absolutely necessary to assure that the
def endant receives the fair and inpartial jury to which
he's entitled.

JUSTI CE SCALIA®  So either this was too
little or Martha Stewart was too nmuch?

(Laughter.)

MR. SRI NI VASAN: Well, | think the forner
rather than the latter --

CH EF JUSTI CE ROBERTS: Well, but it's -- it’s
a different nodel of it. As M. Dreeben was explaining,
if you have an experienced judge who goes through this
all the time, | think it's reasonable for himto say: Look,
bring the person in front of ne. W’ve got a questionnaire.
| can identify the problens, ook himin the eye, and |’ ve
got a lot of experience picking a jury, and it's better to
let me do it than to have the |lawers have 3 weeks to do it.

MR. SRI NI VASAN:  Well, you don't necessarily
need all of that, Your Honor, but | think with respect
to the way in which the district court, in fact,
conducted this voir dire, if | could just take -- if |
could just direct the Court's attention to one juror in
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particular -- and, Justice Breyer, this is -- maps onto
sone of the points you were making. This is juror 61
and the rel evant exchange is at pages 93la to 932a of
the Joint Appendix, whichis at -- in -- in volune 2.

And | think the way the trial court
conducted the voir dire in this case exhibits the
mani fest flaws in his approach generally. This is
soneone who at page 932a, it's revealed, answered the
guestion whet her she was angry, whether there was anger
about Enron, with yes, quote -- it was, quote, “based out
of greed, hurt a lot of innocent people.”

And to paint the picture nore fully, the
person was al so asked: Do you have an opinion about the
col | apse of Enron? To which the answer was, quote, “Yes,
crimnal, caused a huge shock wave which the entire
community felt,” close quote.

Now, at 931a at the top, she was asked the
guestion whet her she had the opinion about M. Lay and
her answer was, quote, “Shane on him”

And then nmuch of this was put before her in
the course of the voir dire. In the mddle of page
932a, the first answer -- she's asked the question: “Can
you presune as you start this trial that M. Lay is
i nnocent?” The answer is, “l hope so, but you know, |
don't know. | can't honestly answer that one way or
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anot her.”

JUSTI CE BREYER: Then on 932, she does answer
it, and says, “He's assuned innocent.” “And can you
conscientiously carry out that assunption?” “I could

honestly say | will give it ny best.”

MR. SRI Nl VASAN:  Not until --

JUSTI CE BREYER: And so the judge | ooks her
in the eye and says -- fine.

MR. SRI NI VASAN:  Well, not -- not until this
happens first, Justice Breyer, between 932a and 933a.

And so she's asked, “So that mght -- mght your views
about Ken Lay cl oud your judgnent relative to crimnal
responsi bility?”

JUSTICE BREYER. | see. And I'IIl --

MR. SRI Nl VASAN:  And her answer is --

JUSTICE BREYER. I'Ill read that again. But ny
gquestion is, can we get a hold of these 238 questionnaires?
Are they in the record in front of us?

MR. SRINIVASAN. | believe that they are.
think that they're certainly in the record before the court
of appeals. So | think that they are.

CH EF JUSTI CE ROBERTS: Thank you, counsel.

MR. SRI NI VASAN: Thank you.

CHI EF JUSTI CE ROBERTS: Counsel .

The case is subm tted.
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