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I N THE SUPREME COURT OF THE UNI TED STATES

UNI TED STATES,
Petitioner : No. 08-1341
V.
GLENN MARCUS

Washi ngton, D.C.

Wednesday, February 24, 2010

The above-entitled matter cane on for oral
argunment before the Suprene Court of the United States
at 11: 08 a.m
APPEARANCES:

ERIC D. MLLER, ESQ, Assistant to the Solicitor
General, Departnment of Justice, Washington, D.C.; on
behal f of Petitioner.

HERALD PRI CE FAHRI NGER, ESQ , New York, New York; on

behal f of Respondent.
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PROCEEDI NGS

(11: 08 a.m)

CH EF JUSTI CE ROBERTS: W' || hear

argunment next in Case 08-1341, United States v. Marcus.

M. MIller
ORAL ARGUMENT OF ERIC D. M LLER
ON BEHALF OF THE PETI Tl ONER

MR MLLER M. Chief Justice, and may it

pl ease the Court:

The court of appeals erred in holding that

reversal of Respondent's conviction was appropriate on

plain error reviewif there was any possibility, no

matter how unlikely, that the jury's verdict was based

entirely on conduct predating the enactnent of the

st at ut e.

Under Rule 52(b), a defendant asserting a

forfeited claimof error may prevail only by show ng at

a mninmm a reasonabl e possibility that the error

actually affected the outcone of the case. In

particular, the fourth prong of the A ano plain error

test requires a defendant to show a serious effect on

the fairness, integrity, or public reputation of judicial

proceedi ngs. That test calls for a case-specific,

fact-intensive inquiry, and the defendant cannot satisfy

it

if there is no reasonable possibility that the error
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affected the outcone.

The decision of the court of appeals is
i nconsistent with this Court's cases applying prong four
of the plain error test, Johnson, Cotton, and nost
recently Puckett fromjust last term Puckett
established that the prong four inquiry is case-specific
and fact-intensive and that a per se rule at prong four
is inappropriate. And that's exactly what the court of
appeal s adopted here, applying a per se rule that if
there’s any possibility of prejudice, reversal is
required.

I n addi tion, Johnson and Cotton made cl ear
that when the error is one that affects an issue on
whi ch the evidence is overwhel mng or essentially
uncontroverted, the defendant has not shown a serious
effect on the fairness, integrity, or public reputation
of judicial proceedings, and, indeed, reversal in that
context on the basis of a forfeited error that didn't
af fect the outcone woul d underm ne public confidence in
the judicial system

JUSTICE G NSBURG. Are there errors that

are -- that are so basic that they would call for an
automatic new trial? You say this -- this is not such
a -- such an error

MR MLLER This Court has reserved the

4
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guestion of whether, for exanple, a structural error
woul d automatically satisfy the "affects substanti al
rights"” conponent of the -- of prong three of the d ano
t est.

JUSTI CE G NSBURG  What do you nean by
“structural ”?

MR MLLER Well, the sort of error that,
if properly preserved, would result in automatic
reversal w thout an assessnent of harmnl essness.

JUSTI CE G NSBURG  Yes, but if you can be
concrete, other than a reasonabl e doubt charge, what
el se woul d be structural ?

MR MLLER Well, | nmean in Johnson, for
exanpl e, the Court had not yet deci ded Neder, and so in
Johnson it was uncl ear whether the om ssion of one
elenment, the failure to instruct the jury on one el enent
of the offense, was a structural error. And in Johnson,

the Court said, even assum ng that that's a structural

error and even assum ng that, therefore, the defendant has

satisfied prong three, showing an effect on the
substantial rights, nonetheless the court of appeals has
to apply prong four and has to evaluate on the basis of
the record and the facts in that particul ar case whet her
there was an effect on the fairness, integrity, and
public reputation of judicial proceedings.
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And in that case, the Court said that there
wasn't, because the evidence on the point that was the
subj ect of the instructional error was overwhel m ng, and
essentially uncontroverted. And that's, in our view, the
sort of analysis, the sort of case-specific assessnent
of the facts the court of appeals shoul d have undertaken
in this case.

The effect of the decision belowis
essentially to carve out a special rule of plain error
review that’'s applicable only to a particular kind of
error; nanmely --

JUSTICE ALITO Can | ask you this? Prong
three of -- of Oano |looks to prejudice, right? And
then it's your position that prong four also | ooks to
prejudi ce? Were you have two prejudice inquiries, one
is nore searching than the other, perhaps?

How do they fit together in that relation --
in that regard?

MR MLLER Well, that's -- that's right.
We think that prong three in the case of a
constitutional error requires at |east a reasonable
possibility of prejudice, and prong four | think demands
at least that nuch and, in sone cases, may demand nore.

One exanple of a case where a defendant

coul d satisfy prong three but not prong four would be,
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for exanple, a Melendez-Diaz kind of error. |If you had
a drug possession case where the only evidence that the
subst ance t he def endant possessed was cocai ne was a
| aboratory certificate admtted w thout confrontation,
that would be a plain error under Mel endez-Di az, and
that would -- the defendant woul d be able to show an
effect on his substantial rights, because if that was
the only piece of evidence, he would have been entitled
to a directed verdict without it. Nonetheless --

JUSTI CE KENNEDY: Under three.

MR. MLLER  Under prong three. But | ooking
at prong four, the Court would say -- | nean, if, for
exanpl e, the defendant had had an opportunity to subpoena
the chemst, if he hadn't controverted the accuracy of the
report, there would be no basis for concluding on those
facts that there was a serious effect on the fairness or
integrity or reputation of the proceedings.

JUSTI CE KENNEDY: You answered Justice Alito
by saying there are cases in which your inquiry is nore
searchi ng, nore demandi ng, under four. It mght also be
the other way around. | nean, if you satisfy -- if,
under three, you find that it hasn't affected the
outcone, then I don't know where you'd go under four.

MR. MLLER If, under three, the defendant

fails, then you don't need to apply prong four, because
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prong four -- prong four is essentially an
i npl enmentation of the discretion conferred by the word --

JUSTI CE KENNEDY: Yes.

MR MLLER -- "may" in Rule 52(b). In
order for the court to have any authority to correct
a plain error, it must be one that affects substanti al
rights. So --

JUSTI CE KENNEDY:  Yes. There -- there is an
over |l ap.

MR. MLLER There is sone overlap in the
inquiries, but we think that, you know, as the Court
made clear in Puckett, rule four requires a
fact-intensive, case-specific inquiry.

JUSTICE ALITO So under -- under three, the
court could conclude that the defendant has shown that
it isn't clear beyond a reasonabl e doubt, for a
constitutional error, that the error didn't affect the
out cone, so the defendant would clear prong three, but
in prong four, a defendant mght still lose if it's
fairly clear, but not beyond a reasonabl e doubt that --
is that -- that how it would work?

MR MLLER O if, you know, as in the --
ny Mel endez-Di az exanple, or if the nature of the evidence
in the case shows that, you know, apart fromthe effect

on the defendant's rights of that particular error, that
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error, in the context of the case, doesn't underm ne
public confidence in the outcone.

What the court of appeals did here was to
create a special rule applicable only to those errors
involving the failure to instruct the jury that they may
not convict solely on pre-enactnent evidence. The court
didn't give any reason why those errors should be
treated differently from other kinds of errors.

Instead, it was sinply applying a line of circuit
precedent that went back to cases predating 4 ano.

And there is no reason for creating a
special rule in that context. To the contrary, Johnson
enphatically rejected the proposition that there are
errors that are not subject to Rule 52(b) analysis. And
the Court said that even errors inplicating fundanment al
constitutional rights like the Sixth Arendnent -- Sixth
Amendnent right to trial by jury in Johnson or the Fifth
Amendnent right to a grand jury in Cotton are al so
subject to the application --

JUSTI CE SCALIA: You don't want us to do it,
right? You want us to remand it so that they can do it,
right? 1Is that --

MR MLLER This Court's usual practice
when there's an issue that wasn't passed upon below is

to leave it to be considered on remand. W think that’s
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particul arly appropriate because of the fact- and
record-intensive nature of the argunent in this case.

So, if the Court does reach that issue, we
woul d urge the Court to adopt the analysis of the
concurring judges below, who said that, with respect to
the forced | abor conviction, Respondent's conduct in the
pre-enact ment and post-enact nent periods were
essentially identical, such that there is no basis in
the record on which a rational jury could have concl uded
that he violated the statute in the pre-enactnment
period --

JUSTI CE KENNEDY: The point may be
tangential, but if both counsel were aware of the date
probl em that 2001 was the enactnent of the statute, and
the jury was later properly instructed, do you think
that the governnent would find it inportant to introduce
t he evidence of the pre-enactnent conduct, just to set
forth schene, plan, design, purpose, to tell the jury
the story?

MR, MLLER Indeed, it would. 1In order to
establish a violation of the forced-|abor statute, the
governnment had to show that Respondent had obt ai ned
| abor services by threats of serious harmor by a
schene, pattern, or plan intended to cause the victimto

beli eve that she would suffer serious harm
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And so, in this case, there was essentially a
uni form course of conduct of the Respondent obtaining
| abor services, making threats of harm and, indeed,
brutally carrying out those threats. And so the
pre-enactnent threats and pre-enactnent acts carrying
out the threats would certainly be relevant to show that
t he post-enactnment threats were indeed genuine threats
and that the victimcould take them seriously as
threats, and that they did indeed induce her to provide
t he | abor or services.

JUSTI CE G NSBURG.  \What about the argunent
that was made that in the pre-enactnent period the
Wb site was created, and that's when the -- that was the
really hard | abor, as conmpared to just keeping it up to
dat e?

MR MLLER Wll, there -- | nean, the
statute refers to "labor or services." And creating a
Wb site is a kind of |abor or service, and maintaining a
Wb site is also a kind of |abor or service. And
there's -- as the concurring judges in the court of
appeal s noted, there’s no basis on which the jury could
have concl uded that one satisfies the statute but the
ot her does not. They're both -- they both fal
confortably within the ordinary neaning --

JUSTICE STEVENS: M. Mller, can | ask you

11
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this question? W are construing Rule 52(b) here, not --
as construed in A ano, which has devel oped the four
factors.

In your view, does the character of the
violation, in this case an ex post facto violation, does
that ever nake a difference? Could a court ever think
that one kind of constitutional violationis alittle
bit nore serious than another, or are they all fungible?

MR. MLLER | think in Johnson the Court
quite clearly said that even very serious constitutional
errors are subject to the sane anal ysis under
Rul e 52(b). And certainly there's --

JUSTI CE SCALIA: Well -- well, but the sane
constitutional analysis includes step four, which is
whet her it underm nes confidence in the result. And
don't you think that sone constitutional violations nore
under m ne confi dence than others?

MR. MLLER  Absolutely. And the test that
woul d be applied would be the sanme, but the result of
that test mght be different. For exanple, if the --

JUSTI CE STEVENS: Would it not al so be
possi bl e that sone constitutional violations underm ne

confidence a little nore than ot hers?

MR MLLER Yes. | nean, if the error were,
for exanple, a biased judge -- | nean, that woul d be one
12
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that woul d al nost invariably underm ne confidence in
the integrity of the proceedi ngs.

JUSTI CE STEVENS: Then why is the Second
Crcuit so wong to say: W think ex post facto
violations are perhaps a little nore serious than sone
ot hers.

MR. MLLER Well, because the error, the
essential error in this case, was the failure to give
the jury an instruction telling themthat they could not
convict on the basis of pre-enactnent conduct. And that
is essentially anal ogous to the error that you had in
Johnson, where there was a failure to give the jury an
instruction telling themthat they had to find
materiality. And there --

JUSTI CE STEVENS: Are all omssions in jury
instructions fungible, then? |1'm-- here we have an
omssion in a jury instruction relating to the Ex Post
Facto Cl ause. Does -- the fact that it relates to the
Ex Post Facto Cl ause doesn't give it any extra weight or
any |l esser weight in the anal ysis?

MR MLLER | think in the context of an
error like this, there isn't any reason to attach extra
wei ght - -

JUSTI CE SCALIA: | suppose if the
instruction told the jury in a crimnal case that you

13
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can find the defendant guilty if you think it nore
likely than not that he commtted the crinme, that m ght
be different, don't you think?

MR MLLER Yes. That very well mght be
different. That's right.

JUSTI CE KENNEDY: Do you agree that this is
ex post facto, as opposed to a general due process
vi ol ation?

MR MLLER No. | nean -- that's right.
The Ex Post Facto O ause regul ates the content of the
| aws that Congress can pass, and there would be an ex
post facto issue in the case if Congress had tried to
make section 1589 retroactive, but it didn't. And
everyone agrees that section 1589 applies only
prospectively.

So the constitutional violation, if there is
one, cones fromthe possibility that the defendant could
have been convicted on the basis of Congress -- of
conduct that did not violate the statute.

JUSTI CE KENNEDY: Well, you -- you agree
that there is a violation?

MR MLLER There is a violation in the
failure to instruct. And we think it's the
Due Process Clause that is the source of the requirenent

that the defendant not be convicted on the basis of the
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conduct that doesn't violate a statute.

If there are no further questions, 1'd
like to reserve the remai nder of ny tine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Fahri nger.

ORAL ARGUVMENT OF HERALD PRI CE FAHRI NGER
ON BEHALF OF THE RESPONDENT

MR FAHRINGER: M. Chief Justice, and if it
pl ease the Court:

We do believe there are errors that are so
basic that they require a reversal automatically. And
certainly one of themis trying a person for conduct for
2 years that violated no law. It's al nost
uni magi nable and it's unheard of. There are very few
cases that even conme close to resenbling --

JUSTI CE KENNEDY: Well, except that | think
nmost trial judges would have admtted this evidence with
the proper instruction to the jury, that it's background
evi dence so you -- you can't tell the jury the story and
just begin in 2001, or it doesn't make nuch sense to
t hem

MR. FAHRINGER  That’'s --

JUSTI CE KENNEDY: Now, | agree there was not
a proper instruction here, there should have been an
objection, and so forth. But in an ordinary trial, this

15
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evi dence woul d have conme in with the proper limting
i nstruction.

MR. FAHRI NGER. What’s so inportant about
that, if it please Your Honor, is that he couldn't have
been convicted on that evidence. The court would have
instructed that this evidence was received --

JUSTI CE KENNEDY: O -- of -- of course, the
jury would have to be instructed very carefully.

MR. FAHRI NGER: But here, Your Honor, al
this evidence canme in, and he could be convicted and was
convicted on the -- what we lend -- we think | ends an
awful lot of force to our argunent here is that the
government has conceded that he could have been
convi cted exclusively on the pre-enactment conduct
al one. That that was --

JUSTI CE G NSBURG.  Convi cted, but not --
there was a possibility, but not a reasonable
possibility. That is, it's conceivable, but the
governnent also is urging the reasonabl e
possibility that it is not |likely, given the character of
the evidence in the post-enactnent period.

MR. FAHRI NGER: Well, Your Honor, |
understand that, but | certainly -- 1'd like to say
first, in terns of the concession that was nmade here, you

are tal king about 2 years of conduct that came into a
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trial that is really quite extraordinary and terribly
dynam c.

The one -- last third of that, Your Honor, |
t hi nk cannot -- even though it cane post-statute, it
cannot be used to legitimatize that first 2 years.

And -- and the jury heard all of it, and -- and as a
matter of fact, what we attach a great deal of inportance
to, the last question the jury asked of the judge: We
want to know what constitutes | abor.

And they put in their note the -- the
| argest task of all, the building and the designing of
the Web site and then maintaining it. And that was all
pre-enactnent; the threats were all pre-enactnent.

JUSTI CE KENNEDY: And this was a long -- a
long jury deliberation.

MR, FAHRINGER It was out for 7 days,

Your Honor. Seven days the jury deliberated over this
case.

JUSTI CE G NSBURG  Justi ce Kennedy suggested
that, even though the conduct was pre-enactnent, it
woul d have conme in to show pattern, schenme. So it's one
-- one thing is to say the evidence, the jury woul d not
have seen that evidence, would not have heard the
evi dence, and another to say the judge should have

charged them Now, you cannot use this evidence that
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you' ve heard for another purpose. You cannot use it to
determ ne his guilt or innocence.

MR, FAHRI NGER. But -- but, Your Honor,
wanted to nmention to the Court, of course, Rule 403 that
says that if the prejudice of the evidence outweighs the
probative value. | think if we could take ourselves
back to that trial court and a | awer stood up and said,

Your Honor, we want to put in 2 years of background

evidence, | -- | think there’s a good |ikelihood that
it would have been excluded. | don't think you can
say --

JUSTI CE KENNEDY: Well, you can be pl eased
that | was not the trial judge.

(Laughter.)

MR. FAHRINGER: Sorry to hear that, Your
Honor .

But in the -- in the course of taking in
sone evidence as background, | don't think it's ever
been of this magnitude in a unique case where the
evidence that’s comng in bears directly on the
liability. And I think the -- the question is terribly
i nportant because, obviously, it shows the jury was
focused on the pre-enactnment conduct, even with the
forced | abor.

JUSTICE ALITO Does the --

18
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JUSTI CE BREYER. | assune you coul d make al
that argunment on remand, if we remand it. But what's
your argunent -- apparently fromwhat |1've read in this
case, the Second G rcuit uses a standard of plain error
t hat nobody el se uses.

MR, FAHRI NGER Wl | --

JUSTICE BREYER And it says that all the other
circuits say: This is our set of standards, and we've
set themforth. And the Second G rcuit says: No, it's
-- you have to have a new trial if there' s any
possibility, no matter how unlikely.

MR, FAHRI NGER Wl | --

JUSTI CE BREYER: Now, nobody el se uses that.
It seens contrary to our cases, and is there any
justification for their using it?

MR FAHRI NGER:  Yes.

JUSTI CE BREYER: Because unless | can hear a
justification, | would guess | would vote to say send it
back and | et them use the sane standard anybody el se
does.

MR. FAHRINGER. Well, one point you naeke,
Your Honor, that | --

JUSTI CE BREYER: What's your response to
t hat ?

MR, FAHRINGER It's certainly wel cone, and

19
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that is that we are seeking a retrial here. You know,
you speak in just genuine fairness that -- that the
gentl eman can be tried on that conduct that was
post - enact nent .

But in response to Your Honor's question, |
t hi nk, Your Honor, the -- the -- the difficulty is, in
this whole case is, it all ran together in front of the
jury, and they saw all of this proof with no
instruction, with no demarcation, and -- and the --
the nere weight, the volunme of the 2 years out in
front of that had to have a --

JUSTI CE BREYER: So why don't you nake
the --

JUSTI CE SCALI A: Address the test used by
the Second Circuit. That's what we’ re concerned about.
MR. FAHRINGER: Ch, I'msorry.

JUSTI CE SCALIA: And that's what the
question pertained to. They're using a test nobody
el se used, that does not conport with -- with our prior
opi nions. Wy shouldn't we send it back and tell them
you know, use the right test?

MR. FAHRI NGER:  Your Honor, | think -- and |
choose nmy words carefully -- | think that this test
under this circunstance was justified. Wen the court

saw t he magni tude of the error here, they had to say if

20
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there was any possibility that the jury
relied exclusively --

JUSTI CE BREYER: The very magni t ude of
the error would argue for -- you'd win on any test.
| mean, why does that say you have to use a special test
that is specially designed to find when there is hardly
any error? Here there’'s such a bigger error,
according -- that you think that you would have won
under any test.

So that -- so why -- why do you do have to
have this special favorable test? That's -- that's the
guestion that I'mthinking of. [|'mnot thinking of
whet her you are right or whether you are wong on the --

how nmuch evi dence there was and how awful it was.

MR, FAHRINGER | think -- to answer Your
Honor's question, which is a -- an incisive one, and
that is because, Your Honor, it's only -- the court nade

it very clear, we're only applying this test to ex post
facto, and | think in this instance you are right, the
magni tude of the error pronpted themto say that if
there was any possibility that this 2 years of conduct
-- the jury could have based their verdict
exclusively on that, we think we had to be granted a new
trial.

JUSTICE STEVENS: M. -- may | ask this

21
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question about the -- I -- | should know this, but I
don't. To what extent has the regular test that ny
col l eagues referred to applied in ex post facto cases in
other circuits?
MR. FAHRINGER: The -- the O ano test, Your
Honor ?

JUSTI CE STEVENS: Yes.

MR FAHRINGER Well, the possibility test has

been used in the Third Grcuit in the Tykarsky case. It
has al so been used in several States --

JUSTI CE STEVENS:. Were those ex post --

MR. FAHRI NGER. -- Georgia being one.

JUSTI CE STEVENS. -- ex post facto cases?

MR. FAHRI NGER  Yes. Yes, Your Honor.

And --

JUSTICE STEVENS: So that it isn't
necessarily a conflict between this case and all other
plain error cases; it's a narrow category of cases
i nvol ving ex post facto violations?

MR, FAHRINGER In the -- in this very
narrow category, Your Honor.

JUSTI CE SCALIA: Well, you call it an ex
post facto violation, but I -- |1 -- | rather agree with
the governnent; it's a due process violation.

MR, FAHRI NGER Wl | --

22
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JUSTI CE SCALIA: -- what happened is
i nproper evidence was adm tted, because it concerned pre-
-- pre-statute conduct. But it m ght have been evidence
that was -- that was irrelevant for some other reason.
That woul d be just as nmuch of a -- a due process violation.

What is special about the fact that the
reason the evidence before the jury was incorrect was
that it -- the conduct occurred before the -- before the
statute?

MR. FAHRI NGER.  Your Honor, as | know, you
are aware of the Marks case. They held that the ex post
facto concept applied to judicial precedent as well, and
that was repeated in the Harris case in -- as well. But
| think, Your Honor, certainly the whole strength and --
and wei ght of the ex post facto law is present here.

The Second Circuit said that it certainly involves ex
post facto inplications. Wat you are doing is, you' re
taki ng conduct that violates no | aw before the lawis
passed, and you're taking --

JUSTI CE SCALIA: And when a State court
all ows pre-law conduct to uphold a conviction, that is an
ex post facto violation, and we woul d reverse the State
court judgnent. But that's not what occurred here.

What occurred here is that the trial court let the jury
consi der evidence, as evidence bearing upon conviction,
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which it should not have let the jury consider.

shoul

And there’'s a |l ot of evidence that a court

d not have let the jury consider. | don't see

anything particularly special about fact that the reason

this

t hat

evi dence shoul dn’t have been before the jury was
it occurred before the statute.

JUSTI CE STEVENS: But it not only all owed

the evidence before the jury, but it also told the jury

it was sufficient to convict.

It --

MR. FAHRI NGER:  Your Honor, that's right.

it -- what is special about it is -- 1 think it's an

extrenely rare and irregular case that would allow 2

years of conduct to conme into a case --

JUSTICE ALITG VWhat if the -- what if the

period -- the -- the period that was charged started 1

day before the statute took effect?

MR FAHRINGER: Well, if it was -- Your

Honor, ny stand --

be di

JUSTICE ALITG Wuld -- wuld the test

fferent? Now, if you have 1 day of pre-enactnent

conduct, it's possible that the jury could convict based

on that -- the evidence relating to that 1 day, isn't

it?

And so, therefore, if the test is any possibility,

the result is automatic newtrial in that situation

ls --

is that where your argunent |eads?
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MR. FAHRINGER: M argunent is, Your Honor,
that no person in this country under our Constitution
should be tried for 1 day on conduct that did not
violate a law. | -- 1 --

JUSTI CE BREYER: That's true. And also no
person should be convicted with a confession that was
coerced. And no person should be convicted with
evi dence given under torture. And no person should be
convicted with evidence unlawfully seized by the police.

Now, for all those latter things, every
court apparently uses the normal standard. So why woul d
we in this case use a special standard?

MR. FAHRINGER: Well, it's different, Your
Honor. In all of those cases, there was a | aw, at | east
giving the court jurisdiction, that was violated. There's
a very serious question here whether there was
jurisdiction when they canme in. Jurisdiction is derived
solely through statutes that are violated in the
crimnal field.

There were no statutes. So there's a
serious question of whether there was even jurisdiction.
But -- but what’'s different is it seens to ne if you
have a law, a mail fraud law, and then there is sone sort
of a violation and a -- a suppression of evidence or
what ever ot her argunents you' re going to nake,
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that's -- that's light years away froma situation where
there’s absolutely no lawto -- to violate. And the
conduct --

JUSTI CE SCALIA: And -- and,
therefore, no violation of the Ex Post Facto C ause.

MR. FAHRI NGER: | beg your pardon.

JUSTI CE SCALIA: There's also no violation
of the Ex Post Facto O ause, which is in Article | of
the Constitution and which says no ex post facto Law
shal | be passed.

MR, FAHRI NGER: But, Your Honor --

JUSTI CE SCALI A:  You don't have -- you don’t
have an ex post facto | aw that was passed here.

You have an incorrect jury charge. You have
the judge telling the jury that you could convict on the
basis of this prior conduct when, in fact, you couldn't.
That is not an ex post facto |aw.

MR, FAHRI NGER  But, Your Honor, | -- 1| --
in all due respect, | invite your attention to your
case in Marks and -- and the Harris case where they have
said that we have extended ex post facto to obviously
a -- a whole host of cases now that involve judicial
precedent and -- and the actions of prosecutors
and what not.

This, | can't imagine in a way in terns of

26

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official

t he concept of ex post facto to put in 2 years of
conduct that is not in violation of any |aw that
certainly fits within the presiding spirit of the ex
post facto concept that people shouldn't -- you know, if
you want to go back to our very basics, and that's what
uni que about this case, the entitlenment to notice of
what conduct is to be avoided, a statute that tells you
what conduct you have to avoid, and all those --

JUSTI CE SCALIA: |I'’m|looking for Marks, where
is that in -- is that in your brief sonewhere?

MR. FAHRI NGER: Beg your pardon, Your Honor.

JUSTI CE SCALI A:  You have nentioned severa
times the Marks case. Wat case is --

MR FAHRI NGER: M A-R-K-S.

JUSTI CE SCALIA: \Were is that?

MR. FAHRINGER: That's in -- in our --

JUSTICE SCALIA: Is it in your brief?

MR FAHRINGER: | -- | believe it was cited
in our brief, Your Honor. | will give you that in just
a monent, if | may. But -- but |I'munder the

i npression, Your Honor, fromour research that there
were a nunber of cases --

JUSTI CE SCALIA: | nean, see, | don't know
what that case is. |If it was a case in which we
reversed a State suprene court because the State suprene
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court upheld the State statute that -- you know, that
made prior conduct unlawful, then | -- 1 think I could
say that was an ex post facto violation through the
Fourteenth Amendnent.

MR. FAHRINGER: | think this coment is
relevant to what you just said. Qur forefathers in --
in inmposing an Ex Post Facto Clause -- it's one of the
few that they inposed on the States as well as the
Federal Governnment, and | think that lends it force in a
sense that the States have an Ex Post Facto C ause as
does the Federal Governnent.

But we feel, under all those circunstances
here, what -- all roads |ead back to one very, very
critical fact, and that is the enormty of the error
here at being a -- a constitutional error, and we

certainly think a structural error, structural error in

the sense that it ran fromthe beginning of the case. The

grand jury should not have indicted on conduct that
violated no | aw. He should not have been arraigned. He
shoul d not have been tried. He should not have
convicted. He should not have been considered. Al of
this --

JUSTI CE G NSBURG What is your position
that two concurring judges said that evidence should not
have been -- not that it shouldn't have cone in, but the
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jury should have been told you can convict only on

post -- whatever the date was? But they al so pointed
out that one of the nost severe incidents fell in the
post -enactnent period. It was in April of 2001. It
was -- and that was vivid evidence properly --

properly used by the jury to determne guilt or
i nnocence.

MR FAHRINGER: | -- | understand that, and
| think I know what you are referring to, Your Honor.
| find nuch of the evidence in this case extrenely
di stasteful, but we are operating under a |l and of |aws
and Constitution. And it seens to ne his rights are as
inportant -- | know this Court appreciates that -- as
any ot her person’s.

And the truth of the matter is that nuch of
this very unattractive evidence cane in before the | aw
was ever enacted. And | think what happens is -- and th
is areality psychologically -- it all blends together,
all comes together. And w thout any kind of
instruction. | -- ny view would be, under ex post facto
principles, it would have ordinarily been excluded. It
woul dn't have been brought in.

JUSTI CE SCALIA: Ckay. This -- this
evi dence was i nproper because if the |egislature had
made that action punishable when it occurred before the
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statute was enacted, that would have been a violation of
the Ex Post Facto Clause. Now, in fact, the legislature
didn't do that, and, therefore, we have no real violation
of the Ex Post Facto C ause. But we do have the

adm ssion of evidence that shouldn't have been adm tted,
which is no different from evidence that should have not
been admtted for sonme other reason.

For exanple, where the -- where the court
gives an instruction that permts evidence to be
consi dered as evidence of the crinme which, in fact, is
irrelevant to the crime. And the jury says you can
find himguilty if you find that he held two fingers up
in the air, when, in fact, that has nothing to do with
the crine.

Wiy is this any different fromthat? It's
just evidence that the jury should not have been all owed
to use for conviction. | don't see why there is
anyt hi ng special about the fact that the reason it
shoul dn't be used for conviction --

MR. FAHRINGER: In all due --

JUSTI CE SCALIA: -- is because it occurred
pre-statute.

MR. FAHRINGER In all due respect, Your
Honor, | believe the cases and Suprene Court cases have

hel d that the ex post facto | aw has been extended to
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judicial precedent. And we cite those cases, Your
Honor, in our brief.

JUSTI CE KENNEDY: Well, | -- | thought
what we have said that it's just a violation of due
process to convict soneone for conduct that was not
crimnal when the conduct was -- was made. It's --
it'"'s -- it's just a due process -- it's a due process
violation. It just -- it's a serious due process
vi ol ati on.

MR. FAHRINGER: | think you re right, Your
Honor, in the sense that it's an ex post facto | aw being

applied through the Due Process Cause. But the inpact and

the force of that, | think, is still just as great and
just as powerful. And -- and -- and the error here
factually is -- is absolutely enornous.

And -- and what | think the very |east a
defendant in his positionis entitled tois -- he’'s
suffering under a 9-year sentence. | think he is
entitled to have another trial where he is only confronted
with the evidence that cane after the statute. And if
they’'re going to put in evidence that goes before that,
they would have to justify that under one of a nunber of
different concepts, Rule 404(b) or one of the others.

And we woul d argue in that context -- none of
this was ever done in court -- under 403, if it was too
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extensive, the prejudi ce outweighs the probative val ue.
And | think that many judges woul d be synpathetic to
that, for putting in a whole 2 years of conduct. Sone
m ght conme in --

JUSTI CE SCALIA: Courtesy -- courtesy of

Justice Kennedy, | have -- | have before ne the Mrks
case. And the -- the summary of the case at the
begi nning says: “Petitioners were convicted of

transporting obscene materials in violation of the

Federal statute.” “Held: The Due Process Cl ause of the

Fifth Amendnent precludes retroactive application to
petitioners of the MIler standards.”

It was a due process case.

MR. FAHRINGER: And the only thing that I
think of inmmediately of that is, is the statute here.

was -- there’s no question the -- the -- the conduct

was forbidden by statutes in -- in tinme, but was applied

i n advance of those statutes, before --

JUSTI CE SCALIA: And, therefore, the Due
Process Cl ause was violated when the court let that in.

MR. FAHRINGER: | don't have a quarrel wth
you on that.

JUSTI CE SCALIA: So you -- you have to
persuade us that there is sonething special about a
violation of the Due Process Cause that lets in
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evi dence which is pre-statute, as opposed to violations
that let in other evidence that should not properly be
used to convict the defendant. And | frankly don't --
don't see why it's so special.

MR. FAHRI NGER:  Your Honor, |'m endeavoring
to pursue it, but sonmewhat unsuccessfully.

This is not an evidentiary error. It is in
every sense a due -- an ex post facto error, but it is
t hrough the Due Process Clause. | think that there we
meet on comon ground. It's through the Due Process
Cl ause that the Ex Post Facto Clause is nmade -- nade
effective in trial. But the truth of the matter is -- |
mean, the indictnent here, which you start with, charged
these crinmes going all the way back to January of 1999,
when the Act didn't cone -- didn't becone effective
until Cctober of 2000.

JUSTICE ALITO Well, what if the conduct
that -- we didn't have -- what if we did not
have pre-enactnment conduct? What if we -- if this
statute applies only within the United States, as |
assunme that it does, and all of the conduct that's now
pre-enact nent was conduct that took place outside the
United States? Wuld that -- would the case be
different for these purposes?

MR FAHRI NGER: If all the conduct that was
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proven at the --

JUSTICE ALITO Instead of having
pre-enact nent conduct, you have conduct in Canada,
Mexi co, sonepl ace el se.

MR FAHRINGER | -- | think it would --

JUSTI CE STEVENS: And the jury was
instructed that he could be convicted on the basis of
what had happened in Canada. That would be the sanme?

MR. FAHRINGER: Yes, that's right. And | --
all 1'"msuggesting is, wherever the evidence cones from
it shouldn't be adm tted except under one of the very
narrow exceptions, such as Rule 404(b). And we would
argue, under 403, it should be excluded, wherever the
evi dence cane from And a judge would -- as |
understand it, a judge would instruct the jury: You
cannot convict M. Marcus on any of this evidence
what soever that is pre-enactnent.

JUSTICE ALITO No, of course, but the
guestion is whether the nmere possibility standard woul d
apply in that case as well, or whether you think this
mere possibility standard applies only in the case of
pr e- enact mnent conduct ?

MR. FAHRINGER: | think the possibility
standard only applies to ex post facto statute

cases and pre-enactnent conduct. That's ny view, Your
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Honor. | think it's a very narrow holding. And |I'm
not urging that this would be the standard for other --
ot her than ex post facto cases, and I'mnot urging this
woul d be the standard in ex post facto cases where --
what this does, Your Honor, if you stop and think about
it, it is, in a sense, a bright-line rule.
What has gone on in the past is we have to
measure. W have to take, on the one hand, the post-
enact nent conduct, and we take, on the other hand, the

pre- enact nent conduct, and we go through this, what |

-- I"'mof a generation -- | renenber Betts v. Brady before

G deon came down, and it was always a constant citing in
t hat context whether a person got able representation
until you decided the G deon case, G deon v. Wainwi ght.
Aren't we in the same position here?

Wuldn't it be better to have a rule that said, where
clearly you shouldn't be bringing in pre-enactnent
conduct anyway, if you bring in pre-enactnment conduct
and there is any possibility that the jury convicted on
that, there will be a newtrial? It seens that's going

to avoid all of that bal ancing and wei ghi ng and

perenni al -- perennial appellate review. That's what |
think is -- is comendabl e about the Second G rcuit's
decision. | think that's where there is a great deal of

sense behind it.
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JUSTI CE G NSBURG So your position is,
essentially, plain error doesn't apply in this area;
it's just error because it involved evidence
pre-enactnent? That error is enough; it doesn't have to
neet --

MR, FAHRINGER |’'m sorry, Your Honor.

JUSTICE G NSBURG It doesn't have to neet
the standard for plain error?

MR. FAHRI NGER  Yes, absolutely. And this
doesn't affect that whatsoever. | nean, | think there's
a m sconception anong sone people. W -- the Second
Circuit took the four Adano factors and applied
them one, two, three, four. They didn't touch them
They didn't in any way alter them

What they did is, on the concept and the
rul e governing ex post facto adjudications, that was
purely substantive, but the any possibility doesn't
apply to plain error. Those four prongs have been |eft
intact. And so they haven't disturbed that in any way
what soever. They set those four prongs out in the
preanbl e of their opinion. Qoviously, what they found
was, when you have a case of this magnitude of
pre-enact ment conduct of 2 years, they felt that that
certainly affected the fairness and the integrity of the
trial and the judicial reputation.
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| say it nyself. It appeared on the front

page of The New York Tinmes: Mn convicted for 2 years

of conduct where there was no law. That, | woul d guess,

woul d have an adverse effect on the reputation of our
judicial process, whereas a ruling where a court held
this man should go back and get a new trial on the
conduct that violated the statute, and not on conduct
that violated no I aw, would enhance the reputation of
the courts.

So applying that factor, we feel strongly

and powerfully that the correct disposition here is to

affirmthe Court of Appeals for the Second GCrcuit. And

we wll go back and we will have a retrial on the conduct
that violated the statute.
| f you have no other questions, | -- | thank
you for your attention.
CH EF JUSTI CE ROBERTS: Thank you,
M . Fahringer.
M. MIller, you have 16 m nutes.
REBUTTAL ARGUMENT CF ERIC D. M LLER
ON BEHALF OF THE PETI TI ONER
MR. MLLER Just very brief -- excuse ne --
very briefly, 1'd like to nake two points.
The first is that, essentially, the error in
this case was the failure to give a limting instruction
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relating to the use of pre-enactnent evidence, and

that's the sanme sort of instructional

or evidentiary

error that can be considered in a case-specific analysis

under prong four and shoul d have been

t hrough that anal ysis.

consi dered

The second is that Respondent suggested

there was a lack of jurisdiction in this case. That

argunent rests on an understanding of jurisdiction that

this Court rejected in Cotton, and we

pages 9 to 11 of our reply brief.

di scussed that at

| f the Court has no further questions, we

ask that the judgnment be reversed and

t he case remanded.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.
(Wher eupon, at 11:49 a.m,

above-entitled matter was submtted.)
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