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IN THE SUPREME COURT OF THE UNI TED STATES

e e e e e e o e oL oL X
M CHAEL J. ASTRUE, COWM SSI ONER
OF SOCI AL SECURI TY,
Petitioner : No. 08-1322
V.
CATHERI NE G RATLI FF
e e e e e e o e oL Lo L X

Washi ngton, D.C.

Monday, February 22, 2010

The above-entitled matter came on for ora
argunment before the Suprene Court of the United States
at 10:03 a.m
APPEARANCES:

ANTHONY YANG ESQ, Assistant to the Solicitor
General, Departnment of Justice, Washington, D.C.; on
behal f of Petitioner.

JAMES D. LEACH, ESQ, Rapid Cty, South Dakota; on

behal f of Respondent.
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PROCEEDI NGS
(10: 03 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argunment first this norning in Case 08-1322, Astrue v.
Ratliff.

M. Yang.

ORAL ARGUMENT OF ANTHONY YANG
ON BEHALF OF THE PETI TI ONER

MR. YANG M. Chief Justice, and may it
pl ease the Court:

EAJA provides that in an appropriate case a
court shall award to a prevailing party fees and ot her
expenses incurred by that party. Every court of appeals
to have addressed the question, including the court
bel ow, recogni zed that the plain neaning of EAJA s text
di rects paynent of EAJA fees and other expenses to the
prevailing party, and not her attorneys.

Moreover, EAJA's relationship to the fees
approved under section 406(b) of the Social Security Act
and this Court's decisions in Jeff D. and Venegas in the
section 1988 fee context nmake clear that Congress
desi gned EAJA, |like other fee-shifting statutes,
to work within traditional attorney-client fee
rel ati onshi ps, under which the attorney |ooks to the

client for paynent.
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Congress has al so provided that, subject to
exceptions not relevant here, all funds payable to the
-- by the United States to an individual who owes a
val i d delinquent debt, Federal debt, shall be reduced by
adm ni strative offset.

There is no dispute in this case
that the prevailing party in this case, Ms. Kills Ree,
owed a valid delinguent debt to the United States,
received notice of that debt, had the opportunity to
repay that debt or enter into a repaynent agreenent that
woul d have avoi ded offset, failed to do so. Congress
directed in the Debt Collection Inprovenent Act of 1996
t hat agenci es and the Departnent of Treasury here shal
of fset such paynents for delinguent debts.

JUSTICE ALITO Isn't it true that the
Comm ssi oner of Social Security in the past paid EAJA
awards directly to attorneys and that this is stil
done in cases in which the client has assigned the
paynment to an attorney?

MR. YANG That is true in part. Prior to
2005, the Treasury Departnent did not yet inplenent,
fully inplenent, the Debt Collection |Inprovenent Act
Wi th respect to certain paynents. Here, these are
m scel | aneous paynents. Treasury undertook the very

| ar ge undertaki ng of conputerizing the systemto provide
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for offsets by tackling things |like tax refunds, Federa
benefits, nost contractor paynents, |arge paynent
systens that the governnent deals with on a day-to-day
basis, and only in 2005 was able to inplenent
m scel | aneous of fsets.

Si nce 2005, the governnent has been
of fsetting EAJA paynents. Now, in some circunstances
where a debt is owed -- where an EAJA paynent is nade
and a court, for instance, orders the governnment to pay
the attorney, the governnent's policy is to check
whet her or not there is a delinquent debt a prevailing
party owes, and if not, then the governnent may accept
the assignnment or conply with the --

JUSTICE ALITG \What gives the Federal
Governnment the right to override State |aw on that
I ssue? Suppose the situation was that another creditor
woul d have priority over the attorney if the noney had
been paid directly to the cl ai mant.

What gives the governnent the right, in
effect, to override that by paying the noney directly to

the attorney, unless the governnment believes that this

is payable to the attorney under -- under EAJA?
MR. YANG | don't believe so. There's two
ci rcunst ances where -- that we m ght be tal king about.

The first circunmstance m ght be where a court has
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ordered the governnent to pay the attorney. That
happens in a nunber of cases.

When t he governnent does not have a debt
which is receivable fromthe prevailing party, it
conplies with the district court's order. It sinply
does not have a dog in that fight. Wen we have an
assi gnnent that the governnent recognizes, that's true
in any kind of context where you m ght have an
assignnment. The governnent recogni zes the assignnent.

If there are third-party creditors who are able to cone
in, they may conme in and contest that. They likely

woul dn't have notice of it. But it's no different than
any ot her assignnent that the governnent m ght accept,
froma party, of the debt, and that is not an infrequent
event .

JUSTI CE SCALI A: What authority does a court
have to direct that the noney be paid to the attorney?

MR. YANG Well, it certainly doesn't lie in
EAJA. Courts have recogni zed that they retain equitable
authority to recogni ze a constructive trust or an
equitable lien to enforce an agreenent between the
attorney and client that the client will pay over to an
attorney funds received pursuant to an award such as
EAJA. And in that context, although courts haven't been

particularly clear in their reasoning -- they have cited
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to equity -- the courts have provided that when, for

i nstance, an attorney represents a client pro bono or
represents a prisoner pro bono, that the court will see
to it that the paynent actually received doesn't
ultimately land in the hands of the client and enforces
t he understandi ng, either expressed or inplicit, between
the attorney and client that the funds that the client
receives will go to the attorney.

JUSTI CE G NSBURG. \What woul d happen in the
case -- in case it is a prisoner who is this
prevailing party? Wuld the -- would the attorney fee
be paid to the prisoner? And if not, to whomwould it
be pai d?

MR. YANG The attorney fee under EAJA is
payable to the prevailing party, which would be the
prisoner. Now, attorneys would likely come in, the
attorneys for the prisoner, and ask the court to
exercise its equitable authority to recognize a
constructive trust over the fees that are actually paid
to the party and prevent the party from keepi ng that
noney. But a prisoner is ultimately no different than
any other prevailing party under EAJA. It is the
prevailing party to whom Congress has directed the court
shall award fees and ot her expenses.

CH EF JUSTI CE ROBERTS: So how can the
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court's broad equitable authority trunp what you say is
what the statute says?

MR. YANG They are not trunping it, Your
Honor. The -- there's two things going on when a court
recogni zes an equitable trust. First, it has to
necessarily recogni ze the right of the prevailing party
to the paynent. The prevailing party obtains the paynent,
and only once the prevailing party actually has title to
the thing does equitable trust or a constructive trust
attach. So it's recognizing in the EAJA context that
the prevailing party is the one who is entitled to the
fee, but then --

CHI EF JUSTI CE ROBERTS: Do you actual ly have
to transfer it or --

MR. YANG \Well --

CH EF JUSTI CE ROBERTS: | nean, the statute
says pay the prevailing party.

MR. YANG  Correct.

CHI EF JUSTI CE ROBERTS: And you're saying
the court can say: No, pay the | awer.

MR. YANG \Well --

CH EF JUSTI CE ROBERTS: In certain --

MR. YANG In order to recognize the
agreenent between the party and the attorney.

JUSTI CE G NSBURG. \Were is the agreenent
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between the party and the attorney? The Equal Access to
Justice Act provides that fees will be paid to the
prevailing party. Were does the prevailing party have
a contract wwth the attorney to turn the fees over?

MR YANG I'msorry. | didn't --

JUSTI CE G NSBURG. You said that pursuant --
maybe | m sunderstood you, but | thought you said that
there is a contract between the prevailing party and the
attorney. And where is -- how does that contract cone
about if it's sinply a case that the |awer is
representing pro bono a plaintiff?

MR. YANG Well, as this Court recognized in
Venegas in the section 1988 context, it's comonpl ace
either for there to be an expressed or an inplied
agreenent to pay over any statutory award that the
prevailing party may receive to the attorney. And I
think, in the absence of any indication otherw se, courts
are well positioned to sinply say, you know, if they
haven't agreed otherw se, the normal practice would be
for a prevailing party, if they were to receive
sonet hi ng under a statutory fee-shifting provision |ike
section 1988 or like EAJA to agree to pay it to the
attorney.

JUSTI CE SCALI A: Doesn't -- doesn't the

governnment setoff depend upon who owns the noney under
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State law? | nean, it's -- it's commonpl ace for the
Federal law to | ook to State | aw on issues of ownership.
And, in fact, if there is this doctrine of equitable
ownership on the part of the attorney, what right does

t he governnent have to do the setoff?

MR. YANG Well, that mght be true if we
were relying on a common |law offset. But in this
context, Congress has directed that all Federa
paynents, unless there is an exception -- and there is
no exception in this case -- are to be offset before
paynent, any paynent, to the debtor. So in this case,
Congress has effectively established a priority schene
wher eby when a debtor owes a delinquent valid debt to
the United States and the United States owes an
of fsetting obligation to that individual, Congress has
provi ded that no Federal funds shall be paid to the
i ndi vidual and instead that the debt -- the governnent's
debt shall be offset against the debt that the --

CH EF JUSTI CE ROBERTS: What if the client
I s bankrupt? What happens then?

MR. YANG The sane rule would apply. No
Federal paynent would -- well -- | believe that the sane
rule would apply. 1've not carefully studied the
bankruptcy provisions, and | hate to venture into a very

conplicated area to give you sonething definitive. But
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ny belief is that, based on the very clear text of
section 3716 of Title 31, which was anended by the Debt
Col l ection I nprovenent Act, that no paynent shall be --
even in bankruptcy, the paynent goes to the -- has

to go to the debtor first, and then it goes to the estate
-- that no paynent shall be nmade fromthe Treasury and

I nstead an adm ni strative offset shall be undertaken to
coll ect the governnent's debt.

JUSTICE BREYER Is there a way for the
| awyer -- a |lawyer sees that his client has a good case
agai nst the governnent, and thinks he can get an EAGA
fee, so he says to the client: 1'd like to represent
you and | can get paid for this. But the client says:
There are a |ot of debts | owe the governnent.

Now, is there any way they can work it out
so he can get the representation?

MR. YANG Well, sure. There's --

JUSTI CE BREYER: Wat ?

MR. YANG As we indicated in our brief,
there's several things that can be done. First, the
attorney can determ ne whether there is in fact a debt
which is eligible for offset, and that can be done by
asking the Treasury with a valid Privacy Act waiver from
the client. |If that is the case, the client retains the

right, which Congress expressly codified in section
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3716, the right to enter into a repaynent agreenent. |f
that is done, there will be no offset, and the repaynent
agreenent is |argely governed by the Federal clains

col l ections standards, which are codified at 31 C.F. R 900
to 904, and those -- those provisions provide in section
901.8, for instance, that installnments shall -- should
bear a reasonable relation to the size of the debt and
the debtor's ability to pay. And in sone instances, the
governnent agency is able to conprom se that debt if the
debtor is unable to repay it within a reasonabl e anobunt of
time. The agency shoul d consider the age, health,

present and potential inconme, as well as assets of the
debtor, in order to determne the --

JUSTI CE BREYER: I n other words, the | awyer
and the agency and the client sit down, and the | awer
says: Here, | can get sone noney for this client and
that wll help everybody, but | want to be paid. So I
want you, Agency, to agree that on the repaynent
schedule if |I get an EAGA fee, then | get to keep it and
| don't have to give it to ny client, who will have to
give it to the governnent. And then they can sign a
pi ece of paper and then that's done and the | awer gets
to keep the noney.

MR. YANG That -- that's correct.

JUSTI CE BREYER: And has that ever happened?

12
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MR. YANG | don't know that that's happened
in this offset context.

JUSTI CE BREYER: But it could now. Now
peopl e woul d know about, and they could do it.

MR. YANG It could well happen, and in
fact --

JUSTI CE KENNEDY: Well, what’s -- what’s the
authority for the governnent to enter into the agreenent?

MR. YANG The authority --

JUSTI CE KENNEDY: | nean, if the statute
says there has to be an offset, that's it.

MR. YANG Well, the statute al so provides,
under section 3711, for the Departnent of Justice and the
Departnent of Treasury to establish guidelines for
agencies. They have done so in Parts 901 to -- or 900
to 904 of Title 31 of the Code of Federal Regul ati ons.

JUSTI CE KENNEDY: But do the guidelines
reflect Justice Breyer's hypothetical ?

MR. YANG Well, the statute actually
reflects Justice Breyer's hypothetical, because at
section 3716 -- this is at page 9a of the governnent's
brief’s appendix -- the head of the agency, prior to
I npl enmenting an adm ni strative offset nust advise --
this is on a4 -- the debtor of the opportunity to nake a

witten agreenent with the head of the agency to repay
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the anmount of the claim That reflects the practice in
the Federal clains collections standards of agreeing to
repaynment of such cl ains.

JUSTI CE SOTOVAYOR: Could you tell ne what
woul d notivate the governnment to agree to give to a
| awyer a piece of a recovery that it, the governnent,
thinks it's entitled to? | nean, it's one thing to work
a repaynent plan. That starts on the proposition that
the individual can only each week or nonth or whatever
give a certain anount of noney over. But what --

MR. YANG Well, | think the hypothetical was
prem sed at the beginning of the |awsuit rather than at
the end. If -- if the case were at the end and the
governnent were ordered to pay EAJA fees, the offset
woul d be automatic. We would not agree at that point to
split the -- the offset wwth -- with the attorney. But
in the beginning of the lawsuit, when the attorney is
undertaking representation of the client, the attorney
is able to do precisely what Congress intended, which
was to have debtors cone to the United States and
take -- to avail thenselves of the opportunity to repay
their debts to avoid an offset.

CH EF JUSTI CE ROBERTS: Well, but that's a
fanci ful answer, because EAJA requires that the

governnment's position, to get fees, is substantially
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unjustified. And so the governnent |lawer is going to
sit down and say, well, you know, if | take a position
that is substantially unjustified, | will at that point
pay the fees to you, not to the client.

MR. YANG Well, not at all. The
governnment's interest in an installnment plan is not
notivated by EAJA. The governnent’s interest is --

CH EF JUSTI CE ROBERTS: Yes, but the
attorney's interest -- | thought in the hypothetical we
were tal king about, the attorney's interest is. He
t hi nks the governnent is going to take a substantially
unjustified position, and he wants to nmake sure in that
case that he gets paid.

MR. YANG This is a separate question
which is whether there is really any deterrent or how
| arge the deterrent effect would be having the specter
of a fee offset. And as we explained in our brief, this
Court in Underwood expl ai ned that, because EAJA awards
are not given to every prevailing party and are only
given to parties where the governnent's position is not
substantially justified, it is -- one cannot reliably
determ ne i n advance whet her the governnent's position
Is going to be so unreasonable that you' re going to get
an award of fees.

And that -- that suggests that any deterrent
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effect of having the possibility of an offsetting -- an
offset for the client's debt is small. And that --

CHI EF JUSTI CE ROBERTS: Well, that's going
to | ook awmful bad to a court that cones in and he's --
and the court is asked to award EAJA fees, and there is
an agreenent already in effect. The governnent says,
well, if we're -- you know, if we're |liable for EAJA
fees, this is howw are going to handle it.

MR. YANG | may have m sspoken --

CHI EF JUSTI CE ROBERTS: That woul d be the
first piece of -- that would be the first piece of
evidence that | would want to put in saying | should get
EAJA fees. The governnent thought they m ght even take
a position that qualified.

MR. YANG Let ne back up. | may have
m sspoken. \What | intended to convey is that at the
begi nni ng of the case when an attorney is deciding
whet her to represent a client, the case has not been
litigated, we don't know whether the governnent's
position is going to be found to be substantially
unjustified or not, the attorney -- if the attorney
checks and wants to determ ne whether the client has
a -- a debt owed to the governnent that woul d be subject
to offset, the attorney can go to the governnent and say:

Let's enter into a repaynent plan so that ny debtor gets
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on the governnent's good graces and no | onger is subject
have a tax -- a tax return, for instance, offset or any
ot her paynent that the governnent nay owe to that

debtor in the future, including EAJA. But it's not
because of the EAJA paynent that you would enter into
the agreenent. The governnent --

CH EF JUSTI CE ROBERTS: No, but say he goes
in to the governnent and says, | ook, |I’m about to sue
you, and I'd like to sit down and negotiate a nice
agreenent about the repaynent.

MR. YANG Well, | guess the attorney may
say, |'m about to sue you, but the governnent certainly
IS not notivated because of the lawsuit. The
governnment -- whether an attorney is going to sue the
government or not, the questionis --

CH EF JUSTI CE ROBERTS: Governnent | awyers
are always synpathetic to people who cone in and say:

' mgoing to sue you.

(Laughter.)

MR. YANG Well, | guess that certainly gets
our attention. But the reason that the governnent would
enter into a repaynent agreenent is because that is an
opportunity for the governnment to collect a debt that is
del i nquent, valid, and outstandi ng.

And what Congress intended to do in the Debt

17

Alderson Reporting Company

to



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

Col | ection I nprovenent Act was not to have additiona
Federal funds be paid to debtors who have been given
mul ti pl e warni ngs of the debt and are essentially, you
know - -

JUSTI CE SOTOVAYOR: The problemw th your
argunment is this pot of noney is actually not going
to -- it's going to the debtor, according to your
argunment, because in theory the debtor is the prevailing
party and is entitled to get the award. But the noney
Is not being paid to the debtor. [It's for the benefit
of the | awer who has done the work that Congress wanted
done.

MR. YANG Well, actually, either --

JUSTI CE SOTOVAYOR: | don't know what the --
I don't know what the notivation would be for a | awer
to undertake to represent the neritorious claimwhen
they have to not only do the work in the case, but now
have to do the work for the governnment in getting their
client to negotiate an agreenent with the governnment on
sonething that's conpletely unrelated to the claim

MR. YANG | guess a --

JUSTI CE SOTOVAYOR: It's -- it's sort of --

MR. YANG There’s a few answers --

JUSTI CE SOTOVAYOR: -- illogical.

MR. YANG There's a few answers to that.

18
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EAJA applies not only in the Social Security context; it
applies in all civil actions in which -- not sounding in
tort, in which there’s not another specific fee

provi sion, brought -- brought by or against the United
St at es.

Congress intended -- and this is in the
statutory findings which precede EAJA in section -- |
believe it's 202 of the Act; it is -- to dimnish the
financial deterrent on individuals, businesses, and
organi zati ons caused by the expense of providing -- of
litigating a case. This is --

JUSTI CE G NSBURG  That sounds |ike
you're -- you have -- the client has an agreenent to pay
the lawer or the client has paid the lawer. It would
make sense if the client has paid the | awer and then
there is reinbursenent under EAJA that what -- what
you' re describing woul d make sense in that situation.

But in nost of these situations, the client doesn't have
the wherewithal to pay the attorney upfront, of course.

MR. YANG That may be true in the Soci al
Security context, but there are many instances in
which -- this is the -- this is the normal way that,
you know, clients and -- and -- and their -- their
attorneys work out fee arrangenents. Sonetines clients

will pay their attorney in advance; sonetines they wll
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pay as the litigation goes forward. And by the tinme you
have the EAJA award the client will have paid all or
part -- sonetines none -- but all or part of the -- of
the fee award.

JUSTICE G NSBURGH: Is it --

MR. YANG Congress directed -- the | anguage
Is very clear: Courts shall award to the prevailing party
fees and expenses --

JUSTI CE G NSBURG  And does that nean --

MR. YANG -- incurred by the party.

JUSTI CE G NSBURG. The award goes to the
prevailing party. So, therefore, the attorney's fee is
Incone to the client --

MR YANG | --

JUSTICE G NSBURG -- is taxable incone
to the client?

MR YANG This is -- the answer to that is
conplicated and, generally, yes. The IRS is of the view
that attorney fee awards to prevailing parties, whether
it's EAJA or otherw se, are deened to be taxable incone
to the client.

Now, the clients, of course, will have an
of fsetting deduction for expenses incurred by -- in --
in the course of producing or collecting incone, and

that was recogni zed by this Court's opinion in Banks.
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That deduction is, of course, subject to certain limts.
It has to be in excess of 2 percent of the adjusted
gross incone and subject to the alternative m ninmumtax,
whi ch woul dn't apply to Social Security clains.

But the general answer is yes, it is incone
when the prevailing party receives a fee. There is an
of fsetting deduction. However, there's a -- sone
uncertainty with whether sone fee awards when the
underlying benefit obtained is not taxable, whether
that -- the IRS wll treat such paynents to -- the fee
awards, as --

JUSTI CE G NSBURG. Li ke pain and suffering,
but that's not --

MR. YANG Yes, so, but also certain
Federal benefits, including Social Security benefits,
have a very conplicated tax relationship. Soci al
Security benefits are taxable in part. It depends on
the size and the anount of other incone.

So, the answer is actually quite conplicated
whet her fees are taxable under EAJA in the Soci al
Security context. But the general rule is, yes, fee
awards to a prevailing party are incone and subj ect
to --

JUSTICE G NSBURG And then, in turn, incone

to the attorney when -- if the client --
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MR. YANG Correct. Just as, you know, when
I'"'m-- you know, I ampaid ny salary and taxed on it,
and then when | pay for services, the person to whom |
pay al so has inconme, and they are taxed as well. This is
not an unusual situation.

JUSTI CE KENNEDY: It seens to ne the
underlying assunption -- and sone of the question would
have been put to you by the court -- is that the
government has sonehow benefited because the noney is
created to offset the debt. It really isn't. It
would -- this would be true if an attorney were suing
athird party and creating a fund, and the governnent
said, ah, there's the noney. 1In this case, it's just
being paid fromone account to the other. The
gover nnment woul d be better off if there were no suit
at all.

MR. YANG That's correct. |If the
government never had an EAJA award, it at |east would
be I ess of a debt that it could collect.

JUSTI CE KENNEDY: It's just paying itself
fromone account to the other.

MR. YANG That's correct. The governnent
is -- ultimtely zeroes out here. The person that gets
the benefit is the prevailing party, because the

prevailing party has elimnated a debt to the United
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States by having that offset by the EAJA award. So the
prevailing party obtains the benefit, which is precisely
what Congress intended here.

CHI EF JUSTI CE ROBERTS: The gover nnent
zeroes out, but in the course of it, it has taken a
| egal position in court against a small business that
was substantially unjustified.

MR YANG And it has paid its EAJA award by
of fsetting that award agai nst the debt that the business
owed to the United States. The governnent is -- at the
end of the day, the bal ance sheets of the governnent
have not changed. And with -- fromthe perspective of --

CHI EF JUSTI CE ROBERTS: But | think the
idea -- well --

MR. YANG Fromthe perspective of the
prevailing party as well. The prevailing party has an
obligation to the attorney. Those are the attorney's
fees incurred which have not yet been paid. The
prevailing party also has an obligation to the
governnment in the -- in the anount of a debt. It has
i ncome that cones in through the -- through the fee
award, and whether that goes to offset the debt to the
governnment or offset the -- for use to pay the attorney,
the prevailing party ultimately gets the benefit of that

fee award. And the governnent has paid the EAJA award
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as required by statute.

JUSTICE ALITO Do you happen to know how
much the -- the Treasury typically collects in a year
under these EAJA offsets? Does it put a dent in the
Federal deficit?

MR. YANG W don't, and the reason we don't
I s because each agency that -- which is the subject of
an EAJA order submts to Treasury a paynent request
based on that order, and they check “m scel |l aneous
paynent.” That agency doesn't know whet her that paynent
Is offset. Treasury receives that -- that request of
paynment and sees that it's a m scell aneous paynent,
checks it against a debt, and may offset. But Treasury
doesn't know that the m scel |l aneous paynent was an EAJA
awar d.

So we don't have any statistics that we can
point to, to say how often this -- this occurs. | can
say that the financial nanagenent service executes one
-- over one billion paynents per year, and that offsets
of those paynents account for $4.8 billion. So about
two-tenths of 1 percent of paynents fromthe Federa
Governnment result in offsets.

I'"d like to reserve the bal ance of ny

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
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M. Leach.
ORAL ARGUMENT OF JAMES D. LEACH
ON BEHALF OF THE RESPONDENT

MR. LEACH M. Chief Justice, may it
pl ease the Court:

I'"d like to discuss with you this
nor ni ng four reasons why Catherine Ratliff, and not the
governnment, is entitled to receive the fee for the | ega
services she perforned, that Congress invited her to
perform to show that the governnment's position was
| egal |y erroneous and was not even substantially
justified.

And ny first point arises fromyour
guestion, Justice Scalia. You asked whether State | aw
determ nes who has the priorities here in terns of
offset, if | understood. And the answer is that
actual ly Federal |aw determ nes that, specifically the
Debt Col I ection I nprovenent Act and regul ations. The
Act requires nutuality of a debt between the debtor and
t he governnent before the governnent can offset. And the
regul ations, which I"Il quote in just an instant,
require that before offset can occur, the governnent nust
| ook to who has the beneficial interest in the paynent.
In other words, who is entitled to benefit fromit.

Specifically, 31 CF. R 285.5(b), which is
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guoted at page 45 of the red brief, defines, quote,
"offset," close quote, as wthholding funds to satisfy
a debt owed by a payee. And "payee" -- and this is
critical -- is defined as the same -- in the sane
regul ation, also quoted at page 45 of our reply brief,
as "the person entitled" -- as the person entitled to
the benefit of all or part of a paynent. |n other
words, not the legal title holder if there is a
di fference, but the person with the beneficial interest.
CHI EF JUSTI CE ROBERTS: The prevailing party
gets the benefit in the sense that she is relieved of

the debt she owed to the governnent. That's a rea

benefit.

MR. LEACH Well, Your Honor, | think that's
a benefit -- true, that's a benefit, | agree; but that's
not a benefit, | don't think, in the sense of who --

because the question is who has the beneficial interest
in the fee paynent? And when we | ook to that question,
because that's what's at issue here, is the fee paynent.

JUSTICE ALITO Isn't this argunent
circular? The -- the issue is who is -- to whomis this
paynent to be made. And if it's to be nade to the --
the claimant, then it's not for the beneficial interest
of the -- of the attorney.

MR. LEACH. Two responses, if | could,
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Justice Alito: First, the word "paynent" gets thrown
around a lot in the briefs. It can nean two separate
things. It can nmean who receives the paynent first; in
ot her words, who is the check mailed to; or it can nean
who the check is ultimately entitled to -- who is
entitled to benefit fromit.

And the governnent's -- ny second point is
the governnment's reply brief at page 10 to 12 concedes
that, but for the governnent's alleged right to offset,
the attorney does indeed have the beneficial interest in
the attorney's fee. And the governnent gives three
reasons, and only three reasons, why its alleged right
to offset trunps the attorney's beneficial interest.

The first reason the governnent gives is the
governnent says that the -- the constructive trust, which
t he governnment acknow edges exists in the -- in -- in
favor of the attorney with respect to the fee paynent,
does not arise until the instant the fee reaches the
client. And that's true, but that's not the point.

The point is the attorney had the
beneficial interest in the fee, which had to precede the
nmonment the fee reached the client, if it's payable to
the client in the sense of "sent to." The benefici al
interest had to precede that in order for a constructive

trust to arise.
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The government's second argunent --
JUSTICE BREYER On the first one, inmagine
that the -- a trust owes sonme noney to the governnent.
Now, suppose a | awer representing the trust recovers.
Now, they recover on a separate debt, okay? Separate
debt? One. That noney goes to the trust. Right?
MR. LEACH If -- I'"'mnot --
JUSTI CE BREYER: The trust first owes -- the
trust owes $1,000 to the governnment. The trust then
i ndependently recovers $500 fromthe government on a
different matter.
MR LEACH.  Yes.
JUSTI CE BREYER  The governnent coul dn't
of fset that?
MR LEACH O course it could.
JUSTI CE BREYER Yes. O course it could.
MR LEACH.  Yes.
JUSTI CE BREYER. But the trust is not a
person entitled to the benefit of the paynent.
MR, LEACH Wwell --
JUSTI CE BREYER: The beneficiaries of the
trust are entitled to the benefit of the paynent.
MR. LEACH. If | understood your
hypot hetical, if the trust is entitled to $500, then the

trust | think would be entitled to the benefit of the
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paynent .

JUSTICE BREYER It's not entitled to the
benefit of the $500. The trust holds noney for the
benefit of the beneficiaries of the trust. So --

MR, LEACH | --

JUSTICE BREYER. -- it can’t -- you agree
that that couldn't be?

MR. LEACH \Well --

JUSTI CE BREYER. Yes, and once you agree

that that couldn't be, I think you are in trouble on
your first argunent. |[|'mnot sure.
MR. LEACH Okay. | don't think so, because

if we are tal king about paynents to persons, you know,
if a person -- if a person owes a debt of $10, 000,
recei ves $500 on the debt, the person receives the
benefit of that $500.

JUSTI CE G NSBURG | --

JUSTICE BREYER Well, simlarly, the -- the
guy -- the client here receives the benefit of the noney
that he has just gotten fromthe governnent, including
the attorney's fees. It happens that he can't keep
those attorney's fees, just as the trust can't keep the
$500. He has to give the attorney's fees to the | awer,
just as the trust eventually has to give the $500 to the

beneficiary. So I'msinply saying -- drawing a
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parallel, which -- go on to the next issue.

MR. LEACH Al right, Your Honor.

CH EF JUSTI CE ROBERTS: Well, let ne -- can
trusts -- can trusts recover EAJA fees?
MR LEACH: | don't know, Your Honor.

CH EF JUSTI CE ROBERTS: Yes, | don't either.

I"’m | ooking at the definition. It doesn't say "trust."

It says a lot of other things, |ike corporation,

associ ation, unit of governnent. | just don't --
JUSTI CE KENNEDY: |’ m having trouble with

this aspect, and it may -- may be that it varies from

State to State. But as a general nmatter, under State
law, let's say that the enpl oyee nakes a contingency fee
arrangenent with a |lawer to sue the enployer and w ns
$50,000. |It's a one-third contingent fee. The -- the
enpl oyee al ready owes the enployer $40,000. It would
seemto ne under the general principle of offset that
t he enpl oyer has to only pay $10, 000, and the attorney
Is not going to get his full fee.

MR. LEACH That’'s --

JUSTI CE KENNEDY: And that's just -- that's
just the | aw of offsets.

MR. LEACH That's true.

JUSTI CE KENNEDY: Because again, it's the

sanme party. |If they created noney by suing sone third
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person, then that's different.

MR. LEACH | think that's true.
JUSTI CE KENNEDY: And -- and so | -- it
seens to nme that what you're -- what you're asking for

Is just contrary to the standard | aw of offsets.

MR. LEACH Well, Your Honor, with what | --

JUSTI CE KENNEDY: And it's even worse
because the Federal statute says that there shall be
this offset first as a matter of priority.

MR. LEACH  Actually, Your Honor, the
Federal statute provides for offset in accordance with
regul ations to be issued by the Treasury Departnent.

And those Treasury Departnent regul ati ons were what |
quoted right at the beginning of my argunent. W have
to look at who is entitled to the benefit of the
paynent, not the benefit in a generalized sense of the
| awsui t .

JUSTI CE KENNEDY: Well, in the generalized
sense of -- of common | aw of offsets, as |I've described
toit, sure, the attorney has a beneficial interest, but
he's not going to be able to collect it vis-a-vis the
enpl oyer who is entitled to an offset.

MR. LEACH Yes. And the difference, Your
Honor, is that in your hypothetical we're tal king about

one sum of noney that’s recovered in the nane of the
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In this situation, we're tal king about a

statutory fee award, which is created only based on the

work of the attorney and which is | abeled an attorney's

fee and separate fromthe benefit --

Look. This,

Wth EAJA

gover nnent '’

sone noney

JUSTICE BREYER Well, howis it different?

what | was tal king about, has nothing to do

MR LEACH  Yes.

JUSTI CE BREYER: It has to do with when the

s allowed to offset sone noney.

MR LEACH  Yes.

JUSTICE BREYER And it's allowed to of fset

when the noney is noney that it woul d ot herw se

give to a payee. Al right?

"payee" as a person who has sone benefici al

t hat noney.

here has no nore and no | ess benefi ci al

MR LEACH  Yes.

JUSTI CE BREYER And then you've defined

MR LEACH: Yes. Yes.

i nt er est

in

JUSTICE BREYER. And | think that the client

he's a person or whether he's a trust. That was ny

poi nt .

MR, LEACH: | understand, Your

JUSTI CE BREYER  Ckay.
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MR. LEACH And ny point about the statute
Is sinply that the statute is subject to the regulation
whi ch | ooks to who's entitled to benefit.

JUSTI CE SCALI A: Ckay, let's take the
regulation: "A person who is entitled to the benefit of
all or part of the paynment.” Utimtely, isn't it the
plaintiff who has recovered that is entitled to the
benefit, because this noney is given to himin order
that he can neet a financial obligation that he owes to
the | awyer?

| nean, if this didn't exist, he'd owe the
| awyer and have to pony it up out of his own pocket, no?

MR. LEACH  Not so, Your Honor, in Social
Security cases, which this is, and in Veterans cases,
whi ch together account for nore than 90 percent of al
EAJA awards. In Social Security cases, 42 U S. C
406(b) (2), set out in our appendix, makes it a Federa
crime for any | awyer to charge, receive, demand, or
collect a fee paynent directly froma client, other than
under past -- the 46 U S.C. 406 past-due benefits, 25
percent, or EAJA

And this is a critical difference. 1In the
non- EAJA, in the non-Social Security, non-Veterans
contexts, you know, about 10 percent of cases, you' ve got

-- conceivably, you' ve got, often, clients paying | awers

33

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

on a traditional pay-as-you-go basis. But in a Social
Security case or a Veterans case --

JUSTI CE SCALIA: And in those cases, you
agree the offset can be nade?

MR. LEACH  Absolutely. Absolutely.

The difference here in all these Soci al
Security and Veterans cases is that the attorney is
barred by |law fromrecei ving noney on a
pay-as-you-go basis. So the attorney has never been
pai d.

JUSTI CE G NSBURG I n exchange for getting
25 percent of the recovery?

MR. LEACH No. Actually, Your Honor, in
exchange for showing in Federal court, if | understand
your question. | hope | do.

JUSTI CE G NSBURG My understanding is that
the ordinary paynent to the |l awer for Social Security
benefits gained for the client is 25 percent of the
recovery to the client paid directly to the | awer.

MR. LEACH That's true.

JUSTICE G NSBURG So that, just as a
background in this case, did Ms. Ratliff get that
25 percent?

MR. LEACH No, Your Honor. There was no

25 percent fee here.
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JUSTI CE G NSBURG And that was because it
was too snmall to be bothered wwth? Wat was the reason?

MR, LEACH. She did not apply for a

25 percent fee. It would have been quite small, had she
received it. It would have been nmuch smaller than the
EAJA f ee.

JUSTI CE G NSBURG. And she coul d keep only
one fromthe --

MR. LEACH.  Yes.

JUSTI CE G NSBURG. She coul d keep only the
| arger of the two.

MR. LEACH  Had she received the EAJA fee,
she coul d have kept it.

JUSTICE GINSBURG One of the difficulties
wi th your position is that Congress did exenpt a nunber
of Federal paynents fromthe offset, but it didn't
exenpt Equal Access to Justice fees.

MR LEACH Yes. And the -- there are two
points there, Your Honor. | nmean, EAJA fees -- |'m not
claimng all EAJA fees are exenpt. As | just said --
spoke with you, Justice Scalia, if the -- in a non-Socia
Security, non-Veterans case where the client has paid
the attorney and then an EAJA fee conmes down, that’s
clearly subject to offset. You have to | ook to that

regulation and who is entitled to the benefit of the fee
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payment .

And the reason that the Debt Collection
| nprovenent Act doesn't address this in 1996 is that in
1996, the governnent had never taken the position that
attorney fees were subject to offset in Social Security
or Veterans cases. And in fact, in 1996, there were
three court of appeals decisions on the question of
whet her a creditor could offset a statutory fee award:
Plant -- these are all of our briefs -- Plant, Fourth
Crcuit, 1979; Duncan -- I'msorry, Plant is Fifth
Crcuit, 1979; Duncan, Fourth G rcuit, 1989; Curtis,
Eighth Grcuit, 1993.

Al'l those cases said that the creditor may
not offset a statutory fee award against the creditor's
debt because the fee is for the attorney. That’'s why
Congress couldn't have conceivably thought to address it
in 1996.

And sone of the questions take nme toward the
poi nt that you asked about before, Justice Roberts --

Chi ef Justice Roberts. And you suggested, or you said,
that EAJA says: Pay to the prevailing party. |If | heard
you correctly. In fact, Your Honor, the | anguage of the
statute is, quote, "award to the prevailing party...

fees and ot her expenses...incurred by that party.”

And the two parts that we haven't really
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addressed yet are that what is awarded is attorney's
fees. And this "incurred by" |anguage -- with respect to
that attorney's fee | anguage, "attorney's fees" has a
traditional nmeaning. It's a nmeaning this Court has
recogni zed in all those cases bullet-pointed at pages 19
to 21 of our briefs. It's a fee earned by and paid to

an attorney. And in G sbrecht v. Barnhart in 2002, this
Court specifically described the real parties in

interest in attorney's fees litigation as the attorneys,

recogni zing the reality that attorney fees go to

att or neys.

In addition, the | anguage "incurred by that
party" -- what does it nean here? Well, outside of EAJA
it could nean -- it does nean, | think -- noney the

client takes out and pays to the attorney. W know in
Soci al Security cases and Veterans cases it can't nean
that, because that's illegal. That's a Federal crine if
the attorney does it.

So what does it nean? Well, the governnent
concedes at page 8 of its reply brief that that |anguage
"incurred by" a prevailing party is supported by the
client's inplied or express obligation to pay the
attorney the fee received. So this is where the
governnent's argunent is circular, | think,

Justice Alito, in the sense that that "incurred by"
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| anguage only is satisfied and an EAJA award only may be
made where the client has the express or inplied
obligation to pay the attorney.

JUSTI CE SCALIA: Well, you say that in
Soci al Security the attorney is forbidden to accept
pay-as-you-go? |Is --

MR. LEACH  Yes, Your Honor.

JUSTI CE SCALI A: But that doesn't nean that
there is not either an express or an inplied contract
between the attorney and the Social Security recipient.

MR. LEACH | agree. That's what | was
trying to say.

JUSTI CE SCALIA:  Well, but if there is that
inplied contract, then it is an obligation of the
reci pi ent.

MR. LEACH Yes, that's what | was trying to
say, Your Honor.

JUSTI CE SCALIA: Well, | don't see how that
| eads you where you want to go. Then the paynent given
to the recipient does indeed benefit the recipient by --
by paying off an obligation that the Social Security
reci pi ent has.

MR, LEACH  Yes, but that obligation exists
only to the extent of the EAJA fee. It's not a separate

obligation. The attorney can't turn around and go
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against the client. | nean, 406(b)(2) prohibits the
attorney going against the client for any fee other than
the 406(b) fee, which is separate, if there is a 406(b)
fee, or the EAJA fee. And when --

JUSTI CE SOTOVAYOR:  Is it --

MR. LEACH We have been tal king
-- I"msorry.

JUSTI CE SOTOVAYOR: Just so I'mclarifying,
is it your position -- and this is sonething | want to
ask the governnment as well -- that once the EAJA fee is
awar ded, the attorney couldn't sue the client |ater even
in an offset situation for repaynent, because by statute
you view them as bl ocked from --

MR. LEACH.  Yes.

JUSTI CE SOTOVAYOR: -- from seeki ng anything
ot her than the EAJA fee or the 406 fee?

MR, LEACH. Yes, that's what 406(b)(2) says,
Your Honor.

JUSTI CE SOTOVAYOR: So that once the offset
happens, the attorney, under -- even if the client had
ot her noney, the attorney would be bl ocked from goi ng
after i1t?

MR. LEACH  Yes, Your Honor.

JUSTI CE SOTOVAYOR: Because by the terns of

the statute they can only seek the EAJA fee?
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MR. LEACH  They can only seek what?
JUSTI CE SOTOVAYOR: Either the EAJA fee or
t he 406 fee.
MR. LEACH. Yes, and we have been tal king as
i f EAJA fees and 406(b) fees are sort of contenporaneous
in every case. |In fact, the data cited at page 14 of the
red brief is that 46 percent of Federal court Soci al
Security cases result in aremand. Only 5 percent result
in an award of benefits. So there are going to be far nore
EAJA fees in Federal court than there ever are 406(b) fees.
JUSTI CE KENNEDY: Do you cal cul ate the fee
under either the Social Security Act or EAJA, depending
on the case? Do you ever calculate it under both so that
you get sonme under each?
MR. LEACH Yes, Your Honor. And that's --
JUSTI CE KENNEDY: The -- the -- you calcul ate
it under both so you get sone under each?
MR. LEACH. No, section 3 says howthis
wor ks, of the -- of EAJA 1985. It says if there are two
fees, the attorney keeps the larger fee --
JUSTI CE KENNEDY: Ri ght.
MR. LEACH -- and sends the smaller
to the client and vice versa.
And that’s the situation, for exanple,

where you coul d have an offset of an EAJA fee in a
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Soci al Security case. Let's say there is a 406(b) fee
that's $6,000. Let's say there is an EAJA fee that is
$4,000. Under section 3, that -- the attorney doesn't
keep that $4,000. That $4,000 winds up in the client's
pocket. The governnent can offset that. That's --
that's what integrates all this discussion we’'ve been
havi ng about EAJA fees not being exenpt. W have to
| ook to the beneficial interest.

JUSTI CE G NSBURG I n what percent of the
Soci al Security cases where the claimnt prevails is

there an EAJA fee?

MR. LEACH  Forty-six percent. No, that's not

right. 1t's about 42 percent. And | get that from
conbi ning two nunbers. There are 5,481 EAJA awards per
year. That's red brief page 4. And there are about
13,000 Social Security civil cases per year. That's
green brief page 22. Fifty-four -- 13,000 divided by
5,481 is 42 percent.

And this bring ne to the point the
government was making in suggesting that an attorney at
t he begi nning of a case could never know whet her or
not there -- there is going to be an EAJA fee, because,
you know, you can't know at the begi nning, they argue,
what position the governnment wll take, whether or not

the governnent's position is substantially justified or
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not .

Well -- and the governnent cites
Pi erce/ Underwood from 1988 fromthis Court, in which
this Court said exactly that -- Pierce v. Underwood.

Pierce v. Underwood is outside the Soci al
Security context, outside the Veterans context, so
Pierce v. Underwood is in this |less than 10 percent
category of cases under EAJA which are not Soci al
Security or Veterans.

In a Social Security case or a Veterans
case, the attorney has the record before proceeding into
court, before deciding whether to proceed into court.
And the attorney can | ook at that record, read it, and
have a pretty good i dea of whether or not the governnent
position m ght be substantially justified or not.

| don't ask you to take ny word for any of
this. Let ne tell you what the data shows.

The data, Justice G nsburg -- this is where
the 42 percent of Federal Social Security cases result
in an EAJA award. |If it's 42 percent, that's quite a
hi gh nunber of cases in which the governnent's position
is found substantially -- not substantially justified as
wel |l as |legally erroneous.

In Veterans cases, it's even worse. The

Court of Veterans Appeal Wb site -- this the nunber of
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cases -- all together -- nunber of dispositions per year
and the nunber of EAJA awards. And for 2008 and 2009, if
you add up the nunbers, out of all the Veterans
disability cases filed, 70 percent, 7-0, result in an
EAJA award. So there’s quite a | arge nunber of cases

in which -- in -- in a Veterans context or Soci al
Security context where the governnment's position is
found not to be --

JUSTI CE BREYER. | don't understand your
earlier point.

MR, LEACH |'msorry.

JUSTI CE BREYER: I magine that if Joe Smth
Isin alot of financial trouble.

MR. LEACH.  Yes.

JUSTI CE BREYER Hi s house is being
forecl osed on --

MR. LEACH.  Yes.

JUSTI CE BREYER -- all his bank accounts
are attached. Then he gets sone noney fromthe
governnment and -- including an EAJA fee.

MR. LEACH.  Yes.

JUSTICE BREYER And it's $5,000 of nobney and
1,000 for the fee. They put it in his bank account. It
was attached, good-bye, nobody sees the noney, because

It's whoever attached it got the noney. |s that
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possi bl e?

MR. LEACH Are we tal ki ng about the
gover nnent ?

JUSTICE BREYER |I'mmaking this up. |I'm
not tal king about the governnment. |'m saying the
governnment paid him5,000 plus 1,000 in an EAJA fee, and
the bank got all the noney because it had attached his
bank account. 1Is that possible?

MR. LEACH Is this in a Social Security --

JUSTICE BREYER. |I'mmaking it up. No. It
has nothing to do with -- I'mjust making up --

MR. LEACH.  Yes.

JUSTI CE BREYER: -- a hypotheti cal .

MR. LEACH Yes, it is. Sorry.

JUSTI CE BREYER: All right?

MR. LEACH.  Yes.

JUSTI CE BREYER  You follow that. Those are
the facts.

MR. LEACH | think so.

JUSTI CE BREYER: Ckay. So a year later, Joe
Smth is doing nmuch better. Couldn't the attorney now
sue himfor the $1,000, say I'd like it? It went to
t he bank because they had attached the bank account.

MR. LEACH Qutside the Social Security

context, yes, | think so.
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JUSTI CE BREYER: All right. Now, suppose it
happened to be that that 6,000, 5 for the one and 1 for
the other, canme from Social Security. Then how does
that make a difference?

MR. LEACH  The bank could not take it
because of the anti-assignnment provision --

JUSTI CE BREYER: It couldn't take 1,0007?

MR. LEACH Couldn't take any of it under --

JUSTI CE BREYER  Coul dn't take any of it.
Because of ?

MR, LEACH -- 42 U S.C 407.

JUSTICE BREYER Is that in here?

MR LEACH Yes, 42 U.S.C. 407 -- it's cited,
iIf it’s not quoted -- prohibits assignnent of Soci al
Security benefits. But, Justice Breyer, if | --

JUSTI CE BREYER And the EAJA fee counts as a
Soci al Security benefit?

MR. LEACH Oh, I'msorry. | thought we were
out side the Social Security context.

JUSTI CE BREYER: | changed it and said, now,
how does it matter if it’s Social Security?

(Laughter.)

MR LEACH If it's an EAJA fee in a Soci al
Security context, the bank cannot take that because of

the Federal -- well, because the attorney -- the
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governnment admits the constructive trust exists in favor
of the attorney with respect to those funds.

JUSTICE BREYER: If you win this case?

MR. LEACH No. The governnent says -- has
said that in its reply brief.

JUSTI CE BREYER In other words -- in other
words, no one can attach? No one can -- no one get the
EAJA fee by attaching the bank account of the client?

MR. LEACH.  Yes.

JUSTI CE BREYER:  Ckay.

MR, LEACH And | wanted to get back to the
poi nt you asked, Justice Breyer --

JUSTI CE BREYER Wl |, skip ny points.

They’ re too conplicated.

(Laughter.)

MR. LEACH Well -- but during -- during
M. Yang's argunent, you asked about this -- this
repaynment agreenent. The concept of a repaynent
agreenent being any use to a |lawer who is thinking
about taking one of these cases is fanciful for two
reasons: Nunber one, SSI benefits by statute are
limted to, quote, "aged, blind, and disabl ed people who
have little or no noney."

So, | don't know where the disabled or blind

or aged person is going to get the noney to enter into
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any repaynent agreenent.

But the second reason it's fanciful is that
the attorney only has 60 days fromfinal agency action
to file the case in Federal court. And, so, there is
60 days to, you know, neet with the client and try to
get an answer out of the governnent. |[|'ve never tried
to do this -- | don't know anyone who has -- but | don't
think you' re going to get nuch of an answer at 60 days
asking the governnent to do this so the attorney can
then recover a fee.

Finally, there’s -- there’s a critica
point here that | need to get to, which is that | think
Congress has told us exactly what this |anguage neans.
Here's why.

In 1985, Congress enacts EAJA and uses this
section 3 | anguage which tal ks about who gets the fee,
|arge or smaller fee. GCkay. In 1992, Congress extends
EAJA to Veterans clains. And when it does that, in 38
U S.C. 5904, Congress uses the sane | anguage, down to
the exact commas in the sane place, that it has done in
1985.

During this entire period -- and here's why
that's inportant -- during that entire period from 1985
to 1992, and indeed continuing many years after that,

but for purposes here, 1992, the adm nistration is every
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tinme paying the attorney’s fee to the attorney under
EAJA. And so when Congress in 1992 uses the sane

| anguage for Veterans EAJA clains that it used for
Soci al Security EAJA clains 7 years earlier,
Congress, as a matter of law, is incorporating the
settled adm nistrative construction --

JUSTI CE SCALIA: | thought the -- |
t hought the governnent said they only did that when --
when the court directed that it be paid to the attorney.

MR. LEACH M. Yang was tal king about from
2006 on. From 1990 -- from 1985 to 2006, every EAJA fee
went to the attorney.

JUSTI CE G NSBURG  Because there was no
of fset in the picture because the governnent wasn't
of fsetting.

MR. LEACH  Two responses, Your Honor: The
of fset cane into the picture in 1996, but the governnent
says it wasn't practical to 2005. Even if you grant them
that point, the agency had to nake -- totally apart from
of fset, the agency had to deci de who these fees should
be paid to under section 3 -- | nean under EAJA

The governnent had to say, who does this
statute say fees should be paid to? Now, had the
governnent said, well, fees go to the client, says, you

know, award to the prevailing party, fees and ot her
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expenses, we are going to pay attorney's fees to
clients, which had never happened. But had the
governnment said that -- that's not what they said.

They | ook at the statute. They | ook at the
fact that the attorney earned the fees, and they say we
are going to pay these fees to the attorney. So that's
what’s going on at the tinme Congress in 1992 copies its
1985 | anguage - -

JUSTI CE G NSBURG  But Congress has provided
in some statutes, the Social Security Act itself, 406,
that you quoted, for the fee to be paid directly to the
attorney. Here it used different |anguage; it said pay
the prevailing party.

MR, LEACH. Just two points,

Justice G nsburg: Nunber one, we get back to this
guestion about does paynent nean who receives the check
or who is entitled to benefit fromit? Nunber two, EAJA
doesn't say pay to the party. EAJA doesn't use the
phrase “paynent”; 406 says paynent to the attorney. EAJA
doesn't say that, "paynent,"” at all. The only place you
find "pay" in EAJAis where it says the governnent

cannot be required to pay a filing fee.

There is this, shall award to a prevailing
party fees and ot her expenses, and (d)(2)(A) defines

“fees” to include quote, "attorney fees,"” close quote.
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I"mfinishing ny sentence, Your Honor.

CHI EF JUSTI CE ROBERTS: (Go ahead.

MR. LEACH  Thank you. And -- and so
“paynment” isn't even in EAJA

CHI EF JUSTI CE ROBERTS: Thank you, counsel .

MR. LEACH  Thank you very nuch, Your Honor.

CH EF JUSTI CE ROBERTS: M. Yang, you have
4 m nutes remaining.

REBUTTAL ARGUMENT OF ANTHONY YANG
ON BEHALF OF THE PETI TI ONER

MR. YANG | believe | heard counsel concede
that EAJA fees outside of the Social Security context
are payable to the prevailing party and therefore
subject to offset. That's true. EAJA does not draw a
di stinction between Social Security fees and ot her types
of fees. Section 2412 uses the sane | anguage, court
shall award to the prevailing party fees and ot her
expenses. | believe that disposes of this case.

Second, counsel relies on a definition of
“representative payee” in the offset regulations. That's
addressed at reply -- our reply, page 2, footnote 1. A
representative payee -- as the Federal Register provisions
that relate to this nake clear, it refers to things |like
attorneys, it refers to things Iike parents, where the

beneficial interest is not that of the attorney or the
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parent but the client and the child.

It would be entirely unworkable if any tine
that a payee owes sone debt that a third party m ght
claiman interest to, that the governnent woul d have to
find out the payee's finances and obligations in order
to execute an offset. It's sinply not the way the
of fset program was designed, and it's not reflected in
the regul ati on.

JUSTI CE SOTOVAYOR:  Counsel, is your
adversary correct that under 406(b) --

MR YANG (2).

JUSTI CE SOTOMAYOR:  -- (b)(2), that if these
attorneys -- if any attorney attenpts to collect from
a Social Security or Veterans client any fees outside
of those granted --

MR. YANG No. Section 206(b) of the EAJA,
whi ch is reproduced on 4a of our appendi x, states that
section 206(b)(2), the provision you were tal king about,
shall not apply with respect to any such award, neani ng
any award under EAJA, so long as where the attorney
receives fees, the snmaller fee is returned. So --

CH EF JUSTI CE ROBERTS: Counsel, do you -- do
you di spute your friend' s statenent that 42 percent of
the tinme in Social Security cases the governnent's

position is unjustified, and 70 percent of the tine in
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Vet er ans cases?

MR. YANG Well, | think that reflects the
stakes often, Your Honor. Oftentines the governnent
does not contest, for instance, a $2,000 EAJA award
and because it's the governnent, it has to --

CHI EF JUSTI CE ROBERTS: So whenever it
really makes a difference --

MR YANG No --

CH EF JUSTI CE ROBERTS:. -- 70 percent of the tine

the governnent's position is substantially unjustified?

MR. YANG In cases -- in the VA context, the
nunber is not quite that large, but there’'s a substantia
nunber of cases at the court of appeals --

CHI EF JUSTI CE ROBERTS: What nunber woul d
you accept ?

MR. YANG It was, | believe, in the order of
ei ther 50 or maybe slightly nore than 50 percent. It
m ght be 60. But the nunber is substantial that you get
a reversal, and in alnost all of those cases, EAJA --

CHI EF JUSTI CE ROBERTS: Well, that's really
startling, isn't it? In litigating wwth veterans, the
governnment nore often than not takes a position that is
substantially unjustified?

MR. YANG It is an unfortunate nunber, Your

Honor. And it is -- it's accurate.
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Wth respect to the question of in the
Soci al Security context, EAJA awards occur not only --
excuse ne, 406(b) awards under the Social Security
Adm ni stration do not apply in only the 5 percent of the
cases that get judgnent entered. 406(b) provides that
any tinme a judgnment that |eads to an award of benefits
Is made, then 406(b) fees are awarded.

So even if in cases that were remanded to
the Social Security Adm nistration, as in this case, you
coul d get 406(b) fees. It’s just a question of the
timng. You have to do so after a remand determ nes the
amount of the fee. So in all cases in which a clai mant
ends up recovering back benefits -- prevailing and
recovering back benefits as a result of a successful court
case, that attorney is entitled to paynent under 406(b)
pursuant to the fee agreenent with the client.

JUSTI CE G NSBURG. What woul d that be in
this case? Wat was the -- the anount?

MR. YANG That is not in the record, but
what is in the record -- actually, no, this is not in
the record, either. But the court's -- | can tell you that
the district court's opinion at the underlying case,
pursuant to the governnent's concession, awarded --
determined that 2 additional nonths of benefits would

be pai d.

53

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

CHI EF JUSTI CE ROBERTS: Thank you, counsel .
The case is submtted.
(Whereupon, at 11:03 a.m, the case in the

above-entitled matter was submtted.)
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