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I N THE SUPREME COURT OF THE UNI TED STATES

BRUCE WEYHRAUCH,
Petitioner
V. : No. 08-1196
UNI TED STATES.

Washi ngton, D.C.

Tuesday, Decenber 8, 2009

The above-entitled matter canme on for oral
argunment before the Suprene Court of the United States
at 11:19 a.m
APPEARANCES:

DONALD B. AYER, ESQ , Washington, D.C.; on behalf of
the Petitioner.

M CHAEL R. DREEBEN, ESQ , Deputy Solicitor General,
Departnent of Justice, Washington, D.C.; on behalf of

t he Respondent.
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PROCEEDI NGS
(11:19 a.m)
CHI EF JUSTI CE ROBERTS: W' Il hear argunent
next in Case 08-1196, Wyhrauch v. United States.
M. Ayer.
ORAL ARGUMENT OF DONALD B. AYER
ON BEHALF OF THE PETI TI ONER

MR AYER M. Chief Justice, and may it
pl ease the Court:

When counsel for the United States defended
the McNal ly prosecution before this Court in 1987, the
first thing he did was to acknow edge that many of the
exi sting intangible rights cases contai ned what he
cal l ed “extravagant” |anguage that, on its face,
extended the doctrine far beyond the principle that one
can be guilty of fraudulently denying others the
performance of a clear legal duty that he owes.

| know t hat because the governnent |awer
was ne --

(Laughter.)

MR. AYER. And that was the only thing |
said that day that the 7-2 majority agreed with. But 22
years | ater, and one 28-word statute later, the United
States is now pressing to take that extravagant | anguage
of the pre-McNally cases to the bank.
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It does that by contending that a public
official commts honest services fraud sinply by failing
to disclose an arguable conflict of interest, even
t hough he has no | egal duty to disclose apart fromthe
wor ds of 1346.

And it -- and it is possible to do that
under the extravagant words of the earlier cases by
relying on a supposed Federal common |aw fiduciary duty
of loyalty that is owed by all public officials,
including State officials, to their constituents.

CH EF JUSTICE ROBERTS: So if the --
there were a State |l aw that said you nmust discl ose
anyt hing that could reasonably be viewed as a conflict
of interest, then -- then you would | ose?

MR. AYER  Your Honor, you are now asking ne
t he question about the outer perineter of the statute.
My argunent is that a duty -- sonme duty clear in the |aw
i s absolutely necessary.

What kind of a duty would be sufficient is a
much nore difficult question, and it's a difficult
guestion for -- for, essentially, two reasons.

One is, the duty nust be clear and not
vague. That's one point.

The nore conplex point is a point relating
to this Court's clear statenent rule and rel ated

4
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concepts concerning particular duties. |If a State
creates a system of contractual duties, those duties
have certain consequences.

Ceneral |l y speaking, contractual duties have
a consequence of paying damages. Peopl e conduct
thensel ves in certain ways in a contractual system
They don't expect to go to jail, usually, for breaching
a contractual duty. Simlarly --

JUSTICE ALITO | mean, the mail fraud
statute carries a very heavy penalty, and are you -- you
are arguing that Congress intended to inpose this
penal ty on individuals who breach sone Federal or State
di scl osure requirenment, even if that is viewed by the
body that is responsible for the disclosure requirenent
as a very m nor thing.

MR AYER OCh, I'm-- I'"m-- Your Honor, if
| left that inpression, let ne conpletely reject it.
That is not at all what |'m arguing.

To the contrary, | amarguing that -- that
ultimately, the task this Court may decide it nust
pursue -- which, | think, frankly, is quite separate
from our case, because our case is a case where there is
no duty, period, in the law, which | want to explain
procedurally why that's true -- if you are going to
deci de that sone duties are enough and other duties are

5
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not, it is a very challenging thing to do, and a very —-

JUSTICE ALITO But that's what you're
asking us to do. | understand you are saying that --

t hat there cannot be a conviction w thout the violation
of sone duty.

But if we agree with that, then we are going
down the road of deciding what sort of duty suffices,
and does it have to be a duty that is backed up by a
State crim nal sanction?

VWhat if -- what if it's a 1l-year felony?
VWhat if it's a m sdeneanor? Wiat if it's a -- sinply a
civil penalty? Wat if it's sinply sone sort of
precatory code of ethics --

MR. AYER Right.

JUSTICE ALITO -- for legislators?
MR. AYER  Well, Your Honor, | -- let ne --
| want to repeat again that -- that in -- in nmy view,

our case doesn't turn on ny ability to satisfactorily
draw this line which no court has driven -- drawn
effectively in 50 years.

But | would -- | would say this: There are
two approaches that have been suggested that -- that

have fewer problens than others.

And one -- if you begin with the question of
duty and say, what duties will suffice -- and |I'mnot --
6
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|"mnot endorsing this; I"'msinply saying it -- it pares
the covered duties back significantly to a point where
this Court mght find it preferable to sone other
approaches -- would be the one Your Honor nentioned,
crimnal |aw duties, duties as to which the conduct
breached already is crimnal.

There’s a subsidiary question, | think:

Wet her, in fact, you might want to require felony
duties, because there are different penalties with
regard to different duties.

JUSTICE G NSBURG The real problemwth
your approach, which I take it is you have to find these
duties in State law, is that some States will classify
t he sane conduct as a felony that another wll classify
as a m sdeneanor. So that line won't work. And then
sonme States will make sonmething crimnal that other
States won't.

So you’'re going to have, depending on

geogr aphy, people potentially subject to a 20-year term

because of the particularities of -- of a -- the State
I aw.

MR. AYER | agree, Your Honor. That is --
that is a problemwith it. And | amnot -- | am not
here to endorse that as a satisfactory alternative. |’'m

sinply saying it's preferable to sone of the others.
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JUSTI CE G NSBURG  But you are asking us to
say State law is the reference.

MR. AYER No, Your Honor, I'mnot. |'m
asking the Court -- and that's a confusion in the
gquestion presented. This is a case in which the
government very clearly, and the trial court found, nmade
no attenpt to produce anything other than 1346 as the
source of any Federal disclosure duty. There was no
Federal disclosure duty that they could point to
specifically dealing with disclosure.

The court -- the trial court ended up
focusing -- in fact, I'd like, if I could, to take a
couple of mnutes on the procedure to establish sort of
the posture of this case, because | think it may
ot herwi se be conf using.

Essentially, what we had here was an
indictment that, when filed, in the vaguest of terns, it
all eged as the purpose -- and this is at joint appendix
page 35 -- the purpose of the schene was for Conpany A
to agree to provide things of value to the Petitioner to
cause Petitioner to msuse his official authority for
the benefit of Conpany A. A traditional, sinple
all egation of -- of bribery.

And there has never been a question in this

case that if the governnent thinks it can prove that
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case, they are welcone to try. And -- and they can do
that, and in the course of doing that, they have -- it's
certainly open to themto show that the defendant didn't
specifically stand up and make an announcenent that he
had submtted a job solicitation to Conpany A as he had
submtted solicitations to a half a dozen ot her
enpl oyers, as is perfectly legal under Al aska |aw. So
all of that is fair game.

But a few days before trial, what ended up
happening here -- and this is where this case cones
from A few days before trial, first in atrial brief
and thereafter in a notion in limne dealing with
subm ssion of evidence, the governnent announced that it
wanted to -- to pursue what it called -- what the trial
court called its alternative theory; frankly, we think,
because they couldn't prove their bribery case.

And what they said their theory was, was
that when a public official -- this is in the trial
brief. There's an al nost exact quote, simlar, at J. A
42 in the joint appendix. "Wen a public official fails
to disclose the existence of a conflict of interest,
whet her required by law to do so or whether required by
fiduciary duty to do so, the public official can be
found guilty of honest services fraud, irrespective of

whet her the public official took any action thereafter,
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much | ess a fraudulent or harnful act.”

In other words, M. Weyhrauch -- M.
Weyhrauch sent a solicitation letter, and that's about
the size of it. He sent a solicitation letter to a
nunber of people. He is a part-tine legislator in a
State that has a citizen legislature that has nade a
deci sion specifically not to have its -- its disclosure
rules be unduly burdensone. That's their own specific
| anguage: They don't want themto be unduly burdensone.
They have required certain disclosures. They have not
requi red others.

The trial court here | ooked at the
government's notion, which was to put in evidence about
Al aska ethics rules in support of this alternative
theory. And, indeed, the court said -- and the court of
appeals, at 3a of the -- of the Pet. App. said that the
evi dence was exclusively to pursue this alternative
theory that all you needed to do was fail to disclose in
breach of a fiduciary duty, and, bingo, if you go on
doi ng your job, you have comm tted honest services
fraud.

JUSTI CE G NSBURG But you have no objection
to what they call the quid pro quo theory; that is, | --
| want you to hire ne after | |eave the |legislature, and
inreturn, 1'mgoing to see what | can do to keep the
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tax level low on the --

MR. AYER  Absolutely right, Your Honor.
And, in fact, if there is any doubt about that, all you
need to do is read at page 36a in the -- in the petition
appendi x, where the court says exactly where the case
stands after his ruling.

He says at the end of his order, "This
| eaves the United States to prove the honest services
fraud charges in this case based on violations of the
| aw ot her than a duty to disclose defendant's dealings
with VECO "

They can pursue any theory they want that --
that is a legitimate theory. They just can't cone in
and say: You breached a duty to disclose. Alaska |aw
doesn't require that you disclose. There's no Federa
statute saying you have to disclose. It's just inplicit
in the concept of honest services that you needed to
disclose this. Now, basically, | --

JUSTI CE SCALIA: That's what the statute
says.

MR AYER |'msorry.

JUSTI CE SCALIA: That's what the statute
says.

MR, AYER Well, it --

JUSTI CE SCALIA: It says "honest services."
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MR. AYER  Well, what happened here is that
the Ninth Circuit reversed the court of -- the court of
appeal s excl uded the evidence, which was offered only in
pursuit of that theory. Wy? Because it said: | don't
have a State |law violation; | don't have a cl ear Federal
| aw violation; the only way | can do this is by
i nvocation of Federal common |aw. And then he said, for
a variety of reasons, citing sonme cases: This is not
sonmething I"'mgoing to do; | think it's inappropriate.

The Ninth Circuit reversed, and the Ninth
Crcuit essentially said -- and it's very much |i ke what
| heard this norning fromgovernnment's counsel -- that

section 1346 reinstated the pre-MNally law, including

all of its wonderful dicta and -- and wi |l d phrases about
duties that exist, that nondisclosure -- and | think
this is even highly dubious; in fact, | think it’s

flatly wong -- that within that body of | aw,
nondi scl osure of material information -- and this is
just standing alone. [It's not nondisclosure in the
context of, I'mdefrauding you; I'mtricking you out of
money, or |I'mtricking you out of sonme duty that I
really -- sorry, Your Honor.

JUSTI CE SOTOVAYOR: | understand themto be
sayi ng nondi sclosure of a conflict of interest, so they
are a little bit nore --

12
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MR. AYER Well, | think that's right.
think that's -- | think that's what -- and obvi ously
there is the materiality requirenent, as the governnment
has said. But -- but as --

JUSTI CE SOTOVAYOR: So why don't you take
themat their face, which is, they are saying it has to
be a nondi scl osure of a conflict of interest that's
material ?

MR AYER Right.

JUSTI CE SOTOVAYOR: | think that's what --

MR. AYER Well, that’s right.

MR. AYER. -- they said earlier, and that's
what |' m understanding themto say now.

MR. AYER. No, | think you are right, Your
Honor .

JUSTI CE SOTOVAYOR: So let's take it from
t here.

MR. AYER  Ckay.

JUSTI CE SOTOVAYOR: Wy is that --

MR, AYER Well, | think --

JUSTI CE SOTOMAYOR: -- not a limting
principl e?

MR. AYER. | think the -- the problemis
that if you -- if you ask the question in the context of

this pure nondi scl osure theory, the materiality, as the
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-- as the governnent articulated it here today and as |
think they have articulated it in their brief, was
whether it's reasonably likely to affect the decision of
the rel evant whoever, the rel evant person.

Now, as -- as Justice Breyer, | think
indicated, it's very easy to talk about materiality when
you are tal king about deception or conceal nent as a —-
as a nethod of doing sonmeone out of another thing.

JUSTI CE SOTOVAYOR:  It's -- it's nuch easier
in the public sector, | agree with you, to --

MR. AYER But |I'm-- but --

JUSTI CE SOTOVAYOR: -- to talk about it in
the -- I"'msorry. |In the private sector, it's easier to
tal k about .

MR. AYER But I'mtalking -- | nean,
| -- 1 can -- | can well understand the concept of

bri bery, say, where a public official has a duty to
award contracts to the | owest conpetent bidder, and
i nstead, he takes a bribe, and he awards the contract to
soneone else. He -- you know, | can accept the notion
easily that he has defrauded -- in those terns, he has
defrauded the public out of its right to have himdo
t hat j ob.

The materiality of a nondisclosure in that
setting is -- is coherent in the context of what he did

14

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official

wong. In other words, |I hid the fact that | took a
bribe. 1 took the noney in cash. | -- | put it in the
freezer.

JUSTI CE SOTOVAYOR: |'m not sure that --

that whether he did it with disclosure or nondi scl osure,
what woul d make the nondi scl osure nore neani ngful ?

Meaning, it's taking the bribe, whether he discloses it

or not --

MR. AYER Well, but there are also --

JUSTI CE SOTOVAYOR: -- and if he gets up on
the floor of -- of the legislature and says: You know,
| amgoing to vote for this bill because sonebody paid
me noney, he disclosed it. It doesn't nmake it any
better.

MR. AYER Well, | don't knowif it does or
not. | nmean, | guess there is a fraud requirenment here.
And i f sonebody actually does that openly, | don't know
if you can argue that he didn't -- that he didn't commt

fraud. But | don't want to push that, because that’s
not sonmething | have any interest in -- in pronoting.

(Laughter.)

MR. AYER But, in -- in any event, he
certainly took a bribe. But the -- but the point | am
making i s that the nondisclosure, in the abstract --
and that's what the governnent is charging here -- is

15
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i npossible to evaluate the materiality of. So --

JUSTICE BREYER. No, | think they're
saying -- which | amgetting gradually --

MR AYER |'msorry.

JUSTI CE BREYER: | think what he’s saying
is: First, we know what bribery is; we can deal with
t hat one. Second, we know what ki ckbacks are; we can
deal wth that one.

And what he neans by the honest services
other than that is, imgine alist of 5 mllion bits of
honest service that a workman has to performfor his

enpl oyer. Now, on that list, there m ght be 35

requirenents to disclose sonething where the interest of

t he enpl oyer goes -- enpl oyee goes the other way.
And he's saying it violates the statute not
to do that in circunstances where the enpl oyee knows

that the failure to disclose will, in fact, |ead the

enpl oyer, to whom he shoul d have disclosed it, to nake a

significant decision; nanely, that decision to avoid
whi ch was the reason he didn't disclose it.

MR. AYER Right.

JUSTI CE BREYER: Now, | think what he is
saying is that’s rather precise. That fits with what
was there before, and therefore, all the governnent is
saying is: Now we have those three things. |[If you

16
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didn't quite -- | didn't quite get that out of the
brief, but that may be ny fault. Al right? So anyway,
it was probably there; when | go back, I'lIl see it. And
those are the three things.

So he's saying: You see? It doesn't matter
the source as long as there is a clear |egal obligation,
whi ch could conme fromcorporation |law, for the enpl oyee
to disclose the conflict in this situation. | think
that's what it is.

Well, and so what's your response to that?

MR. AYER Well, | think -- | nmean, | could
argue with that, but | don't need to, because our
princi pal subm ssion, Your Honor, is that -- that we win
this case because there is no clear duty to disclose.
And we win it because --

JUSTI CE BREYER: You are saying, | take it,
that there was no duty in Al aska crimnal |aw,

di sclosure law, to disclose. | think you mght find in
a treatise on agency that there is a duty to disclose.

MR. AYER Well, there is no Al aska |aw --
it’s absolutely clear and it is not disputed here. The
the trial court ruled there’s no duty in Alaska law to
di scl ose whatever --

JUSTI CE BREYER: Not even in the Uniform

Comrerci al Code or the --
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MR. AYER Well, one of the things -- well,

t he governnent certainly didn't offer anything other
than what it offered, and the court |ooked at it and the
court said there’'s no duty -- he went through several
pages of saying there is no duty to disclose here, and

t he governnent did not appeal. The governnment didn't
chal | enge that.

JUSTI CE STEVENS: Let ne just ask you --

MR. AYER. The governnent said: Well, it
doesn't matter.

JUSTI CE STEVENS: |’ m | earning sonething
about the case that | didn't understand before. Are you
agreeing that if there were a duty to disclose exactly
what happened in this case, that then the statute would
have been vi ol ated?

MR AYER |I'mnot -- |I'mnot, Your Honor.
What | would do is bunp the -- bunp the inquiry to the
next level, which is where the Court was earlier today.
You then have to go to the question about what kinds of
duties woul d suffice.

My point is quite sinple, and I don't think
it's evasive. You nust have sone duty --

JUSTI CE STEVENS: | thought you were arguing
that a duty to disclose could never qualify.

MR AYER | -- well, | -- you could argue

18
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that. | don't think -- you certainly don't need to
assune that.

JUSTICE STEVENS: |I'mtrying to figure out
what your position is, not what you could argue.

MR. AYER Well, ny position is that you
nmust have sone duty, and there’s no duty here other than
1346.

but if

JUSTI CE STEVENS: But if you then
you do have sone duty, would the statute have been
viol ated on these -- on these facts?

MR. AYER  You --

JUSTICE STEVENS: If there were a duty to

di scl ose the negotiations of this prospective enployer

or --
MR. AYER Well, would you have -- you woul d

have to ask -- you would have to ask a couple of

questions, | think, further. You would have to ask:

What kind of a duty is it?
JUSTI CE STEVENS: Well, it's a duty to
di scl ose those facts to the | egislature.
MR. AYER Wth a crimnal penalty attached?
JUSTI CE STEVENS: Well, | --
MR. AYER Well, | think it matters, Your
Honor, because | think what you get into, when you are
eval uating whether a duty is sufficient, is you get into

19
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a clear statenent --

JUSTI CE STEVENS: But your position is not
that there’s no duty; it's that there is not a duty with
sufficiently severe penalties? |Is that what your
position is?

MR. AYER. No, the point I'"mmaking is
all about -- it's all about this Court's clear statenent
rule. It's all about, when are we going to take
Congress, by using 28 very vague words, to have deci ded
to mx up and confuse an existing system of rules.

Let's say it's a State ethical process where
there’s an adm nistrative penalty. Maybe the maxi num
penalty is a $100 fine; maybe the maxi num penalty is
censure. | tal ked about contracts earlier. There's
all kinds of reginmes of rules and duties that we create
in society. Sonme of them are not even created by
governnent. Sone of them are created by professiona
associ ations, where if you are a nenber you owe a duty
to the professional association.

Whi ch of these are we going to say are
duties of sufficient nonent -- and then there’s all of
the -- the common | aw corporate fiduciary duties. There
-- there’s a whole array of duties. And the question of
which will suffice is not an easy question.

JUSTI CE STEVENS: But that is not a -- your

20
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position is not that there be no duty to disclose; you
are saying there is not a duty to disclose of sufficient
moment to justify crimnal penalties.

MR AYER | -- 1 don't -- that's one way to
say it, sufficient nonment, or of a character that makes
it appropriate.

| would say this: | think if the Court were
to go down the road and think in terns of, well, the
duties need to be crimnal, and if they are crimnal,
then they at |east are duties that the entity that
created them-- it's (a) a governnent entity, it's a
government norm it has crimnal consequences, and that
-- that governnent body thought this conduct was
i nportant enough to give crimnal penalties to, maybe —-
| don't -- | can't judge this, but maybe the Court woul d
| ook at that and say: Well, certainly, naybe we are
confortable with thinking that Congress, with these
wonder ful 28 words, actually neant to nmake the breach of
that crimnal duty punishable under this statute.

JUSTI CE KENNEDY: One of your argunments --
an inportant argunment in your brief is the -- the
Federal bal ance, apart from vagueness for a nonent --

MR. ESTRADA: Right.

JUSTI CE KENNEDY: -- which was the |urking

probl em here. You say it should be State | aw, because
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then the Federal courts would at |least tell States that

they can't enforce their own law strictly enough.

But if

governnent tells t

it's Federal |law, then the Federal

he States: Well, regardl ess of your

st andards, we have our standards. | don't see nmuch to

choose fromin thi

S --

MR AYER Well, |'mnot sure | understand

JUSTI CE KENNEDY: -- in those -- those two

al ternatives

MR. AYER  -- your question, Your Honor. |

-- it's certainly

woul d be --

not our position that, for exanple, it

JUSTI CE KENNEDY: You say if there’'s a

State | aw prohi bit

ion --

MR AYER: Uh- huh.

JUSTI CE KENNEDY: -- then this statute

applies. But then -- then the Federal governnent is

telling the States: Wll, we don't |like the way you

enforce your | aws;

we're going to do it.

MR. AYER  Well --

JUSTI CE KENNEDY: So it seens to ne there's

not much to choose between -- between the two argunents.
MR. AYER Well, | guess the one thing |
want to nmake real clear is that -- that we are in no way
22
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arguing that, for exanple, sonmeone who violates the
Hobbs Act and -- and does it by using the mail and
otherw se satisfies the fraud provision, the fraud
requi renent of the mail fraud statute and the mailing
requi renent, we are certainly not here contending that
you couldn't prosecute himif you wanted to under this
statute. W’re not arguing this is only State | aw
violations, in any way.

The point is, there's got to be --

JUSTICE G NSBURG But then | don't
under st and your question presented. | thought the
guestion presented is: Mist the governnment prove the
def endant violated a disclosure duty inposed by State
| aw?

What you' ve been arguing isn't in sync with
what | thought the question presented was: Mist you
| ook for the duty to State | aw?

MR. AYER  Your Honor, there’'s a story
there which I won't bore you with nuch of, but that's a
gquestion that the governnment rewote and the Court
adopted and | actually filed a notion. W filed a
nmoti on suggesting a snmall insert, and the small insert,
whi ch was not adopted, was the point that when there is
no Federal statute requiring disclosure -- in other

words, the facts of this case, if you take them and
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internalize them make that an accurate question
presented, but it's only an accurate question because
t he governnent nmade no effort to cone up with a Federa
di scl osure requirenent.

JUSTICE G NSBURG  But you are asking for a
State |l aw reference, and that brings up the problem of
the variety of State law. And we do have in the nai
fraud property area a decision, the Cevel and
deci sion --

MR. AYER Right.

JUSTICE G NSBURG -- that says: Don't |ook
to how the States define property.

MR. AYER Right.

JUSTI CE G NSBURG. There should be a uniform
Federal definition. Wy -- if we have done that, the
mai | fraud statute in -- in connection with property,
why shouldn't we do it also with honest services?

MR. AYER Well, Your Honor, | think -- |
think this is the situation -- it’s certainly true --
the governnent cites the Jerone case as well for the
general proposition that you don't take a Federal

statute and just leap off and start applying State | aw

nor ns.
But -- but when the inherent nature of the
statute, like this one, which says -- we're talking
24
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about public officials; nostly we’'re tal king about
State officials; we’'re tal king about rights, and
therefore, we're tal king about duties -- nost of the
| egal duties -- if you are going to be requiring | egal
duties, nost of the legal duties that a State official
owes are State |law duties. He owes them on account of
his role in the State governnent.

Plus, we are tal king about the Federal
governnent, the Federal crimnal statute, injecting
itself into the relationship of State officials with
their citizens and their governnment. And so the notion
that you -- you know, there's the De Sylva case from
1956, there's the Kanen case, the Brosnan case -- these
are all cases where the Court has recognized a
sensitivity about there are tines when it makes sense
to ook to, or at |east consider as one of the el enents,
State | aw norns.

And that's really all we are saying here, is
that State | aw rul es, perhaps, could be sufficient. But
| want to just enphasize, again, we are not here -- |I'm
-- I'’'mless hel pful to you than perhaps | should be, but
we have a case to argue.

And our case should win on the sinple ground
that the governnent has cited no real direct, you
know, disclosure obligation. Al they have cited, and
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all they want to rely on, are the words of 1346.

Now, that violates this Court's clear
statenent rule, going in and nessing around with
Al aska's existing rules of when you have to discl ose and
when you don't.

Can Congress really have thought about that
and neant to do that? |'m sure not.

JUSTICE ALITO What if there's a statute
that prohibits a |legislator fromengaging in certain
conduct and attaches a significant penalty to it, but
there is no statute that requires the disclosure of the
conduct ?

MR. AYER Well, there's -- there's an
argunent to be made that the -- that the governnent
could pursue, and | don't want to say they could, but if
it's a crimnal statute, there’s an argunent the
governnment coul d pursue their case on that theory.

It's not a disclosure theory. |It's a theory
about -- you know, it's like a bribe. 1It's like, the
State said you can't do X; you did X, and you
fraudulently did X --

JUSTI CE STEVENS: Let nme give you this
exanpl e: Take the Judge Hol zer case we all know about.
Suppose, in 49 States, it always violates State | aw, but
there’s sone State that has a special rule that, unless
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the bribery exceeds $1,000, there’s no violation.
Wuld -- could he be prosecuted in the 49th State?

MR. AYER Well, | think -- the first thing
| want to say is that | think that is counterfactual
and they were tal king about bribery. Bribery is
basically flatly illegal in every State.

JUSTICE STEVENS: But if it's not illegal

MR AYER If it's not illegal --

JUSTICE STEVENS: -- in the State |I'm asking
you about ?

MR. AYER If it's not illegal, then | would
say that there has to be -- the conduct he engaged in
must be illegal under sonme law or it -- he didn't breach
a duty.

JUSTI CE STEVENS: |t does not have to be
Al aska | aw, then?

MR AYER |'msorry?

JUSTI CE STEVENS: In this case, it does not
have to be Al aska | aw, then?

MR. AYER It wouldn't have to be Al aska
law. It has got to be sone law, and it can't be 1346.

The other problemwth it, I want to say
quickly and then sit down, is -- is this is making
Federal common law. This is courts comng in and
saying: You nust disclose this and this and this, in
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t hese circunstances and not in those.

JUSTICE STEVENS: But |I'mjust trying -- if
it's -- it’s illegal in 47 States, but not in the State
in which the prosecution is brought, you say the Federal
rule could not apply?

MR. AYER | would say that -- that -- yes,
that is ny answer. And ny answer is that because what
you have to find is that this person breached a duty.
| f what he did was perfectly | egal under the State | aw
where he was, just hypothetical -- hard to imagine -- if
he's commtting bribery. Hard to imagine. Not true in
reality, but if that were true, he hasn't violated any
duty there.

|s there a Federal duty that that act of
taking a bribe violates? Wll, if there is, then you
can prosecute it, and if there is not, then you can't.
And what |I'msaying is, you can't make up a duty out of
28 words in 1346.

If | could reserve the rest of ny tine, Your
Honor ?

CH EF JUSTI CE ROBERTS: Thank you, counsel.

M. Dreeben, wel cone back.

ORAL ARGUMENT OF M CHAEL R DREEBEN
ON BEHALF OF THE RESPONDENT

MR. DREEBEN. Thank you, M. Chief Justice.
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It's good to be back.

(Laughter.)

MR. DREEBEN. The one thing that | think the
parties, the cases, and this Court, in its description
of section 1346 in Ceveland, agree on is that the
purpose of the statute was to restore at |east sone part
of the pre-MNally doctrine of intangible rights.

It, therefore, makes sense to take a | ook at
the theory of intangible rights violation that M. Ayer
very ably argued for the governnment when he argued the
McNal |y case.

(Laughter.)

JUSTI CE G NSBURG Before we do that,

M. Dreeben --

MR. DREEBEN. And that case -- that theory

JUSTICE G NSBURG M. Dreeben, | would |ike
to ask you about this case particularly: One thing that
the prosecutor did, one thing that the Ninth Crcuit
di d.

So before we get to your |arger theory of
anyt hing, we have a particular case to deal with. W
have an Assistant U S. Attorney who cane to the judge
and said, we have alternate theories of this case. One
is the quid pro quo theory; the other -- and | am
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reading from42 of the appendix -- is that "a public
official can be found guilty of honest services fraud,
irrespective of whether the public official took any act
thereafter." Just the bare nondi scl osure.

That was what the Assistant U S. Attorney
was asking for.

MR. DREEBEN. That's what the docunent that
you are reading fromsaid, Justice Gnsburg. One week
| ater, the governnent filed a clarification of its -- of
its position in response to Petitioner's briefing of the
i ssue, and this appears at pages 68 and 69 of the joint
appendi Xx.

And in that filing, the governnent nmade
clear that its theory, consistent with the theory that |
am arguing here today, is that when the | egislator takes
of ficial action having an undi scl osed conflict of
interest, that's when he viol ates the honest services
statute under the nondisclosure theory.

We are not here to urge that there is a
general duty of disclosure that is separate and apart
fromany official act that the official takes. W are
not here to argue that there’'s a free-standi ng Federal
duty of disclosure that applies in all cases, regardl ess
of the other elenments of the mail fraud statute.

JUSTI CE G NSBURG. Then you nust agree that
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the Ninth Circuit was wong, at least in this
particular -- this -- I"'mnow reading from19a. One is
bribe, and that's -- everyone seens to agree that that
could conme within the statute.

The second is (2) nondi scl osure of
material information. Period. That's got to be wong.

MR. DREEBEN. Well, Justice G nsburg,
think that's -- that's a shorthand summary of the
nondi scl osure theory. The nore accurate summary of the
government's theory is on page 20a, on the first ful
paragraph that begins with the bracketed 9.

And it says, "Here, Weyhrauch all egedly
voted and took other official acts on legislation at the
direction of VECO whil e engaged in undi scl osed
negoti ations for future legal work from VECO "

And then it goes on to say, "These
al | egations describe an undi scl osed conflict of interest
and could al so support an inference of a quid pro quo.”
Furthernore, Petitioner --

JUSTI CE SCALI A: Excuse ne. | have been
trying to find out what you were referring to on pages
68 to 69.

MR. DREEBEN. On the bottom of page 68,
Justice Scalia, there’'s aitalicized word, "first."

And it describes --
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JUSTI CE SCALI A:  Yes.

MR. DREEBEN. -- the nore detailed theory
that the governnent is elaborating, and then on page 69,
it says, quote, "By introducing anmendnents to and voting
on | egislation that each defendant knew woul d affect
Conpany A, an entity with whom each defendant either had
or was negotiating for a financial relationship, each
def endant knowi ngly breached that duty of disclosure.”

So | think the governnent tied up the
nondi scl osure to the official act and that the Ninth
Circuit was not under an incorrect iInpression about
that. And nore fundanentally, Petitioner says -- |
believe it's in footnote 6 of his opening brief -- that
that's not the issue before the Court, how to instruct
the jury on the duty of disclosure.

That's an issue that will arise, and | think
Petitioner's counsel said this to the district court --
it"s in a page of the joint appendix that | don't have
at ny fingertips -- that's a matter for jury
instructions. And we agree.

JUSTICE G NSBURG But this is an opinion
that’s going to govern district judges in the Ninth
Crcuit. So | take it that your answer is that
nondi scl osure of material information certainly is not
enough - -
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MR. DREEBEN. No, it's not enough, Justice
G nsburg, not standing alone. It's when the officia
takes action that furthers his undisclosed interest
wi thout telling the decision-nmaking body to which he
bel ongs that he becones a fraud.

It's just like O Hagan, Justice G nsburg.
When O Hagan, the | awer, took the information fromhis
firm posed as a |oyal enployee, the partner who cones
to work every day just doing his job, it becane a fraud
when he took that information and used it in his own
securities trading.

Here, too, this is not a pure nondi sclosure
theory. This is another formof corruption. It's the
kind of --

JUSTI CE SOTOVAYOR: What if he had voted
agai nst the | egislation?

MR. DREEBEN: If he did not further his
undi scl osed interests, then he does not breach the duty
t hat the governnent all eges.

JUSTI CE SOTOVMAYOR: So it's not nerely the
taking official action; it's taking official action that
benefits hinf

MR. DREEBEN:. Correct. And --

JUSTICE ALITO | imagine -- I'msorry. |
i magi ne |l egislators nmust vote on all sorts of things
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that have a -- an inpact on their own financial
interests or the financial interests of their famly or
associ at es.

For exanpl e, suppose this -- the Petitioner
was a practicing attorney. Suppose he’'s voting on an
overhaul of the rules of civil procedure, and sone of
them nmay benefit himand his practice. O suppose he’s
voting on a new tax code, and the provisions may benefit
himor his famly or his associates in a -- in a variety
of ways.

Don't you need sone kind of a disclosure
code to separate the things that have to be disclosed
fromthe things that don't have to be disclosed, because
they are just too conmon?

MR. DREEBEN. You -- you could do it that
way, Justice Alito, but the way that the mail fraud
statute does it is it |looks for the kind of personal
conflicting financial interest that, in the universal
view of the common |aw, raised a problem

Those are interests that are different from
the public at large and that are not widely held by a
| arge segnent of the community.

JUSTI CE BREYER. And this is supposed to be
sonet hing that the average citizen who works there just

knows all about?
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MR. DREEBEN. | think that when we are

tal king about State legislative officers, when we are
tal king about public officials, they know that they are
fiduciaries. They have a set of fiduciary obligations.
But to answer nost directly, Justice Breyer, your
concern, which | believe goes to notice, and whether a
State legislator can be held crimnally liable for
violating a standard stated as | have just stated it,
t he governnment nust prove in a crimnal case an intent
to defraud. That neans that the governnent nust show
t hat the defendant sought to deceive the body to which
he bel ongs.

JUSTI CE BREYER: He intended not to disclose
sonet hing, right.

MR. DREEBEN. And that he knew he was
breaching a duty. He does not need to know the | egal
source of the duty. That’'s conventional law as in
Bryan v. United States. You can know that you are
acting illegally without knowng that it’s Federal |aw,
State law, or local law --

JUSTI CE BREYER: Ckay, okay. | see.

MR. DREEBEN. -- but the governnent needs to
show that. And that neans that in the typical case, the
government will point to sone external standard, be it a
State crimnal law, a State civil law, and --
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CH EF JUSTI CE ROBERTS: But what if -- what
if that external standard inposed penalties vastly
different fromthe mail fraud statute? For exanple,
what if Alaska had a | aw here that said you nust
disclose this, and if you fail to disclose it, you are
subject to 6 nonths in jail or a $500 fine?

MR. DREEBEN. Well, there's --

CHI EF JUSTI CE ROBERTS: It's a |ight
sentence because the disclosure obligations are
confusing, but -- and then the Federal prosecutor cones
al ong and says, well, you -- you are going away for 20
years because this violates 1346.

MR. DREEBEN: Well, we would have to show,
first of all, that he knew that he was breaching a | egal
duty.

CHI EF JUSTI CE ROBERTS: Yes, he knows that
he shoul d di sclose this, and --

MR, DREEBEN: Ckay.

CH EF JUSTI CE ROBERTS: Yes.

MR. DREEBEN. Then my answer is we live in
a dual systemin which citizens are governed by and
accountabl e both by their States and by the Federal
gover niment .

CH EF JUSTI CE ROBERTS: So, you have no

problemw th the idea that the State | aw, the source of
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the duty to disclose, inposes a penalty of 6 nonths,
and the Federal |aw you say you can still go after him
not only 20 years but an additional 20 years?

MR. DREEBEN. But this is fundanental to the
governnment's position here, M. Chief Justice. It's not
inposing a crimnal penalty for violation of the State
| aw duty. There is an independent Federal duty.
Congress was well aware that --

JUSTI CE SOTOVAYOR: Pl ease articulate it
again for ne. | -- 1 am-- | don't think I'm being
thick. I'mtrying to understand exactly what that duty
is, because |I think I just heard sonmething that doesn't
make sense to nme. You are saying if there’'s a State
duty to disclose, a Federal duty to disclose, if they
are legal duties, that would violate it, and now
sonet hi ng el se?

MR, DREEBEN. Well, Justice Sotomayor, what
| amtrying to say to this Court this norning is that
what 1346 reinstated was the notion that if fiduciaries
have a duty not to further their own personal
conflicting financial interests by taking official
action, it beconmes a Federal crine only when there is
both materiality and intent to defraud.

And to prove the intent to defraud el enent

that the individual intended to deprive the citizens of
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their right of honest services, the governnent has to
know -- show that he knew he was breaching a fiduciary
duty. And the governnent can do that by offering
evi dence, for exanple, that State | aw precluded the
action that he took -- the underlying action in this

case by M. Weyhrauch was prohibited by State | aw.

You are not permtted to vote on |egislation

when you were negotiating for enploynent.

JUSTI CE STEVENS: Let nme ask you right at
that point: Does the prohibited action, nanely, voting
-- does that vote have to be contrary to -- serve the

interest of the other party?

MR DREEBEN: Yes, it does, Justice Stevens.

He has to be furthering his undisclosed interest. And
in this case he did it --

JUSTI CE BREYER: So, now -- now think of
that answer -- conplete that answer, if you can.

MR. DREEBEN. He did it in violation of a
State substantive duty, and the governnent's burden
will be to show he knew he was acting wongfully.
And often we will do that by pointing to State | aw and
saying he violated State | aw or he violated an ethics
code that attached to himas a fiduciary. |If not, we
are going to have to find sone evidence of
circunvention, structuring transactions, noni nee
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accounts, surreptitious neetings, things that indicate
that an individual knows that he is acting fraudulently.

JUSTI CE BREYER: Now, go back to -- I'm
trying to get you back to your general answer that you
wanted to give. And | -- | -- renenber ny list of 6,000
t hings --

MR, DREEBEN: Yes.

JUSTI CE BREYER' -- which | made up, and
these are all the things that --

MR, DREEBEN. Yes.

JUSTI CE BREYER: -- an enpl oyee owes an
enpl oyer.

MR. DREEBEN: Ri ght.

JUSTI CE BREYER: Now, sone of them-- you
have taken out three -- no bribes, no kickbacks and no

conflicts of interest where that’s defined in the
narrow way you ve defined it. You have to know you
are not disclosing, you know you have the obligation,
you know action will be taken on it, and the action wll
be taken to hel p sonebody else or to the detrinent of
t he enpl oyer or sonmething like that. R ght?
MR. DREEBEN. Sonething |ike that.
JUSTI CE BREYER: Sonething like that. Ckay.
(Laughter.)
JUSTI CE BREYER  So, now, | think, well, |
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go back to Justice Scalia's |anguage of that statute.
And | say, oh, ny goodness, why did you pick these
three? | nmean, | can easily -- | make up com ca
exanpl es because they illustrate the point.

VMR. DREEBEN. Well, Justice Breyer, | --

JUSTI CE BREYER. But | don’t nmean themto be
comcal. Look, think of a person who is really angry at
his enpl oyer and he changes all the direction signs
around in the building to mslead himso that the
enpl oyer will mss the key neeting and nmake the w ong
deci si on.

VMR. DREEBEN. Justice Breyer --

JUSTI CE BREYER: | nean, why not that one?

MR. DREEBEN. -- | really don't think that
this Court needs to worry about that as a type of honest
servi ces prosecution, because this was a defined
uni verse of cases --

JUSTI CE BREYER. No, no. That's not ny
point. | don't believe the way you ve interpreted the
statute that you could or would -- could prosecute what
| just made up as a funny exanpl e.

MR. DREEBEN: Ri ght.

JUSTI CE BREYER: But | can nmeke up thousands
of exanples fromthe list, and I think Justice Scalia's
original point was sonething like, well, you' ve taken
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sonme words, 28 words that cover 6,000 things, and out
of those 6,000 things, you have picked, perhaps
randomy, 3 which --

MR, DREEBEN. Well, | -- 1 think --

JUSTI CE BREYER: -- you say it covers.

MR. DREEBEN. To say that we picked them
randomy --

JUSTI CE BREYER' No, no, you picked them --
all right.

MR. DREEBEN. -- ignores the story of
McNally. And | think that if | could take a mnute to
wal k the Court through the |egal history that brought us
to this, I think it would be hel pful.

Before McNally, there was a body of case | aw
that made very clear that there was a substratum
fiduciary duty -- and I"lIl Iimt this to the public
official context for now, because that’s the nost
critical and inportant context. |If you |ook at the
common law in every State, public officials are
fiduciaries. The core obligation of a fiduciary is the
duty of loyalty, the duty not to advance your personal
interests at the expense of the governnent who you
serve.

That core understandi ng of the duty of

loyalty inforned the honest services cases that arose in

41

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
the courts of appeals, and for the nost part, they
i nvol ved, as their core set of violations, bribes, in
whi ch sonebody is selling his office, so he’s clearly
not serving the public; kickbacks, where the individual
is profiting at the expense of the governnent,
oftentinmes in his official capacity, and sonetinmes not
profiting at the expense of the governnent, because the
government couldn't be harmed in a pecuniary way by the
ki ckback; and undi scl osed conflicts of interest when the
official takes action to further that interest. And
that’s --

JUSTI CE SCALI A: Wiy didn't Congress say
that instead of -- instead of -- of setting up this nush
of | anguage that doesn't even nention MNally, does not
use a phrase that any opinion pre-MNally used? That --
t hat phrase does not appear, as | understand, it in any
of the cases.

MR. DREEBEN: Justice -- Justice Scalia, the
phrase "intangible rights" is at the center of the
McNal ly majority opinion. The |anguage "honest
services" is in the McNally dissent and in many of the
pre-McNally opinions. For those --

JUSTI CE SCALIA: What is a citizen
supposed to do? He’'s supposed to go back and read al

those pre-MNally cases?

42

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official

MR, DREEBEN. Well, | --

JUSTI CE SCALI A2 Wiy would it have been so
difficult for Congress to say no bribes, no kickbacks,
and -- and -- and the third thing, however you want to
describe it?

(Laughter.)

JUSTICE SCALIA: | nean, | think it's --
if --if -- if you have a -- a principle that the
citizen is supposed to know when he’'s violating a
crimnal statute, this is -- | nean, it is just too
nmuch.

MR. DREEBEN. | think we would all agree,
Justice Scalia, that had Congress taken your counsel, |
woul d not be here today --

(Laughter.)

MR. DREEBEN. -- defendi ng what the Congress
attenpted to do. But | think that Congress viewed it as
a permssible and in sone ways clearer way of getting to
the result it wanted, to point to the body of case |aw
with the recognition that it was understood in its core
aspects to cover what | have just described. And --

JUSTI CE BREYER: | thought there was a
principle that a citizen is supposed to be able to
understand the crimnal |aw that was around even before

Justice Scali a.
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MR. DREEBEN. | understand that, Justice
Breyer --

(Laughter.)

MR. DREEBEN. -- but this would not -- this
is not an isolated area where the Court has recogni zed
that crimnal sanctions need to take into account
deci si onal |aw.

CHI EF JUSTI CE ROBERTS: | thought the
principle was that a citizen has to be able to
understand the law, and if he can't, then the lawis
i nvalid.

MR. DREEBEN. Well, | think the principle is
that the Court has recognized -- and it has done so nost
promnently in the Sherman Act and in the civil rights
statutes, 18 U.S.C., Section 241 and 242, that these are
broad statutes with general |anguage, and in order to be
made susceptible of crimnal punishnment, you need two
t hi ngs.

You need clarifying judicial decisions that
articulate the rights, and you need a standard of
scienter that will allow the governnment to convict only
t hose people who are on fair notice and act with a --

t he bad purpose --

JUSTI CE SCALI A:  Nunber one, I am-- | am

not going to draw any generalities fromthe civil rights
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statutes. | nmean, this is an area unto itself, and,
nunber two, the Sherman Act explicitly --
"explicitly" -- clearly confers upon courts a comon
law, a conmmon |law ability to define the crine.

And that doesn't appear fromthis statute.

MR, DREEBEN. Well, | wasn't citing the
Sherman Act as an exanple of fornulating a common | aw of
crimes, but there is only one Due Process { ause,
Justice Scalia, so if it is constitutional to prosecute
under the civil rights statutes and under the Sherman
Act, then it is constitutional for this Court to divine
fromthe pre-MNally case law principles and to
articulate them

JUSTI CE BREYER: Wl |, the Sherman Act
crimnalizes price fixing. You see, | can say that in
two words, intentional price fixing.

Do you think what we have been tal ki ng about
this norning can be reduced to anything |like those two
wor ds?

MR. DREEBEN. | think I've got it down to
around ei ght.

(Laughter.)

MR. DREEBEN. Let ne -- let ne just nention,
inthe civil rights area, it may not answer your
concerns, Justice Scalia, but | think the Court should
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know that, in the United States v. Kozm nski, the Court
recogni zed -- and I amgoing to quote here -- that,
"Congress intended the statute to incorporate, by
reference, a | arge body of potentially evolving federal
[ aw. "

And the Court recognized that that was a
di | emma because you cannot have citizens crimnally
prosecuted for evolving law of which the citizens have
no notice. And the Court's response was to say that,
when the right has been nade specific by a decision of
this Court and there’s the requisite |l evel of scienter,
there is no due process problemin prosecuting --

JUSTI CE SCALIA: There’s no such thing as a
vague |law, so long as this Court says, oh, what the
law -- the law -- it’s absolutely unclear what the | aw
means, so long as this Court says, oh, we think the |aw
means -- what do you want to pick -- bribery, then --
then it's okay. Right?

MR. DREEBEN. Justice Scalia --

JUSTI CE SCALIA: Is that the system we have,
t hat Congress can say, nobody shall do any bad things?

MR. DREEBEN. That's not what this --

JUSTI CE SCALIA: And it cones to this Court,
and this Court says, bad things neans bribery. And that
law is a valid law, right?
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MR. DREEBEN. That's not what this | aw says,
and that's not what this Court has done in response to
other crimnal |aw.

JUSTI CE SCALIA: The principle that you're
arguing for, that -- that a law that is, on
its face, inherently vague can sonehow be rendered
valid to the citizens by a decision of this Court?

MR DREEBEN: But that's comon. This
Court takes common |law terns of art, such as fraud, and
it reads into themelenents that are not on their face
on the basis of the comon | aw.

Take, for exanple, 18 U . S.C. 1111, which is
the federal nmurder statute. It uses the phrase "malice
af or et hought . "

CH EF JUSTI CE ROBERTS: Well, that’'s a
famliar comon |law term “Honest services” is not.

MR. DREEBEN. But it is a termof art that
had reference to a specific body of case |law that could
not have been given a higher degree of prom nence than
it was by this Court's decision in MNally, which
acknow edged that body of law, rejected it because it
said the mail fraud statute did not protect intangible
rights.

CH EF JUSTI CE ROBERTS: |'m not renenbering.

Was the phrase "honest services" used in Lemre?
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MR. DREEBEN: | don't recall, either,
M. Chief Justice --

CHI EF JUSTI CE ROBERTS: Ckay.

MR. DREEBEN. -- whether the phrase --

JUSTI CE SCALIA: Wll, you say it was a body
of law. It wasn't about a body of law. W said it was
wong. So Congress is not here referring to sone
establ i shed common law crines at all.

It's referring to a m staken series of
deci sions by the courts of appeals.

MR. DREEBEN. Well, | can't --

JUSTICE SCALIA: And that's quite different
from-- from harking back to a common |aw term such as
f raud.

MR. DREEBEN. In MNally, this Court said
that body of |law was not a valid inplenmentation of the
mai |l fraud statute, and it invited Congress to cone back
and legislate if it wanted to protect intangible rights,
and Congress did that in a way that doesn't have the
commendabl e clarity of the statute that you just drafted
for us, Justice Scalia, but it does refer -- and |
t hi nk, for those nenbers of the Court who read
| egi slative history, legislative history was replete
wth references to the key cases on which we rely here,

such as United States v. Mandel and United
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States v. Margiotta.

And it said this is a termof art. W know
that this is a termof art. |It's been shaped by the
judiciary, but it doesn't just sit there as a
pre-standing duty that had no antecedents in the | aw
what soever

JUSTICE G NSBURG  The problemis that --
that, even if the U S attorney got it right in the end,
if the U S attorney could think that all that's
i nvol ved is nondi sclosure, even if no action is taken
thereafter, the U S. attorney could wite that down
tw ce, that suggests that this statute is open to a high
degree of interpretation.

MR. DREEBEN. Well, Justice G nsburg,
don't think that the Court shoul d deci de whet her
Congress validly accepted this Court's invitation to
reinstate an inportant public corruption principle by
| ooking to what one United States attorney, one set of
federal prosecutors said in a pleading that was filed on
very short notice and that was --

JUSTI CE SCALIA: But it's -- it's not --
it's not just one. One of the briefs in one or the
ot her of these cases describes the great variety of
“pushing the envel ope” prosecutions that the Justice
Departnent has, indeed, pursued, and they are all over
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t he pl ace.

And if the Justice Departnment can't figure
out what -- what is enbraced by this statute, | don't
know how you can expect the average citizen to figure it
out .

MR. DREEBEN. Well, this body of |aw evol ved
post-MNally, without this Court's intervention and
gui dance to provide clarification. | think that the
core understandi ng of what honest services is may have
been strayed fromin sonme of those cases, and sone
courts of appeals affirned it.

That doesn't nean that the statute is vague.
This Court accepted review in Cleveland v. United States
because the courts of appeals were divided on whet her
defraudi ng a governnent agency of a license constituted
a deprivation of noney or property. The U S. attorneys
on one side of the split were very aggressively pushing
that theory. This Court held that it wasn't a valid
interpretation.

| think that it's the role of this Court and
the -- wthin the proper disposition of this Court's
authority to attenpt to figure out what Congress did,
and then to inplenent it in accordance with doctrines
that are standard tools of the trade here -- rule of

lenity, concerns about federalism-- and recogni ze that
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there is a core that Congress was | ooking at in the pre-
McNal |y cases, and that that core can be inpl enented
consi stent wth concerns about notice and clarity of
definition, without either creating a statute that is
totally freeformor wthout invalidating Congress's
effort to respond to the Court's invitation in MNally.

And, if | could turn to the question
presented in this case, which is whether State |aw
duties need to be violated, State | aw disclosure
obligations need to be violated in order to sustain a
valid mail fraud prosecution.

The pre-McNally cases and McNally itself
answers that because, in the McNally decision, this
Court acknow edged that the governnent's theory of
prosecution was that McNally and his cohorts were
accepting kickbacks in the form of comm ssions on
i nsurance contracts.

And the courts recogni zed that the
governnment's theory was they failed to disclose their
interest to persons in State governnment who were in a
position to take action with respect to that
i nformation.

And the Court specifically said: W should
assune that there was no violation of any State | aw
obligations in holding those interests or no violation
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of any State |law duty to discl ose.

That was the theory of prosecution that the
Court recogni zed the governnent was pursuing, and it was
entirely consistent with the pre-MNally cases, Mandel
and Margiotta, which were repeatedly cited in the
| egi sl ative history.

And I won't take the Court's tine to read
| anguage -- we've cited it in our brief -- where those
cases clearly said no State | aw duty was required to be
breached in order to state a prosecution.

There is still protection in this statute
agai nst prosecutions of citizens wthout notice because,
as | said earlier, the governnent has to prove a
violation of the duty to disclose by the officials
taking action to further his undisclosed personal
interest, and the citizen cannot be prosecuted and
convi cted wi thout the governnent being able to show that
he knew that he was violating a duty to discl ose.

JUSTI CE BREYER. Well, let nme ask a quick
guestion here. | notice, in the Skilling case, the
first question is whether the statute requires the
government to prove the defendant's conduct was intended
to achieve private gain, et cetera, and if not, whether
the statute is unconstitutionally vague.

Now, does that first question give the
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governnment an opportunity sufficient to say whatever it
wants in its brief about the constitutional question?

MR. DREEBEN. Justice Breyer, until
M. Skilling files his brief and explains the kind of
argunment that he wants to nmake, | can't answer you that
question. Al | knowis that in one of --

JUSTI CE BREYER. All right. So we could
assune that, if you need tinme, at that tine, you could
ask for whatever you wanted to ask for?

MR. DREEBEN. Certainly. And | don't — the
government is not shying away fromthe question of
vagueness. The question of vagueness has been rai sed by
menbers of this Court as a legitimte concern.

| think it's a legitimate concern. That is
why the governnment has offered to this Court a theory
based on the prototypical and paradigmpre-MNally cases
t hat expl ai ns what Congress said when it effectively
poi nted at that body of |aw and said those are the
intangi ble rights that we want to protect.

JUSTI CE SCALIA: | have one --

JUSTI CE STEVENS: May | ask you this
gquestion? You -- you have described the issue in this
case as not nerely a nondi sclosure, but as you spell it
out, it seens to ne it is actually a quid pro quo
t heory.
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MR. DREEBEN. It doesn't have to be quid pro
quo, Justice Stevens, because even if M. Wyhrauch had
not nmade an agreenent with VECO that he was going to
vote the way that VECO wanted himto, and the governnent
does allege that, but even if he didn't do that, he knew
that he had a personal financial interest in securing
enpl oynent with VECO

JUSTI CE STEVENS: Yes, but you say that in
order for the violation to be conplete, he nust follow
up by voting in the interest of the conpany rather than
t he polls?

MR. DREEBEN. He has to take official

action. That's where the breach of his duty and loyalty

JUSTI CE STEVENS: And it has to be a
specific kind of official action.

MR. DREEBEN:. Official action that furthers
his undi sclosed interest. And to crimnally prosecute
him he has to know that’s what he is doing, and just
totop it off, there are materiality ingredients both in
the conflict of interest and in the inplied
m srepresentation of --

JUSTI CE SCALIA:  You -- you say he violated
State law? | -- | thought that the -- that the court
found that he didn't. You say he violated State | aw
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when he vot ed.

VMR. DREEBEN. Substantive State | aw
prohi bited himfromtaking official action with respect
to a conpany whose interests would be benefited when he
was negoti ating enpl oynent --

JUSTI CE SCALIA: | thought they -- | thought
it was accepted in this case that -- that there was no
violation of Al aska |aw.

MR. DREEBEN. It’s accepted Justice Scalia
that there’s no duty to disclose under State | aw.

JUSTI CE SCALIA: | -- | see.

VMR. DREEBEN. That is solely what Petitioner
argues as being the deficiency in the governnent's case;
there’s no State |aw duty to disclose.

JUSTI CE SCALI A: Right.

MR. DREEBEN. M response is naturally
there’s no duty under State law to disclose as a matter
of express State | aw.

JUSTI CE SCALIA: Wwell, even --

MR. DREEBEN. State |aws prohibit --

JUSTI CE SCALI A: Even after he
di scl oses he still couldn't vote that way, so he's
supposed to vote against it even though he thinks it's a
good thing for the State to do?

MR. DREEBEN. He's supposed to abstain.
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When he has a conflict of interest, he is supposed to
note that conflict and he's supposed to abstain. And we
argued - -

CH EF JUSTI CE ROBERTS: Well, what if a
public official -- you said in response to Justice
Stevens that this actionable conduct has to benefit the
defendant's interest. Wat if his interest is a
particular policy contrary to that of his enployer? In
ot her words, he is a subordinate official. Hi s enployer
says, | want you to do this and this to advance our
policy. He doesn't like the policy, so he does
sonet hi ng you can characterize as di shonest that
underm nes the policy or advanced a different policy
that he agrees wth.

MR. DREEBEN. That's not the sort of theory
of honest services that we're arguing for, M. Chief
Justi ce.

CHI EF JUSTI CE ROBERTS: Why? Because it
doesn't involve tangible --

MR. DREEBEN. A personal, conflicting
financial interest. It may involve --

CHI EF JUSTI CE ROBERTS: Fi nanci al .

MR. DREEBEN. That's right.

CH EF JUSTICE ROBERTS: It has to involve

financial --
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MR. DREEBEN. That's right. These -- the
core of public corruption is about adverse pecuniary
interests or benefits that an official is taking at the
expense of the citizenry by virtue of his position.

CHI EF JUSTI CE ROBERTS: Well, where does the
right to honest services say “financial”?

MR. DREEBEN. | think it says it,

M. Chief Justice, by looking at the body of case |aw
that involved violations of the right of honest services
and seeing that that's what the governnent was after,
personal conflicting financial interests.

And this is not a subtle or obscure
principle of fiduciary law -- if | mght finish ny | ast
sent ence.

CH EF JUSTI CE ROBERTS: Yes.

MR. DREEBEN. This is a bedrock principle of
the common | aw that exists in all 50 States, and the
m stake that the |ower courts made in the pre-MNally
era was in thinking that the mail fraud statute
protected it, but there was no obscurity whatever that
the fiduciaries owe an obligation of undivided |oyalty
to their principal

That's what this statute is about.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Now, M. Ayer, you have 3 m nutes renaining.
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REBUTTAL ARGUMENT OF DONALD B. AYER
ON BEHALF OF THE PETI TI ONER

MR. AYER  Thank you, Your Honor. | have
four quick points I'd like to nake.

The first one is that McNally is a case --
there were issues about the jury instructions, but the
basic fact pattern was clear. It was a kickback schene.
It was illegal under the Kentucky constitution. There's
no question that if it were charged properly, it
could be convicted, and that's clear | think at page 11
of our yellow brief.

The second point | want to make is that this
tal k about whether or not Petitioner violated the
statute about voting when he was in negotiations --
nunber one, the first answer to that is the governnent
is perfectly free to prove that case if they want to;
that's not before the Court. That's -- that's a
different theory that they can pursue. |It's not the
di scl osure theory.

But just by the way, he didn't violate it,
and the reason he didn't violate it, particularly in
[ight of what M. Dreeben has said -- first of all we
don't think he was in negotiations. He sent a letter.
There was never an offer either way. There weren't

negoti ations, and that's been sonething that has been
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tal ked about in the court.

Secondl y, he voted; when he voted he

actually ended up voting twice on the bill in a form
that -- that VECO didn't want. So he actually -- and
| earned today -- and this is all, you know, shifting
sands -- that he has to have voted for the -- the way

that the conflicting interest would have had hi mvote.

So there's not, | think, a problemthere.
If they want to pursue that, go to it. They have every
right to.

JUSTI CE STEVENS: You're saying that you'll
win on the facts, not the theory.

MR. AYER Yes. Yes, and they have the
right --

JUSTI CE STEVENS: But that’s not what we
have to deci de.

MR. AYER -- to pursue it.

And -- and the third point | want to nake is
-- is that there is absolutely no doubt about this
question with regard to what -- what the issue was in
the court below. And | would sinply direct a few
references to the -- and I’'ll read themvery quickly.
But 23a -- these are all the district court opinion:
23a, the district court says he is dealing with the nore
general proposition -- the governnent's nore general
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proposition -- that honest services fraud may be proved
by showing a violation of the duty to disclose. Then on
29a, the district court says “the proposition advanced
by the United States, that honest services may be proved
by establishing that a public official know ngly
conceal ed a conflict of interest,” period.

Then, on 36a, at the end the court says, you
can bring any other theory you want other than the
nondi scl osure theory. Now, did the governnent object?
Did the governnment at any time say, oh, no, that's not
our theory? No. They didn't; they adopted that, and
that's the theory they argued on appeal in the Ninth
Crcuit. And that's exactly the theory that the N nth
Crcuit tal ked about when it has these two fornms of core
conduct, one of which is -- is the conduct about failing
to disclose material information, period. Not in doing
anything else, just failing to disclose materi al
information re a conflict.

Finally, the government in this Court has
itself argued the case in a way that | think concedes
the point. And -- and that is, essentially, if you | ook
at the main heading in their brief on page 13, their
point is -- they finally say this, and then |I think they
contradict thensel ves el sewhere, but they say in their
heading a "State official's violation of the honest
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services statute by taking official action while

intentionally concealing a material conflict of
interest." That's it. No action for --

JUSTI CE STEVENS: May | ask this question?
We m ght then say the theory that they described there
i s inadequate. But would we then send the case back and
say decide it on the theory that M. Dreeben has
expl ai ned today?

MR. AYER No, | think they nmade their
argunent. They lost in the trial court. They are
pursuing this extreme, overreaching theory that -- that
they only can get to by the -- by the extravagant
| anguage in the -- in the pre-MNally cases.

Thank you, Your Honor.

CH EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.

(Wher eupon, at 12:20 p.m, the case in the

above-entitled matter was submtted.)
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