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PROCEEDI NGS
(11: 15 a.m)

CH EF JUSTI CE ROBERTS: W w || hear
argunent next today in Case 08-1175, Florida v. Powell.

M. Jacquot .

ORAL ARGUMENT OF JOSEPH W JACQUOT
ON BEHALF OF THE PETI Tl ONER

MR, JACQUOT: M. Chief Justice, and may it
pl ease the Court:

As courts have recogni zed, M randa warni ngs
protect Fifth Amendnment rights and pronote voluntary
conf essions, confessions inportant to seeking truth,
solving crines, and securing justice. Yet the Florida
Suprene Court erred in two ways to suppress a voluntary
confession relied upon for Kevin Powell's conviction.

First, the Florida court m sapplied the
anal ysis. Rather than evaluating the warning under a
reasonably conveyed standard for the right to an
attorney, the court strictly parsed the warning, seeking
certain words in a certain order

Second, the court incorrectly found the
warning to be m sleading. The court ignored the
totality of the warning. The court overenphasized the
order in which the rights were given, and furthernore,

the court applied a hypertechnical analysis of the
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war ni ng' s | anguage.

JUSTI CE G NSBURG. But you agree that it --
suppose we accept your position and the case is
remanded. The Florida Suprenme Court could say: Well,
that's very nice, but we have a Florida Constitution
with a counterpart to the Fifth Anmendnent, so we're just
going to have the sane opinion, but we are putting it
under -- squarely under the Florida Constitution.

They coul d do that?

MR, JACQUOT: Your Honor, the Florida court
theoretically could, but the Florida court would have to
do that on State grounds, and in this case, they relied
on Federal grounds to reach this decision.

JUSTICE G NSBURG Yes, that's what | neant.
They could do it on State grounds.

MR. JACQUOT: Theoretically. But this Court
found in Evans v. Arizona that just because of the
theoretical possibility that a court could wite its
opinion differently on State grounds, this Court stil
had jurisdiction because the original opinion rested on
Federal grounds.

JUSTI CE SCALIA: Are the Florida Suprene
Court elected? Are they elected judges?

MR JACQUOT: Your Honor --

JUSTI CE SCALIA: Are they el ected judges,
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the Florida Suprene Court?

MR, JACQUOT: Your Honor, the Florida
Suprene Court nenbers are first appointed, and then they
are subsequently el ected.

JUSTI CE SCALIA: How -- how long is their
tern? There's a retention election when?

MR, JACQUOT: Correct. There is a retention
el ection every 4 years.

JUSTI CE SCALI A: Every 4 years. And they'd
have to run for their retention election on the ticket
that "W've expanded Mranda for Florida purposes,"”
right?

MR, JACQUOT: Well, Your Honor, they are
el ect ed.

JUSTI CE KENNEDY: Has the -- has the Florida
Suprene Court ever explicitly interpreted -- what is it?
Article I, section 8, of the Florida Constitution nore
expansively than -- and explicitly so -- and explicitly
so, than M randa?

MR, JACQUOT: No, Your Honor. The Florida
Suprene Court has said that the possibility is there,
but inits decisions it has found -- particularly in
the case before you --

JUSTI CE STEVENS: Well, they did it in this

case, didn't they? Under your view, they — their
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rul i ng goes beyond Mranda, and they said that the
Fl orida Constitution requires this result.

MR, JACQUOT: No, Justice --

JUSTICE STEVENS: So they did do it in this
very case.

MR, JACQUOT: No, Justice Stevens. The
court specifically relied on Federal law. It just got
It wong.

JUSTICE STEVENS: But it also cited the --
the Florida Constitution, did it not?

MR, JACQUOT: It cited the Florida
Constitution --

JUSTI CE STEVENS: And did it not al so say
that this was a violation of the Federal -- | nean, of
the Florida Constitution?

MR, JACQUOT: Yes, Your Honor, it nentioned
the Florida Constitution. However, in those sane
sentences, it interwve Federal law. It would say:
Under the Florida Constitution and according to M randa.
And this Court in Mchigan v. Long has found that
opi nions that interweave State and Federal |aw are
appropriate for this Court's jurisdiction.

JUSTI CE SOTOVAYOR: One of your amci -- one
of the am ci suggested that the Florida courts cannot

read the Florida Constitution nore expansively than the
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Federal requirenents. Are you rejecting that
proposi tion?

MR JACQUOT: W do indeed, Your Honor. The
Fl orida court in Powell read the warning to -- in line
wi th M randa.

JUSTI CE SOTOVAYOR: And it's a different
question. One of the amci suggests that the Florida
Constitution and Florida case |aw says that they can't
read the Florida Constitution nore broadly than it is
read under Federal |aw.

MR. JACQUOT: Well, Your Honor, the past
cases have said that the Florida court could, but they
haven't. And in this case they particularly did not.

JUSTI CE SOTOVMAYOR: So this could be a
first, if we were to start fromthe proposition that
Justice G nsburg did?

MR, JACQUOT: Well, Your Honor, under
M chigan v. Long the test is to |l ook at the clear face
of the opinion, to look for a plain statenent that this
case relied on adequate -- adequate and i ndependent
State grounds, and that is not there.

JUSTI CE SOTOVAYOR: Do -- do you see a
conflict between the | anguage of our deci sions where we
often say that Mranda rights have to be clear and those

deci sions that say that whatever is said has to
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reasonably convey the essence of the M randa warni ngs?

Is there a difference between those two
statenments, and which of our cases or statenents woul d
control ?

MR, JACQUOT: Your Honor, in Mranda the
Court did use the terns "clearly inform" However, this
Court has gone on in Prysock to use the term "adequately
i nform and Duckworth uses the word "reasonably convey."
So, yes, although the rights are consistent from M randa
on --

JUSTI CE SOTOVAYOR: So you woul d suggest
that if sonmething is not clear and it's anbi guous, that
that's enough? O -- or is there a difference between
reasonable and clarity? That has to be read in a
certain way;, otherw se an anbi guous warning --

MR, JACQUOT: No, Your Honor, | would say
that this Court has said that clarity is judged by
whet her the warni ngs reasonably convey the rights under
M randa; that's the standard.

JUSTICE GNSBURG Did Mranda itself -- |
nmean, it set out the four requirenents, but there was a
charge -- | nean there was a warning involved, am| not
right? Well, didn't they cite the then-FBI warning? It
has been i nproved considerably, but there was an FB

warning cited in Mranda itself, was there not?
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MR, JACQUOT: Yes, Justice G nsburg, and
that warning conveyed only the right to attorney. It
did not have the specific --

JUSTICE G NSBURG It also said you have a
right to keep silent.

MR. JACQUOT: Correct. But on the right to
attorney warning at issue here, it said only that the
suspect has the ability to consult counsel. It did not
go into the specific -- detail, the explicit nature of
spelling out the terns "present” and the terns "during"
that the Florida Suprene Court required. And that's the
real issue here before the Court, is whether the Florida
Suprene Court applied a standard that is significantly
different than the standard that this Court has
required.

JUSTICE SCALIA: It told them You are
entitled to confer with counsel before answering
questions, right?

MR, JACQUOT: What warning, Justice Scalia?

JUSTI CE SCALI A: Wasn't that -- wasn't that
the warning given -- given in this case? You are
entitled to consult counsel before answering questions?

MR, JACQUOT: Yes, the warning in this case
said you have the right to talk to a | awer before

answering any of our questions. And, furthernore --
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CHI EF JUSTI CE ROBERTS: Now, "any" —- just
to make sure; you've said two different things. It says
"any of our questions," right?

MR, JACQUOT: Well, M. Chief Justice, the
war ni ng said, "You have the right to talk to a | awer
bef ore answering any of our questions.” And then the
warni ng went on to say, "You have the right to use this
right at any time during this interview"

We woul d argue that this expresses all the
rights required under M randa.

JUSTI CE BREYER: \What about the right in
Mranda that says -- in Mranda -- "W hold an
i ndi vidual held for interrogation nust be clearly
i nformed that he has the right to consult with the
| awyer and to have the lawer with himduring
I nterrogation." Okay?

Where does it say that? Interpret it any
way you want. You know, we are used to grand juries.

In a grand jury, he can go consult with a | awer, but he
doesn't have the lawer with him So, where does it
tell himthat?

MR, JACQUOT: Well, Your Honor, the standard
bei ng “reasonably convey” --

JUSTI CE BREYER:  Yes.

MR, JACQUOT: -- the warning |ays out that
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you have the right --

JUSTICE BREYER |'m just asking you to
point to the words that tell himthat.

MR, JACQUOT: The right to talk to a | awer.

JUSTI CE BREYER Don't have you a right to
talk to a awer at a grand jury?

MR, JACQUOT: Yes, but a -- Your Honor, a
grand jury operates very differently than a crimna
i nterrogation.

JUSTI CE BREYER: Yes, correct. And so
aren't you supposed to tell this person, that unlike a
grand jury, you have a right to have the |lawer with you
during interrogation? | nean, it isn't as if that was
said in passing in Mranda. They wote eight paragraphs
about it. And | just wonder, where does it say in this
war ni ng you have the right to have the |awer with you
during the interrogation?

MR, JACQUOT: Well, Justice Breyer, | would
have three responses to that. First, under Mranda the
FBI warning did not use the terns "present,"” did not use
the ternms "with you," and --

JUSTI CE BREYER: It doesn't use the word

"present,"” Mranda? It says right here: "W hold" --

It says -- "not just prior to questioning, but also to
have counsel present during any questioning." That's
11
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what M randa says. And then Mranda, after discussing
it for five pages, goes on to use the words | just said.
You have to tell himhe has the right to have counsel
with him So it does use the word "present."”

JUSTICE GNSBURG It -- it used it in
determining -- in -- in stating the obligation of the
State, but it didn't use those words in setting out the
warni ng that the FBI then gave.

MR JACQUOT: Correct.

JUSTICE GNSBURG It said, this is what --
States, this is what your obligation is, what you nust
say to the defendant is. And | think the Florida court
Is the sane way. It said: You are entitled to the help
of a lawer. Then it spells it out in that opinion, but
-- but what it said had to be communi cated was not the
-- the full range. Just you're entitled, | think it
was, to the help of a | awer.

So there’'s -- there’s a confusion, |
t hi nk, between what Mranda spells out and many ot her
cases spell out as the State’'s obligation, what the
State nust do, and the statement that nust be nade to
the defendant to conmunicate that.

MR, JACQUOT: Justice G nsburg, let ne be
very clear and answer Justice Breyer with the three

points | began. Mranda requires that |aw enforcenent
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effectively communicate the fact that you can access
your right to an attorney present and during an

I nterrogation. However, in the Mranda opinion they
approvingly cited the FBI warning that only had the
terms -- the generalized warning: Consult with counsel.

Furthernore, the ability to talk to your
| awyer, which is at issue in this warning, is the first
natural step to getting your attorney.

And, third, as this Court has held in
M nnick, that it’s the representation that matters in
custodi al interrogations --

JUSTI CE BREYER: Wl |, what FBlI are we
tal ki ng about? Because the FBI advice of rights says:
"You have the right to have a |lawer wth you during
guestioning.” Wre they -- and -- and | was taken by
the fact, "W hold that an individual nust be clearly
i nfornmed. "

And so, is there sone other case that
says -- or sone other FBI statenent that they give
peopl e that doesn't use the words "with you," that says
you don't have to say "with you during," or doesn't have
to say "present during"? Ws there sone other case that
said that?

MR, JACQUOT: Your Honor, the current FBI

war ni ng does have that. However, there have been
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several cases in the circuits that have held generalized
war ni ngs to be sufficient, warnings that say only the
right to an attorney. And one of the issues --

JUSTI CE G NSBURG. The -- the warning that
Justice Breyer has just referred to -- that’s long after
Mranda itself, and it was not the warning that the FB
gave at the tinme of Mranda.

MR, JACQUOT: Correct, Your Honor. And --
and that is the issue, is what is, first, the standard
that courts nmust currently apply in terns of whether a
war ni ng reasonably conveys. That is not the standard of
anal ysis that the Florida court applied.

And secondly, when eval uating that warning,
the -- the Florida court incorrectly finds that this
war ni ng was m sl eadi ng. Now - -

JUSTI CE SOTOVAYOR: | have a difficulty in
terms of this argunment about burdening | aw enforcenent.
This is a preprinted formthat the police nmade up
correct?

MR JACQUOT: Correct.

JUSTI CE SOTOMAYOR: So what's the added
burden by making the form absol utely and abundantly
clear or conformng the formto the statenents in
Mranda? Wat's the cost to the State? They’' re going

to print the formanyway. They are telling their
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officers to read fromthe formanyway. Wat's the added
cost ?

MR, JACQUOT: Your Honor, there are three
reasons why the Florida Suprene Court's explicit
standard is problematic. First, the sane standard
applies to witten warnings as to verbal warnings. So
you’ ve had situations where you have a | aw enfor cenent
of ficer who doesn't have his card in the field; there’'s
a verbal error; there’'s an inconsistency in
translations. |If a suspect is asking questions trying
to get clarity, the |law enforcenent officer is going
outside of the card to provide that clarity. Those are
situations that nmay not neet the explicit express advice
standard of the Court.

JUSTI CE SOTOVAYOR: Well, there is a
questi on about how nmuch the subjective intent of the
questi oner should be involved in this process or not.
There are cases where it appears the plurality of
our Court has said it should al ways be an objective
standard, and others where certain nenbers have
expressed a question about subjective.

But if we are dealing with a printed form
why woul dn't the intent of the entity at issue be placed
I n question? Meaning, you could have -- the police here

coul d have chosen to be explicit, but instead they chose
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to be -- to obfuscate a little bit and be less explicit.
Shoul dn't we assune that that’s an intent to deceive or
per haps to confuse?

MR, JACQUOT: Absolutely not, Your Honor.
The Tanpa Police, in having this warning drafted, is
attenpting to reasonably convey the warning, and there
I's good public policy reasons why.

JUSTI CE SOTOVAYOR: But why? The -- the
easy solution is to do what 90 percent of the
jurisdictions are doing: Copy Mranda.

MR, JACQUOT: Well, Your Honor, we would
claimthat this warning falls within the 97 percent
cited by amci because it has the word "during” in the
warning. The Florida court ignored the totality of the
warning. It chose to place the order of the warning's
rights in a way that this Court in Prysock and Duckworth
has found is not the proper analysis.

Furthernore, this court used a
hypertechni cal approach. 1t took the words "before
answering any of our questions,” turned that into an
excl usive statenment to say, "only before questioning"”
and then, as a result of that, attenpted to discount the
| ast sentence of the warning. That's the kind of
parsing, that's the kind of precise formulation, that's

the kind of construing warnings like a will or defining
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terns |ike an easenent that this Court has rejected.

JUSTI CE G NSBURG. \What about the danger
that Tanpa, if you should prevail, will go back to the
old way? Now, it has a clearer form-- whether this
formwas adequate is one thing. But now, it has the
formthat the -- |ike the one the FBI currently uses.

If you prevail, then Tanpa can go back to what it had
bef or e?

MR. JACQUOT: Your Honor, you are correct,
in that Tanpa has a new form now t hat does have the
words "present” and "during” in a different fornulation.

However, there’s no indication that they
woul d go back to the other form for several reasons.
One, | aw enforcenent has an incentive to have M randa
rights properly given because they desire there to be
confessions and for those confessions to be adm ssi bl e.

JUSTI CE SCALIA: Well, once we say this is
properly given, ny goodness, here's -- here's an
i nstruction approved specifically by this Court. |
mean, | think they should use that, don't you?

I nmean, the other one they are going to have
to guess about, but this one is approved in a case
involving Florida by this Court. So you -- it's pretty
attractive to use that one.

MR, JACQUOT: Well, Your Honor, |aw
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enf orcenent agencies will look to courts for approval of
this -- of their warnings. The warning at issue in
Powel | - -

JUSTI CE SCALIA: Well, you have to say it's
okay. You are arguing that it's perfectly okay, so why
do you hesitate when you are asked, you know, could the
State go back to doing it? You should say, yes, of
course, they -- they maght; we don't think it's |ikely,
but they mght, and if they did, it's perfectly okay.

Isn't that your position?

MR, JACQUOT: Well, Justice Scalia, as a --

JUSTI CE SCALIA: It's not your position?

MR, JACQUOT: Justice Scalia, they
theoretically could, because the warni ng was reasonably
conveyed. It was sufficient. However, it’s unlikely
they would. Law enforcenent agencies nodify their
war ni ngs when they becone issue. So when a litigation
begins on a warning, they often nodify it at that point.

JUSTI CE STEVENS: Let ne -- let ne ask you
one question. Isn't it the case that this particular
warning is used in one judicial district, and the
war ni ng that was approved in Traylor was used in the
rest of the State? And so there is an interest -- the
Fl ori da

Suprene Court has, in effect, required the sane warning
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t hroughout the State. And if you prevail, there may be
one standard warning in one judicial district, and the
other districts may continue to use the one they have
used in the past. Isn't that right?

MR JACQUOT: Well, Justice Stevens, it is
not true that every jurisdiction in Florida uses this
same warning. There are varieties of warnings.

JUSTI CE STEVENS: That's true, but if you --
if they all followed the Florida Suprenme Court in this
case, then they all would use the sane warni ng?

MR, JACQUOT: Well, Justice Stevens, if they
were all followng the Florida Supreme Court here, they
woul d have to explicitly state certain terns in their
war ni ng.

JUSTI CE STEVENS: \Which nost of them do
al r eady.

MR, JACQUOT: Well, not necessarily. In --

JUSTI CE STEVENS: Not all, but sone.

MR, JACQUOT: Sone -- sone do, sone do not,
and one of the fears in having an express advice
standard is that you will have continuing terns that are
required. For instance, the term"before" is lacking in
30 of 90 jurisdictions in Florida.

There is nothing to stop the Florida Suprene

Court, if this Court was to all ow an express advice
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Standard, fromthen requiring the term"before
guestioning"” in addition. That's the kind of danger in
havi ng an analysis that is nuch stricter, that
essentially | ooks at words that should be in a warning,
rat her than | ooking at whether the right to attorney is
reasonably conveyed to the suspect.

M. Chief Justice, if there are no nore
questions, 1'd like to save the bal ance of ny tine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. O Neil

ORAL ARGUMENT OF DAVI D O NEI L
ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG THE PETI Tl ONER

MR. O NEIL: Thank you, M. Chief Justice,
and may it please the Court:

l'"d like to go directly to Justice
G nsburg's question about what woul d happen if this
Court affirmed the warnings in this case, and | think
Respondent's am ci make the argunment that it wll
sonehow pronote a race to the bottom

And | think that history and experience are
the best answer to that question. Respondent's am ci,
who have carefully studied this issue, have found that
sone police officers have attenpted to evade Mranda by

I nterrogation techniques, but there is no indication

20

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official

that police have tried to acconplish that purpose by
changi ng the | anguage of the warnings, and that is not
because they couldn't do so. For the |last 20 years,
Duckworth and Prysock have been on the books, and have
made cl ear that no standard fornul ation of the warnings
IS necessary and that variant warnings wll be uphel d.
And if it were true --

JUSTI CE SOTOVAYOR: Except that Justice
Scalia just pointed out, if we approve the |anguage of
this, then -- of this particular warning, it becones the
new sort of floor.

And if we make it the new floor, it --
doesn't it provide an incentive for police departnents
to nove away fromthe explicit warnings that say “during
and” -- “before and during” interrogations; now we're
saying -- you know, generalize them nore.

MR O NEIL: Well, Justice --

JUSTI CE SOTOVAYOR: Aren't we encouragi ng
t hat ?

MR. O NEIL: Justice Sotomayor, | have two
responses to that: The first is that this Court upheld
the warning in Duckworth, which said, we have no way of
provi di ng you an attorney, but one will be provided if
and when you go to court.

Now, if you -- if it were true that police
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were | ooking for every way to get around the warnings
and if changing the warnings were an effective way to do
that, we should have seen every jurisdiction adopt those
war ni ngs.

In fact, of the 900 warnings that are
i ncluded in the survey that Respondent relies heavily
on, only 5 have that formulation. Second, four
circuit courts have held --

JUSTI CE SOTOVAYOR: How many after
Duckworth? Do you know?

MR ONEIL: | don't -- it doesn't indicate
when they were adopted, but | think it's fair to say
that, if police did have that incentive, that we would
have seen at |east sone jurisdictions adopt that
war ni ng.

JUSTI CE SOTOVAYOR: So we don't know how
many - -

JUSTI CE KENNEDY: But your case has to be
that, if we adopt the Petitioner's petition, it's
perfectly fine for every jurisdiction in the country to
use this warning, right?

MR. O NEIL: W agree that this warning is
adequate, and our positionis --

JUSTI CE KENNEDY: And every jurisdiction in

the country can use it, so we can -- we can tal k about
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whet her or not it’s adequate.

MR. O NEIL: They can, and we think that’s
unlikely, and if the concern here is that it wll
destroy the uniformty that the Federal governnent
thinks is a good thing as a matter of policy, we think
that that concern is sinply not warranted. But, yes, we
do agree that these warnings adequately convey the
subst ance - -

JUSTI CE KENNEDY: Excuse nme. You think |ack
of uniformty is a good idea?

MR ONEIL: No, we think that affirmng
these warnings will not disrupt the uniformty that
seens to be in place around the country, and -- for
exactly the reason that | said, Justice Kennedy, because
Justice Sotomayor nentioned general right to counse
war ni ngs, that if we upheld a general right to counse
war ni ng, that jurisdictions would begin to drop the nore
specific language that’'s contained, for exanple, in the
FBI form \Well --

CHI EF JUSTI CE ROBERTS: Wiere -- where is
that? 1Is that set forth in the -- in the briefs? The
FBI fornf \Were -- where is that set forth?

MR ONEIL: | don't believe the FBI formis
set out in full. 1t's on pages 383 and 384 of M randa,

and the description of the court's discussion is on page
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29 of our brief.

And | think, Justice Sotomayor, it’'s
significant that four circuit courts have uphel d genera
right to counsel warnings of the kind that were in the
FBI warnings in 1966. But the police departnents in
those jurisdictions have not abandoned the nore specific
| anguage that is contained in the FBI formulation. In
New York City, the Second Circuit has held in Lama --

JUSTI CE SOTOVAYOR: What -- how do we deal

with the fact that, if the purpose of Mranda is to give

cl ear warni ngs, and your adversary says -- nhot your
adversary -- your co-counsel -- Petitioner's counse
says that neans -- "clear" nmeans does it reasonably
convey?

We've got a split of circuit courts and
State courts on whether this reasonably conveys or not.
Shoul dn't that be enough of an anbiguity for us to
conclude it can't reasonably convey, if there's this
many courts holding that it doesn't?

MR. O NEIL: No, Justice Sotomayor. This is
not like a qualified immunity inquiry, where grounds for
debat e anong reasonable jurists would invalidate the
war ni ng.

JUSTI CE SOTOVAYOR: Are you calling the

Florida State Suprenme Court mmjority unreasonabl e
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jurists?

MR ONEIL: No, | think -- | think the
problemw th a standard that permts of no anbiguity is
that, as Florida just said, this standard wll apply,
not just to printed fornms -- and it is easy enough to
create a printed formin advance that includes nore
specific language -- but it will also apply to
I nadvertent departures fromthe standard forns as a
result of m stake.

JUSTI CE SOTOVAYOR: What happens now i s that
we are dealing with the exception rather than the rule,
and -- but this was the rule, neaning this was the form
that they were reading. And if it has sone significant
anbiguity init, sufficient for at | east one court to
say it wasn't sufficiently clear, it wasn't explicit
enough, should we worry about the exception as an

exception?

MR ONEIL: Well, I think -- I think the
exception is -- needs to be captured wthin the rule
that this Court adopts as -- as the standard.

| -- I also think that it -- it is -- it's

sinply not the case that if this Court, as | said,
adopts a standard that permts a less explicit, |less
preci se warning than the FBI wants --

JUSTI CE STEVENS: M. ONeil, isn't one of
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the problens here that Florida had two different printed
fornms before this case arose, and that Florida Suprene
Court has said they' Il all have the sane one

hereafter?

MR. O NEIL: Justice Stevens, |'mnot aware
that Florida had two printed forns. | nean, each
jurisdiction used its own form and this was the form
that was in place --

JUSTI CE STEVENS: So at |east two of then?

MR. ONEIL: Well, every jurisdiction
adopts a slightly--

JUSTICE STEVENS: And isn't it -- isn't it
wi ser generally to have the sane form used throughout
the State?

MR ONEIL: It is. The governnent believes
It is wser to do that, and the Federal |aw enforcenent
agenci es do that because it avoids --

JUSTI CE SCALI A:  And the Constitution
requires it, right?

MR O NEIL: Well, no, the Constitution does
not require the precise words of M randa.

JUSTI CE SCALIA: Wll, Mranda supposedly
says the Constitution requires this warning, and if the
war ni ng nust be in a standard formthat everybody uses,

the Constitution nust require a standard formthat
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ever ybody uses.

MR. O NEIL: Nowhere in Mranda does it say
that a -- a standard formis necessary, and this Court
summarily rejected exactly that argunent.

JUSTI CE BREYER: Excuse ne. Can you just
devote one mnute before you finish —

MR. O NEIL: Yes.

JUSTI CE BREYER. -- to the question of why
these are adequate? |If you renmenber ny question,
tried to explain why | thought they m ght not be
adequat e.

MR. O NEIL: Justice Breyer, these warnings
state three rights: The right --

JUSTI CE BREYER: But there were four.

One is to have during, in the presence of, the right to
have a | awyer during the interrogation, in the presence
of, wwth himat the tine.

MR. O NEIL: Absolutely.

JUSTI CE BREYER: Now, that's one of
the four. That's one of the things they devote two
pages to Mranda, and they repeat it when they summarize
what you have to say. | just want to know where in this
statenment does it say that?

MR. O NEIL: Justice Breyer, there is no

reason to think that a suspect who hears that he can
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talk to an attorney before answering any questions and
during this interview would infer the unstated
restriction that he can talk to an attorney but only by
phone or only renotely --

JUSTI CE BREYER: Really? | guess anybody
who has had prior experience with the law, as this man
m ght have done, mght be famliar with a grand jury
pr oceedi ng.

MR. O NEIL: But for the sanme reason we
don't ask whether the suspect has sufficient know edge
to supplenment the informati on he needs.

JUSTI CE BREYER. No, no, no. But | tel
you: Here's your right to talk to a |l awer before
questi oni ng.

MR ONEIL: Well, it --

JUSTI CE BREYER: Now, you then repeat, you
can assert that right whenever you want, to talk to him
bef or e questi oni ng.

MR. O NEIL: Well --

JUSTI CE BREYER: And ny question is, how
does that tell himhe has a right to have a | awer wth
hi m duri ng questioning, that the questioning he has a
right to have take place frombeginning to end in the
presence of a lawer, a nmatter that the Mranda Court

repeated three tinmes in the summary and wote eight
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full paragraphs about why that was inportant?

MR O NEIL: Well, first, as Justice
G nsburg noted, Mranda went out of its way to -- to
specifically approve an FBI warning that said, quote --

JUSTI CE BREYER: \Were does it say it
approves that?

MR ONEIL: It said this pattern of
warnings is consistent wwth the decision that we
announced today. And | think --

JUSTI CE BREYER: It wasn't though, actually.

MR O NEIL: -- it couldn’t have been
cl earer.

JUSTICE BREYER It isn't -- it isn't
consistent wwth it. That's interesting.

MR O NEIL: Well, that argunent was made by
Justice Cark in dissent, and the Court did not agree
with that. And | think it is clear that the Court
t hought that --

JUSTI CE BREYER: They didn't say anything
about duri ng.

MR ONEIL: Well, no, they didn't.

JUSTI CE BREYER: So anyway -- then they
don't need to nention “during” at all because if that's
right, the FBI warning at that tinme, J. Edgar Hoover's

letter or whatever it was, just tal ked about telling
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you, you have a right to counsel. It doesn't say
anyt hi ng about “during.”

MR ONEIL: Well, |I think that's exactly
the point, that you don't assune that a suspect is only
capabl e of understanding --

JUSTI CE BREYER So then you think that, in
fact, going by that warning, that there is no
constitutional right to have them say a word about
during. This would be okay if they said nothing at al
about it.

MR ONEIL: | think a-- a -- advice of the
right to counsel or, as the Court put it in a different
place in the Mranda opinion, the right to obtain the
services of an attorney of his choice, that woul d be
constitutionally adequate. The Federal Governnment does
not use those warni ngs because they create a list -- a
risk of litigation.

We think that's the correct readi ng of
M randa, but that, of course, is not guarantee that
ot her courts would read it that way. And, indeed, 2
years after Mranda, the Fifth Grcuit had gone the
ot her way and decided that, in fact, a right to counse
warning i s not sufficient.

But, Justice Breyer, | think that the answer

to how t hese warni ngs convey presence is that a suspect
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Is not going to draw the highly counterintuitive
assunption that if he is told that he can have an
attorney not only before answering any questions but
during this interview, that he is going to need to wal k
in and out of the roomeach tine he wants to talk to an
attorney. It may --

JUSTI CE SOTOVAYOR: Just so | get the
bottomline -- if all this warning had said was, you
have a right to a | awyer before questioning --

MR O NEIL: |'"msorry.

JUSTI CE SOTOVAYOR:  You have a right to a
| awyer before questioning --

MR O NEIL: Well, we think that --

JUSTI CE SOTOVAYOR: -- it would be your
position that standing al one that woul d be enough?

MR O NEIL: We think that -- that -- that
was the warning that this Court confronted in Bridgers,
and we think that would be a much closer and nore
difficult case, but we think that, yes, we -- we agree
with the decision cited in our brief that a suspect
woul d not assune that that attorney will becone
unavail able the mnute the first question is asked. W
think that --

CH EF JUSTI CE ROBERTS: Thank you, counsel.

MR. O NEIL: Thank you.
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CH EF JUSTI CE ROBERTS: Ms. Brueckhei ner.
ORAL ARGUMENT OF DEBORAH K. BRUECKHEI MER
ON BEHALF OF THE RESPONDENT

MS. BRUECKHEI MER: M. Chief Justice, and
may it please the Court:

Clearly, Mranda could not have been nore
specific when it said an individual held for
i nterrogation nust be clearly inforned that he has the
right to consult wwth a |awer and to have the | awer
with himduring interrogation. That's --

CHI EF JUSTI CE ROBERTS: So the --

M5. BRUECKHEI MER: -- at 471.

CHI EF JUSTI CE ROBERTS: So the FB
war ni ng that was specifically approved in Mranda was
I nconsi stent wth M randa?

M5. BRUECKHEI MER: | disagree with that
representation that it was approved of. What this Court
said --

CHI EF JUSTI CE ROBERTS: It says consi stent
-- consistent with the procedure which we delineate
t oday.

M5. BRUECKHEI MER: Consistent with is not
the sane. At -- in the few pages beforehand, the Court
specifically set forth these Mranda warnings in what it

required, including the presence of counsel.
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JUSTI CE KENNEDY: Could you tell us where
that is? 1| think you nean page 479, but |I'mnot sure.

M5. BRUECKHEI MER: Right. Correct, at page
479, this Court set forth the warnings that it wants to
have read to every --

JUSTI CE SCALIA: It set forth the substance
of what had to be conveyed --

M5. BRUECKHEI MER Ri ght.

JUSTI CE SCALIA: -- but it set forth, on
page 484, its belief that the FBlI warning adequately
conveyed that substance. It said this warning is
consi stent with our opinion today. And -- and that
warning said --

M5. BRUECKHEI MER:  Yes, | have the warning.

Yes.
JUSTI CE SCALI A:  You want to read it?
M5. BRUECKHEI MER: Yes, | can read it.
JUSTI CE SCALI A: Good.
M5. BRUECKHEI MER: The -- the warning says
that -- let's see -- at the -- at the outset of the

interview that he is not required to nmake a statenent,
that any statenent may be used against himin court, and
that the individual may obtain the services of an
attorney of his own choice. And, nore recently, that he

has the right to free counsel.
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However, the purpose --

JUSTI CE SCALIA: Well, | mean, that’'s so
much worse than -- than --

M5. BRUECKHEI MER: Yes, and the purpose
of --

JUSTI CE SCALIA: -- what you have here.

M5. BRUECKHEI MER: -- of saying this was
because the question was, is this going to be burdensone
to the governnent, to the police to issue these
warden -- these warnings? And the very begi nning of
that sentence, right before they said it, was they --
that the FBI has conpiled --

JUSTI CE KENNEDY: \What page are you on now?

M5. BRUECKHEI MER© W are still on 483. W
are in the sentence right above it. Over the years the
FBI has conpiled an exenplary record of effective | aw
enforcenent while advising any suspect or arrested
person at the outset of the interview that he is not
required to nmake a statenment -- and then | just read it.

So, the -- that was to counteract whether it
was too burdensonme. Not that they were approving --

CH EF JUSTI CE ROBERTS: Well, maybe, but it
says -- it says the -- what the FBlI -- the pattern
of warning -- well, let me nake sure | get it exact.

"The present pattern of warnings and respect for the

34

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official

rights of the individual followed as a practice by the

FBI is consistent with the procedure we delineate

t oday."

And the FBI warning says not hi ng about
presence or with -- or with counsel with him

M5. BRUECKHEI MER:  Consistent with but not
i dentical .

CH EF JUSTI CE ROBERTS: Well, okay. 1’11
take "consistent wwth." That neans that it conplies

with the rule in Mranda.

M5. BRUECKHEIMER No, | -- in all due
respect, M. Chief Justice, | believe that this Court
went a little further and required the presence of
counsel. And then --

CHI EF JUSTI CE ROBERTS: Then howis the FB
war ni ng consistent with the procedure the Court
delineated in Mranda?

M5. BRUECKHEI MER: It doesn't say that
the -- the attorney has to be present with --

CHI EF JUSTI CE ROBERTS: No, | said howis
it --

M5. BRUECKHEI MER© How is it consistent?

CHI EF JUSTI CE ROBERTS: Yes.

M5. BRUECKHEI MER It -- because it -- it
gave three of the basic -- you know, you have the right
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to remain silent, you have the right to an attorney, the
services of an attorney; and that you have the right

to -- or any -- any statenment you nmaeke will be used
against you. So they just didn't go far enough in the
FBI war ni ngs.

CHI EF JUSTI CE ROBERTS: So | would say that
It's not consistent wth M randa.

M5. BRUECKHEI MER: It's -- it's consistent
to a point, but it --

CHI EF JUSTI CE ROBERTS: (kay.

M5. BRUECKHEI MER©  And just as if -- and --
and they have added in, nore recently, the right to free
counsel .

JUSTI CE STEVENS: Well, while you're
| ooki ng at whether it would be an undue burden on | aw
enforcement, it was -- it has a burden that’s consistent
with the ones that Mranda required expressly.

M5. BRUECKHEI MER: |'msorry. The --

JUSTI CE STEVENS: | say when you were
inquiring, as you were at that part of the opinion, into
how burdensone it would be on | aw enforcenent to give
t hese warni ngs --

M5. BRUECKHEI MER Ri ght.

JUSTI CE STEVENS: -- you are saying the

burden woul d be consi stent under the new warnings wth
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those previously given by the FBI

M5. BRUECKHEI VER: Correct. It's -- it’s

not any nore burdensone by adding in the -- an

addi ti onal requirenent.

the respect for the rights of the individua

CHI EF JUSTI CE ROBERTS: What it says is that

in the FBI is consistent with.

fol | owed

M5. BRUECKHEI MER:  Uh-huh. The rights of

the individual, right.

And the -- the Mranda Court just made sure

that they’ ve added in the additional requirenent, and

the FBI did change their warnings, and has continued to

nodi fy and change their warnings to be consistent with

M r anda.

JUSTI CE SOTOVAYOR: The bottomline in ny

mnd -- the question is, whether these warnings are

substantively or otherwise different than the FB

war ni ngs that sonme believe were approved in Mranda.

Are these equival ent?

M5. BRUECKHEIMER: | don't -- | believe
that -- that requiring the presence of counsel during
the interrogation goes a little bit -- a lot further.
And it -- it is not equivalent to the FBI

JUSTI CE SOTOVAYOR: | don't disagree with
you, but that wasn't ny question. M/ question was,
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the FBI warning at issue or --

M5. BRUECKHEI MER: At issue in Mranda?

JUSTI CE SOTOVAYOR: Not at issue because it
wasn't at issue.

M5. BRUECKHEI MER: It wasn't.

JUSTI CE SOTOVAYOR: But that was revi ewed
and approved in Mranda, did it give that --

M5. BRUECKHEI MER:  No, it did not. And that
why -- and that's why | don't believe the Court in
M randa ever said we -- it's consistent with, but they
never said, we approve. They never said, we are
adopti ng that | anguage.

JUSTICE BREYER Is -- is there since
then -- | nean, as | read it now | see that, as | said,
it seens very clear that they intend you to have to say
that the counsel has to be -- is present with you.
Present, okay? Now the FBI warnings, which they did say
I's consistent, don't say that.

M5. BRUECKHEI MER© No, they don't.

JUSTI CE BREYER: They don't.

M5. BRUECKHEI MER© They do not.

JUSTI CE BREYER: Ckay. Now, since the tine
of Mranda, has this Court ever tal ked about that? Has
there been any | ower court or have there been -- has the

practice of the departnents to any great extent been
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such that they stopped talking, or did not talk, or
never spoke about a right to have a counsel with you
during -- during -- “during” just dropped out. They
just said forget about “during.” It wasn't --

M5. BRUECKHEI MER© No, the case |aw has
al ways referred to both, both by this Court and then --
and then the circuit courts. And the --

JUSTI CE SCALIA: This Court said in Mranda

JUSTI CE BREYER This Court has referred
to “during.”

JUSTI CE SCALI A:  Yes.

M5. BRUECKHEI MER Has -- has -- in many
opinions, it tal ked about before interrogation and
during interrogation the right to have counsel present.

JUSTICE SCALIA: But | nmust say | -- this is
— this is angels dancing on the head of a pin. You
want us to believe that your client, who decided to
tal k, even though he was told he could consult an
attorney before any question was asked, and he could
consult an attorney at any tinme during the interview,
and he went ahead and -- and confessed -- you are
saying, oh, if he had only known. Ch, if | knew that I
coul d have an attorney present during the interview,

well, that would have been a different kettle of fish
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and | woul d never have confessed.

| mean, doesn't that seemto you quite
fantastic?

M5. BRUECKHEI MER:  No, Your Honor,
especially not wth a reasonabl e suspect that's being
guest i oned.

There -- there -- we are not talking
about reasonable | awers or reasonable justices; we are
tal ki ng about --

JUSTI CE G NSBURG Wl |, how about the
reasonabl e defendant in this very case? Powell's |awer
questioned himand asked him "You waived the right to
have an attorney present during your questioning by the
det ecti ves?"

Answer: "Yes."

This is at appendi x page 80. So,
apparently, counsel understood the warning to have
conveyed the right to have an attorney present during
guestioning by the -- by the detectives. Counse
under st ood t hat ?

M5. BRUECKHEI MER No, counsel --

JUSTICE G NSBURG D d she ever --

M5. BRUECKHEI MER: -- never -- never asked
himdid you know ngly waive; did you intelligently

wai ve? She was trying to set up the fact that the
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client had waived his rights before he made a st at enent
in order to get to his -- his argunent that his
statenments were coerced.

But she was never giving up the argunent
that she had made previously to that -- that testinony
that -- that the waiver was knowi ng and intelligent.
She just had already | ost that argunent in front of the
judge, and now she was addressing the jury.

JUSTI CE G NSBURG. Was she asking her client
a legal question? You waived the right to have an
attorney present during your questioning by detectives,
Is that what you are telling the jury?

M5. BRUECKHEI MER: Yes. Well, he did waive
his rights, but he didn't knowingly and intelligently
wai ve his rights, and he did sign the form Because
that was the next question: D d you sign the fornf

JUSTICE ALITO Do you think that the
aver age person hearing this warning would envision the
sort of procedure that occurs before a grand jury?

M5. BRUECKHEI MER | don't --

JUSTICE ALITO That's what it would be
taken to nean?

M5. BRUECKHEIMER: | -- 1 don't think nost
-- nost people have been in front of a grand jury, so |

don't envision that they would have that kind
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of reaction.

JUSTI CE G NSBURG But do --

M5. BRUECKHEI MER: | think they woul d focus
on the “before.”

JUSTICE G NSBURG Do you think that a
suspect would think, now, I'"'min this custodial room
they want nme to stay put, that they're going to have ne
hopping in and out of the roomto talk to ny |awer?
Wul dn't the assunption be, I'"'mstuck in this room they
are holding ne here, and if | have a right to talk to a
| awyer, it's got to be there and not ny wal king in and
out of the holding room

M5. BRUECKHEI MER And a right -- but they
never told himthat he’d have the ability to talk to a
| awyer during the interrogation.

CH EF JUSTI CE ROBERTS: |Is there -- is there
any -- I'mnot sure this is pertinent -- but is there
any nmal evol ent reason Tanpa police would adopt this
war ni ng? | mean, soneone says, well, here's what the
FBI uses. And they say, well, | tell you what, if we
just say you have a right to an attorney before
answeri ng any questions and then |ater say you can
exercise this right any tinme, maybe we'll|l be able to
trick sonme people who don't think they can actually have

the | awyer there. 1In other words was this just --
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M5. BRUECKHEIMER It's -- it's hard for us
to be able to delve into the m nds of the Tanpa Police
Departnent and the people who create these forns.
However, in the Thonpson case, which is before you in
the briefs, in 1984, they had it right. They said you
have the right to talk to an attorney beforehand and to
the presence of an attorney during interrogation. This
was in a death case, and there was sonething wong wth
the right to free counsel. They either didn't give it
to them or not.

So why they went and changed the part to the
right to an attorney before -- before the questioning,
and then during questioning, we don't know.

CHI EF JUSTI CE ROBERTS: So -- and you can't
t hi nk of any bad reason they m ght have done it.

M5. BRUECKHEI MER: Wl |, Professor Leo
could, and there is a neno he attaches at the end of his
appendi x in the amcus brief, but I -- I would just say
that it doesn't really matter what the notives are, and
that it all depends on how the defendant or the person
in custody is -- is perceiving these warnings and
whet her he's getting the information he or she needs to
be --

JUSTI CE G NSBURG. What do you do with the

-- the Court’s decisions in Prysock and Duckworth that
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dealt with the right to appointed counsel and the
suspect was not explicitly told that he had a right to
appoi nted counsel at the pre-arraignnent stage. It said
sonet hi ng about a court would give you --

M5. BRUECKHEI MER: Right. The -- the
| anguage in those cases had sonething to do with -- you
know, the idea being that, it was al nbst
i nformational -- too nuch information, additiona
informati on as to when you' re going to get your
counsel. But the four core --

JUSTI CE G NSBURG  You woul dn't have to have
any additional information; you just tell them you have
a right to have a -- have counsel now. That woul d be
fewer words

M5. BRUECKHEI MER: Well, they -- in Prysock
It was a matter of the order, but in Duckworth it was,
we can't get one for you at this nonent kind of thing.
And no State is obligated -- or agency -- to provide
counsel on denmand.

JUSTICE G NSBURG Didn't one of them say
"court," and the suspect was not in court at the tinme?

M5. BRUECKHEI MER  Was not in court?

JUSTICE G NSBURG Yes. That the court wll
appoi nt counsel for you.

M5. BRUECKHEI MER:. Right. And that would be
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sonetinme in the future. But -- but they did -- but they
did tell themthat if you re going -- if you re going to
be questioned, you have the right to counsel with you at
that tinme. And that was the inportant thing. Even if
we had to wait, they couldn't question himuntil he had
his attorney with him

JUSTICE ALITO If this warning is read the
way we mght -- lawers mght read a statute or a
contract or sonething like that, then I don't know why
saying, "You have the right to remain silent,” isn't
potentially msleading. It says you have the right to
remain silent. But once you break your silence, there
Is nothing in there that says you have the right to
resune your silence.

M5. BRUECKHEI MER®  No.

JUSTICE ALITO Wuld you agree with that?

M5. BRUECKHEI MER:  Except for that -- that
catch-all phrase that they used at the bottom which is
you have the right to use any of these at any tine.

JUSTICE ALITO Do you think that is
defective, too?

M5. BRUECKHEI VER:  Well, | think that it --
it's probably okay as far as reinforcing the right to
remain silent and inform ng himthat any of your answers

can be used against you, but | don't think it salvages a
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right that's not there, which is the right to presence
during interrogation.

JUSTICE ALITO So once you break your --
you have the right to remain silent, but once you break
that right, the fact that you have that right to use
that right to remain silent in the future doesn't nean
you can stop answering questions.

M5. BRUECKHEI MER  Well, the -- the
catch-all phrase mght informthemthat they could stop
but, clearly, if they had the right to presence of
counsel with them that m ght --

JUSTI CE KENNEDY: W could wite that down.
It could be the next case.

(Laughter.)

M5. BRUECKHEI MER Right. And | do -- |
al so contest the |anguage that the opposing counsel uses
that says that we have sonehow | ocked in everybody with
-- wth what the -- what the decision bel ow sai d.

The deci sion below held that, and | quote at
541, "We hold that Powell should have been clearly
informed of his right to the presence of counsel during
the custodial interrogation.” 1It's not magic |anguage.
I[t's not so -- so witten in stone that -- it's not
explicit |anguage.

There’'s -- there’'s -- this |anguage foll ows
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what this -- this Court has said. The reasonable

| anguage, the clearly inforned | anguage. It isn't

| ocki ng everyone into these exact words down the |ine.
And there are hundreds of ways that this could be said.
So -- and then the court noted that the catch-all phrase
did not effectively convey to M. Powell his rights to
presence before and during and that the | ast sentence
coul d not effectively convey a right that he was never
told he had.

As far as whether or not this case should
even be here, even though the Florida Constitution and
the Florida court has gone al ong the sane road, travel ed
a parallel road with this Court, and it hasn't seen a
need to deviate, they -- they nay see a need to deviate
here, should this Court disagree with what --

JUSTICE G NSBURG Well, they are -- they
are free to do that. | mean, politically, they m ght
consider it risky, but if we say that the charge was
good enough, the Florida court could say, but it's not
good enough under our Constitution.

M5. BRUECKHEI MER: Correct. And -- and |
bel i eve t hey woul d.

JUSTI CE KENNEDY: Well, I'"'m-- I'"mnot sure
that's the case. The remand in Long was only to address

anot her issue. The Long Court took its determ nation as
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bei ng binding on the issue that was before the Court in
Long --

M5. BRUECKHEI MER. Wl | --

JUSTI CE KENNEDY: -- in that case.

M5. BRUECKHEI MER: -- the Florida Suprene
Court nust have referred to its constitutiona
provision, Article |, section 9, at |least five tines.

JUSTI CE KENNEDY: And in each tinme, it said
that it was by extension fromMranda. It always |inked
it, and that was the question that was presented in the
State court --

M5. BRUECKHEI MER. Right. And the --

JUSTI CE KENNEDY: -- that it certified.

M5. BRUECKHEI MER It's alnost |ike Mranda
is being used as a generic concept for warnings -- you
know, we’re conplying with Mranda --

JUSTI CE KENNEDY: That's the whol e reason we
have jurisdiction, so that Mranda will not be confused,
and so that it won't be a hazard on the | andscape when
peopl e say "M randa" and they nmean sonethi ng el se.

M5. BRUECKHEI MER Right, but -- you know --

JUSTI CE KENNEDY: And it's not at all clear
that the Washington -- that the Florida Suprenme Court
could in this case go back to the Constitution. That's

-- you can't get that out of Long.
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M5. BRUECKHEI MER:  You can't go | ower than
the Federal Constitution, but they can give nore rights.
JUSTI CE KENNEDY: It's -- maybe in sone

ot her case. Not necessarily in this one, because Long

|l eads to -- to the contrary.
M5. BRUECKHEI MER  Well, in -- in Traylor,
which is the court that -- it’s the case that the -- the

Fl ori da Suprene Court and the decision belowrelied
heavily upon, they said that we are the ceiling and the
court is the bottom and --

JUSTI CE KENNEDY: But you have no case in
whi ch the Florida Suprene Court has explicitly said that
we have a warning that is nore strict, nore rigorous
than what Mranda requires? You have no case?

M5. BRUECKHEI MER© No, and they -- they
didn't feel like they had to -- to deviate, because they
felt like their definition of presence of counsel, which
was the right to consult with an attorney before and the
right to have counsel present during the interrogation,
was consistent with the holdings in Mranda. So they
didn't feel the need to deviate.

But they did say that that is our definition
as we set forthin -- in Traylor, and that is --

JUSTI CE SCALIA: I'mcurious: Wen this

goes back to them do you think they can deviate? They
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were answering a certified question, which was sinply
whether this -- this warning conplied wth Mranda.
That was the only certified question.

So when it goes back, | assune they, having
said no, wll now have to say yes. Can they go on and
say: Oh, and by the way, even though it doesn't violate
Mranda, we think it violates the State Constitution?

M5. BRUECKHEI MER: | believe they can,
because as |ong as they are not going bel ow what this
Court mandates --

JUSTI CE SCALIA: Well, but that --

M5. BRUECKHEI MER: -- if they provide nore
protections.

JUSTI CE SCALI A: But that wasn't the
question asked of them The only question asked of them
was whether it conplied with M randa.

M5. BRUECKHEI MER: Right. And they --

JUSTICE STEVENS: That's really not --
that's really not quite accurate, because they used the
term "M randa warni ngs" generically --

M5. BRUECKHEI MER: Cenerically, and --

JUSTI CE STEVENS:. -- as opposed to a
category of warnings which are required by both the
Federal Constitution and the State constitution, and

they said it violated the State constitution.
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M5. BRUECKHEI MER:  Yes, they did. And they
did -- they did say we have our standard under Trayl or,
that we defined the right to the presence of counsel or
to the hel p of counsel as requiring presence during, as

JUSTI CE KENNEDY: Well, except the words
that it quoted fromthe |lower court opinion -- that is,
we are tal king about the -- the Fifth Anendnent, and by
extension, Article |, section 9.

M5. BRUECKHEI MER Ri ght.

JUSTI CE KENNEDY: So that seens to nme to
indicate that it’s incorporating, not going further.

M5. BRUECKHEI MER  Well, if -- if --

JUSTI CE STEVENS: That's not in the question
they -- they took.

M5. BRUECKHEI MER© No. No, that's not in
t he question.

But there is a way to -- you know, they
repeated all along the way, Article I, section 9. They
kept repeating it. They didn't have to. |If they were
just going to say, oh, by the way, our Constitution
goes along with this, they could have said it in
passing. They could have also said that we -- we
choose not to interpret this other right.

JUSTI CE KENNEDY: | think the opposite. |
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think the repeated |inkage shows that they think they

are the sane.

M5. BRUECKHEI MER Wl |l -- and, again,
woul d say that they -- they agree that we are traveling
al ong the sane road, but they have -- they have -- they

are stressing the fact that they have set a line in the
sand as far as what they're interpreting the right to
presence --

JUSTICE G NSBURG | think --

JUSTI CE SCALIA: Well, the question asked:
Does the failure to provide express advice of the right
to the presence of counsel during questioning vitiate
M randa war ni ngs?

Ckay? That's the question. They have a
footnote after Mranda, which reads, “Mranda v.
Arizona, 384 U S. 436.” | take that to nean that the
question is whether this warning violated Mranda.

M5. BRUECKHEI MER:  And, of course, if they
did violate the baseline, the m ninmum standard set forth
in Mranda --

JUSTI CE SCALIA: Right.

M5. BRUECKHEI MER -- then it woul d be
unconstitutional .

JUSTI CE SCALI A: Absol utely.

M5. BRUECKHEI MER So -- which is why
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Traylor and the Florida constitution kept making --
because they didn't have to really get to what the
bottom or the baseline or the m ninum standard was, as
|l ong as Florida had set forth a standard.

JUSTI CE SCALIA: Well, that's true, but --
but if they -- if they felt the authority to go beyond
M randa, wouldn't they have had to say no to this
question, if we find that way, and then go on to say:

But it does violate our owmn? And that's beyond the
guestion that they -- that they -- that was certified to
t hem

M5. BRUECKHEI MER©  And | believe the idea
that they didn't think it was deviating fromthe M randa
case.

JUSTICE SCALIA: Right. | --

M5. BRUECKHEI MER:  But if this Court finds
that it does, then they -- they wll probably -- and I
feel confident that they would fall back on the
constitution -- of the Florida constitution.

JUSTI CE G NSBURG  But they did say over and
over again -- one was the certified question; another
was the issue before the court is whether the failure
to provide express advice of the right to the presence
of counsel during custodial interrogation violates the

princi ples espoused in Mranda, wth the citation.
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| mean, they said many, nmany tinmes that the
guestion was -- what did Mranda nean was the issue, not
what -- what did Florida's extension of M randa.

M5. BRUECKHEI MER. Wl |, they do have a
section in |ooking at, you know, other circuit courts in
the Federal system and all -- what our Florida courts
are doing, and -- which is when they get into the
concept of -- well, they start out tal king about Trayl or
and our constitution at the beginning, and they -- they
repeat it at the end because they believe it is
consistent wwth. They believe it is follow ng al ong.

But they never say that -- that our
constitution isn't insignificant or that it's not
inmportant. If they did, they wouldn't have felt the
need to cite Trayl or.

JUSTICE G NSBURG | think you would have
had a much weightier argunent if it hadn't been for
M chigan v. Long. If you could have said --

M5. BRUECKHEI MER: It -- it would have been
ni ce.

(Laughter.)

JUSTI CE G NSBURG W coul d have then
remanded to ask the Florida Suprene Court: Was it
i ndependently ruling under its constitution?

M5. BRUECKHEIMER | -- | will keep that in
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m nd

(Laughter.)

M5. BRUECKHEI MER: The -- the idea of clear,
reasonably clear -- whichever the standard is,
Justice Sotomayor, | believe the Florida Suprene Court

used the correct standard and used the one by saying
that it was clear -- you know, whether or not M. Powell
was cl early inforned.

So no matter which standard you use, as far
as functionally equival ent or whatever, | believe that
this falls within the four corners of that.

The obligation -- let's see, I'"'mlooking to
see what ot her cases -- general cases.

They -- the opposition cites to the
fact that there’s this great conflict going on anong the
circuits. | don't believe that such a conflict is —
what ever those cases were deciding, | don't believe they
woul d have approved of this | anguage.

Thi s | anguage, because of the "before"
limting | anguage and excl udi ng the "presence during"
| anguage, becane m sl eading. And the -- the genera
cases that like -- just the plain | anguage, you have the
right to the presence of counsel, they -- they are not
i nconsistent with -- with what Florida has required.

They -- they would not disagree that there --
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JUSTICE ALITG Well, you said that the
average person wouldn't take this warning to nean --
to -- wouldn't envision a procedure like the grand jury
procedure. What does it mslead the average person to
t hi nk?

M5. BRUECKHEI MER That he -- that once
guestioning starts, that he -- he has no right to
consult with a |lawer anynore, and it certainly
doesn't -- and tell himthat he has the right to the
presence of an attorney with himin an interrogation
room where the coercion takes on a highly new neani ng.

I mean the coercive practices that are --
that are --

JUSTICE ALITO But the latter part of that
Is the grand jury question. You have a right to consult
an attorney, but you don't have the right to have an

attorney present.

M5. BRUECKHEI MER: | don't -- | don't
believe -- any -- any of the normal reasonabl e suspects
are -- would probably be even aware of what the grand

jury proceedi ng was about.

JUSTICE ALITO Ckay. So then your argunent

is that this -- that what -- what a nornal -- an average
person would take this to nean is that you -- you can
talk an -- to an attorney before starting to answer
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questions, but not once the questioning begins. That's
what you take it to nean?

M5. BRUECKHEI MER. Correct, and |I'm not the
only one. There were five suprene court justices, a
majority on the second -- the ngjority of the second
di strict judges in Powell and seven judges on the second
district level, who all found that to be the case, and
we’'re tal king sonmeone who doesn't have that |evel of
intelligence.

And he may have had a prior record -- he did
have a prior record, but that doesn't nean --

JUSTICE ALITO Well, all of those people
are | awers, and |l awers are known to read | ega
docunents very precisely. The average person nay read
themvery differently.

M5. BRUECKHEI MER Correct, and in this
case --

JUSTI CE SCALIA: Sonetinmes, alittle
know edge i s a dangerous thing.

(Laughter.)

M5. BRUECKHEI MER:  Yes.

And | do believe that, if this Court were to
reverse, that would set a new floor for these forns and
that there would be the danger of the fact that -- |

mean, if -- if the Tanpa public -- police departnent is
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al ways changing its forns -- which they have shown to be
the case -- they have changed these forns in the past --
why woul dn't ot her agencies decide to change their forns
and make things nore --

CHI EF JUSTI CE ROBERTS: You -- you think
it's a good thing, though, that they changed their forns
to track the FBI formafter -- after this litigation
started.

M5. BRUECKHEIMER | -- | -- yes. | do
believe that, when they changed the formto conply with
t he decision below and with what's going on in 97
percent -- or 96 percent of the jurisdictions -- it
doesn't have to be exact |anguage; it just has to be
there. Then -- then the -- then the systemruns
beautifully.

| can't tell you the last tine | had a
M randa warni ng case, and | have been doing this for
al nost 30 years.

There is no litigation when it's done
correctly, and it's nostly done correctly.

Thank you.

CH EF JUSTI CE ROBERTS: Thank you, counsel.

Counsel , you have a m nute renmaining.

REBUTTAL ARGUMENT OF JOSEPH W JACQUOT

ON BEHALF OF THE PETI TI ONER
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MR, JACQUOT: M. Chief Justice, let nme nmake
three brief points, after responding to a question that
Justice Stevens asked.

In terns of independent and adequate State
grounds, in our brief, we relied on the Florida court
citing Mranda, the case, not Mranda, as the
phraseol ogy, that the Florida Suprenme Court interwove
t he Federal |aw based on Mranda, the case itself, and
there is no plain statenment to the ot herw se.

Three quick points: There is no
mani pul ati on behind this warning. This warning is the
result of litigation in Thonpson v. State. That was a
1991 decision by the Florida Suprene Court.

The -- the Tanpa police had changed its
war ni ng. The previous warning had 148 words. This
warning is sinpler, with 79 words. The previous warning
had arcane and redundant | anguage. This |anguage is
nore straightforward.

Those are the reasons behind the change in
the warning, not any kind of inference, as am ci nekes,
t owar ds mani pul ati on.

Second, what Respondent is asking for is
exactly what this Court chose not to do in Prysock.

It told the --

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
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The case is submtted.
(Wher eupon, at 12:15 p.m,

above-entitled matter was submtted.)
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Al derson Reporting Conpany, Inc., hereby certifies that the attached
pages represent an accurate transcription of electronic sound recording of the
oral argunment before the Suprene Court of The United States in the Matter of:
FLORI DA, Petitioner, v. KEVIN DEWAYNE POWELL; and that these attached pages

constitute the original transcript of the proceedings for the records of the

Court.
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