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PROCEEDI NGS
(11: 04 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argunment next in Case 08-1134, United Student A d Funds
v. Espi nosa.

Ms. Wansl ee.

ORAL ARGUMENT OF MADELEI NE C. WANSLEE
ON BEHALF OF THE PETI TI ONER

M5. WANSLEE: M. Chief Justice, and may it
pl ease the Court:

Congress has precisely delineated three
types of debt in bankruptcy: those that are
di schargeabl e, those that are dischargeabl e unless the
creditor tinely objects, and those debts that are sinply
not di schargeable. Student |loans fall wthin a subset
of this third category. Their exception from di scharge
is self-executing unless a debtor proves that
repaynment will cause an undue hardship on the debtor and
the debtor's dependents. The Ninth Grcuit rewote
Bankr upt cy Code section 523 to reduce those three types
of debt down to two. Allow ng debtors to discharge
their student | oan debts by nere declaration opens the
door to recategorizing every category of
non-di schargeabl e debt, and that includes --

JUSTICE SCALIA: Only -- only -- only if the
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bankruptcy court disregards the law. | nean, it's --
it's clear that the bankruptcy court should not have
done what it did here. The only issue is, it having
made that m stake, can it -- can it subsequently be --
be undone in the manner that's -- that's sought here?

They haven't reduced three to two. The
three -- the three remain three. The bankruptcy court
shoul d not do this.

M5. WANSLEE: Your Honor, this case turns
upon the effect of section 1328. And the --

JUSTICE G NSBURG. Before -- before we get
to that, the Ninth Crcuit did say, now, bankruptcy
judges, we don't want you to -- to interneddle in this.
So -- so the first step -- it wasn't clear to the Ninth
Circuit that bankruptcy judges should not say, now, | am
not going to let you do this until you prove hardshi p.

M5. WANSLEE: Well, Justice G nsburg, the
Ninth Crcuit said that bankruptcy courts have no
busi ness involving thenselves in this dispute if the
creditor fails to object.

JUSTI CE G NSBURG.  Yes.

M5. WANSLEE: And the problemhere is that
1328 specifically says that the effect of the discharge,
t he di scharge that every debtor is looking for in a
chapter 13 case, that discharge shall not include
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non- di schargeabl e debt. And the | anguage is very, very
i mportant, Your Honor. It prescribes the statutory
effect of the discharge order, and it says that after a
debtor conpletes their paynents under a plan, open
quote, "the court shall grant the debtor a discharge of
all debts provided for by the plan, except any debt of
the kind specified in paragraph 8."

JUSTI CE SOTOVAYOR: It was wrong. Let's
assune - -

M5. WANSLEE: Yes.

JUSTI CE SOTOVAYOR: -- the circuit -- the
district court judge, the bankruptcy court judge, got it
wong, legal error. Should not have been discharged, a
given. Neither -- the confirmation plan should not have
been approved, neither should the discharge order have
been entered. W will go back to what was entered
and -- and -- and the effect of that, because |I'm not
sure of it -- it's an error.

How does that give you a right to undo that
judgnent 7 years later -- was it 5, 6, 7 years later?
That's the question here. Wiy is sonmething that's in
error becone a void judgnent?

M5. WANSLEE: Justice Sotomayor, it's not
mere error. It's in fact void because of the plain
| anguage of these particular specific statutes. They

5
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have very preci se words, very precise neani ngs.

JUSTI CE SOTOVAYOR: But so does -- nost
error commtted by courts, inadvertently or otherw se,
are in contravention of sonme statutory command. This is
no different.

Voi dness, as |'ve heard it described by many
ot hers, appears to nean that the court is acting either
wi t hout jurisdiction over the people, and that's not at
i ssue here -- there was jurisdiction over the parties
here -- or without jurisdiction over the res. But the
bankruptcy court does have jurisdiction, albeit in
some -- in all circunstances, it had jurisdiction over
the student debt. The issue is what could it do with
it. But this is not a case involving a | ack of
jurisdiction by the court over property.

So why is this nore than nere error?

MS. WANSLEE: Because Congress's statutory
schenme nust be enforced as witten. And it's -- it's
unequi vocal here what Congress wants. Congress has 19
categories of debts that are excepted from di schar ge,

i nportant exceptions: Alinony, child support --

JUSTI CE BREYER: \What's the strongest case,
| nmean, that you can nuster in favor of this
proposition, my question being the same as Justice
Sot omayor's? What’'s the strongest case where you can
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find any court that said a matter is void -- it’s void,
not -- not just legal error, so you can attack it 90
years later -- it's void just because the |ower court

that nade the error didn't apply a clear statute?

M5. WANSLEE: Rule --

JUSTI CE BREYER. G ve ne your strongest case.

M5. WANSLEE: Your Honor, Rule 60 says that
voi d orders can be attacked, and the passage of tine
does not transnute a void order into a valid order
Once void, it --

JUSTI CE BREYER: But 1'd Iike an answer
to my question, because | can -- | have read the
treatises, which | have in front of nme, and they say
that it's void only if you show a -- the sane thing that
Justice Sotomayor just said. And so, since | don't
think there is sone kind of constitutional due process
error here, and there’'s clearly jurisdiction over the
parties, | guess you are saying there wasn't subject
matter jurisdiction, whichis a little vague.

And so | want to know what's the cl earest
case, strongest for you, where a court has ever said
that a failure of sone -- of some other court to apply
the | anguage of a statute properly, no matter how cl ear,
is a lack of subject matter jurisdiction? Wat is your
strongest precedent? That's all |'m asking.
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M5. WANSLEE: Your Honor, we did cite a
nunber of cases in the materials. One of themis the
Vallely case, in which --

JUSTI CE BREYER. All right.

M5. WANSLEE: That was the insurance conpany
case. Congress said that insurance conpanies could not be
afforded the protections of bankruptcy. And in that
case, the president of the conpany, the secretary of the
conpany, all participated in the bankruptcy. But the
Court found that the bankruptcy court had no authority
to -- to issue orders and to have that insurance conpany
wi thin the bankruptcy context.

JUSTI CE SOTOVAYOR: But that -- that goes back
to sonething nore fundanmental. There’s no issue here
that the court had jurisdiction over these parties,
unli ke the insurance conpany. And there’s no issue that
the court didn't have jurisdiction over this res. They
coul d decide that a student |oan was di schargeabl e.

They just had to follow certain procedures. It's a very
different set of circunstances in that case.

M5. WANSLEE: Well, Your Honor, if -- if
this order is nmerely voidable, then why do we have
section 523(c)? 523 -- a very specific code provision:
Al'l debts not included in 523 are as a matter of course

di scharged t hrough bankruptcy. Those that are
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specifically enunerated, except for (2), (4), and (6), are
excepted fromdischarge -- (2), (4), and (6), the
creditor must tinely file objection.

Wiy do we have that schene? Wy do we have
the tripart ordering?

JUSTICE G NSBURG Can a -- can a creditor
say, oh, skip it, | know this bankrupt is going to be
able to prove hardship, why go through unnecessary
expense? Can a -- can a creditor waive the hardship
determ nati on?

MS. WANSLEE: No, Your Honor, a creditor may
not wai ve the undue hardship determ nation. 523 says
t hat student | oans are only discharged upon a finding of
undue hardshi p.

JUSTICE G NSBURG So he can't -- he can't
stipulate to -- he will say: | want the deal that is
bei ng proposed; | think I ambetter off getting the
principal, skipping the interest. | can't make that
deal ? We have to go through this hardship procedure,
whet her the creditor wants it or not?

M5. WANSLEE: Your Honor, within the proper
context of an adversary proceeding in which the issue
has in fact been raised. Here, there was never any --
any allegation of undue hardshi p, never.

JUSTI CE STEVENS: Well, would the case be
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different if there had been such an allegation in the
petition?

M5. WANSLEE: | think not, Your Honor,
Because, once again 523, requires a finding.

JUSTI CE STEVENS: It would not have been
different then? What if it had been not only an
all egation but an affidavit? Wuld the case be
different?

M5. WANSLEE: Once again, | -- | think you
go back to the | anguage of 1328, Your Honor.

JUSTI CE STEVENS: |'mkind of curious to
know what your answer to ny question is.

M5. WANSLEE: | apol ogi ze.

JUSTI CE STEVENS: Wbuld the case be
different if the Petitioner had filed an affidavit of
undue hardship with the papers? Sanme notice, everything
el se exactly the sane.

M5. WANSLEE: Certainly a harder case, Your
Honor. However, | don't --

JUSTI CE STEVENS: Wy is it a harder case?

M5. WANSLEE: | don't think -- there would
not have been an adjudi cati on of undue hardshi p,
however. Just because the debtor stated it doesn't nean
there was then --

JUSTICE STEVENS: And | say it's supported
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by an affidavit.

M5. WANSLEE: Correct, Your Honor.

JUSTI CE STEVENS:. Supported by -- would then
the case be different?

M5. WANSLEE: No, Your Honor. There has to
be --

JUSTI CE STEVENS: There has to be an
adversary hearing under your view?

M5. WANSLEE: Under our view, the creditor
is entitled to the protections of 7001 to say --

JUSTI CE STEVENS: Ckay. So if there's not
only an affidavit, but an offer of proof, and then
there's no answer filed and nothing in response to the
notice of the -- the lender did exactly what it did
her e.

M5. WANSLEE: No, Your Honor. | -- 1 don't
bel i eve that undue hardshi p woul d be established under
those facts. CQur facts, of course, are a little bit
easier. There was never even an allegation of undue
hardship --

JUSTI CE STEVENS: Yes.

M5. WANSLEE: -- much | ess proof.

JUSTI CE STEVENS: But your |egal theory
woul d be the same if there had been an affidavit filed

and the sane -- the sanme response by the -- by the
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conmpany?

M5. WANSLEE: That's correct, Your Honor.
And | would -- | would note --

JUSTI CE KENNEDY: Well, what -- what if
the creditor is sitting in the courtroom and has
actual ly made argunents and appeared in sonme ot her
aspects of the case? Then they cone to the student | oan
and the -- and it's ordered discharged w thout any
hearing, with the creditor sitting there. The case
goes to judgnent, there’'s a final decree of discharge.
Can the debtor -- pardon ne. Can the creditor cone in
10 years | ater and say, oh, this is void?

M5. WANSLEE: | think they can, Your Honor.
And | think we can ook to this Court's own precedent in
the Stoll case. The Stoll case said that it's inportant
to know when litigation begins and when it ends. And
usually this Court's opinions talk about the ending of
l[itigation. Wat we are tal king about here is the
begi nning. W want to know --

JUSTI CE KENNEDY: Well, what about -- what
about ny question?

M5. WANSLEE: Your Honor, at that point the
[itigation has not comenced. There is no sumons,
there is no service --

JUSTI CE KENNEDY: No, no. No, no, no. My

12
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hypot hetical is there is -- it has commenced.

It’s a big hearing. There's lots of issues. The

student loan creditor is there, actually participates in

sone of the hearings on other issues. Then, while t

hey

-- while they are still there, still represented, the

judge says: Now, |'mgoing to discharge the student
debt; I'"mnot going to have any hearing. The credit
does nothing. Can the creditor cone in 10 years |at

and say this is a void judgnent?

or

er

JUSTICE G NSBURG. That's this case. The

creditor was there. The creditor put in a proof of
claim The creditor knew that the plan gave the
creditor less than the proof of claim

JUSTI CE KENNEDY: Well, ny case is just

a

little different in that the creditor is there in the

courtroom represent ed.

M5. WANSLEE: COkay. And a proof of clai
merely for distribution purposes under a chapter 13
finding. 1It's not for discharge purposes.

JUSTI CE KENNEDY: \What about ny --

M5. WANSLEE: It --

mis

JUSTI CE KENNEDY: What about mny question?

M5. WANSLEE: Your Honor, in your case,
again, we -- we do believe that that is not the
appropriate constitutional notice, constitutional

13
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practice. Notice and opportunity are just but one part

of access and due process. Due process also requires

conpliance with whatever --

JUSTI CE KENNEDY: | think --

M5. WANSLEE: -- Congress --

JUSTI CE KENNEDY: | think that's an astounding
-- an astoundi ng conclusion, that there -- that you
sinply are witing out the doctrine of -- of waiver

al t oget her.

M5. WANSLEE: Well, Your Honor, the
exception to discharge is self-executing. And if it's
sel f-executing, how can we waive it? |If there is no

duty to object --

CHI EF JUSTI CE ROBERTS: What -- what provision

was this discharge under?

M5. WANSLEE: The debtor's di scharge was
entered under section 1328(a)(2).

CHI EF JUSTI CE ROBERTS: And 1328 says: "The
court shall grant a debtor a discharge.” That doesn't
sound sel f-executing to ne.

M5. WANSLEE: Well, but 1328 further goes on
to say: "A discharge of all debts provided for by the
plan" -- as this debt was provided for by the plan --
"except any debt of a kind specified in paragraph 8 of
section 523."

14
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CH EF JUSTI CE ROBERTS: (a), and section
523(a) does not refer to a discharge under 1328(a). It
refers to a discharge under 1328(b).

M5. WANSLEE: That's correct, Your Honor.
1328(a)(2) is the discharge in play here, and 1328(a)(2)
brings in the discharge provisions of 523.

CH EF JUSTI CE ROBERTS: No, no, no.
1328(a)(2) brings in the definition, the kind of debt
specified in 523(a). It doesn't bring in the discharge
under 523(a), which is limted to 1328(Db).

M5. WANSLEE: It brings in the enunerated
debts of 523.

And | think it's inportant to -- to renenber
that back in 1990 student |oan debts were fully
di schargeable in chapter 13 plans. In 1992, when this
pl an was proposed, M. Espinosa sought to claw back what
Congress had taken away 2 years earlier

JUSTI CE BREYER: Well -- we're conceding
that they violated the statute, the bankruptcy judge.
The question is whether it's void. And void, as you
just said, was three categories: One, was there a
vi ol ati on of basic due process for your client? | don't
see it. Two, did the bankruptcy judge have jurisdiction
over the parties? It seens the answer is yes. And,
three, did they have subject matter jurisdiction? Which

15
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we started by sayi ng was vague.

So | asked you for your strongest case. You
said Vallely. | have only | ooked at it quickly, but
it's only four pages. And what that case seens to say
is that there is a statute which says there is
bankruptcy jurisdiction over all commercial businesses
except for insurance conpanies and two ot her categories.

This party here is an insurance conpany, and
and therefore they can attack it |later, because there
was no jurisdiction over an insurance conpany.

Now, if that's your strongest case, | don't
know what the others are going to say, but it seens to
me you don't have nuch precedental support to put this
in a category of lacking jurisdiction.

M5. WANSLEE: Your Honor, we are talking
about a statutory right here, and the fact that Congress
has specifically provided that certain categories of
debts, for very inportant public policy reasons, are
carved out fromdischarge. And the reason it's void is
because it violates the plain |anguage of the statute.
Again, even if it's provided for by the plan, the

di scharge this debtor got under 1328 --

JUSTI CE G NSBURG  But why -- why should it be

voi d, |ooking at 1327? W have a confirnmed plan. You -
- you have -- 1328 does include -- except 523(a), as you

16
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poi nted out. But 1327 says "Effect of
confirmation,"” and that says, "The provisions of a
confirmed plan" -- the provision here is you get 13, 000,
not 17,000 -- "bind the debtor and each creditor,
whet her or not the claimof such creditor is provided
for by the plan" -- which it wasn't in full here -- "and
whet her or not such creditor has objected to or has
accepted or rejected the plan.”

That seens to say at the end of the line,
you get that final determnation confirned, that's it.
That's as final as you conme and whatever m stakes were
made on the way there, you can't | ook behind at the
confirmation.

M5. WANSLEE: Your Honor, 1'd like to
reserve sone tine.

But, Justice G nsburg, to answer your
guestion, 1327 is the nore general -- general
provision. Statutory canons provide that the nore
specific shall control. But there’s three other quick
reasons |'d like to give you

If this case relies just on 1327, it
deprives the Bankruptcy Code and the rules of a coherent
effect. There are four other provisions inplicated:
1322, 1325, 1328, and 523. A ruling in M. Espinosa's
favor undermnes the will of Congress in this regard.
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CHI EF JUSTI CE ROBERTS: If --

if youd

like to reserve tine, it's probably tine to wap up.

M5. WANSLEE: Thank you.

CH EF JUSTI CE ROBERTS: M. Heytens.

ORAL ARGUMENT OF TOBY J. HEYTENS

ON BEHALF OF THE UNI TED STATES,

AS AM CUS CURI AE, SUPPORTI NG THE PETI Tl ONER

MR HEYTENS: M. Chief Justice, and may it

pl ease the Court:

Section 1328 and section 523 are best

construed as self-executing limtations on the effect of

t he bankruptcy court's discharge order rather than as

directives to the bankruptcy court. There are two

reasons for --

CH EF JUSTICE ROBERTS: | don't -- sorry to
start -- stop you at the beginning, but I don't see
that. | see in 1328(a) it says the court “shal
grant” the debtor. And that is not self-executing. It'
a directive to the court. And | see that 523(a) is

referred to later on, but only for purposes of

definition, not for purposes of discharge.

MR. HEYTENS: Two responses to that, M.

Chief Justice. First, if we are |ooking j

ust at the

| anguage of 1328, which is reproduced at the page 3 of

the appendix to the blue brief, it states,

18
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Justice notes, that: "The court shall grant the debtor
a discharge" of certain debts. There is then a conmm,
and it says "except any debt" -- now, | can see that
that | anguage is subject to a degree of anbiguity. But
| think even that |anguage is susceptible to being read
as a legal limtation on the effect of the discharge
order that the provision has just told the court to
grant. |In other words, the reason that —-

CHI EF JUSTI CE ROBERTS: Well, then the key
distinction you draw in your brief is totally
meani ngl ess. You say on page 18 that this -- the issue
is whether the provision is, quote, “franmed as a
directive” to the bankruptcy court. And here it is
framed as a directive to the bankruptcy court, and
therefore doesn't -- isn't self-executing.

MR. HEYTENS: M. Chief Justice, | think the
provi sion before the comma clearly is franmed as a
directive to the bankruptcy court. Wat |’ m suggesting
is that the | anguage after the comma is at |east capable
of being read consistent with --

JUSTI CE SCALIA: There are a | ot of comas.
What comma are you referring to?

MR HEYTENS: Excuse ne, Justice Scali a. I

amreferring to the comma in -- in 1328(a), the |last comma

right before the (1), "except any debt."
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And the reason that we think that has to be
construed as a limtation on the scope of the bankruptcy
court's discharge order is twofold. First and forenost,
t here has been no suggestion whatsoever that there is a
different rule for chapter 13 plans, which is covered by
1328, than there is for chapter 7 bankruptcies, chapter
11 bankruptcies, or chapter 12 bankruptcies. But the
consequences of saying that 1328 alone is not a
limtation, that is the consequence that that woul d
have.

JUSTI CE BREYER: Wl |, what about the

consequence of -- there happen to be -- well, | counted --

14 different kinds of things that follow that conma,
including crimnal fines, sentences. There are al
kinds of things. And is it the consequence of ny
accepting your argunent that anybody who is a creditor
in respect to any of those 14 things can cone in at any
ti me and announce under Rule 60(b)(4), even if it's 10
years later, that the district court -- the bankruptcy
court made a m st ake?

MR. HEYTENS: Well, Justice --

JUSTI CE BREYER. Now, that would be quite --
to me -- extraordinary. So | hope the answer from your
poi nt of view nust still be no.

MR, HEYTENS:. Well, Justice Breyer, it

20
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Rul e 60(b)(4), because if you

understand this is alimtation on the effect of the

di schar

covers

ge order, the original discharge order never

it inthe first place. And | think quite the --

JUSTI CE BREYERT Wiait a nonent. What would it

be in the case where you have a discharge order and it

says things in it which sonebody feels fall within 1

of these 13 categories? Now, are you saying that that

sonebody can cone back and make his argunment 15 years

| ater,

cat egory,

because he will say that, since it falls in that

the judgnent is void insofar as this | anguage

covers what | don't want it to cover?

MR, HEYTENS:. Well, Justice Breyer, there

are three very specific categories of sonebodi es who

can't do that,

and Congress has specifically identified

t hose three categories.

In 523(c), Congress specifically identified

t hree categories of non-di schargeabl e debt for which the

onus is on the creditor to request a hearing and obtain

a determ nation by the bankruptcy court.

that it

JUSTI CE SOTOVAYCR: Soit's not -- it's not

is not dischargeable. It's only dischargeable

under certain conditions.

st udent

MR. HEYTENS: That is true with regard to

| oan debt,

Justice --
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JUSTI CE SOTOVAYOR: All right. So -- so
you’ re al nost beggi ng the question, because it's
possible to argue that if a debt is not dischargeabl e at
all under any circunstance, your argunent m ght have
nore | egs because then the court has no jurisdiction
over that property.

MR. HEYTENS: That was --

JUSTI CE SOTOVAYOR:  But that's not the case
with these exceptions. They can all be discharged.

It's just a matter of whether the conditions have been
nmet or not.

MR. HEYTENS:. That would certainly be the
argunment that would be nade in future cases, if the
Court were to accept M. Espinosa' s argunent. And to be
clear, the consequences of accepting it and not
accepting that limtation would be that this would not
be limted to student | oans.

JUSTI CE BREYER: Well, but you see, it's the
sane problemthat’s bothering us. | would |ike a yes
or no answer.

MR. HEYTENS: The answer is --

JUSTICE BREYER. Is it the case if sonebody
feels the conditions were not net with in the 13
categories that -- or 14 -- that follow the comma, he --

you feel that they were net. The other side says, they
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weren't met. | sent hima notice, but it was in a
bal | oon, okay. You know, was the notice a real notice,
wasn't it? People argue about that.

So in any case where you have a person who
says, no, they weren't net, and the other side says,
yes, they were net, that first person can cone back
13 years later and say that the judgnent was void? |Is
the answer of the governnment yes or no?

MR. HEYTENS: W th the exception of the
three categories in (c), the answer is yes, Justice

Breyer, and we think that follows straightforwardly from

the --
JUSTI CE BREYER. All right. |Is there any --
JUSTI CE SCALIA: VWiere is (c)? You have
been tal ki ng about 523(c). | can't find it in any of

the materials.

MR. HEYTENS: Justice Scalia, we discussed
page -- 523(c) on pages 13 to 14 of our brief.

JUSTI CE SCALI A: Wy don't you put it
in an appendix if it's going to be part of your case?
|”ve got to search through your brief for it?

What page in your brief?

MR. HEYTENS:. Pages 13 and 14. | apol ogi ze,
Justice Scali a.

The | anguage of 523(c), which | also have, |
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can read it. It states "the debtor shall be
di scharged froma debt of a kind specified in paragraphs
(2), (4), or (6) of subparagraph (a) ...unless, on request
of the creditor to whom such debt is owed, and after
notice and a hearing, the court determ nes” that such
debt is to be excepted under (2), (4), or (6).

So for those three categories of otherw se
non-di schargeabl e debt, Congress has specifically
provided that the onus is on the creditor to --

JUSTI CE STEVENS: Can | just get your answer
to a simlar question --

MR. HEYTENS: Sure.

JUSTI CE STEVENS: -- | asked your coll eague?
If the facts of this case were changed by the -- the
creditor had cone in and stipulated to the plan before
the court and explained at the tinme, we think it would
be better to get what noney's avail abl e now rat her than
waiting for the interest to be collected later on, if
they had stipulated to it, and then the order was
entered, you would still say, 10 years later, they could
charge it?

MR. HEYTENS: Wth -- with one caveat,
Justice Stevens, which I -- | don't nmean to fight the
hypothetical. | just think | need to clarify. The
creditor can certainly stipulate to the underlying facts
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that the debtor alleges in support --
JUSTI CE STEVENS: He stipulates to the entry
of the plan. That's all he stipulates to.
MR. HEYTENS: Justice Stevens, in that
situation, there has not been an undue hardship

determ ned --

JUSTI CE STEVENS: So you -- you woul d have the

same position then?

MR. HEYTENS: We woul d say yes, and we think
that follows naturally fromthis Court's decision in
Hood, where the Court clearly described 523(8)(a) as a
self-executing limtation. The Court specifically
said it --

JUSTICE G NSBURG And the only way to do it
is to go through an adversary hearing with full notice,
and every -- and nobody wants to incur that expense.
This is a bankruptcy. You are trying to save assets.
The bankruptcy judge thinks this makes no sense. The
creditor says, okay. But you -- you agree with your
col | eague that, under this 523 whatever, you nust have
the full adversary hearing, notice, conplaint, the
wor ks?

MR. HEYTENS:. Justice G nsburg, you don't
necessarily need to have the full adversary hearing.
What you have to have is what Congress provided for in
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523(a)(8). You have to have an undue hardship
determ nation that is made by the bankruptcy court.

Now, the parties can stipulate to the
underlying facts. But as this Court said in Hood, even
if the creditor does not show up for the adversary
proceeding, if the creditor conpletely defaults, this
Court said, on pages 453 and 454 of Hood, the bankruptcy
court still cannot discharge that debt --

JUSTI CE STEVENS: But the irony of your
position is it's in the creditor's interest to get what
is available at this tine, rather than waiting 10 years
hoping to get interest later on, and even though that's
the fact, you cannot give relief in this situation.

MR. HEYTENS: Well, Justice Stevens, the
creditor certainly does have interests. But | think the
reason Congress would provide for this regine is that
there is an inportant public interest at stake here,
too, which is that the Departnment of Education is
reinsuring all of these student | oans.

And there is a powerful interest in ensuring
the integrity of the student |oan system as a whol e,
that, regardless of the decisions that an individual
debt or and perhaps an individual creditor are willing to
make in particul ar cases, Congress has an overriding
policy that student |oans should not be discharged
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unless there is a determnation that this is the
extraordi nary case, rather than the ordinary.

Now, there’s a very practical reason why
this matters. There were 374,000 chapter 13 filings
| ast year. There is no such thing as a standard form
chapter 13 pl an.

The | ogi cal consequences of affirmng the
Ninth Circuit's judgment in this case is to tell every
single chapter 13 debtor who has a student |oan debt to
include a provision like this in his plan, in the hopes
that the creditor will not object and he will be able to
obtain a discharge in the absence of any finding by the
bankruptcy court.

It won't just be limted to chapter 13
debtors, either. It will apply to any debtor who has
a non-di schargeabl e --

JUSTI CE SCALI A: Don't bankruptcy courts
read the | aw?

MR. HEYTENS: Justice Scalia --

JUSTI CE SCALI A: So you’ve got to assune that
every bankruptcy court is going to violate the
provi sions of the statute.

MR. HEYTENS: Well, first and forenost,
Justice Scalia, the Ninth Grcuit has specifically
f or bi dden bankruptcy courts from doi ng that on pages
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25a --

JUSTI CE BREYER: Oh, they may not have said it

right, but they -- but they -- that’s a different
problem But the -- the -- why doesn't the Treasury
just say to people: W'’re not going to insure your
| oans where you don't object.

MR. HEYTENS: They -- the Departnent of
Education --

JUSTI CE BREYER. All right. Then the

government i s harnl ess.

MR. HEYTENS: Well, it’s not harnl ess,
Justice Stevens -- |I'msorry, Justice Breyer, excuse
me -- because the question is: Wo does it make sense to
put the onus on? Now, to your question -- the

bankruptcy judges can do it.

There were 374,000 filings |ast year. There
are | ess than 350 bankruptcy judges in this country.
That nmeans nore than 1,000 chapter 13 plans for every
singl e bankruptcy judge in the country. The idea that
bankruptcy judges are going to be policing every single
chapter 13 plan, it's just not realistic, and I don't --

JUSTI CE SCALI A: Wy, of course, they
are supposed to police --

JUSTI CE KENNEDY: But the idea that they
have to have a charade hearing is -- is equally
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of f-putting.

MR. HEYTENS: | don't think it would be a
charade hearing, Justice Kennedy. It would be
consistent wwth the normal rules of civil litigation

that if a party wshes not to contest a factual issue in
a properly noticed hearing, they can nake that choice.
Thank you.
CHI EF JUSTI CE ROBERTS: Thank you, counsel.
M. Meehan.
ORAL ARGUMENT OF M CHAEL J. MEEHAN
ON BEHALF OF THE RESPONDENT
MR. MEEHAN: Thank you, M. Chief Justice,
and may it please the Court:
Last term in Travelers, this Court held
that, if the plain ternms of a confirmed 11 pl an
unanbi guously apply to a particular issue, they are
entitled to their effect. That is this case, | submt.
Now, the case did go on to acknow edge t hat
there can be sone situations in which the finality is
not going to be found -- it said subject matter per se
is not one of those -- but that if the court's action
was so plainly beyond its jurisdiction as to be a
mani f est abuse of authority -- and this was not
necessary to the holding, | suppose, but it was
described in kind of where we would be in ternms of
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exceptions -- then perhaps finality would not apply.

JUSTI CE SCALI A: Do you acknow edge t hat
what the bankruptcy court did here was wong? Do you
acknow edge that?

MR. MEEHAN. | acknow edge that it did
violate the statute. And | would --

JUSTI CE SCALI A Ckay. And it should not

have done it, and future bankruptcy courts shouldn't do

it?

MR. MEEHAN: | think that --

JUSTI CE SCALIA: It nmakes a big difference
to howl’mgoing to look on this case. | nean, if you —-

MR. MEEHAN: | would agree that that is
correct, Your Honor. The reason | hesitate is this:
M. Heytens said that there are, on average, 1,000
chapter 13 plans filed per bankruptcy judge every year.
The bankruptcy judges do and are entitled to have
creditors nmake objections. |Indeed, |I think that Justice
Stevens was right that if a creditor and a debtor wanted
to come in and stipulate that there woul d be a di scharge
of a portion of the student |oan w thout a finding of
undue hardship, then certainly they can do so.

| don't --

JUSTICE SCALIA: Is it -- is it easy for a
bankruptcy judge to identify a particular debt as a
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student | oan debt? | nmean, would the bankruptcy
filing -- filing showit -- you know, student |oan debt?

MR. MEEHAN: As far as | know, it woul d.

JUSTI CE SCALIA: It woul d?

MR. MEEHAN. And there may be circunstances
in which there is student | oan debt which is not one of
the two plans that are guaranteed by the Departnent of
Education because Congress --

JUSTI CE SCALI A:  Yes.

MR. MEEHAN. -- has broadened it, so that may
be the case. But | think this case obviously was such a
case. And | --

JUSTICE GINSBURG. It was the only debt.
This -- there was no other debt.

MR. MEEHAN: It was the only debt, yes.

CH EF JUSTICE ROBERTS: Did --

JUSTI CE G NSBURG Do --

CH EF JUSTI CE ROBERTS: |'m sorry.

JUSTICE GNSBURG So | take it that you do
think the NNnth Grcuit was wong when they sai d:
bankruptcy judges, don't stand in the m ddle of these
arrangenents. Because you -- your answer was you think
t he bankruptcy judge does have the obligation to bring
out this requirenent that -- of a hardship show ng?

MR. MEEHAN: If | used the word
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"obligation," perhaps | was a little inprecise. Let ne
put it this way: Nunber one, | amnot here to say, nor
have we ever said at any stage of this litigation, that
this plan conplied with 523(a)(8). That's clear.

Nunber two, if there had been any objection
rai sed whatsoever at any tine, then it woul d obviously
have been wong for the bankruptcy judge to confirmthe
pl an.

JUSTICE ALITO. Wsat if there’ s no
obj ection? The bankruptcy judge sees a chapter 13 pl an,
and it -- it provides for the discharge of student debt;
it covers student debt. |It's |abeled "student debt."

Is it inproper for the bankruptcy judge to
say you can't do this by this mechanism you have to
start an adversary proceedi ng?

MR. MEEHAN: | do not think it is inproper

for the bankruptcy judge to act that way, because under

section --
JUSTI CE KENNEDY: | didn't hear. Proper --
MR. MEEHAN: | do not think -- I"'msorry. |
do not think it would be inproper. | think, under

section 105 of the code, indeed, the bankruptcy court
has what | woul d anal ogi ze as sort of the All Wits Act,
whi ch says that the bankruptcy court may act sua sponte
to enforce --
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JUSTI CE SCALIA: That -- that's not enough for
me, that it's not inproper for himto do it. | want you
to say that that is what he ought to do.

MR. MEEHAN: Well, Justice Scalia --

JUSTI CE SCALIA: And you're not wlling to
say that. You're willing to say that bankruptcy courts
can do that if they like, but, you know, if they have a
kid that has a | ot of bankruptcy debts, he has a soft
heart for student |oan debts, he sees this as a student
| oan debt, all right, let's give this kid a break. And
he enters -- that's okay?

MR. MEEHAN: No, | balance -- | bal ance your
guestion agai nst Justice Stevens's hypothetical, and
only in the circunstance where it is clear either
t hrough extensive notice, and | say waiver here, or
t hrough an actual stipulation -- only in those
circunstances would it be appropriate for a bankruptcy
court to confirma plan.

And even then, | submt, under section 105,
if the bankruptcy court said | will not do so, the
bankruptcy court need not do so, and in fact -- in fact,
t he bankruptcy judge here, Judge Hol |l owel |, when she
denied United relief under Rule 60, said that she as a
bankruptcy judge woul d not have done so. And that is

certainly within their authority to do. And Justice
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JUSTI CE SCALIA: So you would say it's wong

for the bankruptcy court to do it without a waiver, and --

but you're leaving open if there is a clear waiver,

despite the fact of no adversary proceeding -- you're

not -- you re not necessarily wlling to say that the

bankruptcy court can't do that?

MR MEEHAN: Yes, because -- let ne back up

and talk perhaps a little nore generally.

| mean, in litigation in general, parties are

free to stipulate away or to decide not to litigate an

element of a claim |[If they, in fact,

judges would say that's fine. Now, in

again -- and |

in this inst

extra “well,

too i nportant for

ance, the bankruptcy judge

no,” I read this as being

That's the only reason that | don't go

your hypot heti cal .

do that, nost

this instance,

don't want to be too repetitious -- but

does have that

sonething that's

me to let the parties stipul ate away.

conpletely with

JUSTICE ALITG Was the Ninth Crcuit

correct in saying that an attorney can't be sanctioned

under the bankruptcy rules

equi val ent version of Rule

11, for attenpting to sneak through a discharge of

st udent debt

in a chapter 13 petition?
MR. MEEHAN: Justice Alito,
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don't have a case here of sneaking through. | do want
to make that point. This was clear notice.
Nunber two, | think the bankruptcy court --
excuse nme, the Ninth Grcuit was not wong, because in

the NNnth Crcuit, there was binding precedent, the Pardee

case.
JUSTICE ALITO No, | understand that. But in

the absence of circuit -- controlling circuit precedent,

isit -- can an attorney be sanctioned for attenpting to

get the discharge of student debt through a chapter 13
petition, knowing, as | assune every bankruptcy attorney
knows, that that is not the proper way to attenpt to get
di scharge of a student debt -- student |oan?

MR, MEEHAN. |I'mnot able to tell you as a
matter of settled Ninth Crcuit law that that is or is
not the case.

JUSTICE ALITO | amnot interested in what
Ninth Crcuit |lawis.

MR. MEEHAN: Then, Justice Alito, | thought
that you had been asking nme under Ninth Grcuit |aw
You're saying as a matter of --

JUSTICE ALITO No, |I'masking you -- |I'm
aski ng you, under -- under Bankruptcy Rule 9011

MR. MEEHAN: My position would be that if it
is up front, clear notice -- in effect, a proposal that we
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just don't have a Federal case out of an undue hardship
determination for $4,000 -- that it does not violate
Rule 11 or 9011 to nake that proposal.

If there is sonme sort of |ack of candor or
if there's sone sort of weaseling, one m ght say
perhaps. And | think it's interesting that those
courts which have said that this is not sonething that
bankruptcy | awyers should do have not, so far as | was
able to find, invoked Rule 11 or Rule 9011

JUSTICE G NSBURG But did you -- the net
effect of this is if you have taken a debt that is
non- di schargeabl e and put it into the category that it
i s di schargeabl e unless the creditor objects.

MR. MEEHAN:  Yes.

JUSTICE G NSBURG The -- the code puts the
onus on the debtor to raise the hardship question.

Your reading is, even if the debtor is
silent, totally silent, says nothing about hardship,
unl ess the creditor objects, then the discharge wll be
proper; the plan can be confirnmed. So you are taking a
burden that Congress has put on the debtor and sw tching
it to the creditor.

MR. MEEHAN. Well, Justice G nsburg, | would

say that it doesn't shift the burden. It -- it does
shift the going forward, | suppose, in the sense of
36
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maki ng an obj ecti on.

But let's renmenber that this is sonething
t hat woul d obvi ously have been reversed on appeal had
t he --

JUSTI CE BREYER: But why would it not be a
sanctionable matter under Rule 11? |If -- the |awer
knows that he is supposed to make this special claimto
get this kind of discharge -- he knows an ordinary claim
won't do it. He submts a paper that asks for the

ordi nary discharge, but he has to sign it, and that

sign -- that signature, is a -- is a certification that to

t he best of his know edge, the clains and other | egal
contentions are warranted by existing | aw

So if he signs it knowing that that isn't
the way to do it -- indeed, there is not even an
argunment for doing it that way, for nodifying the |law --
then why isn't that a sanctionable natter under Rule 11?

MR. MEEHAN. | amnot here to say absolutely
it is not, Justice Breyer.

What |'msaying, | think, is that sone of
t he bankruptcy courts in some of the circuits have said,
at least without invoking Rule 11, that it -- that it is
i nproper. Ohers have not had that difficulty. I, as a
| awer who has litigated for 39 years and is very
conscious of Rule 11, have never thought that if --
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again, if it was sonething that was plain and not
obfuscated, that a proposal to sinply omt one el enent
of a claimviolated Rule 11.

JUSTI CE BREYER: | mean, the reason | ask that

MR. MEEHAN: | think it's debatable --

JUSTI CE BREYER  The reason | ask that is |
think the argunment on the other side is that it's so
clear in the law that this is not the way to go about it,
that you have to nake a separate piece of paper saying
you have special hardship; that that’s so clear what
Congress wanted, that 40 years |later you can cone back
and attack it, if they didn't doit. | nean, that's
basically, in ny mnd, their argunent.

But | think a sinpler way would be to say if
it's that clear, if it really is that clear, the bar
itself will enforce the rule by not know ngly deviating
fromthe way that Congress set it out, to which there is
no | egal objection. Now, is it really -- what do you
t hi nk of that?

MR. MEEHAN: | think that -- | think that,
again, in the context of what this case -- the issue of
this case, | think that's right.

| think -- and this Court said in Taylor v.
Freel and & Kronz that we are not going to adopt a rule
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respecting finality that is going to take on the onus
of policing the bar, and noted that rule in crimnal
bankruptcy fraud and the requirenent that a petition be
signed and filed on a verification. And | think that's
-- | think that's absolutely right. | think that --

JUSTICE SCALIA: If that’s the price of
your winning this case, it's clearly worth it now --
agreeing with Justice Breyer on that point.

MR. MEEHAN: You nean that the bar may have
further scrutiny?

JUSTI CE SCALIA:  Yes. | nmean, if indeed the
Court would not be willing to go along with -- with your
assertion that you can't undo it later, once it's been
done, unless it is clear that it should not be done and
t hat the bankruptcy judge shouldn't do it, and that a
| awer shouldn't propose it -- if that's the condition,
then you should accept it, right? Because you want to

win this case --

MR. MEEHAN: | would accept -- | would
accept --

JUSTI CE BREYER: | wasn’t maki ng any
condi ti ons.

MR. MEEHAN: | would --

(Laughter.)
MR. MEEHAN: | woul d accept that condition on
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direct reviewor on a Rule 60. O even --

JUSTI CE KENNEDY: | was going to ask whet her
or not in -- on the facts of this case, the client could
have waited until the final judgnent, not appeal, but
t hen conme in under Rule 607

MR. MEEHAN: | think that they could have.
Rule 60, as it --

JUSTI CE KENNEDY:  So then the client is not
required to -- the creditor is not required to appeal ?

MR. MEEHAN. Well, they take the risk,
Justice Kennedy, that they could fit wthin 60(a), (b),
or (c): surprise, inadvertence, m stake, excusable
negl ect, fraud, et cetera.

In this instance, | think they m ght have
had a hard tine, because at nobst stage --

JUSTI CE KENNEDY: Al right. So | don't
think they could have -- and of course, you don't think
it'"s void. It could conme in under 60(b) if it's void,
but you don't think it's void.

MR MEEHAN: Well, void, under those

circunstances, | think would throw us into the due
process issue and | don't think so. No, |I do not think
S0.

JUSTI CE KENNEDY: All right. So you have to
show m stake or surprise, and you doubt that there was a
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m st ake or surprise here.

MR. MEEHAN:  Yes.

JUSTI CE KENNEDY: Let nme just ask this and
maybe | have bankruptcy law wong. MW -- ny
understanding is that if creditors are not listed, they
are not discharged, correct? | think that's right in
nmost cases. If you don't list the creditor, the
creditor is not discharged.

MR MEEHAN. Um - -

JUSTICE KENNEDY: |I'm-- if you're having
problenms with this --

MR. MEEHAN: | hesitate because rule 13 --
excuse nme, section 1327 says the plan is binding upon
creditors whether or not they are listed. But generally
speaking that is correct.

JUSTI CE KENNEDY: |’ m just wonderi ng,
doesn't it happen all the tine that creditors are not
listed and then they cone in |ater and say the debt is
not di scharged? | nean, doesn't that happen all the tinme?

MR. MEEHAN: | think that does happen
frequently.

JUSTI CE KENNEDY: And is -- is the rationale
that that -- that that discharge would be void as to
them or that they are just not covered?

Suppose the bankruptcy judge makes a m st ake
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and lists a creditor by nane as bei ng di scharged, but

that creditor never received notice. Is it void?

MR MEEHAN: | think it is. | do think it
is. | nean, bottomline, about the only thing,
submt --

JUSTI CE KENNEDY: Well, is this -- is this

case all that different, then?

MR MEEHAN:. Well, in this case, the creditor
got fulsome notice, submtted to the jurisdiction of the
court, filed a proof of claim accepted --

JUSTI CE KENNEDY: He got notice of sonething
t hat was voi d.

MR. MEEHAN: No, | may be m sunder st andi ng
your question. He was --

JUSTI CE KENNEDY: | nean, that -- that --

t hat assunes that he got notice of sonething that was
| egal Iy i nproper.

MR. MEEHAN. But not void. To go -- to
proceed w thout the adversary proceeding, | submt is
not void, and what the Petitioners had to try to do is
to ask you to interpret the statute, whether it's 1328
or 523(a)(8), to nmake this sone sort of a -- there’s no
way you can touch it; if you didn't do the adversary, it
just didn't happen kind of a thing.

JUSTI CE SOTOVMAYOR:  Could | --
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JUSTICE GNSBURG But it's in a category
that’s | abel ed “non-di schargeable.” There were ot her
itens in that -- that category, so let's take it that --
the child support arrears --

MR. MEEHAN:  Yes.

JUSTI CE G NSBURG  The debtor says, look, 'l
pay half of what | owe, and the spouse says, | need
sonething for the children, I'Il take it. And then the
plan is confirnmed, with only half of the child support;
and then the caretaker spouse has a second thought and
says, 2 years later, | need that noney, |I'mgoing to go
after the debtor for the rest.

MR. MEEHAN. Justice G nsburg, the child
support or donestic support has a nunmber of additional
protections surrounding it. Nunber one, not only does
the petitioner for chapter 13 have to notify the
creditor of the donmestic support obligation, but under
section 1302, the trustee has to do so. And ny --

JUSTICE G NSBURG But let’s suppose -- this

is my hypothetical. 1It's right in there, and the -- the
creditor haven't gotten all the notices -- | want what |
can get right now So I'll nake this deal

MR. MEEHAN: There are additional notices
that would go into your hypothetical, and | think it
makes a difference in this --
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JUSTICE G NSBURG Wl l, there are supposed
to be additional notices here. There's supposed to be a
summons and conplaint and all that. And let's go down
the Iist of the others. How about taxes?

MR. MEEHAN: Well, | think that the
principle that we are -- that we are bringing to the
Court does have broad application. And | don't want to
-- I'd like to come back, if | get a second, to the
donmestic --

JUSTICE G NSBURG So you’'re saying any of
these things that are listed as non-di schargeabl e can
becone di schargeabl e unless the creditor --

MR. MEEHAN: |If the creditor --

JUSTICE G NSBURG  -- objects?

MR. MEEHAN. -- does not object and if the
court does not --

JUSTICE G NSBURG  So then, why do we have
this third category, then? Nothing is non-

di schar geabl e.

MR, MEEHAN. Well, may | submt, Justice
G nsburg, that the argunent proves too nmuch, and that is
to say that if one can wait and nake a voi dance ar gunent
under Rule 60(b) 6 years after the discharge and

12 years after the filing of the petition, and if that

coul d happen to anything, then what we have is that we may
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as well just worry about litigating Rule 60 notions
whenever they conme up

JUSTI CE SOTOVAYOR:  Counsel --

JUSTI CE SCALIA: | guess | don't understand
your position, because | thought you had said that this
shoul d not have been di scharged and now -- now you’ ve
answered to Justice G nsburg that so long as the -- as the

creditor appears they can all be discharged. Now, which

isit?

MR. MEEHAN. Well, Justice --

JUSTI CE SCALIA: Even if the creditor
appears, it shouldn't be discharged. | thought that

that's what you had said before. But now you are saying
that so long as a creditor appears, all of these are
di schar geabl e.

MR. MEEHAN: What | had tried --

JUSTI CE SCALIA: Wiichis it?

MR. MEEHAN: The position that | had tried to
explain -- and, again, | think it bal ances your point
with Justice Stevens's point about waiver -- is that:
Shoul d? Absolutely, unless there is an affirmative
wai ver. But let's renenber that when we tal k about
"should,” I think we’'re tal king about appellate issues.
We're tal king about error on appeal. W'’re talking
about what ought to happen. And the reason | say that,
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t he poi nt about the sanme effect occurring for taxes and
breaches of fiduciary duty et cetera, et cetera, proves
too nuch, is that if we are going to say that none of
those is finally put to rest, even though there was
noti ce, even though there was acceptance of benefits, as
occurred here, even though there was a subm ssion to the
jurisdiction of the bankruptcy court, as occurred here
-- even though there was, you know, just bypassing the
early, if | may say "early" Rule 60 renedies -- if we
are going to say that none of those --

JUSTI CE G NSBURG. But your answer to ne was
that if the creditor doesn't object, even to a
non-di schargeabl e debt -- if the creditor doesn't
object, it's discharged. That's what you answered, |
t hought .

MR. MEEHAN:  Yes.

JUSTICE G NSBURG And it doesn't matter
whether it's child support, taxes, or student | oans,
right? Anything in the category -- you' re saying the
creditor must object; otherwise it's covered by the
di schar ge.

MR. MEEHAN. Well, my position, | think,

first is, is that, as | think Justice Breyer said,

thisis a-- thisis a clear waiver, and | think the
Court could rule on that basis. But, nunber two, | think
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if this is a judgnent -- a final judgnment, proper
notice -- we do not have a due process concern, we do not
have a notice issue -- and the creditor has had plenty
of opportunity to -- to raise the error --

JUSTI CE KENNEDY: Well, I'mnot sure there
was proper notice. There was not a notice that there
woul d be a contested hearing. O that there would be an
adversary heari ng.

MR. MEEHAN: Justice Kennedy, | think --

JUSTICE KENNEDY: |'m-- |I’mnot sure that
there was a proper notice.

MR. MEEHAN: | think you nust look at it
this way: The notice that was given was for the
confirmation of a plan. That is the notice then that is
requi red under the bankruptcy rules, and it was noticed
in accordance with the bankruptcy rules.

Is it right to do it in a bankruptcy plan
confirmation? |If objected to, no, it's not. |If not
objected to, the plan says what the plan says, and the
notice that nmust be given is notice of the plan.

JUSTI CE KENNEDY: Well, of course that's the
problemin the case. Sonetinmes we deci de cases that
don't make a |l ot of difference and that once we decide
the rule everybody will know what the rule is. But in

this case, the Petitioners say that if we adopt the rule
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that the Ninth Grcuit adopted, it's going to be

extrenely burdensone and costly on -- on nunicipalities,
on -- on those who give student |oans, et cetera. And
that -- and that you are just creating a trenendous

burden on an al ready overburdened system

MR. MEEHAN. Well, the argunent that was
made by the Petitioner and its amci on that point, |
think, as -- as was pointed out in one of our am cus
briefs, overlooks the electronic notice, the
i nst ant aneous notice, the fact that under Federal
regul ati ons, which, by the way, do also require the
guarantee and |l enders to do these things and to exercise
due diligence before they can get repaid --

JUSTI CE BREYER: That's -- that’s what why
it’s a -- thisis actually -- the part that is a |l ack of
understanding or a conpl ete understanding on ny part, is
-- is how Rule 60(b) works, because -- because it does -
- the |l aw does have the three categories -- the three
categories that your friend described. And this third
category i s supposed to prevent a discharge even where
the creditor doesn't object, unless certain things are
filled out, and they weren't.

So the three are there, nmade an objecti on.
| f at any point the creditor had cone in and objected,
not to the discharge but, you know, just said, hey, it's
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the wong form you’ve got it wong. It's |ike an error
- they wn.

MR. MEEHAN: They w n.

JUSTI CE BREYER: But -- but they waited a
very long tine.

MR. MEEHAN: They did.

JUSTI CE BREYER: So now they have to cone in,
| guess, under 60(b), and it nust be either 60(b)(4) or
60(b) (6) --

MR. MEEHAN: And it was only --

JUSTICE BREYER -- and | take it there's a

time limt on that, and the tine limt is “a reasonabl e

tinme.” |Is that how we are supposed to do, that we have
to say they didn't file -- if fact they never filed
60 -- it's your side that filed the 60(b)(4), |

gather. So this is good and m xed up
MR. MEEHAN: They responded with a 60(b)(4).
JUSTI CE BREYER: It’s good and m xed up. So
what is -- howis it supposed to work?
MR. MEEHAN: Well, the crux of it is, is
that there are other subparts of Rule 60, of course,
as -- as we all know, that give broader potential relief,
but they have tine limts on them
And there is also the --
JUSTI CE BREYER:  Yes.
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MR. MEEHAN: -- provision in section 1330
that allows revocation for fraud, but also has a tine
limt upon it. But Rule 60(b)(4) does not have that
time limt onit, but Rule 60(b)(4), which is the
only basis upon which Petitioners sought relief in the
bankruptcy court -- and they made that very clear in the
district court -- the only basis would be if it is void,
and that neans one of two things: Nunber one is the due
process issue, which we haven't spent a whole | ot of
time taking about, but | submt is clearly not viable
because they had actual notice, and this Court has held,
and so have --

JUSTI CE G NSBURG But that's not -- their
position is that 528(a)(8) -- or 523(a)(8) nakes this --
it puts it outside the discharge order. The discharge
order does not cover this kind of debt. It doesn't
di scharge student -- student | oans absent a hardship
determ nation

So, what they are saying is the discharge
di scharged other things, but it could not discharge this
particul ar debt, so it's not discharged.

MR. MEEHAN. To be precise, if | may,

1328(a) says, "The discharge shall not" and then defines
the categories. And as Chief Justice Roberts said --

JUSTI CE SOTOVAYOR:  Counsel, may | interrupt
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for just one nonent, because | -- there is sonething

niggling at me that I do need an answer to before you sit

down --

JUSTICE GNSBURG And I'd like himto

answer the question that | asked himfirst.

JUSTI CE SOTOVAYOR: |'m sorry.

MR. MEEHAN: 1328 is the operative statute

for the discharge of a chapter 13, and it says “shal

di scharge” except for those categories that are |isted.

The argunent has been nmade that there is

sonme significance to the 523, which says "does not

di scharge.” But as -- as the Chief Justice observed,

that applies only to the subpart (b)’s in 1328, which is

di scharges even if the plan has not been fully perforned

by the debtor. And the -- and this is not that

ci rcunst ance.

So the "does not" | anguage is sinply not

applicable to our case, because it is not a 1328(b)

di scharge that we are involved with

guesti on,

And so, Justice G nsburg, | -- 1 think your

agai n, cones back to an argunent of |aw, of

procedure that would be dealt with on any appeal or

perhaps on the -- on the nore expansive subparts of Rule

60 if they had been properly brought. But | do not

see --

have always had a hard tine grappling with the
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argunment that sonehow the fact that a statutory
requi renment was not followed falls into the category of
acting so plainly beyond the court's jurisdiction that
its action was a mani fest abuse of discretion, and |
think that's what you would have to concl ude —-

JUSTI CE KENNEDY: On the practicality point,
you tal k about electronic notice. | suppose that
that -- that the creditors for student |oans could have
the automatic el ectronic thing where they say, we insist
on a hardship hearing. But that doesn't solve the
probl em because they’'d then have to go back and see
whet her or not there was a hardship hearing in the case.

So that -- that neans they have -- they
have -- they have to -- they have to inquire into every
case whether or not the proper hearing has been nade.

MR. MEEHAN. Wl |, Justice Kennedy, they
have to inquire, in any event, because the Federal
regul ations require themto, nunber one, determ ne that
there was a filing; and, nunber two, even before there is
an adversary proceeding, to nake its own assessnent, the
| ender or the guarantee -- the guarantor to make its own
assessnment whether it’s likely that there woul d be an
undue hardship in the given case, and there are other
ci rcunst ances which are set forth in the -- in an am cus
brief --
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JUSTI CE KENNEDY: Oh, you nean they can't ask

for a hearing unless there is a reasonable ground to

believe that there is no undue hardship -- can’'t even ask?

MR. MEEHAN. No, | don't nean to say that.
What | nmean to say is that -- is that | submt that the
hardship argunment is a little bit overbl own because they
have the obligations -- even though they say they don't
have even an obligation to open the envel ope, they
have an obligation to ook at the petition, to see what
the situation is, to see whether there’'s |likely an
undue hardshi p.

They don't have to forbear from maki ng an
objection to a plan unless they have a basis to
determ ne that there was undue hardship.

JUSTI CE SOTOMAYOR:  Counsel, if they had
conme to the court at the tinme the di scharge order was
about to be entered and said we object, there has been
no undue hardship found, would the court have been
obligated to alter the plan at that point? The
confirmed plan proposed a discharge, but at the tinme
that the discharge order was being entered, there’ s an
obj ecti on.

MR. MEEHAN: Justice --

JUSTI CE SOTOVAYOR: What woul d have
happened?

53

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official

MR, MEEHAN: Justice Sotomayor, | think that
the result would not change, because at that point we
have a long final plan, and we do have -- you know, the
issue that is real inportant that we don't spend a | ot
of time tal king about because it’s sort of ingrained in us
is finality. There are chapter 13 --

JUSTI CE SOTOVAYOR: So that's the question
Wiat's final? Is it the plan that’'s final or is it the
di scharge order that’s final?

MR. MEEHAN. It's the plan, | submt,
because the plan is what determ nes what’s going to
happen. The discharge is like giving the rel ease after
the plan has been fully --

JUSTI CE SOTOVAYOR: Wl |, but -- but here we
have a discharge order that on its face appeared to be
proper. It excepted out the student |oan fromthe
di schar ge.

MR. MEEHAN: The original --

JUSTI CE SOTOVAYOR: And your other -- the
ot her side has sort of given up on that as a --

MR. MEEHAN: They have.

JUSTI CE SOTOVAYOR: -- as a point, because
that, interestingly enough to ne, would have been the
stronger due process argunent, whether the Ninth Crcuit

and the district court could have anended that discharge
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order illegally to except sonething it didn't except,
that was -- shouldn't have been excepted to start wth.
But that argunent seens to have been put aside.

MR, MEEHAN: It definitely was put aside.
It was not raised.

JUSTI CE SOTOVAYOR: But -- so, it mght have
been the stronger due process argunent. But havi ng put
that aside, then your belief is that there is no point
in time between the confirmation in the plan and the
di scharge order in which a party can object for -- to an
error --

MR. MEEHAN: Well, of course --

JUSTI CE SOTOVAYOR: -- except as permtted by
60(b) and 13307

MR. MEEHAN. Well -- and as permtted by just
sinply appealing the order. They could have done that.
They coul d have appeal ed. They could have done 60 --

JUSTI CE SOTOVAYOR:  Which order could they
have -- they could not have appeal ed --

MR. MEEHAN: The confirmation -- the
confirmation -- the -- the order confirmng the plan.

JUSTI CE SOTOVAYOR: They coul d not have
appeal ed the di scharge order?

MR. MEEHAN: | can't answer that one. |

don't know that they could have appealed it.
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JUSTI CE SOTOVAYOR: Wel |, going back to
Justice Kennedy's point, | nmean, sone people are |listed
in discharge orders that were never discussed in the
pl an, or otherw se sone people are excluded that should
have been included. Those people can't appeal ?

MR, MEEHAN. Well, | amnot prepared to say
that they cannot. | certainly, if | were representing
them would try -- try it, but it's just sonething that
| have not seen, and in working up this case, | am not
famliar with it, but it may very well be an appeal abl e
order.

My point is sinply that, the bottomline, we
have sonething here that is very final; there are
literally billions of dollars of disbursenents nmade by
chapter 13 trustees in reliance on the these plans; and
it would be very, very upsetting to the bankruptcy
jurisdiction, exceedingly upsetting, to nake a very broad
exception to finality.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Ms. Wansl ee, you have 3 m nutes remaining.

REBUTTAL ARGUMENT OF MADELEI NE C. WANSLEE
ON BEHALF OF THE PETI TI ONER

M5. WANSLEE: Briefly, just on this |ast

poi nt, no upset whatsoever to bring this matter back

before the bankruptcy court. M. Espinosa is still free
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to cone back to bankruptcy court and argue that he has
got an undue hardshi p.

The distributions that are made through a
chapter 13 plan are a matter of statutory right, every
single adversary -- every single plan that had this
illegal plan | anguage coul d cone back and it woul d not
upset anyt hing, nothing would change, no distribution
what soever. | think that's an inportant point.

And to be clear, the chief judge's -- Chief
Justice's question, 523 by its terns brings in 1328(b),
which is a different kind of discharge.

CHI EF JUSTI CE ROBERTS: Ri ght.

M5. WANSLEE: But 1328(a)(2) specifically

then incorporates 523. It is applicable. It is in play.
CH EF JUSTICE ROBERTS: Well, | -- nmy -- I'm

not -- I'"'mnot sure it does. It refers back to 523(a)

to define the debt. | don't think it incorporates

all -- all of 523. It's sinply referring to the kind of

debt that should not be discharged.

M5. WANSLEE: Certainly, 1328(a)(2) provides
the laundry list of exceptions to discharge. And that's
the point, is that student |loans are within that 19
categories of debts that Congress said are excepted from
di schar ge.

In this case, there was really no basis to
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appeal the discharge order. It was proper. It was
appropriate. It excepted the student debt, and that’s
found at page 46 of the record, Your Honor.
In terns of what happened when the matter was
onits limted remand, it was a very limted renmand,
and this issue was already teed up with the Ninth Grcuit.
JUSTI CE SOTOVAYOR: Coul d you go back to the
fundanental part of ny question to your adversary? The
pl an order included a discharge of the student
interest -- of the interest on the student | oan.
M5. WANSLEE: It did not so specifically
state, Your Honor.
JUSTI CE SOTOVAYOR: It just proposed a
di scharge of a certain anount |esser than the principa
pl us interest.
M5. WANSLEE: It had a predicate of
di scharge of interest, no predicate of undue hardship.
JUSTI CE SOTOVMAYOR: Right. That's the plan
And then you have a discharge order. And the two are
not congruent. So what's the final judgnent?
M5. WANSLEE: The final judgment, Your
Honor, is the effect of 1328. Think of bankruptcy as --
JUSTI CE SOTOVAYOR: No, no. Is it the
confirmation order or is it the discharge order? Are they
different judgnents? Wat -- what controls? And what
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were you --

M5. WANSLEE: The controlling order here is
t he discharge order. And the reason why is because
bankruptcy is a continuum of events all |leading to the
di scharge. The discharge is the goal. That's what the
debtor wants. But only Congress can tell a debtor what
he gets to di scharge.

JUSTI CE KENNEDY:  Wel |, what does the notice
of -- the tine for a notice of appeal run fron?

M5. WANSLEE: Pardon ne?

JUSTI CE KENNEDY: \What does the time for the
noti ce of appeal run from-- the discharge order?

M5. WANSLEE: Well, for the plan itself,
fromthe plan entry. Now, once again, we never got a
copy of the plan entry.

JUSTI CE KENNEDY: Now -- now, just in the --
in the general run of the bankruptcy, how do you cal cul ate
when you have to file your appeal -- fromthe tine of
t he di scharge order?

M5. WANSLEE: Well, if we were going to
appeal from-- fromthe plan, it would be the plan or --
but there’s no reason to appeal fromthe plan, because
once again, 1328 excepts our debt specifically from
di scharge through the plan.

CH EF JUSTI CE ROBERTS: Thank you, counsel.
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The case is submtted.

M5. WANSLEE: Thank you, Your Honor.

(Wher eupon, at 12:06 p. m,

above-entitled matter was submtted.)
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