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Lyle J. Wirt, Esq.
Davenport, Evans, Humitz & Smith
National Reserve Building
513 South Main
Sioux Falls, South Dakota 57102-0993

Re: Section d(b)(l) of the Consmr Product
Safety Act, 15 U.S.C. § 2055(b)(l)

Dear Xr. Wirt:

By letter dated May 9, 1985, to Alan Schmn, Assistant General
Counsel , you asked for an advisory opinion as to whether section 6(b)(l)
of the Conszumer Product Safety Act (CPSA), 15 U.S.C. § 2055(b)(l),
applies to private parties in litigation. The basis for your request is
a lawsuit brought by your fim on behalf of Christine Holmes against,
inter alia, A. 0. Smith Cowration and White-Rodgers Division of
Zn-erson Electric Ccmpany, Inc. The defendants have resisted a motion
produce documents, inter alia, on the ground that the requested

to

documents are privileged and confidential because of the protections
against publ'CI~ disclosure contained  in 15 U.S.C. S 2055(b)(l).
S*cificaily,  you ask -whether,
regulations

under the applicable statutes and
, defendants A. 0. with and White-Rodgers my release

mterials ad docluments in. their files without the Consumer Product
Safety Cmnissicn's  permission.

Generally, under section 6(b)(l), the &mission my make a oublic
disclosure of consumer product information from which the public &.n
readily ascer*Jin the identity of a manufacturer or private labeler
only if it gives the manufacturer notice of its intent to disclose kd
the opportunity to submit cements regarding the information. Then,
taking into account the manufacturer's comments, the &mission must
take "reasonable steps" to assure that the infomation to be released is
accurate and that disclosure is fair in the circumstances and reasonably
related to effectuating the ,-
15 U.S.C. S 2055(b)(l).

purposes of the Consumer Product Safety kt,
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In determining whether section 6(b)(l) applies to private
litigants, it is axiomatic that "the starting point for interpreting a
statute is the language of the statute itself. Absent a clearly
expressed legislative intention to the contrary, that language must
ordinarily be regarded as conclusive." Consumer Product Safety
Carranission v. GTE Sylvania, Inc., 447 U.S. 102, 108 (1980).

Under the plain language of section 6(b)(l) of the CBA, it is
clear that the provisions of that section apply only to the Commission's
public disclosure of information. "The Commission shall take reasonable
steps . ..prior to its public disclosure...[of]  information," 15 U.S.C.
S 2055(b)(l) (WEis added). In addition, by its terms, section
6(b)(l) applies to "public disclosure of any information obtained under
this Act, or to be disclosed to the public in connection therewith...."
15 U.S.C. S 2055(b)(l). In the context of section 6(b)(l), only the
cansnission  can have "obtained" information "under [the CPSA]" and,
accordingly, only the cammission is in a position to disclose
information "to the public in connection therewith."
section 6(b)(l) does not impose,

In our view,
refer to, or envision restrictions on

disclosure of information by private persons from, or of, their awn
records, even if that information may also be found in the Conunission's
records.

Cur interpretation that section 6(b)(l) applies only to
Ctission disclosures is reinforced by the language of section 6(d)(2)
of the CPSA, 15 U.S.C. S 20155(d)(2). Section 6(d)(2) of the CPSA
provides that the provisions of section 6(b)(l) apply only to
"information to be disclosed by the Consumer Product Safety COrnmission,
any member of the mission, or any employee, agent, or representative
of the Ccakssion in an official capacity." Thus, section 6(d)(2)
limits the application of the section 6(b)(l) disclosure restrictions to
the mission, its employees, agents, and representatives.

In addition, the legislative history of section 6(b)(l) supports
the interpretation that section 6(b)(l) applies only to mission
disclosures of information. The legislative history provides, in
relevant part:

The Cukttee has written into section 6 of the bill detailed
requirements and limitations relating to the COrnmission's
authority to disclose information which it acquires in the
conduct of its responsibilities under th= Act.

* * *
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The Committee recognizes that the Consnission has a responsibility
to assure that the infomtion which it disseminates is truthful
and accurate.

H.R. Rep. No. 1192, 92d Gong., 2nd Sess. 31, 32 (1972) (emphasis added).

In 1981, Congress amended section 6(b) to provide additional
procedural safeguards concerning Canmission disclosures. This amentint
serves to highlight the fact that section 6(b)(l) applies only to
Commission disclosures of information. ConsuIller Product Safety
Amendments of 1981, Title IL24 of Pub. L. Xo. 97-35, 5s 1201-15, 95 Stat.
703-25.

In view of the plain language of the CPSA and its legislative
history, section 6(b)(l) would not apply to a disclosure by private
litigants such as A.O. Smith and rNhite-Rcdgers. Accordingly, those
firns T,+ould not need the permission of the Corkssion to release
documents in their possession.

You also inquired about the possibility of deposing a Corrunission
employee with respect to any documents you obtain from A.O. smith and
White-Rodgers. Any deposition of Cakssion employees should be in
conformance with section 6(b)(l) and Cdssion regulations anceming
evloyee testtiny, 16 C.&R. Part 1016 (1985). Thus, Commission
employees may be instructed during a deposition not to answer questions
which elicit information concerning matters where the mission has not
complied with section 6(b),, (See 48 Fed. Reg. 57431, (1983) copy
enclosed.)

Sincerely yours,

Daniel R. Levinscn
General Counsel

Enclosure
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June 28, 1985
. OFFICE OF THE

GENERAL COUNSEL
e

Robert MO sussman, Esq.
cavingtoa=d~U
1201 Pemsyhnia  henue, NJ.
P.O. Box 7566
b&M, D.C.. 20044

By letter dated Ame 20, 1985, you wrote to pie concerning  an
addsoryo@niondatedMay  23,198s thatmyofficeprovided  toMr.Lyle
3,Mrt. matadswIyt~~r~dedtothequestioaofwhether
under seckia  6(b)(l) of the Consumr Roduct Safety Act, 15 U.S.C;
5 2055(b)(l), a firm my release records and material's  'In its files
&houttile~sionoftbecoasuber
advisorp'opinim

Product Safety Camxission. The
answers  this que%ion  affixmatively  and expresses

vim that sect+%
the

- inf-tioL
6-(b)(l) applies cmly to &mission disclosures of.._ -- _ --

. Youstate inymrletter  tEktyouQnot&allmge  this interpreta-
tiouofsec&a6(b)oft%eBSA,  Rather,youexpresstheviewtbatthe
recip~toftheadPisorSlopinfanisusingcertainstatarrentsoutof
context. ~~ly,ycrur~t~tIclarifythattheMay23,1985
adhory opinim was not intended to address the issue of whether .

. sectim6(b) "aeates  apridlegeonbehalfofmnufactmers  fordoaz-
arents  that the ccumisS~~ has deteImined casmot be discla3ed to&e

. public."

Ibeahisoryopinionarpresses  theviewtbatsectim6(b)(l)  -
a&es"only w tixcambssion'~public  disclosure3.f  infonuatim
[andI.d&snot@aose,reter  to,oreuvisionrestrictfi7ns ondisc&& .
ofjnfonnatimbyprivateperscmsfran,orof,  tlseirownrecords,wen i -=
ffthatinfonaation~alsobefoMdinthecnmn'nsion'sr~&."
(eaphasisinoriginal)  Idkimttha,dd0notnclw,t&eapsiticrn I
onwhethersec~6(bhightbeheldbyacourt  toaeate aprivilege f
0nbebaU ofmapfacturezs-  for docunmts thattheCam&sionhas  deter- -.
minedannotbedischedtothepublic.  Thisisanissuetobedeter-. i

Ininedby-thecarats.  - -.
l
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Tnyourletteryoualso suggested thatwhen the huxcLssionis
request~toissueaaa~~~op~~a~essinganissue  thathas
~eninarigo~litigaltion,the~s~shouldconsultwithafl~
partiestoassrrrethaed~fssueisproperlycharacterizedandthatthe
Candssion's advLsoryopinionisnotusedfor  apurpose farwhichit is
mt intended. . .

TheOfficeoftheGerwalCounseltypicallyissuesadvisoq7
opinions concerning  its:kerpretatianof  the statutes achinisteredby -
tbeAhmission.  Totheextentthatapersoc~inlitigationseeksthe
vLewsoftt'reQfficeofetleGeneral~lor~~ss~with
respect to the intezpretatiun of specific provisions of statutes achin-
isteredbytbe  Cumdssiffi, Ibelieve it is utmecessary, if mt
inappmVrlate, to cxxwlt with-parties  to the litigation before issu&
the advimy-opinioa. Such consultation could needlessly embroil the
CuuuLssioninthedetailsofpri~telitigation.  Rather,Imusttreata
~tfaranactvfsoryop~franapaapinlltigation~the.same  -

anyotkrrequestforanadviso+$nion.

trust that this clarifies  my- position on this matter.-- - --.- - -- -_--- -- sinezy y&i;-
.
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