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Since, as you state, this product would be us
in his garage or basement, it would be considered a consum
which the Commission could reguiate under the Consumer Produ af
Act (copy enclosed). Please note that section 15(b) of the CPSA
requires manufacturers, distributors, and retailers of any consumer
product to immediately report to the Commission defects in products
that could create substantial hazards. Standards or regulations

Ao

issued under the CPSA in the future could impose additional ob]1gat1ons.
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Another act t this Commission aaministers, the Federal Hazardous
Qithetanrae Art [Aranuy ancrlaecaAd) At daa it add Al o
oulsianeTs ACL (\LOPYy €nCi05ed;, proviaes jurisaiction over toys and
othar articlec intended Tor use bv children Tha Lammicetmn Srtamwmmade
OLARY ariLivits ITnLtnuel 1o USe By caliaren. VAT LONAITSS10Nn 1nterprets
the FHSA to brovide jurisdiction over a tav or athew artircrle amr+nsally

MY, c PRy AR JEDPISUILL IUN UVET a L0y OF OuUlery articie aciually
used by both children and adults. Neither the FHSA nor its legislative
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history makes entirely c 1ear at what ages a person is or is not a child
for the purposes of toy regulation. .

Th° 1969 amendments to the FHSA which added the author1tv over
toys were the subject of hearings before a Senate subcommittee. Those
hearings show that "children" was intended to be a flexible term and that
“the type of danger presented and the ability of that individual using
the object to apprec1ate the danger and to avoid it" would affect inter-

pretation of the FHSA (April 16, 1969 Hear1ngs before the Consumer
Subcommittee of the Committee on Commerce, United States Senate, 9ist _
Cong., 1st Sess., p.34). :

»
N
o]

JA

¢
teras

v
4
Surwaratt
‘-

== - -

.~<L.!
"’
.J.

= 3R

a
p

[ frim

maayl

[ - ey

CrD
posib
Lyt
B2 b
l-’~<

;
|
{
|
i
!

=
=
-

Tt




—

camemmma

-2- "
|
Manufacturers must make the initial determination of whether or
not a toy is covered by the Federal Hazardous Substances Act. Use
patterns and marketing practices, rather than the mere intention of
the manufacturer, would be the proper factors to be considered on the
question of usage by children. Please note that when the Commission
makes its determination of whether or not a particular product is
covered, the manufacturer could already be in violation of the FHSA.

For this reason, we believe that any doubts should be resolved by a
finding that FHSA jurisdiction does_exist._

If your tennis ball ejector presents a mechanical, electrical, -
or thermal hazard, it is automatically classified as a "banned hazardous
substance" according to section 2(q)(1)(A) of the FHSA and therefore

cannot be introduced into interstate commerce without violating this:
Act.

In addition, you must decide whether toy regulations promulgated
by the Commission apply to your product and offer the further possibiiity
that the product is banned under the Hazarduus Substances Act. The
regulation covering propelled objects and launchers, to which you refer
in your letter, has not yet been proposed. If you monitor the Federal
Register or otherwise keep up with our activities, you will see this
regulation first as a proposal and then as a final rule before it is-to
take effect. Other toy regulations, none finalized as yet, concern sharp
edges, sharp points, and small parts. If you are not sure whether a. '
specific regulation, as finalized in the Federal Register, applies to
your tennis ball ejector, you could write to us requesting an advisory
opinion at that time. , .

We hope that this is responsive to your letter.

Sincerely,

/.7%)
( am4ml;{é%£’ Lol
éLﬂu Michael A. Brown

L/// General Counsel

Enclosures




October 12, 1974

Mr. Michael Brown

General Council

Consumer Product Safety Commission
1750 K Street

Washington, D.C. 20006

Dear Mr. Brown:

We are developing a product designed to eject tennis balls
from a machine and to be used in the consumer's garage or
basement. It is our understanding that there is legislation
pending for projectile regulations as well as several other
areas. Would you believe that this type product is intended
to be covered by these regulations? If so, how soon might
these regulations be adepted?

Very truly yoﬁrs,
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