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9 FAM 41.53   
TEMPORARY WORKERS AND TRAINEES 

(CT:VISA-978;   06-27-2008) 
(Office of Origin:  CA/VO/L/R) 

9 FAM 41.53  RELATED STATUTORY 
PROVISIONS 
(CT:VISA-978;   06-27-2008) 

See INA 101(a)(15)(H)(i)(B) and (C) (8 U.S.C. 1101(a)(15)(G)(i)(B)), INA 
101(a)(15)(H)(ii) and (iii) (8 U.S.C. 1101(a)(15)(H)(ii) and (iii)), INA 
101(a)(15)(O) and (P) (8 U.S.C. 1101(a)(15)(O) and (P)), INA 101(a)(41) 
(8 U.S.C. 1101(a)(41)), INA 212(j)(2) (8 U.S.C. 1182(j)(2)), INA 212(m) (8 
U.S.C. 1182(m)), INA 212(n)(1) (8 U.S.C. 1182(n)(1)), INA 212(r) (8 U.S.C. 
1182(r)), INA 214(b) (8 U.S.C. 1184(b)), [Amended by sec. 205(b)(1) of 
Public Law 101-649, November 29, 1990],.INA 214(c), (g), (h), and (i), INA 
218, Sec. 222 of Public Law 101-649, and Sec. 223 of Public Law 101-649, 
and Public Law 106-95. 

INA 101(A)(15)(H)(I)(b) and (c) 

(H)  an alien  

(i)  

(b)  subject to section 212(j)(2) of this title, who is coming 
temporarily to the United States to perform services (other 
than services described in subclause (a) during the period in 
which such subclause applies and other than services 
described in subclause (ii)(a) or in subparagraph (O) or (P)) 
in a specialty occupation described in section 214(i)(1) of this 
title or as a fashion model, who meets the requirements for 
the occupation specified in section 214(i)(2) of this title or, in 
the case of a fashion model, is of distinguished merit and 
ability, and with respect to whom the Secretary of Labor 
determines and certifies to the Attorney General that the 
intending employer has filed with the Secretary an application 
under section 212(n)(1) of this title, or (b1) who is entitled to 
enter the United States under and in pursuance of the 
provisions of an agreement listed in section 214(g)(8)(A) of 
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this title, who is engaged in a specialty occupation described 
in section 214(i)(3) of this title, and with respect to whom the 
Secretary of Labor determines and certifies to the Secretary 
of Homeland Security and the Secretary of State that the 
intending employer has filed with the Secretary of Labor an 
attestation under section 212(t)(1) of this title, or  

(c)  who is coming temporarily to the United States to perform 
services as a registered nurse, who meets the qualifications 
described in section 212(m)(1) of this title, and with respect 
to whom the Secretary of Labor determines and certifies to 
the Attorney General that an unexpired attestation is on file 
and in effect under section 212(m)(2) of this title for the 
facility (as defined in section 212(m)(6) of this title) for which 
the alien will perform the services;  

INA 101(A)(15)(H)(II) and (III) 

(H)  an alien  

(ii) 

(I)  having a residence in a foreign country which he has no 
intention of abandoning who is coming temporarily to the 
United States to perform agricultural labor or services, as 
defined by the Secretary of Labor in regulations and including 
agricultural labor defined in section 3121(g) of 3bbb/ the 
Internal Revenue Code of 1986, agriculture as defined in 
section 3(f) of the Fair Labor Standards Act of 1938 (29 
U.S.C. 203(f)), and the pressing of apples for cider on a farm, 
of a temporary or seasonal nature, or  

(II)  having a residence in a foreign country which he has no 
intention of abandoning who is coming temporarily to the 
United States to perform other temporary service or labor if 
unemployed persons capable of performing such service or 
labor cannot be found in this country, but this clause shall not 
apply to graduates of medical schools coming to the United 
States to perform services as members of the medical 
profession; or  

(iii)  having a residence in a foreign country which he has no intention of 
abandoning who is coming temporarily to the United States as a 
trainee, other than to receive graduate medical education or 
training, in a training program that is not designed primarily to 
provide productive employment; and the alien spouse and minor 
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children of any such alien specified in this paragraph if 
accompanying him or following to join him;  

INA 101(a)(15)(O) and (P) 

(O)  an alien who—  

(i)  has extraordinary ability in the sciences, arts, education, 
business, or athletics which has been demonstrated by 
sustained national or international acclaim or, with regard 
to motion picture and television productions a 
demonstrated record of extraordinary achievement, and 
whose achievements have been recognized in the field 
through extensive documentation, and seeks to enter the 
United States to continue work in the area of extraordinary 
ability; or  

(ii)  (I)  seeks to enter the United States temporarily and  
solely for the purpose of accompanying and assisting 
in the artistic or athletic performance by an alien 
who is admitted under clause (i) for a specific event 
or events,  

(II)  is an integral part of such actual performance,  

(III)  (aa)  has critical skills and experience with such  
alien which are not of a general nature and 
which cannot be performed by other 
individuals, or  

(bb)  in the case of a motion picture or television 
production, has skills and experience with such 
alien which are not of a general nature and 
which are critical either based on a pre-existing 
longstanding working relationship or, with 
respect to the specific production, because 
significant production (including pre- and post-
production work) will take place both inside 
and outside the United States and the 
continuing participation of the alien is essential 
to the successful completion of the production, 
and  

(IV)  has a foreign residence which the alien has no 
intention of abandoning; or  

(iii)  is the alien spouse or child of an alien described in clause 
(i) or (ii) and is accompanying, or following to join, the 
alien;  
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(P)  an alien having a foreign residence which the alien has no 
intention of abandoning who—  

(i)  (I)  is described in section 214(c)(4)(A) of this title  
(relating to athletes), or  

(II)  is described in section 214(c)(4)(B) of this title 
(relating to entertainment groups);  

(ii)  (I)  performs as an artist or entertainer, individually or  
as part of a group, or is an integral part of the 
performance of such a group, and  

(II)  seeks to enter the United States temporarily and 
solely for the purpose of performing as such an artist 
or entertainer or with such a group under a 
reciprocal exchange program which is between an 
organization or organizations in the United States 
and an organization or organizations in one or more 
foreign states and which provides for the temporary 
exchange of artists and entertainers, or groups of 
artists and entertainers;  

(iii)  (I)  performs as an artist or entertainer, individually or  
as part of a group, or is an integral part of the 
performance of such a group, and  

(II)  seeks to enter the United States temporarily and 
solely to perform, teach, or coach as such an artist 
or entertainer or with such a group under a 
commercial or noncommercial program that is 
culturally unique; or  

(iv)  is the spouse or child of an alien described in clause (i), 
(ii), or (iii) and is accompanying, or following to join, the 
alien;  

INA 101(A)(41) 

(41) The term “graduates of a medical school” means aliens who have 
graduated from a medical school or who have qualified to practice 
medicine in a foreign state, other than such aliens who are of national or 
international renown in the field of medicine.  

INA 212(j)(2) 

j. Limitation on immigration of foreign medical graduates 

 (2)  An alien who is a graduate of a medical school and who is coming to 
the United States to perform services as a member of the medical 
profession may not be admitted as a nonimmigrant under section 
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101(a)(15)(H)(i)(b) of this title unless—  

(A)  the alien is coming pursuant to an invitation from a public or 
nonprofit private educational or research institution or agency in 
the United States to teach or conduct research, or both, at or for 
such institution or agency, or  

(B)  (i)  the alien has passed the Federation licensing examination  
(administered by the Federation of State Medical Boards of 
the United States) or an equivalent examination as 
determined by the Secretary of Health and Human 
Services, and  

(ii)  (I)  has competency in oral and written English or  

(II)  is a graduate of a school of medicine which is 
accredited by a body or bodies approved for the 
purpose by the Secretary of Education (regardless of 
whether such school of medicine is in the United 
States).  

INA 212(m) 

m. Requirements for admission of nonimmigrant nurses  

 (1) The qualifications referred to in section 101(a)(15)(H)(i)(c) of this 
title, with respect to an alien who is coming to the United States 
to perform nursing services for a facility, are that the alien—  

(A)  has obtained a full and unrestricted license to practice 
professional nursing in the country where the alien obtained 
nursing education or has received nursing education in the 
United States;  

(B)  has passed an appropriate examination (recognized in 
regulations promulgated in consultation with the Secretary of 
Health and Human Services) or has a full and unrestricted 
license under State law to practice professional nursing in the 
State of intended employment; and  

(C)  is fully qualified and eligible under the laws (including such 
temporary or interim licensing requirements which authorize the 
nurse to be employed) governing the place of intended 
employment to engage in the practice of professional nursing as 
a registered nurse immediately upon admission to the United 
States and is authorized under such laws to be employed by the 
facility.  

 (2)(A)  The attestation referred to in section 101(a)(15)(H)(i)(c) of this 
title, with respect to a facility for which an alien will perform 
services, is an attestation as to the following:  
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(i)  The facility meets all the requirements of paragraph (6).  

(ii)  The employment of the alien will not adversely affect the 
wages and working conditions of registered nurses 
similarly employed.  

(iii)  The alien employed by the facility will be paid the wage 
rate for registered nurses similarly employed by the 
facility.  

(iv)  The facility has taken and is taking timely and significant 
steps designed to recruit and retain sufficient registered 
nurses who are United States citizens or immigrants who 
are authorized to perform nursing services, in order to 
remove as quickly as reasonably possible the dependence 
of the facility on nonimmigrant registered nurses.  

(v)  There is not a strike or lockout in the course of a labor 
dispute, the facility did not lay off and will not lay off a 
registered nurse employed by the facility within the period 
beginning 90 days before and ending 90 days after the 
date of filing of any visa petition, and the employment of 
such an alien is not intended or designed to influence an 
election for a bargaining representative for registered 
nurses of the facility.  

(vi)  At the time of the filing of the petition for registered nurses 
under section 101(a)(15)(H)(i)(c) of this title, notice of the 
filing has been provided by the facility to the bargaining 
representative of the registered nurses at the facility or, 
where there is no such bargaining representative, notice of 
the filing has been provided to the registered nurses 
employed at the facility through posting in conspicuous 
locations.  

(vii)  The facility will not, at any time, employ a number of 
aliens issued visas or otherwise provided nonimmigrant 
status under section 101(a)(15)(H)(i)(c) of this title that 
exceeds 33 percent of the total number of registered 
nurses employed by the facility.  

(viii)  The facility will not, with respect to any alien issued a visa 
or otherwise provided nonimmigrant status under section 
101(a)(15)(H)(i)(c) of this title—  

(I)  authorize the alien to perform nursing services at 
any worksite other than a worksite controlled by the 
facility; or  
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(II)  transfer the place of employment of the alien from 
one worksite to another.  

Nothing in clause (iv) shall be construed as requiring 
a facility to have taken significant steps described in 
such clause before November 12, 1999. A copy of 
the attestation shall be provided, within 30 days of 
the date of filing, to registered nurses employed at 
the facility on the date of filing.  

(B)  For purposes of subparagraph (A)(iv), each of the following shall 
be considered a significant step reasonably designed to recruit 
and retain registered nurses:  

(i)  Operating a training program for registered nurses at the 
facility or financing (or providing participation in) a training 
program for registered nurses elsewhere.  

(ii)  Providing career development programs and other 
methods of facilitating health care workers to become 
registered nurses.  

(iii)  Paying registered nurses wages at a rate higher than 
currently being paid to registered nurses similarly 
employed in the geographic area.  

(iv)  Providing reasonable opportunities for meaningful salary 
advancement by registered nurses.  

The steps described in this subparagraph shall not be 
considered to be an exclusive list of the significant steps 
that may be taken to meet the conditions of subparagraph 
(A)(iv). Nothing in this subparagraph shall require a facility 
to take more than one step if the facility can demonstrate 
that taking a second step is not reasonable.  

(C)  Subject to subparagraph (E), an attestation under subparagraph 
(A)—  

(i)  shall expire on the date that is the later of—  

(I)  the end of the one-year period beginning on the date 
of its filing with the Secretary of Labor; or  

(II)  the end of the period of admission under section 
101(a)(15)(H)(i)(c) of this title of the last alien with 
respect to whose admission it was applied (in 
accordance with clause (ii)); and  

(ii)  shall apply to petitions filed during the one-year period 
beginning on the date of its filing with the Secretary of 
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Labor if the facility states in each such petition that it 
continues to comply with the conditions in the attestation.  

(D)  A facility may meet the requirements under this paragraph with 
respect to more than one registered nurse in a single petition.  

(E)  (i)  The Secretary of Labor shall compile and make available  

for public examination in a timely manner in Washington, 
D.C., a list identifying facilities which have filed petitions 
for nonimmigrants under section 101(a)(15)(H)(i)(c) of 
this title and, for each such facility, a copy of the facility’s 
attestation under subparagraph (A) (and accompanying 
documentation) and each such petition filed by the facility.  

(ii)  The Secretary of Labor shall establish a process, including 
reasonable time limits, for the receipt, investigation, and 
disposition of complaints respecting a facility’s failure to 
meet conditions attested to or a facility’s 
misrepresentation of a material fact in an attestation. 
Complaints may be filed by any aggrieved person or 
organization (including bargaining representatives, 
associations deemed appropriate by the Secretary, and 
other aggrieved parties as determined under regulations of 
the Secretary). The Secretary shall conduct an 
investigation under this clause if there is reasonable cause 
to believe that a facility fails to meet conditions attested 
to. Subject to the time limits established under this clause, 
this subparagraph shall apply regardless of whether an 
attestation is expired or unexpired at the time a complaint 
is filed.  

(iii)  Under such process, the Secretary shall provide, within 
180 days after the date such a complaint is filed, for a 
determination as to whether or not a basis exists to make 
a finding described in clause (iv). If the Secretary 
determines that such a basis exists, the Secretary shall 
provide for notice of such determination to the interested 
parties and an opportunity for a hearing on the complaint 
within 60 days of the date of the determination.  

(iv)  If the Secretary of Labor finds, after notice and opportunity 
for a hearing, that a facility (for which an attestation is 
made) has failed to meet a condition attested to or that 
there was a misrepresentation of material fact in the 
attestation, the Secretary shall notify the Attorney General 
of such finding and may, in addition, impose such other 
administrative remedies (including civil monetary penalties 
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in an amount not to exceed $1,000 per nurse per violation, 
with the total penalty not to exceed $10,000 per violation) 
as the Secretary determines to be appropriate. Upon 
receipt of such notice, the Attorney General shall not 
approve petitions filed with respect to a facility during a 
period of at least one year for nurses to be employed by 
the facility.  

(v)  In addition to the sanctions provided for under clause (iv), 
if the Secretary of Labor finds, after notice and an 
opportunity for a hearing, that a facility has violated the 
condition attested to under subparagraph (A)(iii) (relating 
to payment of registered nurses at the prevailing wage 
rate), the Secretary shall order the facility to provide for 
payment of such amounts of back pay as may be required 
to comply with such condition.  

(F)  (i)  The Secretary of Labor shall impose on a facility filing an  
attestation under subparagraph (A) a filing fee, in an 
amount prescribed by the Secretary based on the costs of 
carrying out the Secretary’s duties under this subsection, 
but not exceeding $250.  

(ii)  Fees collected under this subparagraph shall be deposited 
in a fund established for this purpose in the Treasury of 
the United States.  

(iii)  The collected fees in the fund shall be available to the 
Secretary of Labor, to the extent and in such amounts as 
may be provided in appropriations Acts, to cover the costs 
described in clause (i), in addition to any other funds that 
are available to the Secretary to cover such costs.  

 (3) The period of admission of an alien under section 
101(a)(15)(H)(i)(c) of this title shall be 3 years.  

 (4)  The total number of nonimmigrant visas issued pursuant to 
petitions granted under section 101(a)(15)(H)(i)(c) of this title in 
each fiscal year shall not exceed 500. The number of such visas 
issued for employment in each State in each fiscal year shall not 
exceed the following:  

(A)  For States with populations of less than 9,000,000, based upon 
the 1990 decennial census of population, 25 visas.  

(B)  For States with populations of 9,000,000 or more, based upon 
the 1990 decennial census of population, 50 visas.  

(C)  If the total number of visas available under this paragraph for a 
fiscal year quarter exceeds the number of qualified 
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nonimmigrants who may be issued such visas during those 
quarters, the visas made available under this paragraph shall be 
issued without regard to the numerical limitation under 
subparagraph (A) or (B) of this paragraph during the last fiscal 
year quarter.  

 (5) A facility that has filed a petition under section 101(a)(15)(H)(i)(c) 
of this title to employ a nonimmigrant to perform nursing services 
for the facility—  

(A)  shall provide the nonimmigrant a wage rate and working 
conditions commensurate with those of nurses similarly 
employed by the facility;  

(B)  shall require the nonimmigrant to work hours commensurate 
with those of nurses similarly employed by the facility; and  

(C)  shall not interfere with the right of the nonimmigrant to join or 
organize a union.  

 (6) For purposes of this subsection and section 101(a)(15)(H)(i)(c) of 
this title, the term “facility” means a subsection (d) hospital (as 
defined in section 1886(d)(1)(B) of the Social Security Act (42 
U.S.C. 1395ww(d)(1)(B))) that meets the following requirements:  

(A)  As of March 31, 1997, the hospital was located in a health 
professional shortage area (as defined in section 254e of title 
42).  

(B)  Based on its settled cost report filed under title XVIII of the 
Social Security Act [42 U.S.C. 1395 et seq.] for its cost reporting 
period beginning during fiscal year 1994—  

(i)  the hospital has not less than 190 licensed acute care 
beds;  

(ii)  the number of the hospital’s inpatient days for such period 
which were made up of patients who (for such days) were 
entitled to benefits under part A of such title [42 U.S.C. 
1395c et seq.] is not less than 35 percent of the total 
number of such hospital’s acute care inpatient days for 
such period; and  

(iii)  the number of the hospital’s inpatient days for such period 
which were made up of patients who (for such days) were 
eligible for medical assistance under a State plan approved 
under title XIX of the Social Security Act [42 U.S.C. 1396 
et seq.], is not less than 28 percent of the total number of 
such hospital’s acute care inpatient days for such period.  
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 (7) For purposes of paragraph (2)(A)(v), the term “lay off”, with 
respect to a worker—  

(A)  means to cause the worker’s loss of employment, other than 
through a discharge for inadequate performance, violation of 
workplace rules, cause, voluntary departure, voluntary 
retirement, or the expiration of a grant or contract; but  

(B)  does not include any situation in which the worker is offered, as 
an alternative to such loss of employment, a similar employment 
opportunity with the same employer at equivalent or higher 
compensation and benefits than the position from which the 
employee was discharged, regardless of whether or not the 
employee accepts the offer.  

Nothing in this paragraph is intended to limit an employee’s or 
an employer’s rights under a collective bargaining agreement or 
other employment contract.  

INA 212(n)(1) 

n. Labor condition application  

 (1) No alien may be admitted or provided status as an H–1B 
nonimmigrant in an occupational classification unless the 
employer has filed with the Secretary of Labor an application 
stating the following:  

(A)  The employer—  

(i)  is offering and will offer during the period of authorized 
employment to aliens admitted or provided status as an 
H–1B nonimmigrant wages that are at least—  

(I)  the actual wage level paid by the employer to all 
other individuals with similar experience and 
qualifications for the specific employment in 
question, or  

(II)  the prevailing wage level for the occupational 
classification in the area of employment, whichever 
is greater, based on the best information available as 
of the time of filing the application, and  

(ii)  will provide working conditions for such a nonimmigrant 
that will not adversely affect the working conditions of 
workers similarly employed.  

(B)  There is not a strike or lockout in the course of a labor dispute in 
the occupational classification at the place of employment.  

(C)  The employer, at the time of filing the application—  
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(i)  has provided notice of the filing under this paragraph to 
the bargaining representative (if any) of the employer’s 
employees in the occupational classification and area for 
which aliens are sought, or  

(ii)  if there is no such bargaining representative, has provided 
notice of filing in the occupational classification through 
such methods as physical posting in conspicuous locations 
at the place of employment or electronic notification to 
employees in the occupational classification for which H–1B 
nonimmigrants are sought.  

(D)  The application shall contain a specification of the number of 
workers sought, the occupational classification in which the 
workers will be employed, and wage rate and conditions under 
which they will be employed.  

(E)  (i)  In the case of an application described in clause (ii), the  
employer did not displace and will not displace a United 
States worker (as defined in paragraph (4)) employed by 
the employer within the period beginning 90 days before 
and ending 90 days after the date of filing of any visa 
petition supported by the application.  

(ii)  An application described in this clause is an application 
filed on or after the date final regulations are first 
promulgated to carry out this subparagraph, and before by 
an H–1B-dependent employer (as defined in paragraph 
(3)) or by an employer that has been found, on or after 
October 21, 1998, under paragraph (2)(C) or (5) to have 
committed a willful failure or misrepresentation during the 
5-year period preceding the filing of the application. An 
application is not described in this clause if the only H–1B 
nonimmigrants sought in the application are exempt H–1B 
nonimmigrants.  

(F)  In the case of an application described in subparagraph (E)(ii), 
the employer will not place the nonimmigrant with another 
employer (regardless of whether or not such other employer is 
an H–1B-dependent employer) where—  

(i)  the nonimmigrant performs duties in whole or in part at 
one or more worksites owned, operated, or controlled by 
such other employer; and  

(ii)  there are indicia of an employment relationship between 
the nonimmigrant and such other employer; unless the 
employer has inquired of the other employer as to 
whether, and has no knowledge that, within the period 
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beginning 90 days before and ending 90 days after the 
date of the placement of the nonimmigrant with the other 
employer, the other employer has displaced or intends to 
displace a United States worker employed by the other 
employer.  

(G)  (i)  In the case of an application described in subparagraph  
(E)(ii), subject to clause (ii), the employer, prior to filing 
the application—  

(I)  has taken good faith steps to recruit, in the United 
States using procedures that meet industry-wide 
standards and offering compensation that is at least 
as great as that required to be offered to H–1B 
nonimmigrants under subparagraph (A), United 
States workers for the job for which the 
nonimmigrant or nonimmigrants is or are sought; 
and  

(II)  has offered the job to any United States worker who 
applies and is equally or better qualified for the job 
for which the nonimmigrant or nonimmigrants is or 
are sought.  

(ii)  The conditions described in clause (i) shall not apply to an 
application filed with respect to the employment of an H–
1B nonimmigrant who is described in subparagraph (A), 
(B), or (C) of section 203(b)(1) of this title.  

The employer shall make available for public examination, 
within one working day after the date on which an 
application under this paragraph is filed, at the employer’s 
principal place of business or worksite, a copy of each such 
application (and such accompanying documents as are 
necessary). The Secretary shall compile, on a current 
basis, a list (by employer and by occupational 
classification) of the applications filed under this 
subsection. Such list shall include the wage rate, number 
of aliens sought, period of intended employment, and date 
of need. The Secretary shall make such list available for 
public examination in Washington, D.C. The Secretary of 
Labor shall review such an application only for 
completeness and obvious inaccuracies. Unless the 
Secretary finds that the application is incomplete or 
obviously inaccurate, the Secretary shall provide the 
certification described in section 101(a)(15)(H)(i)(b) of this 
title within 7 days of the date of the filing of the 
application. The application form shall include a clear 
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statement explaining the liability under subparagraph (F) 
of a placing employer if the other employer described in 
such subparagraph displaces a United States worker as 
described in such subparagraph. Nothing in subparagraph 
(G) shall be construed to prohibit an employer from using 
legitimate selection criteria relevant to the job that are 
normal or customary to the type of job involved, so long as 
such criteria are not applied in a discriminatory manner.  

INA 212(R) 

r. Exception for certain alien nurses  

Subsection (a)(5)(C) of this section shall not apply to an alien who seeks 
to enter the United States for the purpose of performing labor as a nurse 
who presents to the consular officer (or in the case of an adjustment of 
status, the Attorney General) a certified statement from the Commission 
on Graduates of Foreign Nursing Schools (or an equivalent independent 
credentialing organization approved for the certification of nurses under 
subsection (a)(5)(C) of this section by the Attorney General in 
consultation with the Secretary of Health and Human Services) that—  

(1) the alien has a valid and unrestricted license as a nurse in a State 
where the alien intends to be employed and such State verifies 
that the foreign licenses of alien nurses are authentic and 
unencumbered;  

(2)  the alien has passed the National Council Licensure Examination 
(NCLEX);  

(3) the alien is a graduate of a nursing program—  

(A)  in which the language of instruction was English;  

(B)  located in a country—  

(i)  designated by such commission not later than 30 days 
after November 12, 1999, based on such commission’s 
assessment that the quality of nursing education in that 
country, and the English language proficiency of those who 
complete such programs in that country, justify the 
country’s designation; or  

(ii)  designated on the basis of such an assessment by 
unanimous agreement of such commission and any 
equivalent credentialing organizations which have been 
approved under subsection (a)(5)(C) of this section for the 
certification of nurses under this subsection; and  

(C)  (i)  which was in operation on or before November 12, 1999;  
or  
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(ii)  has been approved by unanimous agreement of such 
commission and any equivalent credentialing organizations 
which have been approved under subsection (a)(5)(C) of 
this section for the certification of nurses under this 
subsection.  

INA 214(b) 

b. Every alien (other than a nonimmigrant described in subparagraph (L) or 
(V) of section 101(a)(15), and other than a nonimmigrant described in 
any provision of section 101(a)(15)(H)(i) except subclause (b1) of such 
section) shall be presumed to be an immigrant until he establishes to the 
satisfaction of the consular officer, at the time of application for a visa, 
and the immigration officers, at the time of application for admission, 
that he is entitled to a nonimmigrant status under section 101(a)(15) . 
An alien who is an officer or employee of any foreign government or of 
any international organization entitled to enjoy privileges, exemptions, 
and immunities under the International Organizations Immunities Act [22 
U.S.C. 288, note], or an alien who is the attendant, servant, employee, 
or member of the immediate family of any such alien shall not be entitled 
to apply for or receive an immigrant visa, or to enter the United States 
as an immigrant unless he executes a written waiver in the same form 
and substance as is prescribed by section 247(b). 

9 FAM 41.53  RELATED REGULATORY 
PROVISIONS 
(CT:VISA-978;   06-27-2008) 

See 22 CFR 41.53 

§ 41.53  Temporary workers and trainees. 

(a) Requirements for H classification. An alien shall be classifiable under INA 
101(a)(15)(H) if: 

(1)  The consular officer is satisfied that the alien qualifies under that 
section; and either 

(2)  With respect to the principal alien, the consular officer has received 
official evidence of the approval by DHS, or by the Department of 
Labor in the case of temporary agricultural workers, of a petition to 
accord such classification or of the extension by DHS of the period 
of authorized entry in such classification; or 
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(3)  The consular officer is satisfied the alien is the spouse or child of an 
alien so classified and is accompanying or following to join the 
principal alien. 

(b)  Petition approval. The approval of a petition by the Department of 
Homeland Security or by the Department of Labor does not establish that 
the alien is eligible to receive a nonimmigrant visa. 

(c)  Validity of visa. The period of validity of a visa issued on the basis of 
paragraph (a) to this section must not exceed the period indicated in the 
petition, notification, or confirmation required in paragraph (a)(2) of this 
section. 

(d)  Alien not entitled to H classification. The consular officer must suspend 
action on this alien's application and submit a report to the approving 
DHS office if the consular officer knows or has reason to believe that an 
alien applying for a visa under INA 101(a)(15)(H) is not entitled to the 
classification as approved. 

(e)  “Trainee” defined. The term Trainee, as used in INA 101(a)(15)(H)(iii), 
means a nonimmigrant alien who seeks to enter the United States 
temporarily at the invitation of an individual, organization, firm, or other 
trainer for the purpose of receiving instruction in any field of endeavor 
(other than graduate medical education or training), including agriculture, 
commerce, communication, finance, government, transportation, and the 
professions. 

(f)  Former exchange visitor. Former exchange visitors who are subject to 
the 2-year residence requirement of INA 212(e) are ineligible to apply for 
visas under INA 101(a)(15)(H) until they have fulfilled the residence 
requirement or obtained a waiver of the requirement. 

[57 FR 31449, July 16, 1992; as amended at 61 FR 1833, Jan. 24, 1996; 65 
FR 52306, Aug. 29, 2000] 


