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UPSHER-SMITH'S MOTION FOR LEAVE TO FILE UPSHER-SMITH’S
REPLY MEMORANDUM IN SUPPORT OF ITS MOTION IN LIMINE

TO BAR COMPLAINT COUNSEL’S PROPOSED USE OF TRANSCRIPT EXCERPTS

Pursnant to Rule 3.22(c) of the Comnmission's Rules of Practice, Upsher-Smith hereby
moves: for Leave to File a Reply Memorandum In Support of Its Motion In Limine to Bar
Complaint Counse?’s Proposed Use of Transcript Excerpts. In its Réspnnsa, Cnmplaint Counset
raised new matters conceming vu.rioﬁs FTC rules and practices, laws of eﬁdenm and iasucs
conceming Complaint Counsel’s proposed use of trapscript evidence. Corplaint Counsel atso
fatled to address Upsher-Smith’s arguments concerning the .rights of the parties by misstating

and confusing certain Upsher-Smith arguments. Upsher-Smith would like to respond to these



1ssnes faised by Complaint Counsel,

Should this motion be granted, attached is 2 memorandum in Reply 10 Complaint

Consel’s Response for your consideration,

Dated: Jamary 16, 2002

Respectfully submitted,

Chnistopher M. Cuman

Gustay P. Chiarello

601 Thirteenth Street, N.W.
Washington, D.C. 20005-3807
Telephone: {202) 626-3600
Fausimile: {202) 639-9335

Attorneys for Upsher-Smith Laboratories, Inc.
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UPSHER-SMITH’S REPLY MEMORANDUM IN SUPPORT OF ITS
MOTION IN LIMINE TO BAR COMFPLAINT COUNSEL’S '

PROTFOSED USE OF TRANSCRIPT EXCERPTS

Compiaint Counsel envisions a irial in which unreliable hearsay evidence is freely

adinitted. Bt such a proceeding is inconsistent with the Cominission’s Rules of Practice, the
Fedéral Rules of Evidence and basic notions of Due Process. Such a procecding is also
" inconsistent with Your Honor’s stated desire that the trial in this matter “look just like the une.
down the street in Federal District Coant.™ December 20, 2001 Heaning Tr. At 7!

L COMPLAINT COUNSEL CANNOT USE TRANSCRIPTS FROM EX PARTE
INVESTIGATIVE HEARINGS

Most startling is Complaint Counsel’s intention to present, as affirmative evidence,
exeerpts from transcripts of Part 1T investigative hearings. The majority of these transcripts are:

of testimony by nor-Upsher-Smith witnesses, so Upsher-Smith had no right to be present, let

' We are authorized to represent that Schering-Plough jnins-in the arguments presented

herein as those arguments apply to it directly or by analogy.



alone z right to object, cross-examine or refresh recollections. . There is simply no basis for
atdmitting the ex parfe investigative-hearing testimeny of Sch&ing AHP and ;.::tht:r witnesses
2pamet Upshe.f- Smith.
The right to cross-examine is the tuuchston;a of reliability under Anglo-Saxon
jurisprudence. See, e.g, I Wigmore on Evidence § % at 608 (Tillers rev, 1983) (“the final
establishment of the right of cross-examination by counsel, at the beginnings of the 17008, gave
to oyr law of evidence the ﬁisﬁnmim of possessing the most efficacious expedient ever inven_ted
for the extraction of thé truth . . ") 1 McCarmick on Evidence § 19 at 87 {Strong Ed. 1999)
{"For two centuries, common law judges and lawyers have regarded the oppertunity of cross-
examination as an essential safepuard of the accurzcy and completeness of testimony. . _ . - The
premise: that the opportunity of cross-examination is an essential safeguard has been principal
justiﬁcaﬁnn'fnr the general exclusion of hearsay statements ™). See also Iﬁgﬁqrz on Evidence §
1367 (Chadbourn ed. 1974) (“no safeéuard for testing the value of human statements is-_ .
comparable to that furnished by cross-examination”).  The Commissipn.’s Rules of Practice,
which govern these Part I1I pmr:_,e.:edings, acknowledpe this fact. Ruje 3.33;[3}(]}, modeled on
Rute 32(a) of the Federal Rules of Civil Procedure, expmaly-pmvides that a dﬂpusij:iun Tiay n:ut
be used egainit a party that wes not given the right to attend and cross-examine at that
deposition. Ex parie investig.aﬁv&hearings are thus clearly unusable.
' Cﬂmplai_nt Counsel ssems fc suggnét that the presence of ar:'y. counsel at an ex parte
Part 1 investigative hearing cures all ills. Opp. at 4. This suggestion is unsound, as Schering,
Upsher-Smith and AHP are each separete companies with their own rghts ﬁd imterests. Rule
3.33(p)(1], like Federal Rude 32{&}; acknowledges this reality by bmﬁng the adﬁﬁssinn of even

depositions against any specific party that was not given the right to participate, The presence of



courmsel for other respondents s jrrelevant.  Vikewdse, Rule 3.41{c) states: “Bvery pa.rt}r.shall
have the right of due notice, cross-examination, presentation of evidence, objection, motion,
arpurment, and all ather rig_]:lts Essentiﬂ to a fair hearing ™ Thus, mﬁtr'ary to Complaint Counsel’s
suggestion, the presence of counsed for a Schering, AHF ;m‘ KOS wilness ut an ex prte
investigative hearing does ot secure Upsher-Smith’s rights.

Excerpts from ex perle investigative hearings of Upsher-Smith withesses are also
inadmissible. Dunng the Part 11 investigation, Complaint Counsel does not dispute that cou:_]s-:l
foi' these withesses had sharply limited rights under Rule -E.Q{h}.' Counsel had no right to make
evidentiary objections, refresh recollections, cross-examine or otherwise clarify the record.
Cormmisston staff admonished the witnesses’ counsel of their limited rights at the outset of each
hearing.

Given Rule 2.9(0) and Commission Staff’s routine pre-hearing admonition during tha_
investigative hearings, Complaint Counsel is forecloszed from asseﬁing that a wrtness’s coumsel
- had a “right” to make evidentiary objection or cioss-examing. Nnﬁtthaiess, Cosmplaint Counset
greenls that a witness's counsel al an invesﬁgétive_ hearing had'_th-e “opporiunity” to make
objections and to conduct cross-examination. Qpp. At 4. This assertion can only be called
disingenuous, because in fact counsel made objections, in defiance of Rule 2.9(b), on only rare
~ occastons and questinﬁed witnesses even more rarely and then only wpon Commission staff’s
W!_:ﬁmsical gramt of lzave. Complaint Counsel, in shert, cannet deny t]ﬁt even witnesses” counsel
were deprived of basic depnsitiuq rights at the investigative hearings.

Cmﬁplaint Counsel do not dispute that during the investigation U;’]sher—';imiﬂ_] Withesses
| (like Sl;hariﬁg and AHP witnesses) were dented the opportunity to re;vi_cw, correct and Sign their

investig-ativp: transcripts. Nor does Compiaint Counsel dispﬁtﬁ that the denial of these rights



violated Rule 2. %a) Complaint Counsel asscrts that the tranécripts a:e. “;.rerbatim transcripts”
that are “reliable on {their] face,” but this ipse dixif assumes away the critical issue. In fact, 2
transcript cannot be assumed reliable when the fundamental safeguards associated with
deposition practice (right to objecd, right to cross-examine, nght to review transcript, right to
corTect transcript, night to s1gn transenipt) are jettisoned.

Complaint Counsgl [fat out ignere the authorities that bar 2]l use of Part IT investigative-
hearing transcripts. See Upsher-Smith Mem. At 5-7. They never cite, let alone distingnish, /n re
Resort Car Resrgl, in which the Administrative Law Judge rejected Complaint Counsel’s attempt
to mittoduce such transcripts. Ner do Complaint Counsel cite or distingueish the Supreme Cowrt’s
pronouncement in Hapmah v, Larch that the constitutionality of the Commission’s investigative
progedores (o7 due process ]Jingés.upon the provision of “ali the traditional judiciat safeguards at
2 subsequent sdjudicative proceeding ™ 363 ULS. at 446, Finél]y, Cormplaint Counsej do not cite
v} distinguish In re Steven Rizzi, a multi-respondesnt proceedmg in which the Administrative Law |
Judge teld that respondent’s investigative-hearing transcript could net be admitted into evidence |
8. AN admission against that respondent, because deing se would pfejudica other respondcnrs,

‘While ignoring these cn-point authorities, Complaint Ccounsel misplace reliance upon
generalities about “liberal” evidence siandards. Complaint Counsel’s black quotes from Centeny
institute and an administrative law treatise are not relevant. They do not suppert the admisston
into evidence of ex parte transcripts lacking standard safeguards of reliability. Likewise, none of
the three cases Complaint Counse! cite in their footnote 5 even addresses the admission of
investigative-hearing transcripts.

| Complaint Counsel also point to fule 3.43(c), but that rule does not help them in the

least. Ruple 3.43(c) does not even relate to admissibility of evidence; it merely authorizes



Complaint Counsel, “when necessary,” to “offer[]” into evidence at adjudicative procecdings
docmments and information obtained in investigations. This nile ﬁnes not purpert to trump the
nules sperifically dealing with the admissibility of evin_ig:nce. Caﬁﬂy Rule 3.43(c) cannot be
read (o amhorize the admission of wweliable evidence, in the face of Rule 3.43(6), or of
transeripts from hearings at which a party did not participate, in the face of Ruie 3.33(g)(1).
Complaimt Conmsel alse asserts — without citing any reperted o1 even umreported
decisions —— that in certatn prior cases deposition and invastigatiw..re—hea.ring transcripts were
admitted into evidence Response at 8, n. 13. Even if Complaint Counsel’s assertion is correct
as to investipative-heanng transcripts, it 'p_:mves nothing. There may be many valid reasons why
investigative-hearing transcripis may be admitted under certamm circumstances. A respondent
may not object to the use of its own witness’s investigative-hearing transcript, perhaps in
| exchange for an agreemient that the witness need not appear at & deposition.  This is particulaly

likely in a single-respondent case. Notably, every one of the cases cited by Complaimt Counsel

: Complaint Counsel cites no decision E}f judges of courts to support its posmion that

depositions and investigational hearing trapscripts may be used in liew of live testmony from-
avaitable witnesses. Instead, it asserts that such use was permitted by the Administrative Law
~ Tudge at eight prior proceedings. For this proposition, complaint counsel does not cite to any
decision in-which the court ruled on the admissibility of such transcripts. Instead, it cites merely
the docket numbers assigned to the proceedings thf:mse]ves

Complaint Counsel’s references to prior proceedings und theirr docket mumbers do not
canstitute precedent. They are not dercisions of a court, an administrative agency, or a judge
thereof And the citations do not provide this Court or respondents the ability te ascertain what
happene:i in the proceedings cited. They are nothing more than citations to a docket rumber. It
is therefore impossible to tell whether the transciipts were indeed used; if so, what type of
transcripts they ware; whether the respondent(s) in any of the proceedings Objmtcd 10 the use of
such transcripts; whether there was more than one respondent; or whether the witness whose
testimony was read was svaitable. Without these facts, this Court and respondents have no way
of determining whether they provide any suppoﬂ far Cl::mpla.mt Counsgel’s unorthodox method of
pIesenting its case.



had aasfngfr.t rzspéndent at trial — even the Adventist Health case (where the parti.r:s had merged)
“and the FISY cf;ss (where the second respondent had Setﬂﬁd out}), Thus, the cited caseé did not
invoive the issue of use of ﬁvesﬁgaﬁu&heaﬂng transcripts in multi-respondent proceedings.

Complaint Counsel also asserts that the respondent in Yowys "R” Us made arguments
similar to those advanced here by Upsher-Smith and that C.hief' Judge Timony “guickiy disposed
of” the arguments. Response at 10. The transcript tells a differemr story. The only objection
raised by respondent’s counsel was that the transcripts had never been signed. Tr. at 36.
R.eipundent’s counsel did not object to the-use of the ﬁvesﬁgaﬁve-heariﬁg transeripts on the
groumds that there was no right to attend Dr-cmssﬂa;n_iﬁe;' and this the excerpt from Toys “R”
Us does aot address the peint at all. He said cnly tha}- “[t]hcsr; are precomplaint dﬁpf_)sitions far
the most part, but 1 think we can get beyond that problem, and T — I.t].u'nk we can probably wark
something out onthat ™ Tr. at 37. 1t is not apparent from the transcript tha:t.Chicf Yudge Timony
made any mling on the issue one way or the other.

Complaint Counsel’s remaining points on _investigativ'c-h::m‘ing transcripts are harc:ily
worthy of rebuttal. Rule 801{d)(2)(E) of the Federal Rules of Ev;dénr:e athorizes the admission
of & co-conspirator’s statements only when made “in f;xrthm‘ance of the conspiracy.” This rule
catnot suppart the admission of Part 11 investigative-hearing t;sﬁmun}r, {In any event, AHP a:.ni
Kﬂé witnesses are not alleged to ha_vé mnspii'ed with Up.shef.-S mith.) Furthermore, whether any
expert witnesses relied wpon any iﬁvestigaﬁve:—htaring transcripts is ¥relevant to whether the
transcripts sﬁuulu:t be admitted into. evidence, sinée experts are permitted to rely upan otherwase
in admissible evidence (e.p., hearsay). | | |

Finally, contrary to Complaint Counsel’s argﬁrnc;rL Upsliar—Snﬁth ﬁfnuld indeed be

pi‘l_zjnd'fcﬁd by the admission of investigative-hearing transcripts. Upsher-Sorith has reviewed



those transeripts and identified numerous instances where an objection was warrﬁnted, mistakes
were miade in either transcription UT.{ESﬁ.ﬂlDI]}f, and cmss—exa_minzti[:m wﬁ vwarranied. 1t is oo
answer for Compiaint Counsel to say that Upshar—ﬂmiti:_ha& had the oppertunity to depose the
witnesses. Upsher-Smith has taken that opportunity in most instapces, but it is clear from
Complaint Counsel’s designations of inveﬂigutiw—hmﬁng .Lr.ansuripts that Complaint Counsel
infends to introduce unreliable i:--::r{inns of transcripts in their case in chief. Had Upsher-Smith’s
connrsel been present at the investigative hearings and if Upsh&-Smith’s n;;uunsei bad full rghts
st those hearings, the resulting transcripts would not have been unretiable. |

IL COMPLAINT COUNSEL CANNOT USE TRANSCRIPTS FRDM DEPOSITIONS
UNLESS IT CALLS AVAILABLE WITNESSES LIVE

Under Rule 3.33(e)(1), the deposition of a non-party witness may 1ot be used at toal
unless the .Adnﬁnistraﬁve Law Judge finds that the witness is unavailable or that “exncptiunal
circumstances” exist. Here Complaint Counsel persist in arguing that mey may use non-party
de;)i}aitiuns without showing un,a:#ﬂi[abi]hy or “exceptional birmmstnnccs." Cnmplﬂi’nf Comsel
should be required 1o abide by Rule 3.33(g)(1).. | |

As to party depositions, Complaint Counsel simply ignore the substantial authorty, from
Federal ‘ease law and Commission precedent, requiring a pa.ﬂy to ';a]] the adverse party live as a
prerequisite to using the adverse par@’s depnsitiqn. This authority expréssesﬁ clear preference
for live testimony, particularly ;;a.'hm credii:rility i8 .ij.nppnant — a5 it surely is he:re__

Complaint Counsel ruise the queéﬂon of judicial emnmﬁy, but that consideration plainly
favors requinng Complaint Counsel to call the party witnﬂss»:s. live. 1t di::_és not maks sense for
Complaint Ceumsel to read transcrpt excerpts in their case in chief, and then have the same

witnésses called later in the trial.



Complaint Counsel zlso asserts that afl employees qualify .as “managing agents,” and
therefore party witnesses, under Rule 3.33(g){1)ii). This is clearly wrong. The rulc could have
used the term “emplnyee,’; bot it does not. A “managing agent” is one who exerﬁis'e:s. judgment
n corpurate matters, not under close supervision of a supenior. See, €L Fextron, Inc., 1990
FTC lexis 483, * 2 (1990). A pai-fime employee wiﬂﬁut management authority, such as
Upsher-Emith's Denise D;:l!an, cannot be I:Dnsiderad_a managing agem._

iIl. - COMPLAINT COUNSEL SHOULD EE REQUIRED TO GIVE PRIOR N OTICE
OF ANY EXCERFPTS THAT THEY MAY READ

Rule 3.33{g)(1)(1v) states: “If only part of a deposition s offered in evidence by a part},r:,
amy other party may introduce .31'13: other part which :nu'ght in f'air.ness 1o be.considrz:rcd with the
part intrgduced ¥ This rule-of-completeness provision permits Re:_s.ponﬂcms o cuuntﬁrdcsign&tc
depuosition excerplﬁ- to put into context any designations read by Compla.iﬁt Cuunﬁai_, Withot
prior notice of what Complaint Counsel 1ral..ri:li be reading, Réspnndﬂnts’ counsel will be foreed to
disrupt the trial and idemtify its ml&of-complﬂténcs_s cuummdesigﬁaﬁnns on the spot. This
distuption can and shoold be avoided. Complaint Cou_l_:xsé:] should give prior notice — three days

is. sufficrent — of its excerpts to be read.



Respondents agree that their counterdesignations must be limited to rule-cf-completeness
issnes. Respondents wil! not be putting in any of their affirmative case at that time or in that
manner.

Dared: Iamary 16, 2062 Respectfully submitted,

J. Mag
Christopher M. Curran

601 Thirteenth Street, N'W.
Washington, D.C. 200035-3807
Tefephone: {202} 626-3600
-Facsimile: (202) 6390355

Attorneys jor Upsher-Senith Lab arm‘arfe&, Inc.



Certificale of Service

1 hereby certify that this 16™ day of Fanuary 2002, 1 caused an original, one paper copy
and an electronic copy of Upsher-Smith’s Motion for Leave to File 2 Reply Memorandum In
Support of Its Motion In Limine to Bar Cﬂmplaiﬁt Counsel’s Proposed Use of Transcript
Excemts to be filed with the Secretary of the Commission, and that two paper copies were served
by kantd upor:

Honorable D). Michael Chappeil
Administrative Law Judge
Federal Trade Commission
Room 104 .

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

ardl one paper cogly was hand delivered upon;

David R. Pender

Asgistant Director of Heath Care Products Division
Federal Trade Commission, 3115

601 Permsylvania Ave, N.W.

Washington, T0.C. 20580

Karen Bokat _

Federal Trade Commission, 3113
601 Pernsylvania Ave, N'W.
Washington, D.C. 20580

Yanra S Shores
Howrey Simon Amcld & White LLP

1299 Pennsylvania Ave., N.W.

Washington, D.CC. 20004
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