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COMPLAINT COUNSEL’S MOTION TO STRIKE
THE AFFIRMATIVE DEFENSE OF STATE ACTION

By this motionv Complaint Counsel respectfully move the Commission for an order
striking the First Defense of Respondent Eguitable”Resources, Inc. and the First Affirmative
Defense of Respondents Dominion Resources, Inc., Consolidated Naturél Gas Company, and
The Peoples Natural Gas Company. In these affirmative defenses, Respondents assert that the
Commission’s enforcement action challengiﬂg the acquisition of The Peoples Natural Gas
Compény by Equitable Resources, Inc. as avviolatio‘n of Seqtion 7 of the Clayton Act, 15 U.S.C. §
18, and Section 5 of the Federal Trade Commission Act, 15 U.S.C. § 45, is precluded by the state

action doctrine.



The grounds for this motion, as more fully set foi'th in the attéched brief in support of this
motion, is that the Commonwealth of Pennsylvania has nbt clearly a.rticulatéd a policy to permit
Respondents to effectuate an anticompetitive acquisition and will not activeiy supervise the pdst-
merger aﬁticompetitive conduct of Equitable Resources, Inc. |

Complaint Counsel respectfully request oral argumeﬂt on this motibn._

A proposed order is attached.
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COMMISSIONERS: Deborah Platt Majoras, Chairman
Pamela Jones Harbour
Jon Leibowitz
William E. Kovacic
J. Thomas Rosch

In the Matter of

EQUITABLE RESOURCES, INC,,

DOMINION RESOURCES, INC,, Docket No. 9322

CONSOLIDATED NATURAL GAS COMPANY, PUBLIC
and

THE PEOPLES NATURAL GAS COMPANY,

Respondents.

BRIEF OF COMPLAINT COUNSEL
IN SUPPORT OF ITS MOTION TO STRIKE
THE AFFIRMATIVE DEFENSE OF STATE ACTION
Respondent Equitable Resources, Inc. (“Equitable”) plans to acquire The Peoples Natural
Gas Company from Dominion Resources, Inc. (collectively, “Dominion”). On March 15, 2007,
the Federal Trade Commission filed an administrative complaint alleging that the acquisition of
Dominion violates Section 5 of the Federal Trade Commission (“FTC”) Act, 15 U.S.C. § 45
(2000), and Section 7 of the Clayton Act, 15 U.S.C. § 18 (2000), by eliminating competition

between the only natural gas distribution companies serving certain nonresidential customers in



western Pennsylvania.! Respondents answered on April 9, 2007, asserting, inter alia, that federal
antitrust review of their proposed merger is barred by the state action doctrine. Complaint
Counsel now move that the Commission strike Respondents’ affirmative defense of state action
as insufficient as a matter of law. There is no plausible set of facts under which the doctrine
would be applicable in this matter.

The state action doctrine provides a narrow defense to federal antitrust review for private
parties: (1) carrying out a clearly articulated and affirmatively expressed state policy that
displaces competition with regulation; and (2) whose activity in carrying out that policy is
actively supervised by the state itself. California Retail Liquor Dealers Ass’'n v. Midcal
Aluminum, Inc., 445 U.S. 97 (1980) (setting forth the two-pronged analysis for private parties
claiming state action protection). The doctrine is designed to accommodate conflicting policies
of the state and federal governments. It suspends federal antitrust enforcement in deference to
state sovereignty in cases where the state has clearly acted to displace competition to pursue other
regulatory goals.

Here, however, it is apparent on the face of the statutes that govern natural gas utility
mergers in Pennsylvania that there is no such conflict between jurisdictions. State and federal
laws equally value competition in utility service, and equally condemn anticompetitive mergers
between utility companies. The federal government fosters competition in the Clayton Act and

the FTC Act, and the Commonwealth of Pennsylvania fosters competition in the Natural Gas

! If allowed, the proposed merger would end competition between Equitable and
Dominion, leaving nonresidential customers in many overlap areas subject to monopoly service.
This class of customers includes some of the largest institutions in the Pittsburgh area, including
hospitals, schools, churches, and apartment buildings. A price rise to these customers is likely in
turn to force an increase in the prices they charge to their own customers.
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Choice and Competition Act of 1999, 66 Pa. C.S.A. §§ 2201-2212 (2007). This Pennsylvania
law codifies the longstanding policy of the Commonwealth to safeguard competition where it
exists betweeﬁ natural gas distributors such as Equitable and Dominion — a policy that Dominion
has acknowledged in the past.? Far from displacing competition, the Act requires the
Pennsylvania Public Utility Commission (“PUC”) to examine the competitive effects of a
proposed merger between natural gas distributors and explicitly prohibits the approval of any
merger found to be anticompetitive. 66 Pa. C.S.A. § 2210. Moreover, the statute clearly
indicates that the Pennsylvania legislature, in providing for the review of natural gas mergers, did
not intend to “restrict the right of any party to pursue any other remedy available to it.” 66 Pa.
C.S.A. §2210(c).

In the absence of divergent policies, and in the absence of any clear intent by the
Commonwealth to displace federal merger review, there is no basis for upholding the state action
defense. State and federal agencies can properly review the transaction in accordance with their
own particular standards and procedures.

Not surprisingly, both Pennsylvania governmental offices that have reviewed the
proposed transaction — the Attorney General’s Office and the PUC — concluded that state review
is not exclusive with regard to the federal antitrust laws and that the state action defense does not

apply.® After analyzing the Natural Gas Choice and Competition Act, the Chief Counsel to the

z See Order Denying Petition of the Office of Trial Staff for the Commencement of
an Investigation of Competitive Practices Between Natural Gas Distribution Companies at 8
(Oct. 6, 2005) (Pa. P.U.C. No. P-000052160) (citing Answer of The Peoples Natural Gas

Company).

3 Letter from James A. Donahue, III, Chief Deputy Attorney General, Antitrust
(continued...)



PUC concluded that the PUC’s review process is not exclusive and does not pre-empt FTC
review.* The Antitrust Section of the Commonwealth Attorney General’s Office agrees with this
construction of the Natural Gas Choice and Competition Act. In a letter addressing the
Equitable/Dominion acquisition, the Antitrust Section concluded that the Act:
is not the type of displacement of competition with regulation which would
warrant the application of the state action doctrine. Actually, it is the opposite —
the displacement of regulation with competition. Federal courts have denied the
application of the state action doctrine where the relevant state policy is designed
to foster competition. County of Stanislaus v. Pacific Gas & Electric Co., 1994
WL 706711, 22 (E.D. Cal. 1994); Anheuser-Busch, Inc. v. Goodman, 745 F. Supp.
1048, 1052 (M.D. Pa. 1990). The goal of the Natural Gas Choice and
Competition Act is to promote competition. 66 Pa.C.S.A. § 2204(g); § 2203(2).°
In sum, the Commission should strike Respondents’ state action defense because

Pennsylvania has neither clearly articulated, nor affirmatively expressed, a policy authorizing

anticompetitive mergers between natural gas distribution companies (under Midcal prong one).

3 (...continued)
Section, Commonwealth of Pennsylvania, to Bohdan R. Pankiw, Chief Counsel, Pennsylvania
Public Utility Commission (Nov. 14, 2006) (hereinafter referred to as “Donahue Letter”); Letter
from Bohdan R. Pankiw, Chief Counsel, Pennsylvania Public Utility Commission, to Barbara
Adams, General Counsel, Commonwealth of Pennsylvania (Oct. 13, 2006) (hereinafter referred

to as “Pankiw Letter”).

4 The Chief Counsel, Bohdan R. Pankiw, pointed specifically to § 2210(c) of the
Act, which preserves the rights to pursue “other remedies.” 66 Pa.C.S.A. § 2210(c). He
concluded that “[t]his language tends to undercut the view that the Commission’s review of the
Dominion acquisition would be exclusive.” Pankiw Letter at 2. The PUC formally took a
position similar to their Chief Counsel — that its review of a merger did not preclude a subsequent
private (or governmental) antitrust action or create a state action defense — in its amicus brief
filed in City of Pittsburgh v. West Penn Power Co. Amicus Brief Pennsylvania Public Utility
Commission Relating to Defendants’ Motions to Dismiss Complaint, City of Pittsburgh v. West
Penn Power Co., Civ. No. 97-1772 (W.D. Pa. Nov. 18, 1997). The court ultimately found that
plaintiff lacked standing, and did not address the state action issue. City of Pittsburgh v. West
Penn Power Co., 993 F. Supp. 332 (W.D. Pa. 1997), aff’'d, 147 F.3d 256 (3rd Cir. 1998).

3 Donahue Letter at 2.



But if the Commission concludes that such a policy has been clearly articulated and affirmatively
expressed, it should find that Pennsylvania does not adequately supervise anticompetitive
mergers between natural gas distribution companies (under Midcal prong two).

L THE PARKER STATE ACTION DOCTRINE SHIELDS ANTICOMPETITIVE
CONDUCT FROM FEDERAL ANTITRUST SCRUTINY ONLY WHEN THE
CONDUCT IS IN FURTHERANCE OF A CLEARLY ARTICULATED STATE
POLICY TO DISPLACE COMPETITION AND WHEN THE CONDUCT IS
ACTIVELY SUPERVISED BY THE STATE
Pennsylvania’s statutory scheme governing natural gas utility mergers does not meet the

rigorous legal standards for state action immunity as articulated by the U.S. Supreme Court, and

thus the state action defense must be denied as a matter of law.
A. The Standard of Review
The Commission may strike from any pleading any “insufficient defense.” Cf. Fed. R.

Civ. P. 12(f). A motion to strike can be a useful means of removing “unnecessary clutter” from a

case, which may serve to expedite the proceedings. See Heller Fin., Inc. v. Midwhey Powder

Co., Inc., 883 F.2d 1286, 1294 (7th Cir. 1989). The Commission should strike an affirmative

defense if the Respondents could not prove any set of facts in support of the defense that would

defeat the complaint. See Williams v. Jader Fuel Co., Inc., 944 F.2d 1388, 1400 (7th Cir. 1991);

Reis Robotics USA, Inc. v. Concept Industries, Inc., 462 F. Supp. 2d 897, 905 (N.D. I1l. 2006).°

6 The leading antitrust treatise advises that state action issues can often be disposed
of on the pleadings. Phillip E. Areeda & Herbert Hovenkamp, I Antitrust Law § 222b at 388 (2d
ed. 2000):

Briefly, state authorization is generally interpreted by an objective test that looks
at the language of the authorizing statute; if other evidence is needed, it can be
gleaned from legislative histories or state judicial decisions. Active supervision,

when it is required, is usually examined by looking at the supervisory structure
(continued...)



For purposes of this motion, the Commission should assume that the merger of Equitable
and Dominion will result in reduced competition and higher prices for natural gas distribution
services. See Electrical Inspectors, Inc. v. New York Board of Fire Underwriters, 145 F. Supp.
2d 271,276 (E.D.N.Y. 2001). Further, in construing the state action doctrine, the Commission
should heed to the principle — affirmed by the Supreme Court — that implied exemptions from the
antitrust laws are disfavored, and that the Parker doctrine must be construed narrowly. Federal
Trade Comm n v. Ticor Title Ins., 504 U.S. 621, 636 (1992).

B. The Parker State Action Doctrine

The Supreme Court first articulated the state action doctrine in Parker v. Brown, 317 U.S.
341 (1943).” This case upheld California’s Agricultural Prorate Act against a Sherman Act
challenge, upon finding that the legislation clearly intended to restrict competition among
agricultural commodities growers. The Court concluded that the Sherman Act did not bar a state,
acting through its legislature, from undertaking actions that yield anticompetitive results. The
Court based its holding on the recognition that, under a dual system of government, the state is
“sovereign, save only as Congress may constitutionally subtract from [its] authority.” Id. at 351.

The Court could discern in the language and legislative history of the Sherman Act no intent to

6 (...continued)
created in the relevant statutes or state administrative or judicial decisions,
although occasionally inquiry will have to be made into the details of agency

oversight.

i “The state-action doctrine is sometimes referred to as ‘Parker-immunity.” But as
the Fifth Circuit has cautioned, states are not ‘immune’ from antitrust laws, but rather are
exempted from them.” Capital City Cab Service, Inc. v. Susquehanna Area Regional Airport
Authority, 470 F. Supp. 2d 462, 467 n.5 (M.D. Pa. 2006) (citing Surgical Care Ctr. of Hammond,
L.C. v. Hospital Serv. Dist. No. 1, 171 F.3d 231, 234 (5th Cir. 1999) (en banc)).

6



restrain the activities of “a state or its officers or agents™ in those particular circumstances in
which the subject activities were “directed by [the state] legislature.” Id. at 350-51.

The state action doctrine limits the reach of the antitrust laws, and thus safeguards the
traditional role of the states in regulating local commerce in the interest of the safety, health, and
well-being of local communities. See Parker, 317 U.S. at 362. The Parker decision did not
determine whether or to what extent the defense would apply to the activities of private parties
acting pursuant to state law, but did issue the following warning: “[A] state does not give
immunity to those who violate the Sherman Act by autherizing them to violate it, or by declaring
that their action is lawful.” Id. at 351. In other words, state sovereignty notwithstanding, there
are limits upon the state’s authority to empower private parties to act in a manner that would
otherwise contravene the federal antitrust laws.

In Midcal, a unanimous Supreme Court established a two-prong test to determine when
anticompetitive conduct engaged in by private parties is entitled to state action immunity. First,
the challenged restraint must be undertaken pursuant to a “clearly articulated and affirmatively
expressed” state policy to displace competition in favor of regulation. Midcal, 445 U.S. at 105.

Second, the anticompetitive conduct must be actively supervised by the state. Id.; accord Ticor,

8 The Supreme Court has determined that a state legislature or state supreme court
acting in its legislative capacity is “the sovereign itself,” whose conduct is exempt from liability
under the Sherman Act without need for further inquiry. Hoover v. Ronwin, 466 U.S. 558, 567-
68 (1984). In contrast, subordinate political subdivisions, including state regulatory boards, “are
not beyond the reach of the antitrust laws by virtue of their status because they are not themselves
sovereign.” Town of Hallie v. City of Eau Claire, 471 U.S. 34, 38 (1985) (a municipality is not
the sovereign); see Southern Motor Carriers Rate Conference v. United States, 471 U.S. 48, 62-
63 (1985) (state Public Service Commission “acting alone” could not shield anticompetitive
conduct from antitrust scrutiny); Goldfarb v. Virginia State Bar, 421 U.S. 773, 791-92 (1975)
(state bar association, a state agency for certain purposes, was not entitled to state action

exemption).



504 U.S. at 633 (1992); South Carolina State Board of Dentistry, FTC No. 9311, slip op. at 15
(July 30, 2004). These two requirements established in Midcal are examined in greater detail
below.

C. The “Clear Articulation” Requirement

In applying the clear articulation standard, courts must be careful to distinguish between a
legislative intent to displace competition, and a legislative intent to supplement competition.
Only the former can be the basis for the state action defense. “The fact of the matter is that
States regulate their economies in-many ways not inconsistent with the antitrust laws,” Ticor, 504
U.S. at 635-36, and without intending thereby to provide an antitrust immunity. Id. at 636-37.
Proper application of the clear articulation requirement “ensures that antitrust law will not be set
aside unless the state does in fact intend to displace competition.” TEC Cogeneration Inc. v.
Florida Power & Light Co., 76 F.3d 1560, 1568 n. 22 (11th Cir. 1996).°

When reviewing state utility regulation, courts often discern a legislative policy to
regulate monopoly power where it exists, and at the same time to safeguard competition where,
as here, multiple firms operate or are capable of operating. For example, in Cantor v. Detroit
Edison Co., 428 U.S. 579 (1976), the state action defense was asserted by an electric utility that

distributed free light bulbs to customers. The utility was pervasively regulated by the Michigan

? See also Columbia Steel Casting Co. v. Portland General Electric Co., 111 F.3d
1427, 1436 (9th Cir. 1996) (“The state-action doctrine cloaks anticompetitive conduct with
antitrust immunity only if the state’s intent to displace competition with regulation is ‘clearly
articulated and affirmatively expressed as state policy.””) (quoting Midcal, 445 U.S. at 105);
Phillip E. Areeda & Herbert Hovenkamp, I Antitrust Law § 221d at 363 (2d ed. 2000) (“Even
strong regard for state policy would require antitrust immunity only if that were the state’s wish —
that is, if the state intended in some sense to displace the antitrust laws from a certain area of

activity.”) (emphasis in original).



Public Service Commission, and the agency authorized the utility to recover the costs of the light
bulbs as part of the company’s electricity rates. Cantor, 428 U.S. at 581. The Parker defense
was nevertheless rejected, because the State had not affirmatively articulated a policy to displace
competition with regard to the distribution of light bulbs. Id. at 598.

Although the legislature need not follow any particular formula in expressing its intent to
displace competition, it must be clear that the state contemplates such an outcome. See Town of
Hallie, 471 U.S. at 43. Tt follows that general or neutral legislative authorizing language will not
be construed to grant authority to undertake anticompetitive action. Community Communications
Co., Inc. v. City of Boulder, 455 U.S. 40 (1982). For example, state legislatures commonly
authorize businesses incorporated under state law to make acquisitions; states do not thereby
authorize acquisitions that unreasonably lessen competition. See Northern Securities Co. v.
United States, 193 U.S. 197, 345-46 (1904)."° More generally, a state’s grant of ordinary

corporate powers is not to be construed as authority for that entity to engage in anticompetitive

10 In Northern Securities, railroads attempting to consummate an anticompetitive
merger through a holding company defended on the grounds that the holding company was not
prohibited by its charter from acquiring the stock of the railroads. The Court rejected this
argument, recognizing that when enacting its corporation laws and authorizing the acquisition of
stock, the state did not intend to permit anticompetitive transactions:

It is proper to say in passing that nothing in the record tends to show that the State
of New Jersey had any reason to suspect that those who took advantage of its
liberal incorporation laws had in view, when organizing the Securities Company,
to destroy competition between two great railway carriers engaged in interstate
commerce in distant States of the Union.

193 U.S. at 345.



activity. First American Title Co. v. DeVaugh, __ F.3d ___,2007-1 Trade Cas. (CCH) § 75,604
(6th Cir. 2007)."

An intention to displace competition may be inferred only where the challenged conduct
is the kind of program or action that the legislature authorized, and the suppression of
competition is the foreseeable result of the legislative authorization. Town of Hallie, 471 U.S. at
41-44; Yeager’s Fuel v. Pennsylvania Power & Light, 22 F.3d 1260, 1266-67 (3d Cir. 1994). In
Southern Motor Carriers, for example, the Court considered whether the Parker doctrine applied
to common carrier rate bureaus that engaged in collective rate-making permitted by state public
service commissions. Southern Motor Carriers, 471 U.S. at 50. The Court found a policy to
displace competition because the state statutes in question either explicitly permitted collective
rate-making, id. at 63, or otherwise plainly contemplated an “inherently anticompetitive rate-
setting process.” Id. at 64. An anticompetitive effect is said to be “foreseeable” when it would
“ordinarily or routinely” result from the authorizing legislation. South Carolina Board of
Dentists, slip op. at 22-23.

Numerous cases have held that if the policy of the authorizing legislation does not
contemplate competitive harm — if the legislation is fully consistent with antitrust principles —

then a defense under the Parker doctrine may not be maintained.”? And most certainly, where the

i See also Phillip E. Areeda & Herbert Hovenkamp, I Antitrust Law 9 225b4 at 453-
55 (2d ed. 2000).

12 See, e.g., DeVaugh, 2007-1 Trade Cas. (CCH) 75,604 (6th Cir. 2007);
Brentwood Academy v. Tennessee Secondary School Athletic Ass’n, 442 F.3d 410, 441 (6th Cir.
2006); Michigan Paytel Joint Venture v. City of Detroit, 287 F.3d 527, 534 (6th Cir. 2002);
California ex rel. Lockyer v. Mirant Corp., 266 F.Supp. 2d 1046, 1056 (N.D. Cal. 2003) (“If the

state policy does not conflict with the goal of the federal antitrust laws, there is no need to apply
(continued...)
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state has expressly disavowed an intention to authorize anticompetitive conduct, the state action
exemption is unavailable. An explicit articulation of the state’s pro-competition policy was
present, for example, in California CNG, Inc. v. Southern California Gas Co., 96 F.3d 1193 (9th
Cir. 1996). A California utility provided commercial fleet operators with low-priced natural gas
fueling stations at prices that were subsidized by utility ratepayers. State law authorized utilities
to operate fueling stations at ratepayer expense, subject to certain conditions. Id. at 1197.
Among these conditions was that the programs must not “interfere with the development of a
competitive market.” Id. at 1199. The legislation did not confer state action immunity because,
given this proviso, there was no clearly articulated state policy to allow anticompetitive conduct.
Id. at 1203.

In sum, the critical question under prong one of the state action defense is whether the
sovereign itself has acted to displace competition. In order to evidence such a decision
sufficiently, the state law must articulate a public policy that intrinsically departs from
competitive norms. In the absence of a state policy to displace competition, the actions of a
regulated private actor — even conduct that is expressly authorized by a state agency — does not
constitute state action for purposes of the federal antitrust laws.

D. The “Active Supervision” Requirement

State supervision must be sufficient to ensure that a private party’s anticompetitive action
is shielded from antitrust liability only when “the State effectively has made [the challenged]

conduct its own.” Patrick v. Burget, 486 U.S. 94, 106 (1988).

12 (...continued)
the doctrine at all.”); McCaw Personal Communications, Inc. v. Pacific Telesis Group, 645

F.Supp 1166, 1172 (N.D. Cal. 1986).
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While a state may substitute its own regulatory program in place of the
competitive market, principles of federalism and state sovereignty do not
empower a state simply to displace the federal antitrust laws and then abandon the
market at issue to the unsupervised discretion of non-governmental actors.
Accordingly, to qualify for the state action exemption from the antitrust laws, a
challenged restraint effectuated by such actors not only must accord with a clearly
articulated state policy to displace competition, but also must be actively
supervised by the state.

In the Matter of Kentucky Household Goods Carriers Ass'n, (FTC No. 9309) slip op. at 8-9; see
also Midcal, 445 U.S. at 105.

The standard for active supervision is a rigorous one. To sufficiently supervise, “[a] state
ofﬁci’ély or ageﬁcy must have asckertaiﬁédﬁ thé relevant facts, examiﬁed tﬁé substantive merits of
the private action, and assessed whether the private action comports with the underlying statutory 7
criteria established by the state legislature in a way sufficient to establish the challenged conduct
as a product of deliberate state intervention rather than private choice.” In the Matter of
Kentucky Household Goods Carriers Ass’n, slip op. at 10-11. As the Court noted in Ticor, “[f]or
states which do choose to displace the free market with regulation, our insistence on real
compliance with both parts of the Midcal test will serve to make clear that the state is responsible
for the [anticompetitive conduct] it has sanctioned and undertaken to control.” Ticor, 504 U.S. at
636.

When the anticompetitive conduct at issue is ongoing, so must be the supervision.
“Timeliness in particular is an ongoing concern; if the private conduct is to remain in place for an
extended period of time, then periodic state reviews of that private conduct using current
economic data are important to ensure that the restraint remains that of the State, and not of the
private actors.” Analysis of Proposed Consent Order to Aid Public Comment in Indiana
Household Goods and Warehousemen, Inc., FTC File No. 021-0115 at 6 (2003), available at

12



http://www.fic.gov/os/2003/03/indianahouseholdmoversanalysis.pdf. Periodic state review of
private conduct is particularly important when the private conduct is the merger of previously
competing businesses. Section 7 of the Clayton Act makes unlawful anticompetitive effects
whenever they arise, and liability may extend well beyond consummation. See, e.g., United
States v. E.I du Pont de Nemours & Co., 353 U.S. 586 (1957) (the legality of an acquisition
under Section 7 can be determined at “any time when the acquisition threatens to ripen into a
prohibited effect”); United States v. ITT Continental Baking Co., 420 U.S. 223, 241 (1975) (the
term “acquisition” in Section 7 includes “both the purchase of rights in-another company and the
retention of those rights” and thus violation continues each day that the acquired assets are
retained). Accordingly, the state must actively supervise the potential anticompetitive conduct of
the merged firm in the post-merger environment. See North Carolina ex rel. Edmisten v. P.LA.
Asheville, 740 F.2d 274, 278 (4th Cir. 1984) (active supervision of a merger is not present where
the state statute “in no way attempts to monitor the conduct” of the merged firm).

In its Analysis of Proposed Consent Order to Aid Public Comment in /ndiana Household
Goods and Warehousemen, Inc., FTC File No. 021-0115 (2003), the Commission ev‘aluated the
active supervision requirement in the context of collective rate-setting by household movers in
Indiana. Id. at 5. While recognizing that there is “no single procedural or substantive standard
that the Supreme Court has held a State must adopt,” the Commission identified three “specific
elements of an active supervision regime that it will consider in determining whether the active
supervision prong of state action is met in future cases.” Id. These criteria are “(1) the
development of an adequate factual record, including notice and opportunity to be heard; (2) a

written decision on the merits; and (3) a specific assessment — both qualitative and quantitative —

13



of how the private action comports with the substantive standards established by the state
legislature.” Id."

In sum, active supervision requires the state to examine the challenged conduct to ensure
that it comports with the standards of the state’s regulatory regime. Where, as in the case of a
merger, the potential for anticompetitive harm is ongoing the state must provide ongoing
supervision. Only then can the underlying conduct of non-governmental actors accurately be
deemed conduct of the state itself that is exempt from liability under the federal antitrust laws.
I PENNSYLVANIA HAS NOT CLEARLY ARTICULATED A POLICY

AUTHORIZING NATURAL GAS DISTRIBUTION COMPANIES TO

CONSUMMATE ANTICOMPETITIVE MERGERS

Respondents’ state action defense relies on the premise that the Commonwealth of
Pennsylvania has clearly articulated a policy authorizing natural gas distribution companies to
consummate mergers that eliminate competition to the detriment of consumers. In truth,
however, Pennsylvania has long pursued a policy of promoting competition between rival natural

gas companies. And in truth, anticompetitive natural gas company mergers are expressly

prohibited by state law.

13 See also In the Matter of Kentucky Household Goods Carriers Association, Inc.,
(FTC No. 9309) (2005), in which a unanimous Commission struck down a collective rate-setting
scheme adopted by an association of Kentucky movers. Although the conduct was expressly
permitted under Kentucky law, and thus met the first prong of Midcal, the Commission found the
State’s supervision inadequate for a variety of reasons. Slip op. at 19-22. These included the
failure of the Kentucky Transportation Cabinet to (1) develop and implement a formula or
methodology for determining whether the collective rates complied with statutory standards; (2)
obtain underlying cost and revenue data from which to make an assessment of the rates; and (3)
employ appropriate procedural elements — such as public input, hearings, and written decisions —
in making its review. Id. at 17-18.
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Competition between the merging firms and their predecessors dates back to the original
grant of overlapping charters by the state in the late 1800s. In permitting charters with
overlapping territories under the Natural Gas Companies Act of 1885, the state expressly
rejected the concept of exclusivity, stating that “neither this act nor any other shall be so
construed as to . . . give color to any claim of exclusive right . . . .”** The original overlapping
charters remain in place, and the Pennsylvania Public Utility Commission (“PUC”) has long
pursued a policy of supporting this competition.'® Dominion itself has acknowledged this policy,
asserting in a recent PUC proceeding that it is and has been the Comx;lonwealth’s and the PUC’s
longstanding policy to approve and encourage free and open competition among natural gas

distribution companies that have overlapping service territories."”

14 15 P.S. § 3541 (repealed 1988) (the current Public Utility Code at 66 Pa. C.S.A. §
103(2) grandfathered the nonexclusive charter provisions granted by the Natural Gas Companies

Act of 1885).

15 15 P.S. § 3542 (repealed 1988). Thus, “the 1885 act appeared to open the field of
natural gas supply to free competition . . . .” Egquitable Gas Co. v. Apollo Gas Co., A.L.J. Initial
Decision at 50-51, Nos. C-844028; C-844035, (Pa. P.U.C. Aug. 2, 1988)

16 The Public Utility Commission recently acknowledged its policy of “encouraging
competition in the gas industry,” noting further that:

The result of this policy encouraging competition in the natural gas industry was
the western Pennsylvania gas wars — customer/territorial disputes that erupted
among gas distribution companies with contiguous service territories. Western
Pennsylvania with its overlapping gas company service territories provided a
perfect arena for such competition.

Pennsylvania Public Utility Commission, Report to the General Assembly on Competition in
Pennsylvania’s Retail Natural Gas Supply Market at 10 (Oct. 2005) (hereinafter cited as “1995

PUC Competition Report”™).

17 Order Denying Petition of the Office of Trial Staff for the Commencement of an
(continued...)
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A. The Natural Gas Choice and Competition Act Does Not Evidence a Policy to
Authorize Anticompetitive Mergers

Pennsylvania’s preference for effective competition between natural gas distributors was
affirmed most recently in the Natural Gas Choice and Competition Act.'® Central to the present
motion, the Act prohibits anticompetitive mergers between natural gas utilities. The statute
conveys this direction to the Public Utilities Commission in the following language:

(a) General rule. — In the exercise of authority the commission otherwise
may have to approve mergers or consolidations involving natural gas
distribution companies or natural gas suppliers . . . the commission shall

consider:

(1) Whether the proposed merger, consolidation, acquisition or disposition
is likely to result in anticompetitive or discriminatory conduct, including the
unlawful exercise of market power, which will prevent retail gas customers from
obtaining the benefits of a properly functioning and effectively competitive retail
natural gas market.

(b) Procedure. — . . . If the commission finds, after hearing, that a proposed
merger, consolidation, acquisition or disposition is likely to result in
anticompetitive or discriminatory conduct, including the unlawful exercise of
market power, which will prevent retail gas customers from obtaining the
benefits of a properly functioning and effectively competitive retail natural gas
market, the commission shall not approve such proposed merger, consolidation,
acquisition or disposition, except upon such terms and conditions as it finds
necessary to preserve the benefits of a properly functioning and effectively
competitive retail natural gas market.

66 Pa. C.S.A. § 2210 (emphasis added).

17 (...continued)
Investigation of Competitive Practices Between Natural Gas Distribution Companies at 8 (Oct. 6,

2005) (Pa. P.U.C. No. P-000052160) (citing Answer of The Peoples Natural Gas Company).
18 66 Pa. C.S.A. §§ 2201-2212 (2007).
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Here then is the plain meaning of the statute: The PUC is directed to examine mergers
involving “natural gas distribution companies.” The PUC must evaluate whether the merger is
likely to result in “anticompetitive conduct” or the “unlawful exercise of market power.” And, if
the PUC cannot remedy these consequences, then the PUC “shall not approve such merger.”"

In the face of this clear legislative instruction, how can Respondents suggest that
Pennsylvania policy authorizes anticompetitive mergers between natural gas distribution
companies? Respondents will, we expect, ask the Commission to set aside the plain meaning of
the statute, and to engage in-an-esoteric search for a deeper message. The argument starts with
the observation that the price paid by a Pennsylvania consumer to obtain natural gas is made up
of two components, the price of natural gas supply service and the price of natural gas
distribution service.” According to Respondents, Section 2210 is concerned only with mergers
that harm natural gas supply service competition. Consumers who are victimized by a merger
that results in supracompetitive natural gas distribution prices are thus wholly unprotected by this
statute.

Respondents’ preferred reading of Section 2210 is implausible for several reasons. First,

the Legislature instructs the PUC to review the competitive effects of any merger of “natural gas

distribution companies.” It is most reasonable to suppose that the purpose of this review is to

19 Subsection (a)(2) of Section 2210 directs the PUC to consider, in addition to a
merger’s competitive impact, its effects on the employees and the unions of the merging firms.
Arguably, the PUC may block a pro-competitive merger that will harm employees. However,
subsection (b) makes clear that the PUC may only approve a merger when it has no adverse
competitive effects — without regard to its implications for employees.

20 Natural gas supply refers to selling the commodity. Natural gas distribution refers
to moving the commodity (e.g., to the home or business of the consumer).
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consider the effects of such a merger on the natural gas distribution service market, the market in
which such firms are primarily active. Second, the term “natural gas supply” — the linchpin of
Respondents’ argument — does not appear in Section 2210. Instead, the PUC is tasked with
protecting the “retail natural gas market.” Respondents choose to read the phrase “retail natural
gas market” as referring only to the natural gas supply services market. But the term “retail
natural gas supply services” is expressly defined in the statute. Had the Pennsylvania Legislature
intended that merger review under Section 2210 focus only on supply competition, it easily could
have employed the defined phrase (“natural gas supply serﬁces”) that lay so conveniently at
hand. Its choice of a different term — the more inclusive “retail natural gas market” — provides
strong evidence that the new term has a different meaning.*!

Third, and most critically, the protected category of consumers for purposes of
Section 2210, the group that is assured of a competitive marketplace, is “retail gas customers.”
The term “retail gas customer” is defined in Section 2202 of the Natural Gas Choice and
Competition Act to mean a “direct purchaser of natural gas supply services or natural gas

distribution services . . . .”** Therefore, in connection with either service — gas supply or gas

distribution — anticompetitive mergers are proscribed.

21 See Smith v. Pennsylvania DOT, 740 A.2d 284, 286 (Pa. Commwlth. 1999) (court
deemed it important that one statutory section used the general term “person” rather than the
more limited term “driver” that was defined earlier in the act); see also Pietrafesa v. First
American Real Estate Information Services, 2007 U.S. Dist. LEXIS 15785, 18-19 (N.D.N.Y.
2007) (where the term “consumer” is defined in the statute, the use of a different term signifies
that a different meaning is intended).

2 66 Pa. C.S.A. § 2202 (emphasis added).
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Note that under Respondents’ interpretation of the statute, the “retail natural gas market”
will consist of consumers of supply services and consumers of distribution services, but sellers of
supply services only. This makes no economic sense and no practical sense. There is no reason
to conclude that this is what the Legislature intended.?

“It is well settled that when the language of a statute is clear and unambiguous, the statute
must be interpreted in accordance with its plain and common usage.” Commonwealth v.
Burnsworth, 543 Pa. 18, 24, 669 A.2d 883, 886 (Pa. 1995). Moreover, where the legislature uses
different terminology in different parts of a statute, such as referring to an “effectively
competitive retail natural gas market” in Section 2210, while referring to “effective competition
for natural gas supply services” in Section 2204(g), it provides strong evidence that each term is
intended to have a different meaning. See 66 Pa.C.S. § 2204(g); 1 Pa.C.S. § 1921(a); Pantuso
Motors, Inc. v. CoreStates Bank, N.A., 568 Pa. 601, 608, 798 A.2d 1277, 1282 (Pa. 2002)
(“Whenever possible, statutes must be constructed so as to give effect to every word.”).? The
tenet that different words convey different meanings is especially significant where the
legislature fails to employ a defined term, such as “natural gas supply services,” in a particular

section of a statute.

2 There is no real mystery in the term “retail natural gas market.” This is the market
that serves “retail gas customers.” “Retail gas customers” purchase services from both “natural
gas suppliers” and “natural gas distribution companies.” A natural gas merger is therefore
prohibited if it has an anticompetitive effect in the provision of either supply services or
distribution services. This plain reading of Section 2210 entails none of the anomalies that arise
in connection with the tendentious interpretation favored by Respondents.

24 See also Hey v. Springfield Water Co., 207 Pa. 38, 56 A. 265 (1903) (court
deemed it a “very significant fact” that the legislature intended rights in the first paragraph of a
statute to be exercised only by corporations “now in existence,” whereas the next paragraph
omitted the restrictive words and gave different powers to “any corporation”).
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In the Initial Decision in this case, the PUC’s Administrative Law J udge (“ALJ”) properly
treated Section 2210 as central to his analysis of the merger — and read it to require an assessment
of the effects of the proposed merger upon distribution competition. The ALJ recited the
provisions of Section 2210 at the start of the opinion along with the other relevant legal standards
for decision,” and again when substantively evaluating the transaction: “When evaluating the
consolidation of two natural gas distribution companies, the Commission must consider whether
the proposed consolidation is likely to result in anticompetitive or discriminatory conduct, which
will prevent retail gas customers from obtaining the benefits of a properly functioning and
effectively competitive retail natural gas market. 66 Pa. C.S. § 2210.”%° The ALJ then proceeded
under this standard to consider how the merger would affect, not just supply competition, but
also “gas-on-gas” distribution competition.?” Although Complaint Counsel disagree with the
ALJ’s conclusions concerning the competitive effects of this merger, for purposes of the present
motion it is important that the ALJ recognized that the Section 2210 standard is applicable to
competition for distribution, and carried out his analysis accordingly.

In sum, the Pennsylvania Legislature, in enacting Section 2210, contemplated and
intended that only pro-competitive natural gas utility mergers would be permitted. As discussed
above, this explicit articulation of the Legislature’s pro-competition policy defeats the state

action defense. See California CNG, 96 F.3d 1193 (where private parties act pursuant to a state

3 In re Equitable Resources, Inc., No. A-122250F5000 at 19 (Pa. P.U.C. Feb. 5,
2007).

% Id. at 67.
7 Id. at 66-68.
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policy authorizing only pro-competitive conduct, the state action defense is not available);
Surgical Care Center of Hammond, 171 F.3d at 235 (state statute authorizing a public hospital to
form joint ventures so as to compete “equally” with private hospitals does not authorize
anticompetitive joint ventures); United States v. Title Ins. Rating Bureau, 700 F.2d 1247, 1253
(9th Cir. 1983) (no intent to displace competition where authorizing statute provides: “Nothing in
this article is intended to prohibit or discourage reasonable competition . . .””); Reazin v. Blue
Cross & Blue Shield of Kansas, 663 F. Supp. 1360, 1419 (D. Kan. 1987) (no intent to displace
competition where authorizing statute provides: “Nothing in the . . . act is intended to prohibit or
discourage reasonable competition . . .”).

B. Pennsylvania’s Certificate of Public Convenience Requirement Does Not
Evidence a Policy to Authorize Anticompetitive Mergers

While the Natural Gas Choice and Competition Act by itself demonstrates that
Pennsylvania has not clearly articulated a policy authorizing anticompetitive mergers of natural
gas distribution companies, the same conclusion emerges from Pennsylvania’s general statutes
governing utility mergers. The Commonwealth’s Public Utility Code permits the merger of
natural gas distribution companies, but subject to conditions that include prior approval by the

PUC.?® There is nothing “inherently anticompetitive” about empowering a state agency to review

28 66 Pa. C.S.A. § 1102 of the Public Utility Code provides in pertinent part:
§ 1102. Enumeration of acts requiring certificate

(a) General rule — Upon the application of any public utility and the approval of
such application by the commission, evidenced by its certificate of public
convenience first had and obtained, and upon compliance with existing laws, it
shall be lawful:

(continued...)
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mergers.”” The mere fact that a state regulatory agency has authority to review and approve
private conduct is not sufficient to preclude federal antitrust review. For example, in Cantor, the
Supreme Court concluded that the utility’s free light bulb policy, although approved by the state
regulator, was subject to antitrust scrutiny. 428 U.S. at 598. In Glaberson v. Comcast Corp.,
2006 Trade Cas. (CCH) 75,531 (E.D. Pa. 2006), the district court concluded that a transaction
that had been “approved by government authorities at the federal, state, and local levels” was
subject to antitrust scrutiny. These are two of several cases that reject the state action defense
even though the challenged conduct has been approved by a state agency.”® If, as Respondents
claim, there is a Pennsylvania policy to displace competition, it cannot be found in the mere
existence of a procedure for agency review of mergers. It must instead be located in the

substantive conditions that the Legislature has established before that merger may proceed.

2 (...continued)
k %k %

(3) For any public utility or affiliated interest of a public utility . . . to acquire
from, or transfer to, any person or corporation . . . by any method or device
whatsoever, including the sale or transfer of stock, and including a consolidation,
merger, sale or lease, the title to, or the possession or use of, any tangible or
intangible property used or useful in the public service.

66 Pa. C.S.A. §1102(3) (emphasis added).

29 Cf. Southern Motor Carriers, 471 U.S. at 64 (rate setting by administrative agency
is “inherently anticompetitive”).

30 See also Phonetele, Inc. v. AT&T, 664 F.2d 716 (9th Cir. 1981); United States v.
Rochester Gas & Electric Corp., 4 F. Supp. 2d 172, 176 (W.D.N.Y. 1998); Yeager’s Fuel, Inc. v.
Pennsylvania Power & Light Co., 1995-1 Trade Cas. (CCH) 171,034 (E.D. Pa. 1995); AT&T v.
IMR Capital Corp., 888 F. Supp. 221, 239 n. 9 (D. Mass. 1995); United States v. Pacific
Southwest Airlines, 358 F. Supp. 1224, 1230 (C.D. Cal. 1973).
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Section 1102 of the Public Utility Code specifies two prerequisites for the merger of
natural gas distribution companies and other utilities. First, the parties must obtain from the PUC
a Certificate of Public Convenience (“CPC”); this is the agency review mechanism referenced
above. Second, the parties must otherwise comply with existing law.”' In substance then, PUC
review is one screen deliberately layered atop all other legal requirements relevant to a
prospective utility merger, e.g., tax law, securities law, environmental law 2 Among the legal
requirements applicable to a proposed merger — and left undisturbed by Section 1102 — is
compliance with federal antitrust law as well as Pennsylvania’s common law of antitrust. In re
Rodriguez, 587 Pa. 408, 414-15, 900 A.2d 341, 345 (2003) (When interpreting state statutes, “we

must assume that the General Assembly understands the legal landscape upon which it toils, and

3 This principle actually appears in two places in the Public Utility Code. First, as
quoted above, Section 1102(a) specifies that compliance with existing laws is a prerequisite to a
lawful merger. In addition, Section 103 of the Public Utilities Act provides generally for the
continuation of existing law. See 66 Pa. C.S.A. § 103(a) (“Except as otherwise specifically
provided in this part, it is the intention of this part to continue existing law.”). Section 103(c)
further provides that remedies shall be cumulative. See 66 Pa. C.S.A. § 103(c) (“Except as
otherwise provided in this part, nothing in this part shall abridge or alter the existing rights of
action or remedies in equity or under common or statutory law of this Commonwealth, and the
provisions of this part shall be cumulative and in addition to such ri ghts of action and

remedies.”).

32 Cf. Joint Application for Approval of the Merger of GPS, Inc. with First Energy
Corp., Pennsylvania Public Utility Commission, 2001 Pa. PUC LEXIS 22 *33 (April 23, 2001)
(this transaction is subject to shareholder approval, approval of the companies’ registration
statements and proxy by the Securities and Exchange Commission, Federal Energy Regulatory
Commission approval, FTC/Department of Justice determination of compliance with the Hart-
Scott-Rodino Antitrust Improvements Act, Federal Communications Commission approval of
license transfers, Nuclear Regulatory Commission approval of the merger, and New York State
Public Service Commission approval of the merger).
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we, therefore, expect the General Assembly to state clearly any intent to redesign that
landscape.”).?®

The courts of Pennsylvania have long recognized that agreements in restraint of trade are
unlawful. Collins v. Main Line Board of Realtors, 452 Pa. 342, 304 A.2d 493 (1973) (collecting
cases). In Collins, the Pennsylvania Supreme Court held that Pennsylvania’s common law
doctrine governing restraints of trade should be interpreted in accord with Section 1 of the
Sherman Act. 452 Pa. at 349, 304 A.2d at 496.** A merger that is likely to harm competition is
an unreasonable restraint of trade within the meaning of Section 1, and accordingly a violation of
Pennsylvania law as well. See, e.g., United States v. First National Bank & Trust Co. of
Lexington, 376 U.S. 665 (1964); United States v. Rockford Memorial Corp., 898 F.2d 1278, 1281
(7th Cir. 1990) (“We doubt whether there is a substantive difference today between the standard
for judging the lawfulness of a merger challenged under Section 1 of the Sherman Act and the
standard for judging the same merger challenged under Section 7 of the Clayton Act.”).

Given that Sections 1102 and 1103 do not pre-empt state antitrust law, it follows that

there is no state authorization to displace competition in connection with the merger of natural

3 See also March v. Philadelphia & West Chester Traction Co., 285 Pa. 413, 415
(1926) (“We have repeatedly said, and it is especially applicable in the instant case, that a statute
should be so interpreted that ‘it will accord, as nearly as may be, with the theretofore existing
course of the common law.””); Todora v. Jones & Laughlin Steel Corp., 304 Pa. Super. 213, 219-
20, 450 A.2d 647, 650 (1982) (“Our Supreme Court has held that in the absence of an express
declaration, the law presumes that a statute is not intended to change the common law.”), affd,
356 Pa. 349, 52 A.2d 205 (1947).

3 See also Huberman v. Warminster Township, 1981 Pa. D. & C. 3d 312, 1981 Pa.
Dist. & Cnty. Dec. LEXIS 511 (C. P. Bucks County 1981) (Sherman Act embodies
Pennsylvania’s common law doctrine concerning restraints of trade).
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gas distribution companies. The applicability of Pennsylvania antitrust law to utility mergers
defeats Respondents” state action defense.”

Even if one focuses solely on the requirements for issuance of a CPC, here too there is no
clear articulation of a state policy to displace competition in the merger context. Pursuant to
Section 1103(a), the application for a CPC may be granted by the PUC only if it finds or
determines “that the granting of such certificate is necessary or proper for the service,
accommodation, convenience, or safety of the public.” 66 Pa. C.S.A. § 1103(a).>® None of these
conditions is incompatible with the preservation of effective competition. The legislative policy
reflected in these particular statutory provisions is therefore neutral on the question of whether
utilities are permitted to consummate anticompetitive mergers. This policy of neutrality is an
insufficient basis for the state action defense. Cf. City of Boulder, 455 U.S. at 55-56; Lockyer,
266 F. Supp. 2d at 1056 (“If the state policy does not conflict with the goal of the federal antitrust
laws, there is no need to apply the [state action] doctrine at all.”).

On this issue, the closest precedent is McCaw Personal Communications, 645 F. Supp.
1166. Plaintiff alleged that the merger of Pacific Telesis and Communications Industries would

lessen competition in the electronic paging market in violation of Section 7 of the Clayton Act.

3 When a state’s antitrust laws are applicable to the challenged conduct, it follows
that a state policy to displace competition is not present, and that the Parker defense must be
rejected. See Cedarhurst Air Charter, Inc. v. Waukesha County, 110 F. Supp. 2d 891, 893-94
(E.D. Wisc. 2000); Ehlinger & Assoc. v. Louisiana Architects Ass'n, 989 F. Supp. 775, 785-86
(E.D. La. 1998), aff"'d, 167 F.3d 537 (5th Cir. 1998); United States v. Title Ins. Rating Bureau,
517 F. Supp. 1053, 1059 (D. Az. 1981), aff"d, 700 F.2d 1247 (9th Cir. 1983).

3 The Supreme Court of Pennsylvania has held that the proponent of a merger has
the burden to show that the merger will affirmatively promote the public interest. City of York v.
Pennsylvania Public Utility Commission, 449 Pa. 136, 141, 295 A.2d 825, 828 (1972).
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645 F. Supp. at 1168. The California Public Utilities Commission had previously reviewed the
acquisition, and upon finding that the transaction was in the public interest, permitted the
transaction to go forward. /d. at 1171. The merging parties asserted that the merger was now
immune from antitrust review per the state action doctrine. Id. at 1172. The court rejected this
defense, explaining that PUC review under a public interest standard does not evidence the
state’s intent to displace competition with regulation:

Pacific has made no showing that the State of California, through the PUC’s

review of acquisitions in the telecommunications field, intends to displace

competition. Rather, given the antitrust component of the public interest standard

applied by the PUC, it appears that California’s intention was to foster

competition rather than displace it. The state has not determined as a matter of

policy that the conduct challenged by [plaintiff] — the acquisition of a competitor —

is to be insulated from competition or competitive concerns. To the extent the

State as sovereign has expressed an opinion at all, it is merely to assure that such

acquisitions are in the public interest. Thus, the clear intention to authorize

anticompetitive activity that existed in Southern Motor Carriers simply is not

present here. Pacific’s claim of state action immunity thus does not meet the first
prong of the Midcal test . . .

1d.

As the Pennsylvania Public Utility Code does not itself evidence a policy to displace
competition, Respondents may examine how the PUC has actually interpreted and implemented
its authority to review utility mergers. If one is searching for a policy to displace competition,
this too is a dry hole. As part of its assessment of whether a proposed merger is in the public
interest, the PUC considers the likely effect of the transaction upon competition (similar to the

test applied in McCaw).”” The PUC has never asserted that it has the authority to approve an

37 See, e.g., Joint Application of PECO Energy Co. And Public Service Electric and
Gas Co. for Approval of the Merger of Public Service Enterprise Group, Inc. with and into
Exelon Corp., 2006 Pa. PUC LEXIS 2 (Feb. 1, 2006); Joint Application of Bell Atlantic Corp.
(continued...)
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anticompetitive merger. And as best we can determine, the PUC has never approved a merger
that it judged to be anticompetitive. In this regard, Section 2210 (discussed in the previous
section) may be viewed as a codification of long-standing state policy to preclude anticompetitive
rergers involving natural gas utilities.

C. State Regulation of Natural Gas Distribution Companies Does Not Evidence
a Policy to Authorize Anticompetitive Mergers

We anticipate that Respondents will claim that Pennsylvania regulation of the natural gas
distribution industry forecloses application of the federal antitrust laws. This argument is
inconsistent with the policy underlying the state action doctrine, as well as the state action case
law, and should be rejected. As the Supreme Court observed in another context: “Even when an
industry is regulated substantially, this does not necessarily evidence an intent to repeal the
antitrust laws with respect to every action taken within the industry.” National Gerimedical
Hosp. & Gerontology Center v. Blue Cross of Kansas City, 452 U.S. 378, 389 (1981).

In applying the clear articulation prong of the Midcal test, courts ask whether the specific
restraint that is challenged by the plaintiff (here, an anticompetitive merger) has been clearly
articulated and affirmatively authorized as state policy. In this way, the court gauges whether it
is the state’s intent to permit the conduct at issue in the case. It is not sufficient to show that the
state has determined to displace competition in some other aspects of Respondents’ business. To
the contrary, Respondents must show that the state intended to permit anticompetitive mergers,

for it is the state’s prerogative to determine which “discrete parts of the economy” should be

37 (...continued)

and GTE Corp. for Approval of Agreement and Plan of Merger, 1999 Pa. PUC LEXIS 86 (Nov.
4, 1999).
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subject to antitrust enforcement, and which should be subject to regulation in lieu of competition.
See Ticor, 504 U.S. at 632-33. The Commonwealth of Pennsylvania may choose to displace
competition with regard to some conduct by regulated entities, but not other conduct by the same
entities. Patrick v. Burget, 486 U.S. at 101 (“the state-action doctrine will shelter only the
particular anticompetitive acts of private parties that, in the judgment of the State, actually
further state regulatory policies™); Cantor, 428 U.S. at 594-95 n. 31. Stated differently, the state
may impose an extensive regime of regulation upon utilities without thereby forfeiting the
protection against anticompetitive mergers that is afforded by the federal antitrust laws.

Even if we assume pervasive state regulation in this instance, we know of no case in
which the Supreme Court upheld the state action defense solely on those grounds. In Cantor,
previously discussed, the Supreme Court declined to uphold the state action defense in
connection with an electric utility’s distribution of free light bulbs, despite the state’s pervasive
regulation of the defendant. The Court explained: “There is no logical inconsistency between
requiring [a public utility] to meet regulatory criteria insofar as it is exercising its natural
monopoly powers and also to comply with antitrust standards to the extent that it engages in
business activity in competitive areas of the economy.” 428 U.S. at 595-96. The very same
analysis applies here. There is no inconsistency between a broad policy of rate regulation and at
the same time maintaining competition (prohibiting anticompetitive mergers) where multiple
suppliers exist.

Numerous lower courts have similarly rejected the pervasive regulation argument. For
example, Yeager's Fuel involved a dispute between fuel oil dealers (plaintiffs) and an electric

utility (defendant) over who would supply heat to Pennsylvania homeowners. 22 F.3d at 1263.
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Plaintiffs alleged that the electric utility employed various marketing practices that violated the
federal antitrust laws: (i) offering consumers a special rate for installation of high-efficiency
electric heating systems; (ii) offering developers cash grants and other incentives for each new
home in which an electric heat pump was installed; and (iii) in some cases, conditioning the
availability of incentive offers upon the developer agreeing that the entire development will
consist of only electrically heated units. /d. The electric utility was regulated by the state in a
manner no less pervasive than the gas distribution company litigants here. Still, the Third Circuit
did not award the electric utility blanket immunity from antitrust liability. Instead, each of the
challenged practices was evaluated separately by the court — in each instance, looking for state
authorization to engage in the challenged practice and foreseeable competitive harm in
connection with that authorization, despite the pervasive regulatory scheme. The state action
defense was upheld as to marketing practices (i) and (ii). /d. at 1273. Marketing practice (iii),
the “all-electric development agreements,” was unrelated to any statutory policy and therefore
subject to antitrust scrutiny. 7d. at 1270.%8

If the pervasive regulation argument had merit, then there would be no federal antitrust
enforcement in utility industries, or for other companies that are extensively regulated by the

states. The reality is quite the opposite. Allegations that regulated utilities have acted to

38 See Yeager’s Fuel v. Pennsylvania Power & Light Co., 1995-1 Trade Cas. (CCH)
171,034, 1995 U.S. Dist. LEXIS 7972 at *2 n.2 (E.D. Pa. 1995). Following remand from the
Third Circuit, plaintiff filed an Amended Complaint asserting a new and fourth claim. Again,
pervasive regulation was not sufficient to establish a state action defense. The court focused on
the specific marketing practice being challenged, and concluded that the practice was not
authorized by a clear and affirmative policy to displace competition. Jd. at *4-17. See also
Susquehanna Area Regional Airport Authority, 470 F. Supp. 2d 462, 2006 U.S. Dist. LEXIS
85555 at *23 (“The Third Circuit has been careful to avoid equating broad delegations of power
with foreseeability of anticompetitive conduct in the state-action doctrine context.”).
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eliminate competition or exclude competitors are subject to antitrust review when the specific

conduct challenged by the plaintiff is not sufficiently authorized by the state. E.g., Columbia

Steel Casting Co., 111 F.3d at 1437 (“the state did not approve the displacement of competition

with territorial monopolies in the Portland market with the clarity required by Midcal”);

Consolidated Gas Co. v. City Gas Co., 880 F.2d 297, 300 (11th Cir. 1989) (“The mere fact that

City Gas is regulated does not automatically exempt it from compliance with federal antitrust

provisions.”), on reh'g en banc, 912 F.2d 1262 (11th Cir. 1990), vacated and remanded, 499

U.S. 915 (1991), on remand, 931 F.2d 710 (11th Cir. 1991); Phonetele, Inc., 664 F.2d 716;

Rochester Gas, 4 F. Supp. 2d 172; IMR Capital Corp., 888 F. Supp. 221 (“There is, therefore,

nothing about the mere fact that a public utility is regulated by a state to suggest that the state has

a policy of encouraging any particular anti-competitive practices by the utility, or of discouraging

competition at all, as required by the first element of the Midcal test.”); AT&T v. North American

Industries of NY, Inc. , 783 F. Supp. 810 (S.D.N.Y. 1992) (rejecting pervasive regulation

argument).

In sum, pervasive regulation does not constitute, and is not a substitute for, a clearly
articulated state policy that authorizes anticompetitive mergers.

HI. THE STATE REGULATORY SCHEME, AS CARRIED OUT BY THE PUC, IS
INSUFFICIENT TO ACTIVELY SUPERVISE THE POTENTIAL
ANTICOMPETITIVE CONDUCT OF THE MERGED FIRM
As set forth above, where private parties seek to claim state action immunity they must

show that their allegedly anticompetitive conduct not only is authorized by a clearly articulated

and affirmatively expressed state policy, but also that it is “actively supervised by the state

itself.” Midcal, 445 U.S. at 105. Accordingly, even if Pennsylvania somehow were found to

30



have clearly articulated a policy displacing competition in favor of regulation with regard to
mergers between natural gas companies, Respondents still must show that the state will actively
supervise their conduct before immunity can be granted. Under Midcal and its progeny,
however, the existing state scheme is insufficient to provide adequate active supervision over the

conduct of the merged firm.

A. Where States Allow For the Displacement of Existing Competition Through
Private Action, Courts Require Stringent Supervision Over Potentially
Anticompetitive Conduct

When existing competition is eliminated as a direct result of private actions that carry out
a purported state policy, courts require ongoing state oversight to meet the active supervision test.
For example, in P.1A. Asheville, the issuance of a Certificate of Need (“CON") approving a
merger of psychiatric hospitals under state law was insufficient to afford immunity where the
state did not “monitor the use of the acquisition.” 740 F.2d at 27 8. Even where some state
oversight is provided, courts require that it amount to comprehensive, ongoing involvement to be
sufficient. Thus, in New York v. Saint Francis Hospital, 94 F. Supp. 2d 399 (S.D.N.Y. 2000),
two hospitals were denied state action immunity for the formation of a potentially
anticompetitive joint venture, even though some aspects were reviewed and approved in the
course of CON applications.

The [Department of Health’s] approval of the Mid-Hudson establishment CON

and [its] failure to object to the ‘trades’ and the ‘Fairness Formula’ does not

constitute the kind of ‘comprehensive, ongoing involvement’ that justifies

antitrust immunity. The ‘active supervision’ prong requires that the State

‘exercise ultimate control over the challenged anticompetitive conduct.” The

mere presence of some state involvement or monitoring does not suffice.

Defendants fail to point to any continuing state involvement in their allocation of

health care services after the Mid-Hudson establishment CON was approved. . . .
Defendants further admit that the State has not reviewed its joint negotiations with

third-party payers.
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94 F. Supp. 2d at 410 (citations omitted).”

Even where the state itself creates monopoly power by granting exclusive contracts it
must closely oversee the conduct of the monopolist. In Electrical Inspectors v. Village of East
Hills, 320 F.3d 110 (2d Cir. 2002), the Second Circuit reviewed active supervision in the context
of a grant of exclusive rights to one firm to conduct government-required electrical inspection
services within a municipality. Addressing the requirement, the Court noted that the “Village
‘may not confer antitrust immunity’ — including immunity from such charges of monopolization
~ ‘on private persons by fiat.” Unless the Village maintains ‘ultimate control’ over the monopoly
it created, ‘there is a real danger that [the defendant] is acting to further [its] ‘own interests,
rather than the governmental interests of the State.” Id. at 127 (citations omitted). With regard
to allegations that the defendant had engaged in “poor service and retaliatory threats” pursuant to
its state-authorized exclusive position, the Court remanded the case for further consideration of
the active supervision issues. Id. at 128. The Court noted, however, that “the Village’s mere
‘negative option’ to replace the [firm] at any time is alone likely inadequate supervision.” Id.

(citations omitted).*

9 See also Consolidated Gas Co. of Florida v. City Gas Co. of Florida, 665 F.
Supp. 1493 (S.D. Fla. 1987) (state did not sufficiently supervise territorial allocation where
review was undertaken “after a hearing, only when someone complains to [the state] or petitions
for review of the agreement”), aff’d, 880 F.2d 297 (11th Cir. 1989), on reh'g en banc, 912 F.2d
1262 (11th Cir. 1990), vacated and remanded, 499 U.S. 915 (1991), on remand, 931 F.2d 710
(11th Cir. 1991). Because there was “no evidence that the FPSC has established any standards
for the creation of territorial agreements or that territorial agreements are reviewed on a regular
basis in the absence of a petition by a party or utility customer for reconsideration,” the court
found that the second prong of Midcal had not been met. Id. at 1532.

40 In Englert v. City of McKeesport, 637 F. Supp. 930 (W.D. Pa. 1986), the Western
District of Pennsylvania found insufficient supervision in a similar grant by a municipality of
(continued...)
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At a minimum, active supervision in this case would require regular review not only of
the pricing of the merged firm, but also of other practices that may result in competitive harm in
order to ensure that they comport with the state’s policies. Midcal, 445 U.S. at 106 (state
officials must engage in a “pointed reexamination” of private conduct). In addition, it requires
that the state be able to eliminate practices of which it disapproves. Patrick v. Burget, 486 U.S.
at 101 (“state officials [must] have and exercise power to review particular anticompetitive acts
of private parties and disapprove those that Jail to accord with state policy”) (emphasis added).
Because Pennsylvania will not adequately supervise the conduct of the merged entity, the state

action defense cannot apply.
B. The Prevailing Legislative Scheme and Merger Settlement Proposal Are
Insufficient to Provide Adequate State Supervision Over the Monopoly That
Would Be Created
Pennsylvania’s regulatory scheme is insufficient to provide the level of active supervision
required under Midcal. The cases discussed in sections IIL.A. and 1.D. above require that the
state “have and exercise ultimate authority” over the challenged anticompetitive conduct.
Patrick v. Burget, 486 U.S. at 106 (quoting Southern Motor Carriers, 471 U.S. at 51). When
that conduct is a merger, the supervision required is over the potentially anticompetitive conduct
of the merged firm. While the PUC will continue to regulate Equitable in the post-merger world

as it does other natural gas distribution companies, including approving maximum rates to be

charged and providing for the adjudication of certain customer disputes/complaints, there are

40 (...continued)
exclusive rights to perform electrical inspections, even though the city exercised control over
standards, methods and/or practices employed by the private company in its inspections but
maintained no control over the private party’s fees. Id. at 933.
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myriad means by which the merger could lead to the exercise of market power that would remain
unsupervised, or under-supervised, by the state. For example, the merger may well lead to the
elimination of discounting, service declines, or the discontinuation of contractual terms favorable
to consumers, all outside the scope of normal PUC regulation. Consumers may in this way be
harmed by conduct that hardly would seem to accord with any state policy, but that would appear
to be beyond the current scope of the state oversi ght.

Title 52 of the Pennsylvania Code, 52 Pa. Code § 1.1 et seq. (2007), sets forth general
terms of regulation for public utilities, and describes the standards and procedures to be followed
by natural gas companies in conducting a variety of activities, such as filing tariffs, reporting
service interruptions, investigating customer complaints, and the like. While these general
regulations cover a wide swath of utility activity, they are far from comprehensive in terms of
governing the potential anticompetitive effects of the proposed merger.

For example, distribution contracts typically contain an array of non-regulated or only
partially-regulated terms, including discounted rates, contract length, and service requirements.
Competition between Equitable and Dominion in these respects has resulted in better terms for
customers. These improvements have occurred despite regulations that would allow for less. In
some instances, the new terms improve upon regulation (such as when rates below the maximum
tariff rate are negotiated or firms compete to develop service reputations). At other times, they
bring benefits entirely outside the scope of regulation (such as when a utility offers a long-term
contract, or makes performance guarantees in order to win a commercial account).

Post-merger, both kinds of benefits may be eliminated. Recognizing that the legislative

scheme of supervision would be insufficient to protect against even the most obvious
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anticompetitive effects (imposition of higher rates, degradation of service) a number of objectors
entered into short-term settlements with the merging parties in an attempt to mitigate potential
competitive harm. As part of proposed settlement agreements before the PUC, the merging
parties have agreed not to seek higher rate tariffs before January 1, 2009, and have committed to
maintain service quality (at least in the short-term) through the imposition of a Service Quality
Index (“SQI”) that sets goals for service performance in seven categories. Although these
settlement terms impose greater obligations than state regulations, they are temporary in nature,
expiring at the companies’ next base rate proceeding. See Equitable Resources, Inc., No. A-
122250F5000 at 69-72. Thus, there is no mechanism to ensure that the merged entity will remain
committed to these higher levels of service. In short, the merged firm may be ablé to exploit its
market power in numerous ways that are not actively supervised by the state.

IV.  PUC APPROVAL OF THE PROPOSED MERGER DOES NOT PRE-EMPT
FEDERAL JURISDICTION

Respondents may assert that even if the requirements of the state action defense are not
established, PUC review and approval of the proposed merger still precludes the FTC from
bringing a cause of action under Section 7 of the Clayton Act. The claim is that Pennsylvania
law somehow pre-empts the federal antitrust laws, and that the PUC’s jurisdiction over the
proposed transaction is exclusive. As detailed below, this argument is without merit.

Under the Supremacy Clause contained in Article VI of the Constitution, when a state law
conflicts with the federal law, or where the state law “stands as an obstacle” to the

accomplishment of Congress’ full objectives, it is the state law that is pre-empted. Silkwood v.
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Kerr-McGee Corp., 464 U.S. 238, 248 (1984). Conversely, it is a “truism that States may not
pre-empt federal law.” Adams Fruit Co., Inc. v. Barrett, 494 U.S. 638, 649 (1990).4

Of course, a federal statute may provide for reverse pre-emption, in whole or in part.
See Genord v. Blue Cross & Blue Shield of Michigan, 440 F.3d 802 (6th Cir. 2006) (discussing
state law pre-emption of the federal antitrust laws as applied to the insurance industry, as
expressly authorized by the McCarran Ferguson Act). But in the case of state-regulated utilities,
Congress has not authorized states to pre-empt federal antitrust review, except as provided by the
state action doctrine. Congress has not authorized states simply to displace the federal antitrust
laws, s0 as to leave a state agency as the final and exclusive arbiter of whether or not a
transaction is anticompetitive.

Recognizing the narrow scope of the state action doctrine, and consistent with the
requirements of the Supremacy Clause, numerous courts have held that the mere fact that a state
regulatory agency has reviewed and approved private conduct is not sufficient to preclude federal

antitrust review.*

4 In Adams Fruit, the Supreme Court considered whether an exclusive remedy
provision in the Florida workers’ compensation law precluded mi grant workers from invoking a
private right of action under a federal law whose coverage overlapped with that of the state law.
The Supreme Court expressly rejected the “reverse preemption principle,” explaining that states
are not empowered to withdraw federal remedies by establishing state remedies as exclusive.
Instead, the general rule is that “Federal legislation applies in all States, and in cases of conflict
between federal law and the policies purportedly underlying some state regulatory schemes, the
scope of federal law is not curtailed.” Id. at 648. See also United States v. Murphy, 96 F.3d 846,
848 (6th Cir. 1996) (“Quite simply, there is no conceivable constitutional basis for invalidating
federal legislation on the ground that the conduct criminalized is also criminalized by state
legislation. Such a proposition is extraordinary, and, we think, meritless.”).

2 See Cantor, 428 U.S. 579 (state agency approval of light bulb exchange program
did not foreclose federal antitrust review); Phonetele, 664 F.2d 716; Glaberson, 2006-2 Trade
(continued...)
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At a bare minimum, before the Commission even considers deferring to PUC review of
the proposed merger of Equitable and Dominion Peoples, it should examine carefully the
following question: Did the Commonwealth of Pennsylvania intend that the PUC’s jurisdiction
should be exclusive? The answer is clearly “No.” Section 2210 of the Natural Gas Choice and
Competition Act, in addition to directing the PUC to disapprove an anticompetitive merger of
natural gas distribution companies, instructs that: “Nothing in this section shall restrict the right
of any party to pursue any other remedy available to it.” This is a clear signal that the state
legislature did not conceive of the PUC as the exclusive arbiter of the permissibility of a
proposed merger of natural gas distribution companies. The statute contemplates that the
Pennsylvania Attorney General may challenge this merger under state antitrust law. A private
party that is injured by the merger may pursue state and federal remedies. And of course the

Federal Trade Commission is free to exercise its Congressionally mandated authority under the

Clayton Act.”

2 (...continued)
Cas. (CCH)  75,531; Lockyer, 266 F. Supp. 2d at 1056 (upholding antitrust challenge to
acquisition approved by state PUC because state policy was not to foster anticompetitive
conduct); Rochester Gas, 4 F. Supp. 2d at 176 (“The fact that the New York Public Service
Commission had approved the contract at issue does not mean that the State had authorized, and
shielded from federal law, allegedly anticompetitive behavior.”); Yeager’s Fuel, Inc., 1995-1
Trade Cas. (CCH) § 71,034; IMR Capital Corp., 888 F. Supp. at 239 n. 9 (approval of tariff does
not mean that provisions thereof are the product of state policy); McCaw Personal
Communications, 645 F. Supp. at 1172 (PUC review of acquisition designed to foster
competition, rather than to displace it); Pacific Southwest Airlines, 358 F. Supp. 1224.

“ See Pankiw Letter; Donahue Letter, supra note 3 and accompanying text.
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V. CONCLUSION

For the reasons set forth herein, Complaint Counsel’s motion to strike the affirmative

defense of state action should be GRANTED.

Dated: April 11, 2007

Jeffrey Schmidt
Director
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0002 Equitable Gas Co. v. Apolio Gas Co., Dkt. Nos. C-844028; C-8440335, Initial
Decision of Administrative Law Judge (Aug. 2, 1988)

0003 In re Equitable Resources, Inc., No. A-122250F5000 (Pa. P.U.C. February 5,
2007)

0004 15P.S. § § 3541, 3542

0005 Amicus Brief of Pennsylvania Public Utility Commission Relating to

» | Defendants’ Motions to Dismiss Complaint, City of Pitisburgh v. West Penn

Power Co., Civ. No. 97-1772 (W.D. Pa. Nov. 18, 1997)

0006 Order Denying Petition of the Office of Trial Staff for the Commencement of
an Investigation of Competitive Practices Between Natural Gas Distribution
Companies (Oct. 6, 2005) (Pa. P.U.C. No. P-000052160)

0007 Letter from James A. Donahue, III, Chief Deputy Attorney General, Antitrust
Section, Commonwealth of Pennsylvania, to Bohdan R. Pankiw, Chief
Counsel, Pennsylvania Public Utility Commission {Nov. 14, 2006}

0008 Letter from Bohdan R. Pankiw, Chief Counsel, Pennsylvania Public Utility
Commission, to Barbara Adams, General Counsel, Commonwealth of
Pennsylvania (Oct. 13, 2006)

0009 Pennsylvania Public Utility Commission, Report to the General Assembly on

Competition in Pennsylvania’s Retail Natural Gas Supply Market (Oct. 2005)
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PEMNSYLVANIA PUBLIC UTILITY COMMISSION .

C-844028

Equitable Gas Company 1
' _ 1 C-B44035
. )
v, 1
) .
Apo.llp-Gu Company -8
~ Bquitable Gas Company "5 C-B44034
. [ 4 .
: V. (
: |
Carnegie Natural Gss Compuny ' 1
cd-ull.oi: r;;_ial Btaff . - pirt.tcipnting
Office of the Consumer Advocats - participating
Guardian Industried Corporation - intervenor
- The las Natural Gas Company - ' amicus curiae
T. W. Phillips Gas and 0§l Co. - amicus curiae
Columbia Gas of Pennsylvania, Inc. - amicus curiae
J W n-n- Acquisition Corporation -  amicus curiae
- IMITIAL DECISION

DOCUMENT
FOLDER

Before Joseph P. Matuschak
Administrative Law Judge

Bistory of the Procesdings

Equitable Gas Company (Equitable) filed two complaints

egainst Apollo Gas Company (Apolio) and one complaint Carnegie

Natural Gas Company (Carnegie) which ara befores us m_ th'u
proceeding., '
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The co-plaint againet Apollo, filed om February 17,

19684 and docketed at (-844028, alleges that Apollo is illegally

serving =n lqnitahle customer, Alon Procsssing Company (Alon),
-locatod in '.l‘ar-ntum, Alltthny County, Pennsylvania.
The complaint aga.lnlt Apollo, ﬂlod on Maxrch 2, 1984

and docketed at C-844035, alleges that Apol.lo is unlawfully

dilplminq Equitakle’s customer of natural gu sarvice to A. P.
Green Refractoriee cqnﬁany (A. P. Green), now Wulfrath
Refractories (Wulfrath), aslso located in Tarentum, Allegheny
cﬂplity, Pennsylvania,

| Bquitable’s _co;plaint against cArﬁngio, filed om
March 2, 1984, and d’ock.t.d at C-844034, alldg.l that Carnegie
has offered to provid- natural gas service to three .I.ndnltr.i.al
cu-tmr- Presently servaed by Equitable, namaly, Westinghouse
Airbrake - Division (HABC(_)) of American Standard, Inc. in

ii;llnerd:lng. Allegheny County, Pennsylvania; the Fisher Body

Division (Fisher Body) of General Motors Corporation in
NcKeesport, Allegheny County, Pennsylvaniajl and the

* Westinghouss Electric Corporation (Westinghouse Electric) in East
' . Pittsburgh, Allegheny Counﬁy, Fesnnsylvania.

1 1t was later determined that the Fisher Body plant is
actually located in the Borough of West luff.nn, Julogh-ny
County, Fennsylvania, and that its name has been
B. 0. C. Group, Pittsburgh Plant, which is still a div.ll:l.on o£

General Motors.

2
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. In each of the complaints, Equitahio requested that the
Commisaion enter an interim élrder prohibiting Apollo and Carnegie
from serving the aforementioned customers pending a. final

: _dachion on tl:l. ung:.i.ts of the casas.

A prehearing confersnce was held in Pittsburgh,
"Pennaylvania on March 9, 1984, It was ‘agreed among the partiil'

~that the three complaints against Apollo and Carnegie be
consolidated for hearing.

A hearing on the request for an interim order was held

in pPittsburgh, Pennsylvania on April 17, 1984. Briafs were filed

dibquuinq the evidence as it related to an interim order

. request, No interim order had been hbuod in these cases. .

| On June 5, 1984, Equitable filed an amended complaint
and request qu: an .i.ntai.i.: order at c-imo:u against Carnegie.
The amended complaint added Pennsylvania Float Glass Company
*-(Float Glass), now Guardian Industries Corporation (Guardian
‘Industries) as an additional specifically mentioned Equitable
customer which Coinegie was allegedly unlawfully attempting to

A8rve, .

Timely anewers  to the complaints at C-844028 and

é-84i035 were filed by Apclloj and timely answer t'o the complaint
‘and amended complaint at C-844034 was filed by Carnegie.

‘. On April 17, 1984, a hearing on the merits of
' Equitable’'s within co-pla.lnts‘ againet Apollo and .Cu'nagie was

3
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" held in Piti:lburgh, Pennaylvania.

" December 18,
-July 15, August 2 and August 6, 1965.
hearings were held in these matters, comprising a record of 1,470

It was stipulated that all
testimony submitted at the hearing for interim orders would be
considered in disposing of these matters on thﬁ warits.

' 'M: such hearing, Carnegie verified that a contract for
tha provision of gas service had been executed between Float
Glnu {now Gunrdinn Industries) and Carnegle.

_ Purther hearings were held on’ August 17 and
1984 and Pebruary -3, May 23, May 24, June 10,
A total of elaven days of

pages of transcript.

In addition, thousands of pages of written diract

: tast.tnony and exhibits have been presented by the parties to this

proceﬂdlng.
bahalf of Bguitable.
separately Iidentified exhibits, _
Seven statements of testimony have been
Forty-six

Five nunbered statements have been luh-.i.ttnd on
‘Bquitable, in addition,. presentsd: 26
many of whiéh are voluminous
mlti-pag. exhibits,
presented on behalf of Apéllo ancilar Carnegie.
numbered multi-page attachments weres provided with some of those

Apollo and/or Carnegie alpo presented 14 separately
Commission Trial

statements.
numbered multi-page exhibits for the rscord.
Staff submitted one ntateaﬁnt for the record and peven nunbdrad

oxhibits.
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Commission Trial Btaff (Trial' Btaff) a‘ctivol}
participated in the proceedings. On September 19, 1984, Trial

Staff filed with us a request for certification of a question to

the Commission. The essence of the question was whether the
Commission had ruled that where two fixed utilities- serve the
Bame territorir, 4 customer of one must ::;ca:l.vo consent of the
‘serving utility or the Commission approval before taking service
from the other utility. By ouxr order dated October 10, 1984, we
denj.ad the request for a certified question.

The Office of the Consumer Advocate ﬂ.lod a Notice of |

Intervention, but had not participated actl:v.ly in thomse
_ . : .
proceedings.

Peoples Hatural Gas Company (Peoples), T. W. Ph;llj.pl Gas and 011

Co. (T. W. Phillipa), Columbia Gas of Pennsylvania Inc.

(Coiulhia) and J W Wells Acquisition Corporation (Wells). .
At the hearing on August 2, 1995; "we granted the

intervention of Guardian Industries as a party to the proceeding - -

at C-844034. —
Briefs and/or reply briefs were submitted by Equitable,

Apollo/Carnegie, Trial Staff, Guardian Industries/Wells, Peoples,
Columbia and T. W. Phillips.

We granted !EIE.\I! gyriae intexvenor status to The
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a .t e i
Findings of Fact
and -
Sugmary of the Evidenm
1. Equitable is a Pannuylvanig public wutility
furnishing natural gas service to the public. o

2. Apollo is a Pennsylvania public utility furnishing
natural gas service to the piblic.
3. Carnegie is a Pennsylvania public utility
furnishing natural gas service to the public.
. Apollo and Carnegle are wholly owned subsidiaries
of the Uhl.tad sﬁtel Bteel Corporation, now USX. _
5. Historically, USX was ona of Apollo’s largest
‘sales customers. In the case of Carnegie, well over 208 of it
business was with USX,. _ _ |
6. The recent catastrophic decline in the steel
industry has resulted in substantial sales volume losses for both
Apollo and Carnegie. With the reduced USX requirements, Apollo
and Carnegie find thenlaliren in & position of having supplias of
gas available which they are desirous of selling to customers not
praueﬁtly being served by either Carnegle or Apollo.
{Apollo/Carnegie 8t. 1 at 21; Tr. B/2/85 ~ 644).
| 7. Apollo has no niniiun bill or tdlce-or-pay
vbligation. n:hhuugh Carnegie has minixum blli obligations, any
and all ainiomwe bill liability iws .b.l.llod directly to USX-Mon
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Valley. As a result, no Carnegie customer other than USX-Mon
Valley bears the cost burden of minimum bill dqﬂcienc.lei.

' 8. Carmegie’s Supplement No. 10 to Tariff Gas - Pa.
P.U.C. No. 17 is intended to facilitate the provision of service
to customers not presently being served by Carmegie by unraveling
t‘ha customer charge. {(Apoilo/Carnegie Ex! 2, Item 11;
Tr. 89, 106) | |

9, Equitable, Carnegie and Apollo: wera :Lnr:o:pbntod

und-r ;he Natural Gas Companies Act of 1885. (Equitable Ex. 10-

C; Respondent’s St. 1, Attachwent 1, 14)

Alon Processing Company

10. Alon oporates an aluminum llpreqnation !ac:l.nty 1n
the Borough of Tarentum, .\lleghany County, Pannlylvania.

11. . Equitsble has served the Alon plant at least since.

December 1966. From that time until’ February 1984 no other gas

utility has provided service or has had the facilities in place.

to provide service to the Alon plant. (Equitable 8t. 1, at B)
12. As recently as 15981, Alon’'s historic consumption

~was as high as 43,000 Mcf pai: year, representing approximately

$235,000 in annual revenues. (Bquitable St. 1, at 4-7)
13. Equitgble has in place the necessary lines and
other requisite facilities for continued service at Alon and is

“
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fully cnpablo of providing the volumes and pressures which Alon
requires. (Bquitable St. 1 at 9)

14. ‘The natural gas service !quitnble has provided in

the past to the Alon plant has besn fully adequate, safe,
reagonable and éonllntent with the Commiselion's- standards, rules,
regulations and orders. (Equitable Bt. 1 at 8) - |

15. | In Pebruary 1984, Bquit:nhlo s facilities were

' diaconnected by Alon and uarv:l.ca ‘to Alon hu thereafter been
_provided by Apollo. (Bquitable Bt. 1, pp. 7-8) |

16. Apollo las not cobtained Commission afpranl to
provida urv:l.cn to Alon.
© 17. The Alon plant is in the v.lcin!.t.y of Creighton.

'(-r:. 469B-470B)

108. To begin providing service to Alon in ?ehmry'

1984, Apollo installed a meter, two regulators, a filter and pipe

to connect Apollo‘s line to "Alon's service 1line. These

- facilities were provided by Apollo at a cost of ' §11,000.

(Tr. 99A-100A) )
19. Alon constructed its own 40 foot service line to
connect its plant to the Apollo line. (Tr. 99A-100A; 167B)
Rulfrath Refractorjes, Inc.
foxmexly A. P. Groop Refractories
20. The A. P. Green plant was sold during the pendency
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of these proceadings and is now known ai Wulfrath Refractoriss,

Inc. .
21, A. P. Green, now Wulfrath nhtractnriu; 'opuatn a
refractory p:oduct.ton plant in the Borough of ﬁ'arantul. Aliathny

County, Pennsylvania.
22. Bquitable has servaed the A. P. Gresn plant since

October 1959, From that time until Octcber 1983, no other

utility sold gas at retail to the A.‘ P. Green plant. (Equitable

S 23, As recently as 1981, A. P. Gressn’s historic
consumption was as high as 120,000 Mcf per year, representing

$660,000 in annual revenues.

: ‘24. In October 1953, Equitable’s service was totally
uu_ppiantad by Apollo. Apollo haw dontinued to provide axclusive
service mince that time, with the exception of 2 days in April

198‘, when Eguitable provided service on an emergency basis.
(Equitable Bt. 1, pp. §-7)

25. In 1972 Apollo began to transport natural gas from
the A. P. Green's Climax wells (self-help gal)'to the A. P. Green
plant when Equitable was unable to provide additional volumes of

gas on a firm year-round basis to certain A. P. Green facilities.

(Equitable 8tz 1 at 5-§)
26. In 1972, when Kpnllo began to transport natural

gas for A. P. Green, A: P. Greem advised lﬁuitablu that the

5
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Apollo transportation volumes would ba used only to increase A.
P. Green's léval of then present production and_ionld net be used
to reduéﬁ volunes Ptfgaa purchased from Equitable. (Equitable
St. 1 at 5-6; Eguitable Ex. 3; Equitable Ex. 10A-1, Item 18; and
Equitable Ex. 10A-2, Item 6)
27. In April 1983, Bquitable was notified by A. P.
" Green that it was contemplating entering into an agreement with
Apollo as a consequence of which the -njority'ot the load sexved
by Equitable would be displaced by gas purchased from Apollo.
(Bquitable St. 1, at 5) | |
28, In June 19683, A, P. Gr.cn.:uducad its consumption
of natural gas from Equitable. ,(Equitable 8t. 1 at 5-6)
| 29, By Octobar 1963, A. P. Green had c:guud‘takinﬁ
natural gas from Bquitabio, and Apollo now-ptovidol.natUxal gas
service to A. P, Green. (Equitable Bt. 1 at 5-6) .
30. Equitable has in place the neocessary lines and

other requisite facilities for continued service to A. P. Gresn

and is fully capable of providing the volumes and pressures which
A. P. Green requires. (Bquitable St. 1 at 6)

31. ‘The natural gas service Eguitable has provided in
the past to‘tho A. P. Green plant has been fully adoquatﬁ, safe,
reascnable and consistent with the Commission’s standards, rules,
regulations and orders. (Equitable St. 1 at 6)

10
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32. In,oxder to provide natural gas sarvice to A. P.

Green in 1972, Apollo constructed a 1,000 foot pipelins

connection hétwnn its lines and ;.ha A. P. Green plant. (Tr.
455B-456B)

33. Later on, Apollo enlarged the diamster of a 40-50
foot wsection of this pipeline to accm&to A. P. Gresn's
request for gas volumes from Apollc. (Tr. 456B)

_ M. sub-d@ont ',to. the tluun F. Green switched
completely from Equitable to Apollo, in October 1983, Apollo
installed ‘a larger capacity meter at a cost of $5,000 - $6,000.

(Tr. 101A)

fervice Rights Relating
to Complaints Against Apollo

35. EBguitable's corporate chartot, dated October 19,
1668, as subsequently amended by extension o.t territory, dated
Novesber 20, 1908, by Certificste of Enlargement of Territory and
Extension of Pipelines dated December 22, 1913, authorizes it to
provide natural gas wservice throughout Allegheny County.
(Equitable: Ex. 10c, Item .1, and Attachments (a) and (b) of
Item 2) '

36. Equitabls has continucusly provided natural gas
service within Allegheny County since 1915. (Equitable Ex. 10c,
Itea 2, Attachments (c) (d) and (e)) |

11
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37. Equitable’s tariff authority to serxve the Borough
of Tarentum goss back to at least 1915. (lquita'blc t. 10c,
Itea 1) |
" 38. As of December 31, 1984, squtAhu provided
service to 1,229 customers in the Borough of Tarentum th::ough
76,000 feet ot pipeline. (Equitable 8t. 5-1 at 3)

39. Apollo was incorporated in 1887 under the Natural
Gas Companies act of May 29, 1865, to provide natural gas service
in Apollo, Armstrong County and the vicinity thereabouts. and in
Westworeland County on the opposite side of Kiskininetas River
from Apollo and viecinity. (Apollo/Carnegis St. 1, Attachment 1)

40. Allegheny County 1s not one of the places to which
Apollo was lncorporatod. (Tr. 7/15/85 - 441)

41. By Cextificate ut Public COnvenionco dated llarch :
12, 1917, at Application Docket Ko. 963-1917, th- Public Sexvice
Commission approved an Agreement of Consolidation and Merger

between Apollo and Versallles Fuel Gas Company. '(Apollbll‘._amagio_
st. 1 at 6-7)

. 42, The Agreement of Consolidation and Merger states
that Versailles was .lncérpo:r;ated for the purpose of supplying

natural gas to consumars of *Versailles, North' Versailles, Bouth
Versailles and Lincoln Townships, also the Townships of Mifflin,
Baldwin, Lower St. Clair, Pattbn, Braddock, Sterret and Wilkins,

together with the Boronghs of McKeesport, Reynoldton, Braddock, .

12 )
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~ predates the Versailles corporate charter by approximately 50 .

Homestead and Wilkinsburg and the Cities of Pittsburgh and
Alleghsny, in the County of .hileghony.' {Apollo/Caxrnegie Bt. 1,
Attachment 2 at 1) |

43. ‘The Borough of Tarentum was m'coréoratod on
March 7, 1842 from !ut Desxr and rrosier Townships. (Equitable
Ex. 128 at 5)

A4 The Boroug.h of Tarentum, the existence of which

yaara; is not liaied as one of Al}egheny County boroughs which
Versailles was incorporatad to serve. (Tr. ‘1)15185 - 442)

. 45. The Borough of Versailles is &pproxinatoly 16
miles from Versailles Township and ua.pax.'-atod, from Versailles
Tawnlh!.p by several uunicj.pnlit:l.au. |

4. In the 1971 period, when Apollo was amending its
articles of incorporation, it was understood that Apollvo no
m served®’. . . the locations authorized to Versailles Fuel
Gas Company, with which Apollo was consolidated in 1917 . . . .
(Apollo/Carnegie Ex. 2, Item 13, l'..ettér of Joseph Van Buskirk to

pavid Dunlap)

47. On Maxch 22, 1971, Apollo, in conjunction with the

acquisition of certain wells and pipelines from PPG Industries,
Inc, flled a ]_m‘ ppecific application sesking Commission
approval only of the right, to provide natural 'gas service to a

13
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PPG and Columbia Cement Company in the unincorporated cosmunity
of Creighton, in Bast Deer Township, Allagheny County.
48. At the tima, PPG supplied natural gau to these

plants by moans of approximataly 380 PPG-owned wells, gas leases,
various gas purchase contracts, and approximately 360 milea of

gas lines and appurtenances.
49. Apollo’'s application stated that PPG desirxed to

sﬁll the PI"G gas properties to applicant on condition that
applicant will thereafter sell gas to the plants at ltahlj.-hod
tariff rates, _ o

50. Apollo’s application further stated:

Applicant doas not now furnish
- service in Pord City or in East
Deer Township, and therefore does
require your Commission approval
undex Section 202(a) of the Public
Utility Law before it can mest the
- condition, stated in paragraph 5
above, upon which PPG is w.lll.lng to
86ll the PPG Gas Properties.

Applicant herein seeks that
approval, limited however to the
right to furnish natural gas to the
plants referrsd to in paraqraph i,
- and not the generxal public.

The Paoplen Natural Gas Company and
Equitable Gas Company now furnish
gam service to the public in East
Deer Township, Allegheny County;
and the Peoples Natural Gas Company
now furnishes natura)l gas service
"to the public im PFord City,
Armstrong County. Both companies
have assented to the granting of

14 v
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"this application, lll:l.tnd‘ as
described in paragraph 9.

51, Apollo, in its eaid appucatloni,'requa'atad of the
Commimsion, as follows:

WHEREFORE, applicant prays your
Commission to issue its Certificate
of Public Convenience, evidencing
its approval of the beginning by
Applicanpt of the offering,
rendering, furnish to supplying of
natural gas service to the plant of
FPG Industries, Inc., in Pord City,
- Azrmstrong County, and to the plants.-
of - PPG Industries, Inc. and
Columbia Cemant Company in BEast
Desr Township, Allsghany County.

52. Equitable and Peoples assented to the Apollo
application .

approved the Apollo gite specific application subject to the
condition that Apollo conﬂnt its utility oporai;lc;nl to the FFG
and cblyb!.a Cemant plants and not furnish natural gas sexvice to
the general public without first obtaining Commission approval.
Ordering paragraphs } und.é of the April 5, 1971 Order provide as

follows:

i. That applicant, Apollo Gas Company
shall confine and restrict its
utility operations in the atoresaid
arsas to the furnishing of natural
gas service to (a) the existing
Foxrd City plant location of PPG
Industries, Inc., (b) the existing
Creighton (East Daexr Township)
plant location of PPG Industries, -
Inc. and (c) the existing Creighton

15
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{Bast Deer Township) plant location
of Columbia Cement Company.

2, That applicant, Apollo Gas Company,
its successors and aseigns, shall
not furnish natural gas service to
the general public without the
approval of the Commission first
had and obtained. ‘

(Apollo/Carnegie Bt. 1 at 8 and Attachment 6) _
54.  Apollo is now serving. Alon and A. P. Green

(Hultrat'h) fxom _lines acquired by Apoilo from PPG.
(Apollo/Carnegie 8t. 2 at 12) _

55. The Borough of Yarentum, Allegheny County, in
which the Alon and the A. P. Green (Wulfrath) plants are located
is adjacent to, but is a political aubdiviaion ssparate from East
Desxr Township, Allegheny County. (Equitable Ex. 12B)

56. The unincorﬁoratod comaunity of Creighton, East

Desr Township, Allegheny éounty, is appurox:l.ntily’ 2.9 miles from
the Borough of Tarentum, :(Bqultnble 8t. 3 at 4)

57. With the exception of a cart.l.ﬂcaﬁ. approving the
acquisition of - certain U. B, Steel (USX) Egn wealls, the
" certificate of Public Convenience grantsd by ‘the Comaission on
April s, 1971 is the only certificate approving service territory
enlargesents raceived by’ Aﬁolio after the f_ipollo/\hrlaillﬁ
merger in 1916. (Tr. 7/15/85 - 524 and 532-533)

58. Apollo’s tariff does not refer ‘to the Bo:ouﬁh‘ot
_ Tarentum. (Equitsble St. 3 at 4; Tr. 62) |

16
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Guardien Industries Corporation '

£9. Pennsylvania Float Glail Company, now Guardian
Industries Corporation, ocperates a glass manufacturing ticl.l:lty
in Jefferson .Borough, Allegheny County, Pennsylvania.

60. Equitable's natural ﬁal ul“ﬁ to Guardian
Industries were 965,842 Mcf in 1983 and 952,074 Mcf in 19684. In
1963, EBquitabla’s revenues from Cuardian Industries exceeded
84,460,000, (Bquitable St. 1-1 at 3; lquit.nﬁl.o_”lx. 7A) |

61.  Equitable has served the glass manufacturing
facility presently occupied by Guardian Industries at least since
1936. ' . y
| 62. Prom that time until the completion of the
‘pipeline hereinafter :otd_ﬁqod_ to, no other gas utility has
provided aservice or has 'the facilities in place to provide
urv.{cn to the Guardian Industries plant. (ﬁmltablo gt. 1-1
at 3) ‘ , |
63:. Equitable has in place the nat‘.;n-nnry lines and

other requisite facllities for continued n:vl.f.ce to Cuardian

Industries and is fully capable of _providinﬁ the volumes and
pressures which Guardian requires. (Bquitable St. 1-1 ut.B)

64. Bquitable‘’s mtu;al gas service it has provided in
the éalt to the Guardian Industries plant has been fully
adequate, safe, reasonable and conll.-t.nt’w.tth the Commission’s

17
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standards, rules, regulations and Orders, (BEquitable 8t. 1-1
at 3) | '

65. In 'Apcru 1984, Equitable personnel met with
reprpnantafivol of Pennuylvinla Float Glass Company, the then
ounax::;-of the Guardian Industries plant, at the request of Float
Glass. Also present at the meeting was Dave .Ba.lx:d of Dave Baird
Investments, Inc., who indicated that Ploat Glass had discussed
thea poulbi.li.ty of acquiring a supply of natural gas from

Carnegie by constructing a p.lpoune from the plant to mmsqln 3

pipeline, an approximate dlltanco of 3 miles. (Bqu:l.table st. 1~
1 at 2-3; Equitable 8t. S-1 at 2) - |

66. On August 1, 1984, Carnegie and YXloat Glass,
Gﬁﬁrdian Industries’ predecessor, axccutqi a qgas gexrvice
agreement whereby Carhaéiq 'ngteod to sell apprc!'xmuly 2,600 Mct
of natural gas a day to Float ‘Glass, encugh to satisfy all of
Guardian Industries’ needs. sm‘:t.l.on 3 of f‘_l:h- gas ‘service

agreement provides that title to all natural gas purchased and -

sold shall be considered as passing to and vesting in Float Glass

- .at the outlet side of Carnegie’s Station 40 + 00 located on

Carnegie's pipeline D-228. (Equitsble Ex. 6)

67. Un or about March 18, 19585, PFP Pipeline (Dave

Baird, President) comsenced construction of a pipeline, the
purpose of which was to transport natural gas to thes Guardian

18

o T A2
- e

CX0002-018|




N B I
¥ ey . e - “r

H

:

:
¢

Industries (then Float Glass) plant. (Iquitai:lo Bt. 5,
Attachment 1 at 2-3; Equitable Ex. 11B)

68, By Asint Putﬁﬁa-. Agrecment dated February 18,
1985, PFP Pipeline Company (Dave Baird, Premident), Dave Baird
and Dave Baird Energy, Inc. transferred all of their natural gas
pipeline design and construction business and b:lpollm assets to
Guardian Industries, (Equitable Ex. 11B) »

69. By April 19, 1985, npptoxlnataiy 600 fest of the
pipeline had besn installed. At that time cﬁnntmction ceasad
pending the transfer of PennDOT and Pannlylvanfa DER pexmits from
PFP Pipeline Company (Dave Baird, President) to Guardian
Industries and the receipt of a strest op-n;;lg and excavation
‘permit from the Borough of Jefferson. (Bquitable 8t. 5 st 23
Equitable St. 4) | | . |

) 70. By Asset Purchase Agresment dated May 7, 1985,
Guardian Industries transferrsd the natural ﬁal pipslins and
construction business and pipeline asssts to J W Walls

Acguisition Corp., a wholly owned subuidi_iry of Quardian

Industries. (Egquitable Bx. 11-G)

71. By separate Pipeline Construction and Gas
Transportation Agreement also dated ilny 7, 1965 J W lﬁl.ll ?nd
Guardian Industries agreed that J W Wells would design and build
the pipeline to be used to ti'nnlpo:t Carnsgie gas to Guardian
Industries. (Equitable Ex. 11-G)
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72. Construction resumed on June 19, 1955 llt which
time the pipeline was lass than 5% completae. LOn June 24, 1988,
the work force was more than doubled from apprqxl.utoly 12
workers to approximately 28 workers. (Squl.tablc 8t. 5-1 at 1)

73. By July 9, 1585, construction of that portion of
the pipeline within the PsnnDO? Occupancy Parmit had baen
completed and, as of July 16, 1985, apprniiutoly 14,100 feet of

. pipe had been installed with approximatsly 900 fest ;ﬁaln.l.ng.

(Equitable 8t, 3-1 at 2) _ |

74. Construction of the remaining sdo fest of pipelina
could not be completed unti{l Jefferson Borough issued a -parnit. to
J W Wells. (Apollo/Carnegie 8t. 7 at 4)

75. On September 16, 1985, Jeffarson Bomuﬁh_ 1ssusd
its Resolution No. 30-85 granting J W Wells a permit to open the
Borough’s streets. o R '

76. On October 6, 1985, construction recommenced and
on October 5, 1985 construction was completed,

77. The completed pipsline ties into Carnegie’s
pipeline D-228. (Apollo/Carnegie St. 2 at 13) |

76. Ae permitted by Equitable's ' expanded Rate 35,
Equitable, 4in Januvary 1983, lowered its price to Guardian
Industries to a lavel equal to what Guardian would . pay to

d -
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Carnegie plus an allowance for the avoided cost of building the
three mile pipol.l:no. 7 _

79. As a result of the tianlfor of ::hn plpeline assets
from Guardian Industries to J W Wells, the avoided cost of tha
pipeline to Guardian Industries decreassd. : |

80. Subsequently, Equitable otta;id to tramsport
Guardian Industries’ own supply at a: FERC regulated
. transportation Rate TS-1 of 15 1/2¢ per Mcf plus an allowancé for
shrinkage. FERC Rate T85-1 was subsequently increased to 25¢ per
Kcf plus-an allowance for shrinkage. :

1. FERC'a Rate T8-1 is less than Equitable’s Pa.
P.U.C. jurisdictional transportation Rates RS-2 and TS-3 and is
availabls to Guardlnn Industries because Guardian Indulﬁriqs'
supply of self-help gas would be transported through Equitable’s
transmission lines.  (Tr. 8/2/85 - 625-637 and 630; and
Tr. 8/6/85 - 795) , i

82, Guardian Industries accapt.d lthl.tablo'l Offer of
TS=-1 tranlportat.i.on service and began transporting gas on
August 1, 1985. (Tr. B/2/85 - 633; zqﬁita.bh 8t. 1-2 at 14)

83. Guardian Industries originally estimated savings
from Carnegie service at $470,000 in the ﬂrlt:' year, inc;aallng
to approximately $750,000 annually after the pipeline was paid
off. (Apollo/Carnegie Bt. 3 at 10) :
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84. With Rate -5, Guardian Industries’ estimated saving
from Carnegie  service detreased to §180,000 and $345,000
respectively. (Trial staff BEx. 3) _

85. With Rate TB-1, the estimated uvinql. from
Carnegie wervice are eliminated (rr. 8/2/85 - 635), as the
delive.red price of gas under TS-1 is estimated to be £$3.45
(Tr. 8/6/85 - 870), approximately $.45 less than the price of

' Carnegie gas of $3.75 plus $.15 transportation. (Tr. 5/24/85-

251)

86. Equitable’s Corporata Charter, dated Octobér' 19,
1688, as subseguently ansndad by extensions of territory dated
November 20, 1890, October 22, 1E94 and Decexber 27, 1913,
authorizes Bguitable to provide natural gas anice t.hronﬁhont
Allegheny County, which would 1m:1udg J.e!feraoln Borough wherein
Guardian Inﬁustriaa plant is located. (Bﬁu}tnblc Ex. 10-C,
Item 1 and Attachments (a) (b) and (¢) of Item f) .
' 817. In 1980 Equitable began and has continued sqrving
customers in Jefferson Borough and what was then Jefferson

Townehip. (BEquitable St. S-1 at 2)
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88. Bguitable’s tariff authority to serve Jefferson

Borough and what was the Jefferson Township goes back to at least
1915. (Equitable Ex. 10-C, Item 2) ‘

89. By order dated March 23, 1926, the Commission
issued a- certificate of public convenience approving Bquitabla's
merger with Monongahela Natural Gas Company (Monongahela).

' 90. llonongnhela [ chartu-, dated Juno 7, 1889, as . |
mndsd :I.n May 1897 s authorised lhnonqnhc].a l'.o serve cultonon in :
 selacted places in Allegheny County, including the Township of

Jefferson, which became Jefferson Borough about 1952. ~ {BEquitable
Ex. 10-C, Item 1) - '

91. As of December 31, 1984, Equitable served 1,531
customers in Jefferson Eorough through approximately 50 miles of |
pipaline, some of which date back to 1890. (Equitable 8t. 5-1
at 2) Until the completion of the Baird/Guardian/Wells pipeline,

no other gas utility has provided service or has had the
facilities in place to provide service to the Guardian.Industries A
plant. _ B . .
, 92. Carnegie was incorporated in 1856 under the Act of
May 29, 1885 (ApnllnlCnrnegie 8t. 1}, Attachment 14) -
93, - Paragraph 4th :of Carnsg.ta 8 application for
incorporation stated that the place or places where natural gas
is to be supplied to consumers is "along the main line as well as
-aﬁernl branches located in the townships ot- Patton, Wilkine,
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Braddock, Sterrett, Mifflin and Baldwin, the boroughs of Braddock
and Homestead Cities of Pittsburgh apd Allegheny in Allegheny
County." (Apollo/Carnegie St. 1, Attachment 14) | |
4. oOn May 15, 1889, Carnegie filod a certificate of
enlargement of its territory which provides as followsi
natural ‘ges Sia so be mined for, of

produced and obtained and supplied,
are . . . Lingoln Township,

et - - 7 "Bliszabeth
Township and Porward Township,
@ unty, Pennsylvania. . .

(Apollo/Carnegie 5t. 1;' Attachment 15; Emphasis added)
95. By articles of amendment dated January 16, 1968,
carnegle amended Paragraph 4th of its articles to provide in

relevant part as follows:

4th. The place or placea where
natural or manufactured gas is to
be supplied to consumers is at any
point along or within convenient
connecting distances of its lines
of pipe; and within texritory now
or formerly constituting . . . the.
Townships of Patton, Wilkins,
Braddock, Sterrett, Mifflin,
 Baldwin, Jeffersop, Elizabeth and
.Porward, the Borough of Braddock
and Homestead and the Cities of
Pitteburgh and Allegheny in

Allegheny County, Pennsylvania .. .

(Apollo/Carnegie St. 1, Attachment 17; Emphasis added)
__ 96. Carnegle's primary reason for obtaining sexrvice
rights in what was then Jefferson Township, Alldqhany County, was

24
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_to provide servica to the Clairton Works' of U. §. Steel
Corporation (now USX) 1:} what was then the | northeasternmost
portion of Jaffarson Township, now the City of,y Clairton.

97. Bquitable sexves 1,531 wuto@rs in Jefferson
Borough. (Tr. 8/2/85 - 696)
' 98. Carnegie mervas 50 customers in Jefferson Borough,
none o! wh.lcﬁ is any closer than 3 miles to Gunrd:l.an Industries
and the njority of which are more than 5 tq 6 miles from the '
plant. (Apollo/Carnegis 8t. 1, Attachment 34) :

99.7 Carnegie has actively produced, gathered and
transported qﬁl in Jat!ernon Townni'lip and Borough since 1889 and
provided sales service in Jetf.raon '!own-hip and Borough since

1912. '
| 100. Carnegie will provide mervice o Guaxdian through
a line tap on its line D-228, with a mater nnd regulator set

constructed. .
101. Carneg.i.e has entered into . a gas pipeline
inspection and maintenance agrsement dated June 21, 1985 with J W
Wells Acquisition Corp., a wholly ownad subsidiary of Guardian.’
102. Apollo was incorporated under "the Natural Gas - .
Companies Act of 1885. ' :
103. . Apollo acqu:lrad pipelines M=-57 and G=-190 from PPG

Inc. in 1971.
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104. Apollo commenced transportation service to A. P.
Green in 1972 pursuant to a gas transportation agreement dated
April 11, 1872.

105. Apollo commenced sale service to A. P. Green in

1975 pursuant to a gas transportation agreement dated May 11,
1973 and an application for gas service dated Kovember 4, 1975.
106. Apollo 1ncrenned sales to 1\. P. Green in October

1983 at the raqu&ii:' of A. P. Gm
. 307. Apollo continuod to prov.lda netv.lco to A. P. Green

plant upon acquisition thersof by Wulfrath.
108. ‘Apollo- provides service f-o Wulfrath from -Apollo N
1ine G-190 which runs through the Wulfrath plant property. ' |
. 109, Apo.llo began sale service to Alon in Pebruary 1984
pursuant to the application for gas service to Apollo by AJ.on
‘ dated Decembexr 4, 1983. | ‘
110. Apolld provides mervice to Alon f,:ccn Apo;lo line. [
M-67 which runs through Grantham Street adjacent to the Alon . |
plant. | ' | - '
111, Apollo provides service to Wulfrath and Alen at
rates set forth in its t'.ar.l‘ﬂ‘o_n file with the Cﬁ-iuian;
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Ihe Stage .

These thres cases involve the “switching”* of natural
gn- suppliers by certain spacifiad former industrial cu-tmru of
Equitable to service by e:l.thar Carnegie or Apollo.

While there has been socme evidence gf alleged deficient

. mervice by Equitahle as to one or two of these industrials, it is

evident that the xeal roa-on for the switching has bsen the
luhntantial dlffercnce in the rates of Equitable as against thun
of Carnegle or Apollo - e.g., in ons case of $5.79 per lu:t as
nqnl.nlf $3.46 per MNcf, or a $2.33 per MNct differsnce
(approxj.mtoly 42 1/2%).

The Commission .l.l confronted not only with these thrsa
complaints of switching of natural gas suppliers by industrials
or commercials. A number of other switching cases have been or
are presently befors the ‘COuisuion. Equitable .ltronquv urges
that unleas such switching is curtailed, chaos will result in the
natural gas industry. - It sets ‘forth that it has 45 other
industrial customers within approxinntolf one mile of another
southwestern Pennsylvania gas utility.line which may be induced
to leave Equ:ltabh's System unless such switching is not
curtailed by this Couj.u.i.ou. It predicts dire results to it, to

4
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other utilities, and to the ‘captive’ natural gas customers it
such switching is pernittad. ' |
Bacause southwestern Pennsylvania is served by six

major natural gas distribution utilities, including Rquitable,

Carnegie and Apollo, extanliva areas and industrial customers are
and can be served by more than one util.lty. anrlapp.l.ng of
authorized distribution areas and pipoll.nu make it possible for
an industrial or commercial customer to be locatsd in the
proximity of two or ‘more different natural gu dilt::lbuti.on

systems.

Histoxically, uith Som® exceptions, industrisl

customsrs have been able to choou their principal natn:nl gas
suppliers at nny given times, and sales to the conpan.tu have

fluctuated a great deal betwsen the natural gas utilities in the

Pitteburgh area. Prior to public utility ;:cgulation by
Comaission in effect since January 1, 1914, the Natural Gas
Companies Act of 1655 specifically prohibited the uc1u'u§- right
to any cnrporation. to deal with natural gas 1n'in_ny'nnuar. This

Commission, by its Policy Statement of Movember 28, 1957,

-prohibited the migration of commercial and residential natural

gas customera sexcept Upon certain conditions or approval of the

Commission; but it made no mention of the migration of industrial
natural gas customers. Such statement of policy was revoked b,r

28
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_ the Commission on May 7, 1986 at Lolumbia Gas 'of Pennsvivania.
Inc. v. Cornegle Matural Gas Company, C-844326, '

Compstition for industrial 1load has been further
intensified by the following factors: (1) aublﬁntial increase in
the cost of natural gas; (2) shrinking of rul.doht.i.nl, commercial
nrl:oﬁ-‘ as the result of conservation; (3) overlapping of

authorlty and distribution l.tnu; and (4) reduction in industrial

econony, espocully 1n th- *smokestack” indultrln, roduclnq the

nesd for natural gas consumption by -uch industries.
While in the past thers. have been some "disputes

litigated before this Commission and the appellate courts in

regard to natural gas switching, the ivitching probles was not so

great inasmuch-as the rate differentials wore .less significant,
cunpotitivo pranurn in the industry were nt:bt:i 80 intense, and
the supply of natural gas by any of the natural gas distribution
utilities was limited so that no one. distribution utility could
at all times supply the demand of large industrials.

| But the unanticipated swing fro-‘ the natural gas

. shortages of the years through the 1970's to thn natural gas

lllrplul of the 1980's, together with the wore significant rate
differentials between natural gu d:l.ltr:lbut.i.on utilities,
magnified the switching problem. j

In these three cases, Equitsble requests the Commission
to restrain Apollo from providing r;ntural gas service to Alon

"
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(C- 844028) and Wulfrath (C-844035); and to restrain Carnegie
from providing natural gas service to its former customers,

Guardian Industries, WABCO, Fisher Body, Westinghouse Elactric

and any othexr existing customers of Equitable (C-844034).

The isaues involved in these proceedings may

summarized as. fo_llon £

(a)

(b)

Is * Carnegie and/or Apollo
authorizxed to provide natural gams
service in the service territories
in which said EBgquitable's customers
ara located, and has such
authorization persisted to date?. -

If Carnegie, and/or Apollo, as well
as EBEquitable, are authorized to
serve in the »service areas of
Equitable‘s sald industrial
customers, {s the replacement of
Egquitable’s sexvice to such

- industrials by Carnegis or Apollo

on the basis of price differentials

-in the public interest? o

Popition of Egquitable

Bqui_iabla's copplaints and submissicns in these cases,

gimply stated, are based upon the following propositionss

1.

That Carnegle and/or Apollo are not
autherized to serve the particular
industrial customers of Equitable
or the territories in which they
are located.

30
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2.  That even if Carnegie and/or Apollo
had been authorized to rendsx
service in the territories in which
said Egquitable's industrial
customers are located, under their
charter rights which had existed
prior to 1914, such rights have
been abandoned through non-use ox
abrogated by the issuance by the
Commiesion of a certificates of

. public convenience to Equitable.

3. That aeven if Carnegie and/or Apollo
are authorized ‘to serve the
territoriea in which said
Equitable’s customers are located,
or otherwise to serve EBquitable's
industrial customers, and even if
such suthorization has not been .
abandoned or abrogated, service to
said Equitable’'s industrial
customers by Carnegie and/or Apollo
is not in the public-interest.

Bquitable contends that the duplicntion of facilities

and the switching of customers from an existing utility supplier
to an alternate uttlity mipplior is inimical to the public
interest. It summaxizes these factors to be considered in
customar switching disputes: ' .

1, That a customer's desire for
sexvice from an alternate utilicy
and the alternate utility’s desire
to provide such pservice is not
controlling but must be balanced
‘against the public interest.

2. That wvhere there are no service
complaints concerning the quality
of service rendered by the existing
utility wsupplier, customer
ewitching cannot be supported
because of the alleged superior

3
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quality of the alternate service
offered. :

That allowing customers to change
utility companies primarily baecause
cf rate differentials between the
utilitiea tends to create a
compatitive atmosphere betwsen the
utility companies. It states that
this Commiesion has historically

pursued a policy of rejecting

unnecessary competition within the
same territory by noncarrier public
utilicies,
competition batween utilities often
results in duplication af
facilities which. would be harmful
to the public interest as wall as
the utilities involved.

That if one customer is allowed to
switch, others will attempt to do
so.

That in two of the counties in
western Pennsylvania, there are one
or more sounthwestern gas utilities
whose facllities are within
approximately one mile or less of

- 45 of Rguitable’s industrial
customers and which could prov:l.de
service to such customers.

'I‘hnt in addition to loses of revenue

by " Bguitable, customer switching
exposss BEguitable to greater
minimum bill liability.

That customer switching also

axposes Egquitable to increased
supply/demand forecasting
uncertainties. :

That switching by industrial

customera could smeriously impact

those customers, primarily

residential and' commercial, not in
., & position to switch suppliers.

a2
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because ‘unnecessary
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In addition, Rquitable emphasizes’ that Apollo and
Carnegie oﬁly want large customers whiéh prov;.tdo a significant
payback. It cites the fact that Equitable provide_l aerv.f.cp to
approximately 243,000 residential and commercial customers, and
that its residential customer load is w¢11.1::1 excess of 50% of
total retail load. In contrast, it stdtes, Apollo and Carnegle
serve montly :I.nduutr:lal load . and far fewer residential and
commercial customers and that their residential load is only
8.54% and 3.77%, respectively. In respect to Equitable,
generally and h.iutor:l.cally, it asserts that the Commission's
policy has been to hava large volume cuntonarl subsidize

residential customers. Bquitablo furthex contandl that this

'skinning the cream" approach will only create a system where.i.n
law coat service is avallable only to induntrnl customsrs while

Equitable also submits that this Commission and the
Superior Court considered and forcefully regarded a “skimming the

cream® . proposed in Re Service Gas Company, 15 P.U.R. (N.5.) 202
(1936), affirmed in Incorporatore of Service Co. v. Pa. P.8.C.

Pa. Supar. Ct. _« 180 A, 653 (1937). In that case certain
incorporators having a,cuen.s to local production gas suppliers
sought a certificate of public convenience to provide gas almost
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exclusively to industrial customers. This proposed mervice would
have been at lower cost and in direct competition with existing
facilities already serving all classss of éuutmrl in the

raglon. The Commission thera rejected the applioat.tan, reasoning

as follows:

Speaking generally, it is clear law' that a
company rendering public service is entitled
to a reasonable incoms based upon the value
of its property used and uvseful-in the public
service. If it secures this income from:
three classes of consumers at certain rates,
and one class ceases to take service, it is
obvious that the burden of providing the
income to which the company is legally
entitled will £all upon the two remaining
classes, thus nscassitating an increase in
the rates of thess classes. This 1is
particularly true whers, as here, the
:l-ininatnd class is the wmajor source of
nooma . =

It is =ignificant in this regard that the ~,
Sexvice Gas Company proposes to serve only
the large customers of gas, so that, even if
only a ‘small number of customers take service
from it, the loss to the companies now in the
field will be large in amount. Thus, the
proposed corporation, if it benefits any one
in the last analysis, would confer that
benefit only upon industrial users of gas at
the expense of domestic and commercial
customers which applicants do not intend to
serve. Such industrial customexs as continue
to take service from the established
companies would also be in danger of having
their rates increased.

[15 P-U.R- (U-s.) Bt 205] . ' P
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The Commission there went further to say that:

a One of the principal purposes of regulation
under the Public BService Company Law is the
prevention of ruinous rate competition
between public sexvice companies, Expérience
has demonstrated that whers two or more such
companies engage in rate war, the public,
while poeeibly temporarily benefited, will
ultimately be the loser. ‘

L} w .
It is therafore clear that any advantage
which would accrue to certaln industrial
customers might be bought at too grsat a-cost-
to the remaining industrial, comsercial, and
domestic consumars. - :
[15 P-U.R. ('ISI) .t 20‘-011

In affirming the Commission, Equitable says the
Buperior Court recognized and reiterated the basic policy issuas,

stating as follows:

It is clear that the volume of industrial
buginess permits lower rates to domestic
customers. The acquisition of this
industrial business by protestants, would
place inevitably, a greater burden upon the
domestic and other customers served by the
lattex.
w & & .

The question is not whether the granting of
the application will be for the convenience
and accommodation of mome of the public, but
whether it will be for the convenience,
accommodation and advantage of the public
gang;:glly and considered as a whole. [190A,

Equitable asserts that Carnegie’s alleged right to
serve along its p:l.palinas under its charter does not authorize

Carnegie to serve from pipeline extensions into strests or aress

5
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in which Carnegie does not now serve. Equitable contends that
Carnegie’s charter rights are restricted to those in place at the
o .

regulatory act effective January 1, 1914.

‘ Furthsrnora, Equitable doas not agrdglthat Cameg.la has

authority to serve customers which are m’;:ilong its lines 9r
within tha' supply district. Equitable contandl that the QXpIOns
language of the Natural Gas Companies Act requiral t.he customer
to be both along the lines’ &nd"gj;hm the uupply district.

of C&magie does not apply where the 'poin'l;.. of usags® is not
within convenient connecting distance of the pipeline.

It notes that the August 1, 1964 Gas Service Agresment
between Carnegie and Ploat Glass, Guardian Industries’
predecessor, prqvidel that title to all natural gas_ purchased -and
sold shall be considered as panlng to and vesting in Float Glass

at the outlet saide of Carnaq.ls'u Stat.i.on 40 + 00 ‘located on

Carnegie’s Pipeline D-228, i.e., the point ot delivary. It
notes that Guardian Industries’ actual naageflof Carnegie gas,
i.e., the "point of usage” will be npproxiutoi} thres miles away
fran the Guardian Industries plant in tha southeasternmost

porl:ion of Jafferson Borough. In this connlect;lon, Egl_:.l.t'.able

refers to our May 9, 1985 ruling in Columbia Gas of Pennsylvania,
wmie_.w (lnchor Glass) at C-844082,

vhere we said, in part: :

a6
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Petition of Lukens Steel Company, 58 Pa. P.

where the Commission said;
Lukena’ 'nrgulaent in this procesding that it .

i:

3t
.’,

Tha obvious intent of the Ratural Gas
Companies Act is pjot that the

delivery of gas service be made a convenient
distance, of the gas company‘s pipeline but,

rather,
copsumer who ls Jocated within a convenient
conpecting distance of the pipeline. '

It would be incomprehensible, indeed, to
suggest .that the provision in tha Natural Gas
Companies Act authoriring and requiring the
furnishing of gas service to consumers along

r could be viewed a0  as to
authorise or require-any natural gas company
to any would-bs cuatomer located. throughout
~the. State--of--Pennsylvania from any of its

pipelines, by delivery of gas at the

pipeline, where it is intended for
transportation either by pipeline, by
or

zailroad, by ' ’

in any other manner, to the customer’'s
location at any point throughout the four
corners of the Commonwealth . - _
[Mimeo, p. 38)

o b " g il 8] 'l"l P LY aal i
e D R v
. - . . " P 1

Equitable also cites, in this connection, the case of

has an absolute right to purchase elactricity
from PPEL so long as the point of delivery,
as contrasted with the point of consumpticn
of electric power, is located in the
certificated area of PPEL, could have some
validity, assuming the competitive argument

would be favorable to Lukens, were it not for
the fact that Lukens has ne plant facllity in

[58 Pa. P.U.C., 356,263; Emphasis supplied)

Equitable's cosplaints cite, inter alia, four rsasons
why it is mot in the public interest to, in effect, permit the
six 4industrial customers involved in these consolidated

37
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complaints to switch their gas luppliorﬁ in qvnrlnpplnq

territories: -

1. That customer switching results in
wasteful facilities duplication. -

2. That the switching of large volume
:industrial customers would expose
remaining “captive’ ratepayers to

- possible rate incraases. :

. 3. That customer switching impedes a
utility’'s ability to perform
eaffective supply/demand
forecasting. .

4. That precedential impact of

permaitting switching would result
in chaos. ‘ _ B

* Carnegie takes the position that it has a duty and a
right to serve the Guardian Industries plant under its charter.

1. That Cameale was incorporsted under the
Hatural Gas Companiop Act. -

Carnegie was issued Letters Patent on March 10, 1886
granting its perpetual existence under the provisions of “An Act
of provide for the incorporation of. natural ‘qal companies”,
approved May 29, 1885, (P.L. 29) (Natural Gas Companies Act).

The Natural Gas Companies Act established “districts”
and *pipelines®. It almo e?tahlllhnd_in natural gas companies a
charter duty to provide uﬁvicn to customers located in their

districts or along their pipelines.
an |
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Section 1. Be it enacted, etc.: That
corporations may be formed in the matter
mantioned herain by the voluntary association
of five or mora persons . . . for the purpose
of roducing, dealing 4in, transporting,
storing and supplying natural gas to such
persons, corporations, or assoclations,
within convenient connecting distance of its
line of pipe, as may desire to use the same,
upon such ‘texms and under such reasonable
regulations as the gas company may establish

‘;lo_ction 2.

* & « 1

Second. The place or places where natural
gas is intended to be mined for and produced
or received, the place or places whers it is
to be supplied to consumers, the general
route of its pipe line or lines and branches,
the location of its general office.

R R T

Section 10. The transportation and supply of
natural gas for public consumption is herehy
declared to be a public use, and it shall be
the duty of corporations, organized or
provided for under this act, to furnish to
consumers along their lines and within their
respactiva districts natural gas for hsat or
light or othexr purposes as the corporation
may detexnine ... . :

[Sections 1; 2; Becond; and 10, Natural Gas
Companies Act of 1853] ‘

2. That Carnegie’'s charter rights Axs®
1eale

Carnegie’s rights and duties were pressrved by the
Public Service Commimsion Law (Act 1913, July 26, P.L. 1374, Art.
111. 12;) and by the Public Utility Law (Act 1937, May 28, P. L.
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1053, Art. XIV, 1401); and again by the Public Utility Code of
1978, 66 Pa. C.5. 103(a). Section 103(a) of the Codes providess

Any public utility, .., having the right to
render service on the day preceding the
effective date of this part shall be sntitled
to the full enjoyment and the exercise of all
and every right, power and privilege which it
lawfully possessed on that date, .

Carnegie asserts that it has a rlght and duty to

provide services in its charter distriect of supply. ' A company
formed under the Natural Gas Companies Act has an obligation to

furnish gas, if reasonably available, to consumers in its charter

territory. Penneylvenia Gas Co. v. Pa. P.8.C., 63 Pa. Super. Ct.

557, 566 (1924).
| ' Cqénoqlo 8tatea that case law supports the proposition
- that under the Public Utility Code, a utility with charter rights
predating the 1913 Public Service Company Law is not required to
obtain Commission approval in order to proﬂda existing or
additional service within its charter territory, citing Harmony

Blectric Co, v. Pa, P.§.C., 275 Pa. 542, 119A. 712 (1923) aff'g,

78 Pa. Super. Ct. 271 (1922); Dublin Water Co. v, Pa. P.U.C., 206
Pa. Super. Ct. 180, 213 A.2d 189 (1965); Ngw Cagtle Electric Co,

Y. Pa. P.8.C., 70 Pa. Super. Ct..20 (1918); Penrisvlvania Utility
€. v. Pa. P.8.C., 69 Pa.Super Ct. 612 (1918)., It asserts that

10

SIURER o7 (T T [ r._-::wg.;’i;qr:.- Po
LR N S . . .."..'-n;'_ Lo

]

1
]

CX0002-040|




the court in Dublin Water Co,, 205 Pa. Super. Ct. at 187-88, 213

A.2d at 143 said:

As ptated in ' ctyi v 2 '
275 Pa. 542, 545, 119A, 712, affirming 78 Pa.
Super. 271: *The atatute «»s does not
contemplate that a certificate of public
convenience shall be obtained by a
corporation like the appelles, which was
already doing business on January 1, 1914,
for each step taken in the advancement of its
service within unabandoned chartered
territory.” To the same effect .see

s 254.
Pa. 289, 98 A, 950;
R-8.C., 69 Pa. Suparior Ct. 612) and Naw

[ ] ’ 10 Pa.
Buperior Ct, 20. ' -

t. That Carnegie has a right and duty to
erovide pervice from {ts pipelines

In addition to the right and duty to provide service in
a charter district of supply, Carnegie submits that a natural gas
company has a right and duty to serve .from itas pipelinea, whethar
or not they are in a charter district of supply.

In lvani as Co. v . U.C., eupra, the
contention that a consumer must be both along the lines and
within the service district of a gas company was dealt with
d.i.raétly. There the Court said (at page 561)1

(b) The contention that an applicant

for service pugt be both along
respondent’s lines apnd within its
district, Js uptenable The

txransportation and uui‘:ply of
natural gas for public consumption -
is declared by the act of

41
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respondent’s creation to be a
public use,

Benition of Apollo

Apollo takes the position that under its charter under
the Matural Gas Companies Act of 1885, it was authorized und
required to furnish gas service to customers who ars within
convenlent connecting distance fyom its pipelines, and that such
charter rights have—been preseived. " ""f;f .

It contends that the MNatural Gas Companies Act
established *districts® of production and luppljr, in addition to

*pipelines”. 1It also established in natural ga_l' companies a duty
to provide service to customers located in their districts or

along thelr pipelines: .

Section 1. Ba it enacted, etc.. That

corporations may be formed in the manner

mentioned herein by the voluntary association

of five or more persons, or as otherwise:
provided herein, for the purpose of

producing, dealing, transporting, stating and

supplying natural gas to such persons,

corporations, ox associations, within

convenient connecting distance of its line of
pips, as may desire to use the same, upon

such terms and under such reasonable

regulations as the gas company shall

establish.., . '

It urges that Alon and Wulfrath are within convenjient
connecting distance from its pipsline acquired !rcu PPG.
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Trial Staif .

Commission Trial Staff takes the poaition that Apollo
is without aither charter or certificataed aut.h:larity to sexrve in
Tarentum, Pennsylvania. It contends that Apollo’s service to
Alon and A. P. Gresn violates the Pﬁhlie Utility Code, which
requires - that utllity lorvic- cannot be md-rocl by a public
util.tty ‘without firlt hnv.lng ob;:;ir;d i corr.l.t.lcnt. of public
convenience from the ct::niu.lon authorhing luch service, or by
possessing chaxter rights prala:vnd by EBection 103 of tha Public
Utility c::da. 66 Pa. C.B. $103. '

Its witness, Yernen E. chandlcr, rocomand- that “ths

Commisaion act to "grandfather” tho_ utility - customer gas supply

arrangements wh.lch ax.tlt.d at the start of thims ju.-occoding and to
indicate its. npproval to u.u paxties of the conupt of long-tarm -

contracts for large users.”- (Chandler St. pagu 7-8) The upshot
of this r-cohandption 1-_' to pravent Carnegie from providing
service to large industrial customars who are l,arlﬁrod by other gas
utilities (such as Equitable) and’ Vto prcv;nt Apollo from
continuing its gas smexrvice to A. P. G:Sonlwult;ath llld‘ Alon in
Tarentum, Pennsylvania since they have been large industrial

customers of Equitable.
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Guardian Industries asserts that its glass
unufactur;nq facility located in Jefferaon B'or:ough‘ must operate
in general market conditions which are extremely competitive. It
states that despite the expenditurs of 81.3 gullion by it to
;odcmizc its facility, the plant has besn the worst performer
among. all. Gﬁlzd!.l‘n,,lndultriol plants, . .- .- |

r.------»»-mThora-.‘are_approxhat-J.y 200 Jjoba provided by Guardian

Industries in Jefferson Borough. Williss F. Block, Group Vice-
President of Guardian Industries stated:

Without competitive energy, thers is no glass
manufacturing plant at Floreffe... . I feel
that it is essential to the survival of the
Floreffe plant that it be able to purchase
all materials, including natural gas, at the
lo::-t pricea and from the most reliable
va or . :

He further stated that cost of gas represents

approximately 25% of the total cost of manufacturing at Jeffarson
Borxrough.
Guardian Industries contends that thg:a is no svidence

to suggest that Equitable will lose Guardian Industries as a

customer. Although Guardian Industries purchases natural gas

through its pip‘eilne from Carnegie, Equitable continues to. flow a

significant amount of nai:n.ul gas to Guardian Industries. As the

natural gas market enters the new area of competition, it atates
i '

i
i
|
|
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that each nt:.llity'l -tﬂchncy will becoms 1nportant, if not
critical. ‘ . . .
Seneral Critical Aspecty

Before entering into a discunion and resolution under

the facts of each of the cases hara involved, certain critical
aspacts must be noted;

1.  Economic Phencmenon ° ,

Notably, the surplus of natural gas 1n the marketplace
has not been attended by lower pr.lcu to natt natural gas
consumers. Btrikj.ngly, this phenomenon is contrary to the usual
economic results of oversupply in the marketplace, as compared,
for instance with the effect of the oil glut. With the raductl.an
of the price of*o.tl due to h surplus in luppléy, a reduction in
the price of gamoline at the pump almoat immediately followed.
Hot Bso with nntlnl gas. This phencmsnon has been a matter of
great concern not only to the Cuniu.lon, but to the Legislature

as well.

2.  Commodity Prowpures

It is generally recognized that 75% to B85% of the
burner-tip price of natural gas is due to the cost .of the
commodity itself. It musy be recognized that if cost relief in
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natural gas to reflect supply conditions in the markstplace
should be forthcoming attention must be primarily directed to the
commodity portion of the costs.

The market price of natural gas in the new surplus
environment .hal not been reflected in the cost of natural gas

consumers, du-, to soma sxtent, to the 10ng-f;m take-or-pay or

n:l.n.l.-u- purchuo contract: cnto:ed into by ln-c but not all

e e et e e

' nat.uml qnl d.lltribution uuuun, or not to t.ho same extent.

Such contracts were entered into during a natm:ul gas shortage to
ensure future natural gas needs of the utj.lity"q CONBUMGIS. AS a
result, . those utilities subject to such contracts have found

themselves in a market pressurs to retain largs user customers

against competition from othar fuels or from natural . qal

utilities not committed to such contracts. To some extent, this
pressure has besn reduced by utility “buy-out” of long-term or
minimum purchase contracts and by Federal regulatory xelief.

3.  Precedentia) Guldance

In these procesdings, we said (Tr. p. 129) that: *Qur

‘difficulty here is that we can find decisions that will satisfy

almost any position that anybody would want to tnka in this
nature of a case.” We also noted thats '
¥hile ‘all precedente have some value, wa nust
also consider that there’s an emerging
problem that has arisen here under present-
day conditions that may require scme re-

C e e ——e
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exanination of some prior decisions as to

whethexr they are applicable in today’s world.
L4 _IT-I.'.'- p- 1‘1] :

Commiesion stated;

In Be Lukens Steel Co., 58 Pa. P.U.C. 256, 262, this

Based upon our review of applicable statutes
and prior case law, ws have concluded, ,..
that prior legal precedents do not
specifically control in the factual  {issue
boefore us. ;

Some decisions of this Commission and of the appellatas
courts appear to be conflicting; in other cases, they can be

distinguished by the facts in each case.

In CAPCO Investigation at I-73070315 and 1-79070317, we

said:

The Commission’s exercise of its regulatory
authority must be amsessed in light of its
pPurposes and consequences, and not by
reference to isolated phrases from previocus
cases. Complex new problems reqiire more
than the application of ancient shibboleths.
As we said in our- Recommended Decision in py,

r ] -RIIIDI
438 (1978), (pp. 23, 24):

"Responsible: regulation is no

longexr the application of

- Yesterday’s solutionsy it im the

development of conceptas befitting

ggdagis.roquirmntl. [Mimeo, pp.
r 21]

.
-, L _-r:...'.. N e . " . """"-"“-"’"'*W e Liharevess _._.3..._'“.-,‘ r
e dadRD T S S X -2 3 4 R e S
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*In this connection, on October 10, 1884, in tﬁho'yithin

procesdings, we dan.lod the request of Trial Staff to certify the
following question to the Commission (as an apparent attempt to

quickly and easily resolve these proceedings):
47
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Did the Commismion, by its pronouncement in
its decimion in

[} + 42 Pa, P.U.C. 730, 734
{(1366), wherein the Commission admonished
utilities having overlapping charter rights
to conduct their public service oparations so
as to avoid competitive situations, jintend to
require that where two utilities have or may
have charter Tights to serve the psama
territory, and where ocne utility receives a
sexvice request from an established customer
of the other utility, the first otility must
attempt to obtain the other utility's consent R
prior to providing service, and if that
consent is not obtained, must obtain a
determination from the Commission prior to
roviding sexvice that the prxoposed service
8 in the public intexrest?

In refusing to certify such question :tn the Commission,

we said, in part:

Commisnion Staff's ~loaded” question purports 4
to request this Commission to apcertain what , »
another Commission *intended” g its cli‘icta in
KEoppers 18 Ars ago, there seeking an
affirmative z:swar 3!111:11, in effect, would
have this Commission retroactively enlarge
the 1966 pronouncement in Xoppexrp to implant
thereto language tailored by Commission Staff
establishing a regulatory mandate ne::r
expressed in Koppers. In Koppers L]

Commission Bgald what it said, and not what
the Commission Staff wish it had said, or
‘ what this Commission might think it intended )
- to say. - :

* & &

The public interest may change with time and
Circumstances. What was in the public
~ interest in 1966 - before ths Ar ofl
embargo and before escalating gas. rates in
- the face of a glut in the market - may or may
not be in - the public interest today. The
public interest includes not only the
interest of the utility or its customers or

48
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classes of cultourl; it involves th- whol.o
gennnl public. }

In our opinion, to have this Commission
determine the matter of public intersst on
the basis of a Commissich decision made 18
years ago, without a full dsvelopment of the
effect of vast changes in the enexrgy field
since, the significance of other inconsistent
decisions before and after, and the
particular facts of each case, could bring
into question such exercise of Commission
discration. o
(Mimeo, pp. 4, 11)

4. Chaxter Rights

. When natural gas was discovered in Pennsylvania, most
{and perhaps all) of the companiss organized to produce and sell
natural gas had their markets in the mors populous azsas,
although their producing areas were mainly :l.nll_..tho rural areas.
For example, a company organised to serve qalzl to consumers in
Pittsburgh might draw its gu wells in thoi rural parts of
Allegheny, Payette, Greens, and Washington Counties,? |

A number of natural gas canpaniu nr. formed under l:ho'

Corporation Act of 1874, P. L, 73, 1% P. B. §1, et seg. The case
of Emerson v. Commonwealth, 108 FA. 111, involved a corporation’s

claim fnder the 1874 Act of the exclusive right to furnish

natural gas.for fuel purposes in the City of Pittsburgh. In that

2 ges Trial Staff Exhibit 51 Letter of David Dunlap, Esq.
to W. A. Patch, Controller, Apollo Gas Company, dated
September 27, 1971, ’

49
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case, however, the Supresms Court of Pennsylvanis adopted a styict
construction of the 1874 Act end held that the 1874 Act was

applicable to manufactured gas companies anly. In addition, the
Supreme Court there made this recosmendation to the Lagislature:

In view of the irmense stores of this
valuable fuel which have so recently been
discovered, and of the great public interest
to be subserved by the legal authorixation of
corporations for supplying it, we think the
subject should bé brought to the attention of
the leginlature without delay so that

"~ appropriate legislation may be cbtained. And
we think it will be well for the lawmaking
power to consider ‘'with g¢gresat care the
question whether it is expadient to confer
upon any corporations it may authorise, the
::g}ulivo privilege contained in tha Act of
[108 Pa at p. 126)

The Natural Gas Conpsniss Act of May 28, 1B85, P. L.

29, 13 P. 6. §3541, et req. was subsequently enacted. ' Under this '

1885 Act, prior to 1914, a charter territory was readily obtained

from the Commonwealth, and thera wers no restrictions on ‘

overlapping territories. The charter was obtainad by a ﬁ.l:"l}r
routine ﬂling'wi.th the Becretary of the Comsonwealth, There is
nothing in the 1883 Act which suggests thaﬁ: the Legislature
thought monopoly baetter than competition, or one source of lupp.'ly
better than two, or ‘intended for any rxreason to give an existing
supplier of gas for distribution in a particular commmity the
privilege of exclusive rights to serve such et_luqity. in fact,
the 1885 Act appeared to open the fisld of natural gas supply to
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frea competition, in providing in Section 2 of the Act {15 P. 8.
§1983)3 .
Provided that‘neither this act nor any other
shall be so construed as to confer, authorise
or give color to any claim of exclusive right
in any corporation, howscever formed, dealing
~in any was or for any purpose in natural gas.
Purther, in the interim betwean 1874 and 1865, there
wexs occal.tgu.}; protests from persons living along the lines of
gas 'co-pani.cl that gas companies refused to serve thew, and
instead deli\"'iared all gas to the districts (populous centers)
specified .in the gas companies’ charters. As the result, the

1885 Act, in Section 11, declared that ths supply of natural gas

llil_l
« « «» public use, and it shall be the duty of
corporations, organized or provided for under
this act, to furnish to customers glopg their
lines and within  their respect districts
natural gas , . .
{Emphasis added} , : .

Authoxity to Operate

ax_a Public Utility

A natural gas company could be authorized to provide
natural gas ssrvice to the public by vi:tuc"ot aither (1) a
charter granted to the corporation by the Hatural Gas WOI
Act (Act of May 29, 1885, P. L. 29, 15 P. 8. $3541, gt meg.) or
(2) the grant of a certificate of public convenience granted by
the Pennsylvania GService Cosmission, or its succassor, the
Pennsylvania Public Utility Commiesion. |
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The Natural Gas Companias Act, 'providod that
corporations incorporated under the Act were granted two distinct

types of territories, a territery of production (the place or

places whera natural gas is intended to be minsd and produl:ed or

received), and a territory of sypply (the place or places where
natural gas is to be supplied to consumers). In addition, such

corporations were granted the right to supply natural gas to

consumers withjn convenjent conpecting digtance of its vioce lins.

The MNatural Gas Company Act was supplanted by the
enactment Of the Public Service Company Law (:Act of 1913, July
24, P. L. 1341, effective January 1, 1914); by t:.he rublic Utility
law (Act of May 28, 1937, P. L. 1053; and by the current Fublic

Utility Code (Act of July 1, 1978, P. L. 598).
The Supreme Court of Penmsylvania, in Penneylvania Gae

Co. v, Pa. P. §. C. 83 Pa, Superior Ct. 557 (192‘) explained:

. + - The corporation is given the right of
eminent domain for laying pipe lines for the:
transportation and distribution of Iits
product. It is a fact within common
knowledge that these companies, by virtus of
their right of eminent domain, construct
supply lines, for the transportation of gas,
through districts where no gas is distributed
or intended to be distributed; also where
there are no consumers to take the gas. The

riqght to ropriate vatea pr
public _use B
o) o) [~ ecs t

1 glatur anted atura 8 _C
this tracxdipa W d
r onabla 1 t

arporation's t
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[Emphasis added}
Such charter rights wers preserved by the Fublic

Service Act of 1913; by the Public ptility Law, Act of 1937,
P. L. 1083, Art. XIV, $1401; and again by the Public Utility

Code, 66 Pa. C. 8. §103(a).
The Act of 1937 spacifically states:

Except as herein otherwise expressly
provided, every existing public utility which
has been rendering service continucusly at
. least from January first, one thousand nine
hundred fourteem, shall be entitlsd to the
full - enjoyment and the exercise of all and
every rights, powers and privileges which it
lawfully possessed on that date . . . .

[mi 1937, May 28, P. L. 1053 Article XIV,
§ .1

Bection 103(a} of the Public Utility Code provides thats

Any public utility, ... having the right to
render service on the day preceding the
effective date of this part shall be entitled
to the full enjoyment and the exerxcise of all
any right, power and: privilegs which it
lawfully possessed on that date.

Cospetition

The FPublic Utility Code, as well as predecessor -

regulatory statutes, commits the choice of when to permit fixed
utilities to compete in the same territory to the sound

discretion of the Commission. w;._, 194 Pa.
Superior Ct. 548, 169 A.2d 113, 117 (1961); Dublin Water Company
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Y. Pa. _P.U.C., 206 Ppa, Buforior Ct, 180, 213 A.2d 139 (1965):
M&Mmmm,‘ P-B10310 (at 24-25, January 17,
1984). | \

The courts of this State recognized and enforced the
legislative intent of the Natural Gas Companies Act of 1885 to
open the field of natural gas supply to free compatition.
Recplos Natural Gae Company v. Fittsburgh, 1 Fa. County Ct. Rep.
311 (aff'd-withont Gpififon by tha Supreme Court of Pennsylvania);

Mepdville Natural Gas Co. v, Meadville Fuel Gas Co,, 2 Sadler 549

(Pa. Buperior Ct.), reversing 1 Pa. County Ct. Rep. #48. 1In

- Pecples Motural Goe Company v, Pittsburgh, supra, the Court said

(page 313)a

The Act of May 29, 1885 (P. L. 29], was
intended to open the field of natural gas
supply to free competition, and it expressly
declares it shall not be so construed as to
favor or give color to any monopoly in the
business. It is the duty of city councils to
carry out the act in go faith by
appropriate local regulations. Any ordinance
or acta of the local authorities intended to
give special favors to one or more
corporations, or to throw unreasonable
obstructions in the way of new companies, is
:m\;rlolnt.lon of the letter and spirit of the

The primary purpose of public utility iogulnﬂon has
besen not to establish monopolies but to serve the public interest
by ensuring to the public adequats and non-discriminatory rates.
The extent to which competition is to be parmitted in any field
of public utility regulation is a matter of administrative
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discration committed by tha Legislature to the Commission. As

the Court said in Sayre v. Pa, P U.C., 161 Pa. Super. Ct. 182, 54
A.2d 95 (1947)s

We start with the well-established principle
that “the primary object of public service
laws is not to establish a monopoly or to
guarantee the security of investmsent In

-public service corporations, but first and at "

all times to serve the interests of the

public.” Hoffwan v, P.8.C., 99 Fa. Buperior
Ct. 417, 419; 159 Pa
7 . [ ¥

Whether there shall be competition in any
given fleld and to what extent is largely a
matter of policy and an administrative
guestion that has wisaly been committed to
the sound discretion of the Public Utility

Comnission, .
B.0,8,., 152 Pa. Buperior Ct. 27, 30 A.2d 440.

Competition has a role to play in tho regulation of the
natural gas industry. Even limited compatition wounld seem to
encouxage suppliers of natlu:gl gﬁs to becoss mfo aggressive 1n
proposing new rates and service and thereby increase the
effectiveness of regulation by the Commission. It must Dbe
reseabersd that the Commission’s power is .'l.a::g.lf a negative one;
it must rely heavily on private initiative to prl;palc. projects
and rates to meet the customar needs. Competition and direct

regulation should complement each other to the benefit of “the

consumex generally.
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Investors in the natural gas 1ndunt:i:§ ara allowed an
gpportunity for a *fair return’ but by no’ moAns guaranteed
freadom from xisk or cnnpetitim. Such occurrence would dqprivi ‘.
competitors of the right to compete, inhibit efficiant allocation
of revenues, and deny the ultimate consumers tha lowest prices

to which they are entitled.

pe—— Y] ~.C9—,1-lion'.ﬂ-- in Columbin Gas of Pennsvlvania. Inc.

¥._Carnegie Natural Gae Company, C-844326 on March 7, 1986

considering the public l.nt_.ernt stateds *... It shall be our
policy not to prohibit competiticn between gas utilities, where
authorized service tarritoxie; Dvarllap.' {Mimeo, p. 17)

In l_i.tn remark to the Pittsburgh Chanber of Conmerce on

Maxch 8, 1985, Commiseion Chairman Shane saids

I belleve regulation is a poor substitute for
competition and, therefore, ragulators .should
let competition do their work for them
whenever poesible. Competition is spreading
through all phases of the public ntility
industry, and I think we regulators have a
duty to nurture it where it i{s wholesome but
being ever vigilant to make sure that
spreading competition does not become
predatory thus victimizing captive customers,
primarily residential and commercial
customers. In other words, while I advocate
competition, I believe that regulators have a
responsibility to overses the process at the
outset, instead of immediately moving toward
comnplete deregulation.

It makes littlae sense for the Commission to deprive ,
itself and xaotepayers of the competitive test of utility

56
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efficiency by 'grnndf.atharinq exlsting customer service

arrangements. .

'rhe practice of one company attempting to take business
awvay from gn::thar company is, in and of itself + hot predatory,
but simply the essence of competition. Predatory pricing refers
to situations in which a firm prices services below cost to take
sales away from a competitor with the aim of :driving the latter
out of business. “In—contrast; competitive pricing means that

Prices reflect costs such as the most efficient firm secures the

In wmww
Gao, Electric, Light ond Power GCo., 184 F. 2d, 552, 567, the

Court said:

One of the most important duties of a public
utility, inherent in its franchise to serve
the public, is the duty to take the
initiative in proposing reascnable rates and
rendering adequate servica, taking into
account changing conditions; and the utility
is not relieved from this duty because its-
activities are subject to governmontal
regulation, for a regulatory commission is
not clothed with the responsibility ~or
qualified to manage the utility’s business..,

business.

In *A Changing Environment for ll"uhl.tc Utilities”,
(Public Utilities Fortnightly, August 16, 1984) Illinois Commerce

Commiseion Chaimn, Philip R. O’Connor, said: -

In-a few yoars mast of these [:‘aqﬁlated]
industries will be characterized by
competition, their monopoly dimensions will
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be significantly reduced in scope, and the

barriers to compatition will be largely .
removed. The driving force behind much ‘of

this change is the rapid developmant of

technology which permits the public to become

more selective and less reliant on a single

_ supplier, ' '

* & @

The gas indus is alsc experiencing shifts
which i.m:.l:ln:unziew!r that the end of its lqnonopoly_
Btructure is near. The increase in the
number of businesses searching individually
for l._m;:._.pﬂ:.icidrgnml_wxa_nﬂwqgLmqmdimﬁly.. -
with gas producers is resulting in a declinme
wom=dB.  the__importance_of the .role of ‘pipeline

companies. ,
Even if gas coepanies do not obtain 'guffiéient gas from

- :
their own production facilities, and have entersd into long~term
contracts, they may lack the spark to 'engdge:;' in the unpleapant

business of renegotiating long-term contracts with producers;
only competition or stringent regulation can be axpecte‘d to prod -

them to do so. 5Ses Marviand's peoples Coupmel v, PERG, 761 F.2d

780 (1985). _
The loss of, or the failure to cbtain patronage, due to

competition, does not Justify imposition of charges that ars

exorbitant and unjust to the public.
It might be said that utility companies, like other

concerns, operate at a certain riek in Ithe.l: management
decisions; that while such decisions may or may not be imprudent,
they may be unwise. why then, should such utilities be insulated
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t:':o- the risk of their own managament decisions by placing the
cost of wrong management docia_iom upon tha rate}:ayu:?
Historically, foi' ovar a hundred ]_"‘.ll'.‘l, industrial
customers have been able to .Choose their principal gas suppliers
at any given time, and males to these customers have fluctuated a
great deal betwesn the publ:l.é gas utilities 1:n the Pittsburgh

area.
"~ Apollo and Carnegle provide some of the cheapest gas

sexvice in the State of Pennsylvania. The benefits of ‘economical
gas service and savings derived therefrom should not be denied
the gas customers able to avail themselves of sexrvice' fxom

Carnegis or Apollo,
| As Dr. Michasl J. Ileo, . witness for Apollo and

Carnegie, testified;

Unlike the philosophy underlying other
regimes, our economic system rests squaraly
on the premise that competition is the
principle force which creates efficiency~
the largest production. of goods and services
at the lowest cost. Az a pociety, we
interfere with the workings of competition
only in unusual circumstances, such as when
it seems to be clear that by modifying and/ox
regulating competitive behavior greater
economic efficiency can be achieved. In
essence, we take such action and sacrifice
the benefite of competition for what we think
is a greater benefit. In tha case of
utilities, for example, competitive behavior
is generally restricted because we believe
that the resulting -benefits of non-
duplication of facilities under a regulated
monopoly provision of service outweigh the
efficiency benefita of competition.
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In Western Pennsylvania, howavér, the
@xception to the compatitive rule does not
appear to bhe applicablae, This is true
because the compatitive provision. of gan
utility service predates utility regulation
such that the benefits of non-duplication of

facilities have already been lost for the

KOSt ‘part. To impose Mr. Chandler's short-
term recommendation on the structure of the
gas utilicy industry in Western Pennsylvania
would serve to do nothing more than to trade-
off competition and its attendant benefits
for the. Jlargely non-existent. gains of -non-

duplication of facilities.

'.Indead, bfm d.l-cnuraq.lng coxpatitive

behavior through grandfathering ... the

likely reeult will be.that all gas utilitcies

in Western Fennsylvania wil] opsrate less

efficiently than would otherwise bs the case.
!

L

Such large differentials of $1.38 to §2.25
per Mcf between the rates of Carnegia/Apollo
and Equitable strongly suggest that either
Equitable is inefficient or it i’ pricing
servica to large users improperly, 'This is
true because under the theory of regulation,
there should be no :other ‘form of economic
organizdtion which can provide sexvices to a
utility’s customers at a lower coat than that
incurred by the currently serving utility.

EPublic Intezest

decisions, without more, would indicate to one that there is

vast j.nconaiatonéy in such decisions.
:in the context of the prevailing public interest

Commiseion in the particular endeavor of -

decisions

position of the

A reading of the various Commission and appellate

&0

But a close view of auch

. "":"“fl:'l':'-:
- oag "
. ey
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activity, that is, gas, water, elactricity, telecomsunications,

and transportation, provides more appreciation of the rationale

of the various Commission and Appallate dac].liqnl'.

In this posture, one cannot group all public utilities
- togather to arrive as to what the public 1ntaroit may ba at the
time. At various times, and with. changing ‘conditions in the
‘particular utility endeavor, what is and what 1s not in the

- public interest may vary.
T UtLlity regilation of various public utilitien, ox of a
particular utility endeavor at the time, do,l not require, and it
would be improper to impose, such rigid regulation as would
defeat rather than auppu:ft the puhlic interest with changing
tiie'- and conditions, Commission or ‘appellate court
pr_onounqmnta ;'.md decisions, apprapriat- at the time of their
Luqanc-, may, however, bs inappropriate at ptl}nr times and under
different conditions. 5

!(out major gas utilities, including Eguitable, are
*backward vnrt:l.cnlly Integrated”; that is, such utilities have

affiliates who distribute natural gas through intrastate and °

interstate pipelines, both ' of wvhich are regulated, and other
atfiliates, unregulated, which own uigni.t:lcant. gas exploration,
development and production facilities. Such backnmd integration
may provide significant incentive for gas utilities to pay above-
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market prices for the gas they purchase from afﬂliate producers,
thus affording undue profits to their production affiliates.
Public utilities are charged with the responsibility of
menaging their affairs in such A way as to merve the public with
just and rauonable rates for efficlient and adequate service.
The loss of load resulting from compstition, inadeguate rates of
raturn, clothing other captive customers with a greater share of
fixed charqas, and—take-or=pay “and minifum b.tll cbligations due
to competition from other gas ut!.lit.i.aa are a function of past
management: decilion- which have proved to ba wrong. Whers wrong
management decisions have been made, the -hnraholder- of the
company and not ratepayers should be held accountablo. Likewise
any reduction in demand due to changes in the 1ndustr1a1 cll.natc
is the usual risk assumed by all companies. L o
In addition, increased fixed cost hurden upon remaining
captive customers, if ~ any, may be offset IF by reduction in

commodity costs brought about by competiton.
I

The public interest also includes the. interast of
industrials, and their employses. Such industrials are engagdd
in dai.l.y competition with competing firms. To stay competitiva,
management beeks every avenue, including roduc.lng utility costs,

to assure lower production costs to naet co-pat.i.tion.
The Commission is aware of the depmuinq business
conditions . in Western Pemnsylvania, In consideration of the
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public interest, the Commission must sesk to aid the

manufacturing climate in the region, and not throw roadblocks to

manufacturing ability to coxnpete in national and world markets.
At any rate, the Commission's conclusion that

competition between jurisdictional gas utilities, where

‘authorj..aed sexvice territories may overlap, ds in the public

interest is binding upon us as the present policy of the

" Commission.

Larneqie Service to Guardian
and Westinghouse Electric

1.  gCarnegie Charter

Carnegie was .lncoi-porated on May 10, 1886 undex the
Ratural Gas Companies Act of 1885. Carnegie described, in its
original charter, its district of production, its district of

nupplf and the route of its pipelines, in part as follows:

The place or places where natural. gas is
intended to be mined for and produced or
received are... Patton Township, Noxrth
Versailles and Penn Township, in the county
of Allegheny, state of Pennsylvania. I

The place or places where it is to be
pupplied to consumers to the citizens and
manufacturing establishments along the main
line as well as the several branches located

in the townships of ... Patton, Wilkins .
Braddock, Bterret, Mifflin and Baldwin, the
boroughe of Braddock and Homestead and cities

of Pittsburgh and Allegheny in Allegheny
County. : »
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The general route of itms pipeline or lines
and branches is the main line to axtend from
a point in Pranklin Township in Westmoreland
County into and through the townships of ...
Patton, North Versailles, Wilkins, Braddock
and Sterret Townships, in Allesgheny County to
and into the city of Pittsburgh...., .

By Certificate of i:nlarqmnt of its territory, dated
May 15, 1889, Carnegia extanded its districts of production,
districts Qf supply and bip-uuo routes. That certificate, in
part, providess .

The place or places where natural gas is to
bs mined for, or produced and obtained and

supplied, in addition to the places

previously provided for, and from which gas

is now produced or supplied, are ... Lincoln

Township, Jeffaerson Township, Elizabath

Township and Forward Township, Allsgheny

County, Pennsylvania .... ‘

The general route of the extension or
oxtensions of its pipeline or 1lines and
branchas, are as follows, to-wit:

O T ,

'

(c) Baeginning at a point at Thompson’s Run

in Mufflin Township, Allegheny County,
Pennsylvania; thence in a southeasterly
direction across said Mifflin Township, and

into and across Jefferson Township, Allegheny .
County, Pennsylvania .... .

Since 1889 Carnegie has been conductinﬁ gas production,
gathering and transmission activities in Jefferson Township and
Jeffurson Borough. Carnegie was providing service in Jafferson
Township as early as 1912, am:l' has been serving the Jefferson
United Presbyterian church continucusly since lpi)mxlutoly 1920. .
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Carnegla is presently nérvinq 50 customers in Jefferson Borough.
Carnegie provides service to approximately 170 residential, 40

commercial and 4 industrial customers in West Mifflin Borough, .

Allegheny County.  Carnegie’s pipeline N-81 passes through
Wilmerding and East ritt:burqh Boroughs, Allegheny County.

2. Camneqle's Rights Undexr
it Charter

Carnegie has a rlght and duty to provide service in its
charter district of supply. A company formad . und-r the Natural
Gas cﬂnpanial Act has an obligation to furnish qa-, if reasonably
ava:l.lahlo, to consumars in its charter ton:'.i.tory. _ This

obli.gatl.on is comlatlve to the right to prov.i.de sexvice granted

by the Act. mMumnu._n._r_.ﬂ_._c,_ 83 pa.

Super. Ct. 557, 566 (1924). _
We agres with Carnegie that law supports the

proposition that under the Public Utility CDdi, a8 utility with

charter rights predating the 1913 Public Service Company Law is -

not required to obtain Commission approval msiordpr to provide
existing or additional service within its charter territory.

Hlmnr_ﬂsssﬂs_cp.._z._u,_r;,_g_&_._ 275 Pa. 542, 119A 712 (1923)
atf'g 78 Pa. Super Ct. 271 (1922); mun_unm_m._z,__zu

FAl.C., 206 Pa. Super. Ct. 180, 213 A.2d 109 (1965); Mew Castle
Elegtzic Co. v, Pa, 'P.5.C., 70 Pa. Buper Ct. 20 (1918);
wwu,_a_&_ 69 Pa. Super Ct. 612
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(1918). A stated by the court in Dublin Water Co., 205 Pa.

As stated in Harmony Electric Co. v. P.8.C.,
275 Pa. 542, 545, 119a, 712, affirming 78 Pa.
- Buper. 2711 “The gtatute . does not
contemplate that a certificate of - public
‘convanience shall be obtained by a
coxporation like the appelles, which was
already doing business on January 1, 1914,
for each step taken in advancement of its
service within unabandoned chartered
‘territoxy.” o the same effect see Pennp,
Co., 254 Pa. 209, 98 A, 950, Fenna. Utilities

s 69 Pa. Superior Ct. 612; and
;70 Pa.

~ Superior Ct. 20. ;

In addition to the right and duty to serve in a charter

district of supply, a natural gas company has a right and duty to

aervi fxom ;lta. Pipelines, whether or not thoy: am,in a charter
district of supply. K '

While Equitable contends that a customer must be both

along the lines and within the service dhtr.lct;" of a gas company,

the Pennsylvania Suprese Court in Fennsylvanin Gas Company v. Pa, .

£:8.C., held otherwise, holding thats

The contention that an npplicant for service

must be both along respondent's lines and,

within its district is untenable. !

[at 561) o a .

Thus, the Ha-tural Gas Companies Act imposes a duty to
ssrve customers 'along utility 1lipes. Carnegie has a charter
right and duty to prov:[.dé service both in its charter district of

L j .
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supply and along and within convenient connecting distance of ity
lines, even though they are outside the district of supply.

EQu.i.table'a contention that the priorx rights which are

preserved are only those which a public ﬁtility has besn

F_Ollﬂnnmlx_:g_n_d_qm from January 1, 1914 is without merit.
A8 we said in 'MLMWMM

egie Natyral 2» C-844082, at page 33:

It is evident that  the purposa of provision
in the Na ] + Pproviding
for natural gas service to ¢
th ate v

lines, was to maintaln an element of
fairness, ¥hen the Legislature gave gas
companies the extraoxdinary right of eminemt
domain to take private property for the
construction of its pipelines, basic fairness
required that at least those whose private
Property wae thus invaded {as well as nearby
parties inconvenienced by the construction of
the pipeline in the area) shounld have the
right to make use of such pipeline facilities
of the gas Company, eoven though the gas

conpany did not otherwise intend to serva tlalg
'

area. - .
Pa. SBuperior Ct. 557; ‘Bock v, Pennaylvania

Gag Co., 18 Dist 245,

3. a. Guardien Industries |

Pehnsylvania Float Glass Company (now Guardian

' Industries) is a manufacturer of glass with & plant located in
Floreffe, Jefferson Borough, Allegheny County, which was formerly

a part of Jefferson Townnh:l.p..
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Carnegie and Pennsylvania Ploat Glass entered into a
gas service agreecment dated August 1, 1984, This agresment
provides for the point of c'lell.lvery for all natural gas by
Carnegie to Pennsylvania Ploat Glass at :ho outlet side of
Carnegie‘s maui.\ring and regulating station to be established at
Station 40 + 00 on Carnegies’s line B-228 in J;fterlon‘nomugh.
Fennsylvania Ploat Glass was to construct the pipsline from its
plant to:the connection on Carnegié’'s-1line.d ——— '

b. mnsum . L

Fisher Body Division of General ;lotorl Corporation
(Pittsburgh plant) filed an appliéatlon with Carnegie for service
dai;ed October 12, 1954. Pisher Body has boen a customer of
Carnegie since that time. Carnegie is not oonl'ideiing
conntrﬁcg:lng additional facilities to serve Pisher Body, has not
made an offer of additional service to Fisher Body and is not

considering additional service to Fisher Body.

3 Equitable on June 26, 1985, filed a complaint against J W
Wells, alleging that J w Wells, in constructing a natural gas
pipeling betwesn the plant of Guardian Industries, located in
Jefferson Borough,. Allegheny County, and a Carnegie pipeline in
sald Borough, is providing unauthorized public utility service in
violation of the Public Utility Coda.

We dismissed the complaint for lack of Cossission
Jurisdiction. We reached the conclusion that the gas service
provided by J W Wells, subsidiary of Guardian Industries,
r:ona:itutod service by and for itself and was not public utility
service. .
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c. HABCO
Carnegie is not Providing sexvice to WABCO, however, it
has met with representatives of WABCO who do not appear to be

interested in Carnsgie‘s service.

d. Hestinghouse Electzic
) Carnagie is not -providinq services to Westinghouse
Electric nor bu.lfding facilities to- connect Westinghouse. 1In
April 1984 an- offar of ‘service at Carnegie’'s rates was made to

Nestinghouse. . :

' 1. Apollo Charter
Apollo was incorporated April 1, 1867 under the Matural |

Gas Companies Act of 1885. By Agreement and Consolidation an
Herger dated December 30, 1916, Apollo merged with Versaillas

Puel Gas Company, also organized under the Matural Gas Companies

Act. Apollo was incorporated to provide natural gas l-rv!.co in a
supply diestrict descr.tbod as “Apollo, Armstrong County and thn
vicinity thereabouts and in Host;noreland Cm.mty on the oppowsite
side of the Kiskiminetis River from Apollo and vicinity.”

By articles of Incorporation dnt.d March 25, 1571,
Apollo amended its Articles of Incorporation to prav.ldo, in part,
the followingn

&9
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7. . The places where natural or manufactured
gas is to be supplied to customers along or
within convenient connecting distance of the
lines of pipe of the Corporation, including
without limitation places presently supplied
in or in the vicinity of the comsunity of
groighton, Eact Desr Township, in Allegheny
ounty .... : :
{Apollo Btat. Ho. 1, Attach. No. 5]

2. Apgllo Servige to Alop
and A, P, Grean (Wulfrathl

o _Tp;:m“nppro;;&—;;;'; appliéatidn for gams wservice on
November 15, 1983. To aserve Alon, Apollo constructed a meter and
regulator wet and tapped its line MN-67 in Grantham Strest,
!ai:ontun. Alon constructed the service line tro- Apollo’s M-67
to the int-r set. Line M-§7 was acguired tro:n PPG Industries,
Inc. in 1971 by Apollo. - |

Apolle‘s line M-67, from which Alon is served and line
G-1%0, from which Wulfrath is served, wers iioth acquired by
Apollo from PPG as part of the PPG acquisition, Transportation |
sexvice has been provided to A, P, Green, th'_- predecessor of
. Wulfrath, since Aprlhl 1872 and sales service h.p,,'bocn provided to | !

A. P. Green since at least .-November 1978, Salnf service has been o

provided to Alon since Fabruary, 1984.

. Both Alon and Wulfrath have plants located glong or
adjacent to Apollo’s line. .In the case of Alon, Apollo's liﬁo,
M-67, is located in Grantham Strest, on which the Alon property

70

CX0002-070]




is located. Line G-190 of Apollo runs through tha Wulfrath

In Corbet v, Pyel Supplv Co., 21 Pa. Super Ct. 80

(1902), the fuel conpany was seeking to dilcohtinuo gas service

property.

after five years of service. The court there paid;

+«. the defendant company was incorporated
under the Act of May 29, 1885, P, L. 29, and
its supplement of May 11, 1897, P. L.:50, and
under ita charter it became its duty "to
e furndish—-gae ‘—to*‘:ﬁ"fftrfﬁi‘,,““:&__m‘iﬁﬁ'ﬁ:"‘iﬁd
associations within convanient connecting
7T distances of its 1ine of pipe, as may desixe
to use the sams, upon such terms, and under
such reascnable- regulation, ams the gas
Comspany shall establigh.” '
[at 87)

in Belugich v. United Natural Gas Comgany, 3 Pa. P.S.C.
1263 '(1919) the complainant sought to compel service from the gas
company which had a distribution main in thes streset on which
complainant was located. ".!'h- gas company alleged that it had “no
charter righ£ to serve the puBlic in* that borough. The
Commission ordorod-- service. : | _

Apollo was advised in a letter of -:[.1::3 counsel, David
Dunlap, dated September 27, 1971, which includaq the statement:

The company is also obliged to serve "along

[ ol et it

generally. o

The certificate of public convenience issued by the
Commission to Apollo in conjunction with the acquisition of the
PPG natural gas asystem to prohibit Ap&.'l..l.o from /

71
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(withont nubsequagt Commission approval) to*the ganeral public”
in Creighton or East pear Township. Bervice to Alon and
ltu.].frath, both located 1in Taﬁntu-, does not violate the
conditions of the certificate of public convenience. '

Abandonment or
Forielture of Righte
of Caznegie _
Bquitable in its Main Brief, and Peoples iy its Brief
ML_QEI__{_H_Q‘ assert that Carnegie has abandoned charter
xights to sexve in Jefferson Borough, Alleghcny Cnunty,
Pennsylvania, and therefore the Commission has the discretion to

order Carnegie not to Provide service to Guardianm Industries in

Jefferson Borough.
In this connection,it is noted that Equitable in its

complaint against Carnegie regarding the proposed service of

Carnegie to Guardian Industries (Pennsylvania FPloat Glass) did -

not allege that Carnegie lacked service rights to serve. _Indud,

in its Amended .Complaint, Bquitable’s only allegation is that

Carnegie’s service to Float Glass/Guardian Industries is unlaufnl
in that such service is not in the fpublic interest”.

Equitable in its Amended Complaint did not assert that
Carnegie lacked charter rights to merve Float Glass/Guardian
Industries in Jeffexson Borough. 'To the coni:rary + Pparagraph
7(b) of the Amended Complaint recognizes “the overlapping service

72
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territoriss of natural gas utilities f.l.n southwestern
Pennsylvania.”

There is no evidence that Carnegla had abandoned its
charter rights to render service in Jeffaraon éorongh, Allegheny
County, Pennsylvania. In order to find abandonnent, the
Commiasion must first £ind an .tntention to nbandon, together with
"exterdal acts” by which the mtention is carried into effect.

7. _Badt “Bro: RE117oad » al Coppany, 168 Pa. Super
Ct. 351,7717A.2d 706 (1951). gae also In_Re Genexal Electric

Company, SB Pa. P.U.C. 97 (1984)

1.  The Commission has jur.lndiction over the pa:t:lu

and subject matter ia thias procaad:lng. ,
‘2. The matter 1is properly bafore tho Commission. _
3. | The primary objeoti.va of the public aarvica laws

and the priu:y purpnse of public ut:l.lity rogulation in =

Pennsylvania is to serve the public intereat.
4. The Commission has adjudicated that it will not
prevent competition between Juriedictional gas utilities where
authorized service territories may overlap. 7
5. Apollo has a c{lartar, right and duty to provide gas
service from and within convenient connecting -distance of its

lines of piin.
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6. Apollc has a right and dnty, upon appucat.toa,
provide gas service to Alon and Wulfrath.

7. Carnegie has a charter right and duty to p:ovido
gas urv.tce in its charter districts of production and supply and

" along and within convenient conmcting distance of its line or

pipe. |
‘8. Carmegie has a right and duty to. provide gas

service in Jefferson Borough to Guardian Induti:.lol.
9. Ca::mgh ‘has a right and dutr to provide gas

urvl.c- in West Mifflin Borouqh to Fisher Body D:l.vl.tl.an of

E
J

General Motors Ccnrporatl.on.
10. cCarnegle ha- a right and duty upon application, teo

provide gas sexvics to mco in Wilmerding Borouqh.

11. Carnegie has a right and duty, n‘pon application,
to provide gas sexrvice to wnttnghouu lloctr.tc Corporation in
Rost Pittsburgh. ‘

-
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Equitable Gll.cblpany
v.
-——npoaio'Gal‘Cul;Hﬁqf"“‘““‘“““'

C-844020

IT I8 HEREBY ORDERED: |
That the Complaint of Equitabls Gas Company against «
Apallo Gos Company, at Dockst lo: C-844028 1s hexreby dismissed.

August 2, 1988
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THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

~ Joint application of Equitable Resources, Inc., and :

The Peoples Natural Gas Company, d/b/a Dominion: : : ‘

- Peoples, for approval of the transfer of all stock and : A-122250F5000
rights of The Peoples Natural Gas Company to : '
Equitable Resources, Inc., and for the approval of

. the transfer of all stock of Hope Gas, Inc., dba

Dominion Hope, to Equitable Resources, Inc.

INITTIAL DECISION

Before
John H. Corbett, Jr.
Administrative Law Judge
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I  HISTORY OF THE PROCEEDING

. This decision approves, without modification, the Joint Petition for Settlement of
- this apphcatlon, which the parties joining therem filed on December 1, 2006.

On March 31, 2006, Equitable Resources Inc. (“Equitable™) and The Peoples
Natural Gas Company, d/b/a Dominion Peoples (*Dominion Peoples™), {collectively the
- “Applicants” or the “Companies™), filed a Jomt application seeking Commission approval for the
sale of all of the common stock of Dominion Peoples and Hope Gas, Inc., dba Dominion Hope'
(“Dominion Hope™), by their parent company, Consolidated Natural Gas Company, to Equitable.
| Notice of the application wésr published in the Pennsylvania Bulletin on April 15, 2006. The
notice announced that formal protests and petitions to intervene were to be filed with the

Commission on or before May 1, 2006.

The Office of Trial Staff (*OTS”) entered an appearance in this application
proceeding. The Office of Consumer Advocate (“OCA”) filed a protest, as did the Office of
Small Business Advocate (“OSBA”™), which also filed a notice of intervention. Numerous other
parties either petitioned to intervene or submitted protests, including: Amerada Hess Corporation
(“Hess™), Constellation NewEnergy-Gas Division, LLC (“Constellaﬁo‘n”), Northway Group,
L.P., Columbia Gas of Pennsylvania, Inc. (“Colﬁmhia' Gas™),? the Peoples/Equitable Merger
Intervenors (“PEMI™),’ The National Energy Marketers Association (“NEMA”), Pittsburgh
Theological Seminary, Amore Management Company, McKinney Properties, Inc., Crossgates
Management, Inc., Independent Oil and Gas Asso.ciation of Pennsylvania (“I0OGA™), Elmhurst
Company L.P., Energy Savers, Inc., International Brotherhood of Electrical Workers Local 1956
(“IBEW™), Utility Workers Union of America Local 69 Division 1 (“UWUA™), NRG Energy
Center of Pittsburgh, LLC ("NRG"), Pittsburgh Allegheny County Thermal, Ltd. (“PACT"),

N ! No slashes separate the “dba” for Dominion Hope in its home state of West Virginia.
2 Columbia Gas petitioned to intervene on a limited basis to monitor this proceeding.

3 While somewhat fluid throughout this proceeding, PEMI’s ad hoc membership at the time of this
decision inclndes: Albermarle Corporation, Allegheny Ludlum Corporation, BNZ Materials, Inc., Kopp Glass, Inc.,
Precoat Metals, PPG Industries, Inc., Union Electric Steel Corporation, and the University of Pittsburgh Medical

Center.
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. United Cerebral Palsy Association, Agway Energy Services, LLC, Mozart Management,
Benedictine Sisters of Pittsburgh, NDC Real Estate Management, Inc., Allegheny Cemetery,
UGI Energy Services, Inc., and Mon Valley Unemployed Committee (“MVUC").

On May 25, 2006, a prehearing conference was held. A Preheaﬁng Order on

June 2, 2006, inter alia, established a litigation schedule and modified the Commission’s rules
on discovery. Thereafier, eighteen Interim Orders were issued. On Jupe 7; 2006, a First Interim
Order granted a motion for admission pro hac vice of counsel for Dominion Peoples. A Second
. Inferim Order, together with an Amended Second Interim Order, amended the service list for this
case on Jﬁne 12, 2006. Thoee Orders granted a letter request dated June 8, 2006 secking to
‘withdraw the intervention of Energy Savers, Inc. See, 52 Pa. Code §5.94. The followmg entities
also were removed from the achve service list: Agway Energy Services, LLC, Allegheny
Cemetery, Amore Management Company, Benedictine Sisters of P:ttsbu.rgh, Crossgates
Management, Inc., Elmhurst Company L.P., Energy Savers, Inc., McKinney Properties, Inc.,
Mozart Management, NDC Real Estate Management, Inc., Northway Group, L.P., Pittsburgh
Theological Seminary, and the United Cerebral Palsy Association.

A Third Interim Order granted the motion of Peﬁnsylvania State Representative
Jake Wheatley, Jr. to intervene in this action. During the interim, the Applicants on June 19,
2006 petitioned the Commission for interlocutory review and answer to a material question .
pursuant to 52 Pa. Code §5.302 requesting that the litigation schedule established at the '
prehearing conference be expedited. Several of the parties, including the OTS, OCA and OSBA,
filed briefs in opposition thereto. By Opinion and Order entered July 21, 2006, the Commission
granted the petition for interlocutory review, but answered the material 'qeesﬁen in the negative.
The Fourth through Tenth, Fourteenth and Fifteenth Interim Orders ruled on discovery matters.
An Eleventh Interim Order granted the motion of the International Brotherhood of Electrical
Workers Local 1956 to withdraw its petition to intervene. See, 52 Pa. Code §5.94. A Twelfth
Interim Order declassified material previously deemed proprietary. A Thirteenth Interim Order
denied a motion 1o strike testimony. A Sixteenth Intenm Order granted NRG's request for leave
to withdraw its protest on November 6, 2006. /d. A Seventeenth Interim Order granted the
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request of PACT for leave to withdraw its petition to intervene on November 16, 2006. Jd. An
Eighteenth Interim Order issued on November 17, 2006 modified the litigation schedule.

Public input hearings were held in Pittsburgh on July 18, 2006 af 2:00 p.m. and
7:00 p.m. Tespectively. Altogether, a total of 18 iaersons testified at these public input hearings.
The testimony admitted into the record at the public input hearings is summarized, infra. During
technical evidentiary hearings on November 14-1 7, 2006,* various parties submitted prepared
 written testimony and cross-examined sponsoring witnesses. Altogether, the prehearing

conference and these hearings produced 554 pages of notes of testimony.

On Decembgr 1,2006, Equitable, Dominion Peoples, OTS, OCA, State
Representative Jake Wheaﬂey; Jr., MVUC, IOGA and Hess/Constellation (hereinafter
collectwely referred to as the “Joint Petitioners™) executed and filed a Joint Petition for
Settlement (the “Settlemenf’) On the same day, the Joint Peuhoners also served copies of the
same upon all other active parties, who did not join in the Settlement. The Settlement is attached
hereto and is incorporated herein by reference.” The Joint Petitionérs and those active parties
opposing the Settlement filed main and reply briefs urging adoption or rejection of the propesed
Settlement or portions thereof as their respective interests dictate.® .T.be record closed on |

January 12, 2007.

4 A hearing scheduled for November 13, 2006 was cancelled at the request of the perties in order to
accommodate settlement discussions. Ev:dentlary hearings commenced on the afternoen of November 14, 2006.
3 The termms of the Setilement are expressed in three executed term shests (Appendices A, B & C to
. the Joint Petition for Settlement). Unless otherwise expressly stated, no Joint Petitioner supports settlernent terms
other than those presented in its individually executed setilement term sheet. The Applicants submit that these
terms, tnken together, “represent a resolution of a broad and diverse array of interests which. ., confirm the public
' interest and bemefit the transaction” (Petition at 12; OTS M.B. at 2, n. 1).

8 The Applicants, OTS, OCA, IOGA and Hess/Constellation filed main and rép]y briefs, while
MVUC only filed & main brief supporting the Settlement. Rep. Wheatley submitted a letter/statement Supporhng the
Settlement in ien of s brief, The OSBA, UWUA, NEMA and PEM] filed main and reply briefs opposing all or

portions of the Settlement.
3
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0. THEPUBLIC INPUT HEARINGS

A, 2:00 p.m.. July 18, 2006, Pittsburgh, Pa.

_ 1. State Rep_resentatwe Michael Turzai represents the Twenty—mghth District
in the Pennsylvania General Assembly. He lives at 29 Meetinghouse Lane, Bradford Woods
Pennsylvania 15015. Rep. Turzai supports the application, because he believes the acquisition
will bring 200 additional jobs to Southwestern Pennsylvania as the Applicants declare in the

' application. He believes multiple gas lines of the two utilities running in the same area is a
wasteful redundancy that this acquisition will cure by according the -Apﬁlicants an opportunity to

engage in economies of scale and save their customers money (N.T. 73-86).

2. Alexander Nichols, who resides at 2057 Carriage Hill -Roa'd, Allison Park,
Pennsylvania, is the president of the Pittsburgh Regional Minority Purchasmg Council
(“PRMPC"™), which is afﬁhated with the National Minorities Supplier Development Councﬂ
( ‘NMSDC”) NMSDC is a 34-year-old organization created by corporate America with the -
assistance of the U.S. Department of Commerce, Office of Mmonty Business Entexpnses in
1972 for the specific purpose of prowdmg opportunities for minority-owned businesses, It .

currently Serves more than 3,600 corporatlons and its database has more than 16,000 certified
minority-owned businesses, served through a network of 39 affiliated councils in the United .
States and Puerto Rico. In 2004, it reported more than $89 billion in contracting w1th mindrity '
suppliers. In Pittsburgh, PRMPC has 110 certified minority businesses and 80 corporate
members. Historically, both Equitable and Dominion Peoples were members of the PRMPC, but
Equitable dropped its membership in 2002 and has not been visible since. On the other hand, -
‘Dominion Peoples has been a very supportive member df the PRMPC and reported $49 million

in purchases from minority suppliers in 2004 and it has participated in every event that PRMPC
sponsored. With the announcement of the acquisition, however, Dominion Peoples has not
renewed its membership in the PRMPC and it has not participated in any PRMPC event this

year. Mr. Nichels is concerned that Equjtablé’s lack of interest will mean less participation in

the PRMPC in the future (N.T. 87-90).
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3 John Robert Lam_zon; who residés at 236 Charlemma Drive, Pittsburgh,

Pennsylvania 15214, is the owner and president of JRL Enterprises, which supplied temporary
personnel services to Equitable for 15 years. ‘He notes that several African-American Equitable
. employees inshumenfal in maintaining a good business relationship with JRL recénﬂy left their

employment and were not replaced by Aﬁ'icaneAmericans. Afterwards, Equitable held an

anction for the services that JRLﬁrovided and awarded the contract to another supplier. He

believesl that “Equitable’s handling of this entire process was mean—spin'ted and would not have
"occurred when African-Americans sensitive to diversity were in responsible positions.” He has

noticed 2 significant decline in the amount of minority business with Equitable. If the

acquisition is approved, Mr Laymon would like to see improvement in Equitable’s handling of
" dﬁersity relationships (N.T. 91-93). ‘

4, Samson McMahon, who resides at 1922 Shaler Drive, Glenshaw,

Pennsylvania, is self-employed with Verification Services Company and he has been a customer

of Dominjdn Peoples for 35 years. He opposes the acquisition, because he believes captive
customers will shoulder a disproportionate share of the cost and he believes Equitable’s
management has been evasive about the effects of this transaction (N.T. 93-111).

5. James R. Behr has owned Energy Savers, Inc., located at 306 McKnight

Park Dnve Pittsburgh, Pennsylvania, for 24 years. He markets electric and natural gas service

" to commercial properties. He opposes the acquisition, because he believes Eqmtable; presents no
substantive évidence to supﬁort it. While noting that Equitable claims that this transaction is an
aﬁquisition and not a merger, Equitable has already started notifying customers that discounted
contracts will be eliminated and competition will no longer exist. One local hotel has received
notice that its natural gas prices will i_ncrease $150,000 annually. Mr. Behr asserts that healthy
competition among the three natural gas utilities in Pittsburgh has allowed older buildings in the
city that are less energy efficient to compete for tenants with more modern energy efficient

facilities in the suburbs. He believes that if the Commission approves the acquisition, Dominion
Peoples will abandon its interstate gas suppliers in favor of using Equitrans, an Equitable |
affiliate, at a higher cost (N.T. 111-17).
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6. Randall C. Hillard is a senior vice ﬁresident for National Developmeﬁt
Management Corporation (“NDC”) with oﬁiccs located at 4415 Fifth Avenue, Pittsburgh,
Pennsylvania 15213. NDC, the largest Pittsburgh-based property management company,
manages apprcn(im'ate.ljrr 100 properties on the East Coast and about 9,000 apartments. Because
of the existing compétitioﬁ between Equitable and Dominion Peoples, he has been able to obtain
~competitive rates. Without competitive rates, his gas bill will increase $160,000 anmually, which
he cannot pass on to his tenants, Consequently, the increased gas cost would mean that he would
have to eliminate five employees. His experiences with Dominion Peoples have been very
cdrdial, while be has found the relationship with Equitable to be very difficult (N.T. 117-22).

‘B. 7:00 p.m., July 18, 2006, Pittsburgh, Pa.

7. Joel 8. Barton s a staff accountant with Elmhurst Company, with offices
located at 1 Bigelow Square, Pittsburgh, Pennsylvania 15219. Elmhurst is a Pittsburgh-based
business that acquires and develops high-guality real estate, which includes over 2 million square
feet of ofﬁce, dlstnbutlon hotel and flex space in westem Pennsylvania. Mr. Barton works with
Mr. Behr of Energy Savers to obtain natural gas service at the best rates for Elmhurst’s bulldmgs.-
Recently, he negotiated with Dominion Peoples to obtain naturél gas service for the Doubletree
Hotel. But once the proposed acquisition was announced, all further negotiations t_:eased.‘ When
he attempted to negotiate with Equitable, its representative informed him that s‘in;:e competitipn
no longer existed, Equitable was no longer offering discounted contracts. Further, onceit
received approval of the acquisition, Equitable informed him that Elmhurst would be expected to
pay the ﬁﬂl tariff rate. Mr. Barton explains a full tariff rate would mean a threefold increase of
appronmate]y $150, 000 a year for the Doubletree Hotel. Elmhurst cannot pass this increase on
to hotel guests or to its other commercial tenants (N.T. 138-44; Public Input Hearing Exh. 1).

- 8. William W. Belt, who resides at 2304 Center Avenne, Plttsburgh,
Pennsy]vama 15219,isa secunty guard at the Umvemty of Pittsburgh. He is president of the

Association of Community Orgamzatlons and Reform Now (“ACORN") and vice president of
the Coalition of Black Trade Unionists. He is concemed that any increase in gas prices resultmg

from this acquisition will negate the recently won raise in the minimum wage (N.T. 145-46).
6 ' .
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9.  Richard LeGrande, who resides at 726 Anaheim Street, Pittsburgh,
Pennsylvania 15219, is the manager of the Ship of Zion Project, a faith-based initiative

connecting welfare and entry-level employees with places of employment. Formerly, he was a
. moderator of the Presbyterian Hunger Committee for the Pittsburgh Presbytery, where he
encountered many instances of gas service termination and its effect upon low income

individuals. If the acquisition is approved, he urges a safety net for these people (N.T. 146-48).

10.  Nettie Pelton, who resides at 90 Industry Street, Pitisburgh, Pennsylvania,

is a retired hotel worker. She is concerned about the effect of the proposed acquisition upon the

. .utilities” low income cusfome_rs and the Customer Assistance Program (“CAP”) and Low Income
Home Energy Assistance Program (“LIHEAP”) (N.T. 148-50).

11.  Willamae Tot, who resides at 2011 Zimmerman Street, Pittsburgh,
Pennsylvania 15210, is retired from the City of Pittsburgh School District. She is also 2 member
of ACORN and two grandparent support groups. She opposes the proposed acquisition, finding
-thaf it will not assist low income people (N.T. 150-51). - |

12.  Jack Harris, who resides at 548 Rosedale Street, Pittsburgh, Pennsylvania, -

1s currently receiving disability income. He also expresses concern about how the proposed

acquisition will affect low income people (N.T. 151-52).

13 Michael Maloney, who resides at 715 Marzolf Road Extension, Shaler
Township, Allegheny County, is an employee of Equitable, performiﬁg service terminations. He
wonders whether the 200 jobs that the acquisition promises will remain in this area. Asa
Dominion Peoples customer, he finds the cost of his natural gas to be $2.00 Iess per Mcf than
with Equitable and without competition, _he believes his gas rates will increase (N.T. 153-55).

14.  Paul LoDico, who resides at 849 Deely Street, Pittsburgh, Pennsylvania
15217, is a director of the Mon Valley Unemployed Committee (“MVUC™). He is concemed
. about obtaining quality jobs with fami]y-sustaining wages for this region. He wants to hold

Equitable to its promise that this acquisition will create 200 new jobs. He wonders why this
. B :
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proposed transaction is termed an acquisition and not a merper. He wants assurance that -

assistance will be available to low income peﬂp‘IE, if this acquisition is approved (N.T. 156-64).

15.  James Fichenlaub is the director of governmental affairs for the Apartment
Association of Metropolitan Pittsburgh with ofﬁ&.es located at 2041 Boulevard of the Allies,
Pittsburgh, Pennsylvania. This organization represents 250 owners and vendors of mulﬁfémjly
rental properties in sonthwestern Pennsylvania, predominantly in Allegheny County. While this
organization has not taken a position on the proposed acquisition, its representatives have met
* with Equitable to discuss its concerns. This organization was uncertain whether it would seek to
intervene in this proceeding (N.T. 164-69). |

16, . Lillian Griffen Allen, who resides at 140 Robinson Street, Pittsburgh,

Pennsylvania 15213, is a 97-year-old retired beautician. She wants to know what will happen to

her gas line insurance, if this acquisition is approved (N.T. 170-72).

17.  lohn Kelly, who resides at 350 Turngate Drive, Bethel Park, Pennsylvania
15102, is a community organizer for ACORN, whichis a grass-100ts organization worldﬁg to .
-advance the causes of low to moderate income working families. He is concerned that the
acquisition will mean higher gas prices for not only himself, but also for low income people. He
is also concerned about the accountability of a larger gas company after the acquisition

(N.T. 172-75).

18. . James Maloney, who resides at 25 Arlor Drive, Plttsburgh, Pennsylvania
. 15214 isa retu"ed employee of Equitable. He was employed with Equitable for 35 years,
reading meters, shuttmg off gas service and.workmg in the warehouse. He opposes the
acquisition, because he believes Equitable is not fiscally responsible. Equitable has fewer

employees and it subcontracts more work now, including meter reading (N.T. 175-78).
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.  FINDINGS OF FACT

1. Equitable Resources, Inc. (“Equitable”) is a publicly held, Pennsylvania
corporation formed in 1925 by the consolidation and merger of Equitable Gas Company and
Monongahela NaturaI-Gas Corporation with a corporate history dating to 1888. Headquartered
in Pittsburgh, Equitable is an integrated energy company, with an emphasis on Appalachian area
natural gas supply ectivities including production and gathering and natural gas distribution and
transmission (Applicants Exh. 1 at 3-4; and Equitéble St. 1 at 4). |

. 2. Equitable Gas Company (“Equitable Ges”).is the operating utility division
of Equitable. It provides natural gas service to approximately 257,000 customers in ten
Pennsylvania counties, including the City of Pittsburgh, and to 13,474 and 3‘,7'02 customers in
West Virginia and Kentucky, respectively (Applicants Exh. 1 at 3-4; and Eqin'table St. 1 at 4).

3. The Peoples Natural Gas Company, d/b/a Dominion Peoples, is a public
utility e01150raﬁon incorporated in Pennsylvania in 1885 that provides natural gas service to
approximately 357,000 customers in 16 Pennsylvania counties, Dominion Hope is a natural gas
public ufility operating in West Virginia subject to the jurisdietien of the Public Service
Commission of West Virginja (“PSCWV™) (Applicants Exh. 1 at 3; and Equitable St. 1 at 5).

4, Dominion Peoples and Dominion Hope are direct, wholly-owned
subsidiaries of The Consolidated Natural Gas Company (“CNG”), a holding company
incoq:oréted in Delaware. CNG is a direct, wholly-owned subsidiary of Dominion Resources,

Inc., a holding company organized under the laws of the Commonwealth of Virginia (Apphcants
Exh. 1 at 3; and Equitable St. 1 at 5).

5 If this application is approved Equitable will acquire Dominion Peop]es
and Dominion Hope in a stock transaction under which Dominion Peoples and Dominion Hope
will become direct, wholly-owned subsidiaries of Equitable. Under terms of the Stock Purchase
Agreement Equitable will acquire all of the outstanchng capital stock of Dominion Peoples and

Dormmou Hope (Appheams Exh. 1 at Appendix A).
9
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6. Dominion Peoples will continue to exist as a Pennsylvania public utility
corporation and remain subject to regulation by this Commission. It will adhere to its existing
tariff until changed by this Commission’s approval. Dominion Hope will continue to exist as a
West Virginia public utility corporation and f,emain subject to the regulation of the PSCWV
{Applicants M.B. at Appendix A, 16). |

7. The consideration for the stock acquisition is approximately $970 million,
' which was determined by competitive bidding and arms-length negotiation (Applicants Exh. 1
at 6; and Equitable St. 1 at 4-6). ‘

8. Equitable will pay cash for the stock and finance the transaction through 2
combination of equity and debt securities and possible asset sales. Equitable will register the
appropriate securities certificate with the Commission prior to issuing securities associated with

the transaction (Applicants Exh. 1 at 6; and Equitable St. I at 8).

9. The acquisition will enhance Equitable’s corporate presence in
Pennsylvania and return ownership of Dominion Peoples to Pennsylvania. Equitable’s corporate
headquarters is located in Pitisburgh in a revitalized area on the North Shore of the Allegheny
River. Equitable will expand its presence on the North Shore, benefiting the City and region
{(Applicants Exh. 1 at 8-9; and Equitable St. 1 at 3, 9-11).

10.  Equitable claims the acquisition may add 200 new jobs in the Pittsburgh
* and northern West Virginia region, while honoring Dominion Peoples’ labor contracts. New
jobsin 'corporate shared services, information technology and customer services will be
neceséary to replace part of Dominion Peoples’ support operations in Ohio and Virginia, which
will remain with Dominion’s other business units (Applicants Exh. 1 at 8; Equitable St.l lat9,
14; and Equitable St. 1-R at 12-13 and Attachment A thereto).

11. The acquisition offers an opportunity over time to reduce annual
purchased gas costs (“PGC”) by épproximate]y $10 million or $0.154 per Mcf through the

elimination of interstate pipeline transportation and storage contracts that Dominion Peoples has
10 '
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with Texas Eastem ¢ ‘TETCO”) Tennessee (“TG "} and Dommmn Transmission (° ‘DTI”) '
(Equitable St. 1-R at 4, 12; and Equitable St. 3-R at 15-16).

12, ' Equitable projects potential savings approximating $145 million will exist

as a result of the acquisition eliminating redundant pipe in overlapping service territories:

e Savings of $114,887,000 were identified under the assumption that
74.4 miles of bare steel and cast iron pipe of either company could be
eliminated and the cost to replace these segments avmded, becanse of the
proximity of pipe from the other company;

e Savings of $4,190,000 were identified under the assumption that
approximately 4 miles of coincidental steel-installed from 1961-1971
could be eliminated should leakage justify replacement; '

. Savings of $500,000 per‘year were projected from the avoidance of
mainline extension costs due to the elimination of competition to serve

new load;

. Operational savings of $489,500 per year were estimated in the areas of
leak surveillance and leak repair associated with the elimination of
coincidental pipe; :

) _.Anticipated future projects, which would enhance system operation on
' - Dominion Peoples’ system on a stand-alone basis but likely will be
unnecessary if the systems are combined, were identified to save
$20.5 million;

) Unquantified savings identified include opportunities for cost avoidance in
* the areas of mandatory relocations, elimination of single feed systems and
~ distinct regulatmg stations, and future potential rep]acements of critical
feeds and crossings.

{OCA St. 35, Attachment RCS-28S).

13.  As aresult of these investment and operational savings, customer rates
could be lower than they otherwise would be ahsent the stock acquisition. Ehmmatlon of
redundant pipe in overlapping service terntones will create substantial savings that could not be

achieved absent the stock acquisition (Eqmtab]e St. 1-R at 4, 17-18).
: 11 '
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‘14, Subject to certain limited exceptlons Equitable and Dominion Peoples
will niot file a general increase in base rates under Section 1308(d) of the Public Utility Code (the
“Code”) before January 1, 2009. This Rate Case Stay-out provision will prowde ratepayers with
. ameasure of rate stability into 2009 (J oint Petltlon for Settlement, Appendix A at {1).

i15. Any acquisition premium and transactidn costs, includi'ng all tax effects,

| Will be excluded from rates. Expenses and capital costs associated with the acquisition will be

accounted for in accordance with GAAP and not deferred for future récovery (Joint Petition for
'Settlement, Appendix A at §2). -

16.  The Settlement provides for the creation of a service quality index (SQI)
with proposed annual performance standards in certain areas. If the SQI standards are ot met
" during the effective period of the Settlement, the Commission may open a formal proceeding to
mvestigate the non-attainment of the performance standards in question (Joint Petition for

Settlement, Appendix A at 16).

17.  The Joint Applicants and other interested parties will form a Universal
Service Collaborative Group to discuss universal service and energy conseryation issues. The
Group, inter alia, will mest as needed, but not less than semi-annually and discuss Universal

Service program changes, best practices and integration issues prior to any Universal Service

program modification and before any filing is made with the Commission to merge the former .

Dominion Peoples’ program with the Equitable program. Dependent on the receipt of adequate
program funding, Joint Applicants agree not to impose any ceiling on Customer Assistance
Program (“CAP”) enroliment (Joint Petition for Settlement, Appendix A at 15).

18.  The Settlement recbgm'zes the importance of providing market access and
economic opportunities to diverse businesses and people. Equitable’s senior management and
Rep. Wheatley agree to work together to a‘ccomplish diversity objectives (Joint Petition for
Settlement, Appendix A 'at {8).- ' : :

12
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19.  The acquisition will add approximately 357,000 customers to Equitable’s
Pennsylyania operations providing opportunities for economies of scale that might not otherwise
occur absent the transaction. Over time, Equitable expects the expanded customer base and
résulﬁng opportunities for economies of scale to produce rates for distribution service lower than
the rates that would otherwise have occurred (Applicants Exh. 1 at 9; Equitablé St. I-R at 5,
19-20; and Equitable St. 2 at 7).

20.  Equitable believes a combined pool of 568,000 potential residentia choice
customers will provide an opportunity for natural gas suppliers (“NGSs™) to benefit from
economies of scele through reduced transaction costs and reductions in the cost to acquire

customers (Applicants Exh. 1 at 9; Equitable St. 1-R at 5, 19-20; Equitabie St. 2 at 7).

_ 21.  The concentration of payment-troubled customers is higher in Equitable’s
service territory than anywhere else in the Commonwealth outside of Philadelphia. Equitable
‘posits spreﬁding Universal Service costs more widely throughout western Pennsylvania is
consistent with the Nattﬁal Gas Choice and Competition Act and a public benefit (Applicants
Exh. 1 at 9; Equitable St. 1 at 12-14; and Equitable St. 1-R at 5-6, 20). '

22.  For aperiod of three years, Equitable Gas and Dominion Peoples Wi]l
maintain contributions to hardship funds and the local community at least at the level of direct
_ contribution amounts attributable to Equitable Gas and Dominion Peoples in 2005, net of the
contributions made to the 2005 Stay Warm Pennsylvania Program (Joint Petition for Settlement,

Appéndix A atq5).

23.  Equitable will contribute sufficient amounts to the Pension Plan for
- Dominion to meet ERISA and Pension Protection Act of 2006 safegnards thereby securing the
pension benefits of Dom.inioq Peoples employees (Joint Petition for Settlement, Appendix A at

94)..

24, Equitaﬁ]e agrees to use aerial patrols to moniter transmission lines for

excavation activity and encroachment. It will review and implement procedures similar to
13 ' :
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Dominion Peoples’ program for identifying areas of acﬁve corrosion on cathodi_cally unprotécted
pipelines. Equitable will aggressively review tﬁe existing valves in its and Dominion Peoples’
distribution systems in order to isolate relatively small areas in the event of an emergency and

- instail new valves WHere necessary. Upon completion of the transaction, Equitable will also
begin to develop an action plan to address bare steel and cast iron plpe on the Dominion Peoples

system (Equitable St. 1 at 15).

25.  Aspart ofa later proceedmg combining the tmlffs of Equitable and

" Dorminion Peoples, Equltable will file tariff provisions that promote development of the
competitive retail natural gas supply market in the combined Equitable/Dominion Peoples
service territory. Prior to commencing any proceeding to.combine tariffs, Equitable agrees to
form a users group of marketers to make recommendations concerning the prdposed inerged '

tariff (Joint Petition for Settlement, Appendix C at pp. 3-4).

_ '26.  Any diminution in benefits which Equitable/Dominion Peoples customers
may have derived by elimination of gas-on-gas distribution competition between Equltable and
Dominion Peoples will be mitigated through the development of an effectively competmve retail
gas commodity market (NEMA/Hess/Constellation St. 1-R at 3-4).

27. To advance the competitive retail natural gas supply market, Equitable
will begin exiting its Agency Service program as it presently exists and will imit i:rbvision of its’
-Agency, Service going forward. As part of this process, Equitable will advise its customers that
they can receive their natural gas supply from an NGS of their choice and Equitable will provide
them with a list of all current NGSs, including Equitable Energy, that are licensed to supply gas
in the service territory (Joint Petition for Settlement, Appendix C at pp. 1-3).

28.  Equitable will impleinent certain Dominion Peoples’ operational rules and
practices for pool operators, inclﬁding a monthly gas accounting methodelogy and an histbrical
meter production/nomination memodoiogy to simplify movement of locally produced
Pénnsylvania natural gas. Ecjuitai;le agrees to integrate its Apollo District with its Equitable

District and with the Dominion Peoples system and charge producers one set of uniform rates for
14
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+ the entire Equitable/Dominion Peoples h‘anémissionfdistribution system/gathering sjrstem {(Joint
Petition for Settlement, Appendix B at §]1-2).

29.  Historically, Equitéb]e has tried to increase local gas pro'ducﬁon on its
system. If the Commission approves this transaction, Equitable believes the potential exists for
lower cost local Appalachian production to displace 10-15 Bcf of interstate pipeline supplies on
an annual basis (Equitable St. 3 at 15; and Equitable St. 3-R at 20, 23-25).

30.  Equitable posits the proposed acquisition will have no effect on Equitable
_or Dominion Peoples employees or their authorized collective bargaining agents. No workforce

' Vre‘(iuctipgs are proposed (Equitable St. 1 at 18).

IV.  DISCUSSION

A.  Introduction

Equitable is a publicly held, Pennsylvania corporation formed in 1925 by the
consolidation and merger of Equitable Gas Company and Monongéhela Natural Gas Corporation
with a corporate history dating to 1888. Headquartered in Pittsburgh, Equitable is an integrated
energy ﬁompany, with an emphasis on Appalachian area natural gas supply activities including
production and gathering and natural gas distribution and transmission. Equitable Gas Company -
(“Equitable Gas”) is the operating utility division of Equitable. It provides natural gas service to
approximately 257,000 customers in ten Permsylvania Counties,’ including the City of
Pittsburgh, and to 13,474 and 3,702 customers in West Virginia and Kentucky, raspectlvely
(Applicants Exh. 1 at 3-4; Equitable St 1 at 4).

7 Equitable Gas prowdes service in all or a portion of the following counties: A]legheuy,
Armstrong, Butler, Clarion, Fayette, Greene, Indiana, Jefferson, Washington and Westmoreland (Applicants Exh. 1,

n 6).
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Dominion Peoples is a public utility corporation incorporated in Pennsylvania in

1885 that provides natural gas service to approximately 357,000 customers in 16 Pelmsyivania
counties.® Dominion Hope is a natural gas public utility operating in West Virginia subject to
the jurisdiction of the Public Service Commission of West Virginia (“PSCWV’;). Dominion
Peoples and Dominioﬁ Hope are direct, wholly-owned subsidiaries of CNG, a holding company'
incorporated in Delaware. CNG is a direct, wholly-owned subsidiary of Dominion, a holding
company organized under the laws of the Commonwealth of Virginia (Apphcants Exh.1at3;
‘Equitable St. 1 at 5).

Equitable wishes to acquire Dominion Peoples arid Dominion Hopein a stock

* transaction under which Dominion Peoples and Dominion Hope will become direct, wholly-

- owned sﬁbsidiaries_of Equifable. Under the terms of the Stock Purchase 11‘;,c,r1je=e~.me'11t,9 Equitable
will acquire all of the outstanding capital stock of Dominion Peoples and Dominion Hope.
Dominion Peoples will continue to exist as a Pennsylvania public utility corporation and remain
subject to this Commission’s regulation. It will adhere to its existing tariff until changed with
thls Commission’s approval. Dominion Hope will continue to exist as a West Virginia public
utility corporation and remain subject to the regulation of the PSCWYV. The consideration for the
transfer is approximately $970 million, which was determined by competitive bidding and arms-
length negotiation (Applicants Exh. 1 at 6; Equitable St. 1 at 4-6). |

Equitable will pay cash for the stock and finance the transaction through a .
combination of equity and debt securities and possible asset sales. Equitable will register the
appropriate securities certificate with the Commission before issuing securities associated with
the transaction. Equitable is an A-rated company with almost $4 billion of assets and deferred
debits and will have no difficulty securing the financing necessary to complete the transaction
(Equitable St. 1 at 8; Applicants Exh. I at 6). '

B Dominion Peoples provides service in all or a portion of the following counties: Allegheny,
Armstrong, Beaver, Blair, Butler, Cambria, Clarion, Fayette, Greene, Indiana, Lawrence, Mercer, Somerset,
Venango, Washington and Westmoreland (Applicants Exh. 1, n. 4).

» The Stock Purchase Ag:reemznt is attached as Appendix A to Applicants’ Exhibit 1.
16
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Equitable is proceeding with'this transaction in a fashion consistent with the
approach it previously used with this Commission’s oversight in acquiring Carnegie Natural Gas
Company in 1999. Equitable intends to complete the stock transaction, become completely
. familiar with the Dominion Peoples and Dominion Hope systems and-operations, and with
Commission approval, ultimately combine the aésets of Equitable Gas and Dormminton Peoples
into one operational unit with one-set of rates and one Commission-approved tariff (Applibants

Exh. 1 at &; Equitable St. 1 at 6-7; and Equitable St. 1-R at 4-5).

" B.  Applicable Legal Principles

Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), provides that the
party seeking affirmative relief from the Commission bears the burden of proof. As the parties:
seeking approval of their proposed transaction, the Applicants here bear that burden of proof.
The term “burden of prodf’ means a duty to establish a fact by a preponderance of the evidence.
Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1954); Samuel . Lansberry, Inc. v. Pa.
P.U.C,, 578 A.2d 600 (Pa. Cmwith, 1990); and Feinstein v. Philadelphia Suburban Water
Company, 50 Pa. P.U.C. 300 (1976). The term “preponderance.of the evidence” means one-
party must present evidence which is more convincing, by even the smallest amount, than the
evidence presented by the other party. Jd. Accordingly, one must review the record in this
application to determine whether the Applicants have satisfied their burden of proof.

Furthennore; the Applicants must obtain Commission approval, in the form of a
-certificate of public convenience, for Equitable to acquire the stock of Domirion Peoples and -
Dominion Hope, and for Dominion Peoples and Equitable to transfer used and usefil property by
means of a stock purchase. Section 1102 of the Public Utility Code, 66 Pa. C.S. §1102, provides,

in pertinent part:
Upon application of any public utility and the approval of such
application by the commission, evidenced by its certificate of

public convenience first had and obtained, and upon compliance
with existing laws, it shall be lawful:

17
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(3} For any public utility or affiliated interest of a
public utility as defined in section 2101 . .. to
_acquire from, or transfer to, any person or
corporation . . . by any methed or device
whatsoever, including the sale or transfer of stock
-including a consolidation, merger, sale or lease, the
title to, or the possession or use of, any tangible or
intangible property used or usefuil in the public
service.

(4) For any public utility to acquire 5% or more of
the voting capital stock of any corporation.!®

T City of Yotk v. Pa. P.ULC., 449 Pa. 136,295 A.2d §25(1972), the Supreme
Court of Pénnsylvania explained'in the context of 4 utility merger thit before it may issue a
certificate of public convenience, the Commission must find that an affirmative public benefit

will result from the transaction:

[A] certificate of public convenience approving a merger is not to
be granted unless the Commission is able to find affirmatively that
- apublic benefit will resuit from the merger . . . . [TThose seeking

approval of a utility merger [are required to] demonstrate more
“than the mere absence of any adverse effect upon the public . .

[T]he proponents of a merger [are required to] demonstrate that the
merger will affirtnatively promote the “service, accommodation,
convenience, or safety of the public” in some substantial way.

Id., 295 A.2d at 828.

To ensure that a transaction is in the public interest, the Commission may inipose

conditions on granting a certificate of public convenience. Joint Application for Approval of the -

Merger of GPU, Inc. with FzrstEnergy Corp., Docket No. A-110300F0095, 2001 Pa. P. U C.
LEXIS 23 (2001). Section 1103(a) of the Code 66 Pa. C.8. §1103(a), provides in part:

o See also, 52 Pa. Code §69.901, which explains the Commission’s Statement of Pohcy relating to

largest voting interest in a utility, regardless of the acquu-mg entity’s tier in the corporate orgamzanon )
18
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A certificate of public convenience shall be granted by order of the

commission, only if the commission shall find or determine that

the granﬁng of such certificate is necessary or proper for the

service, accommodation, convenience, or safety of the public. The

commission, in granting such certificate, may impose such

conditions as it may deem to be just and reasonable.

Moreover, when evaluating the consolidation of two natural gas distribution i
companies, Section 2210 of the Natural Gas Choice and Competition Act {the “Competition

 Act”), 66 Pa. C.S. §2210, requires the Commission to consider:

* Whether the proposed merger, consolidation, acquisition or _
disposition is likely to result in anticompetitive or discriminatory
conduct, including the unlawfil exercise of market power, which
will prevent retail gas customers from obtaining the benefits of a
properly finctioning and effectively competitive retail natural gas
market.

The Cc_:mpetiﬁon Act also authorizes the Commission to impose necessary terms and conditions
to preserve the benefits of a properly functioning and effectively competitive retail natural gas
market. 66 Pa. C.S. §2210(b). If the Commission finds that a proposed transactioil is likely to
result in anticdmpetitive or discriminatory: conduct, including the unlawfi1l exercise of market |
power, which will prevent retail gas customers from obtaining the benefits of a properly
functioning and effectively competitive retail natural gas market, the Commission shall not
_approve the proposed transachon, except upon such terms and conditions as it finds necessary to

.preserve the benefits of a pmperly functioning and eﬁ'ectwely competitive natural gas market.
Id.

In addiﬁon, the Commission must also consider the effect of the proposed
transaction upon the employees of the natural gas distribution company and on any authorized

bollective bargaining agent representing those employees. 66 Pa. C.S. §2210(a)(2).

Finally, the Commission’s standards for reviewing a non-unanimous settlement,
as proposed here, are the same as those for deciding a fully contested case. Pa. P.U.C.v. PECO

Energy Company, Docket Nos. R-00973953 and P-00971265; 1997 Pa. P.U.C. LEXIS 51, *17-
19 .
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- *18 (Order entered December 23, 1997). Accordingly, substantial evidence consistent with

statutory requirements must support the proposed settlement. Popowsky v. Pa. P.U.C., 805 A.2d
637 (Pa. Cmwlth. 2002); and ARTPPA v. Pa. P. U.C., 792 A.2d 636 (Pa. Cmwlth. 2001).

C. The Merits of the Transaction
1. Overview

Equitable maintains the proposed acquisition will enhance its corporate presence
in Pennsylvania and fetum ownership of Dominion Peoples to this Commonwealth. Etjuitable is
a Pennsylvania corporation with a corporate history dating back to 1888. Tts corporate
headquarters is located in Pittsburgh in a revitalized area of offices, restauraiﬁs and entertainment
facilities situated between PNC Park and Heinz Field on the North Shore of the Allegheny River.

" Its commitment, along with the commitment of other entities, has spurred additional
development in this area.!! If the Commission approves this application, Equitable will expand
its presenée on the Noftﬁ Shore to benefit the City and the region. Equitable is fully capable of
consummating the transaction and continuing to provide safe, efficient, reasonable and édequate
local distribution service through its Equitable Gas Division and its new Dominion Peoples
subsidiary (Applicants Exh. 1 at 8-9; Equitable St. No. 1 at 3, 9-11).12

2. Job Creation

Equitable claims the acquisition will add up to 200 new jobs to the region in

Pittsburgh and Northern West Virginia while honoring all of Dominion Peoples’ labor contracts.

" Equitable is investing in Dominicn Peoples for the long term and has no plan to transfer Dominion
Peoples after closing {Applicants Exh. 1 at 10 and Applicants M.B. at 12, n. 9).

. -1 As an existing provider of public utility service, Equitable is presumed fit to proceed with the
proposed transaction. See, Re Pennsylvania-American Water Company, 1995 WL 945231, 85 Pa. P.U.C. 548
(1995). The burden of proof to rebut the presumption is on 8 protestant. Re Byerly, 440 Pa. 521, 270 A..2d 186 -
(1970); and Morpan Drive-Away. Inc., v. Pa. PU.C., 203 A.2d 895 (Pa. Cmwlth.1972), Equitable’s utility services .
fully comply with the requirements of the Public Utility Code (Equitable St. 1 at 4). While no party challenges
Eqmtable s fitness to proceed with this transaction, see UWUA s objection in the next section, mﬁa
20
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. New jobs in corporate shared services, infoﬁnétion technology and customer services will be
necessary to replace part of Dominion Peoples support operations in Ohio and Virginia, which
will remain with Dominion’s other business units. Equitable is interviewing applicants for these
- positions. Equitable has confirmed to the Governor’s Action Team that it has épproved the
hin'ng of 101 employees and has pending app‘rofal to hire 75 more employees. With some 15
additional employees to be hired in West Virginia, Equitable anticipates hiring a total of
approximately 191 new employees (Applicants M.B. at 13; Applicanté Exh, 1 at 8; Equitable
'St. 1'at 9, 14; apd Equitable St. 1-R at 12-13 and Attachment A thereto).

_ Whi'le coﬁceding that approval of this iransaction will return Dominion Peoples to
* Pittsburgh-based ownership, the OSBA remains skeptical that transfer of ownership of Dominion
Peoples will ultimately result in a net gain of 200 jobs to the region. The application states that
Equitable’s ultimate intention is to merge Equitable Gas and Dominion Pedples, thus realizing
synergies created by thé_ elimination of “inefficiencies caused by overlapping service territories”
(Application at 9; Equitable St. 1 at 6, 10). Taken to its ultimate conclusion, the OSBA points
out that the synergies resulting from the elimination of overlapping service territories must
include the elimination of duplicative équipment and personnel. Since this application seeks
approval for only a stock acquisition, the OSBA argues it is inappropn’ate for the Commission to
rely upon alleged synergies resulting from some fisture merger rather than the transaction as
proposed (OSBA M. B. at 12). '

- The UWUA is even more blunt. It notes that on March 1, 2006, just before
announcing the proposed transaction, Dominion Peoples had approximately 400 field employees,
who were members of UWUA. By close of the record, that mumber declined by more than 10%
to 355, which is the lowest level of employment at Dominion Peoples in the unjon’s history
(UWUA St.'1 at 3). UWUA also notes that after armounciﬁg this transaction, Equitable closed
its call center, resulting in the loss of 37 jobs (PEMI St. 1 at 18). This reduction represented -

~nearly 50% of the IBEW Local 1956 membership (UWUA M.B. at 5-6; UWUA R.B. at 3).

12 Dominion Peoples gi{fes the number of employees lost as 33 (Dominion Peoples St. 1-R at 11-12).
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Further, the UWUA notes thé.t when it was preparing its bid to purphase
Dominion Peoples, Equitable prepared an analysis that estimated the likely efficiencies from -
combiniﬁg these companies (OCA St. 1, Sch. RCS-3). That analysis estimated that it would be
. possible to reduce the companies’ .combined ﬁeld work force, if the transaction.occurred. The
assumed reduction in fact is nearly identical to tﬁe actual reduction in Dominion Peoples’ work

force since the announcement of the transaction (UWUA M.B. at 6).

For their part, PEMI contend that unsubstantiated assertions of job creation do not
evince a public benefit. Such assertions, in PEMI’s view, confain no enforcegble commitment
by Equitable. PEMI’s Mer claim, however, that Equitable has not quantified the cost impact
| of these new jobs vis-a-vis their cost to Serve, thus making it possible for the transfer of positions
‘to actually increase ratepayer costs, is itself speculative (PEMI M.B. at 11; PEMIR.B. at 5-6.;

PEMI St. 1 at 18; PEMI St. 1-S at 8). |

In response, Equitable counters that Dominion Peoples’ workforce reduction was

precipitatéd by employee retirements — not by layoffs. These vacancies, according to Equitable,

were not filled, because the work being perfonﬁed was deemed “non—core“”

and the expertise
was available externally. The Company viewed the remaining vacancies as unnecessary based
uﬁon the local workload and productivity enhancements (Applicants M.B. at 48-49; Applicants

R.B. at 20, 33; Dominion Peoples St. 1-R at 12, 14).

‘While this latter fact may be true insofar as it goes, the over-arching point is that
the Applicants have touted job creation as an affirmative benefit to flow from the proposed
transaction. Viewing omnly the gain of potential jobs to be created by returning Dominion '
Peoples’ corporate headquarters to western Pennsylvania without also considering the offsetting
loss of jobs, through whatever means, in the corporate makeup of these companies due to their
anticipated combination ignores the facts. It certainly fails to supply the requisite substantive

_evidence to support their assertion.

o *Non-core™ refets to work that Dominion Peoples’ personnel need not perform, but can be done
according to its standards. Examples include: electricians, meier reading, leak detection and mechanics (Dominion

Peoples St. 1-R at 13; N.T. 234).
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While perhaps warranting further scrutiny in another proceeding, the UWUA’s
additional claim that these workforce reductions compromise the utilities’ obligation under
Section 1501 of the Cods, 66 Pa. C.S. §1501, to provide safe and reliable service to the public
finds no support in this record (UWUA M.B. at 5-7). Mere conjecture or surmise constitutes an
insufficient basis upon which to base a decision. Norfolk & Western Ry. Co. v, Pa, PAL.C., 489
Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review,

194 Pa. Superior Ct. 278, 166 A.2d 96 (1 961); and Murphy v. Pa. Dept. of Public Welfare, White
Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984),

Moreover, under the “management discretion doctrine,” the Commission may not
interfere with or micromanage utility management decisions,' unless there is a manifest abuse of
discretion or some showing of arbitrary utility action. Pa. P.U.C. v. Philadelphia Flectric

Company, 522 Pa. 338, 561 A.2d 1224 (1989); and Petition of Frank Bankard, Docket
No. P-00052172 (Order entered April 21, 2006). The Commission may not issue a blanket

disapproval of a utility’s method of performing its public service funcﬁon, absent evidence that
the particﬁlar method chosen is leading to inadequate or unreasonable service. Peoples Cab Co.
v. Pa. P.U.C., 216 Pa. Superior Ct. 18, 260 A.2d 490 (1969); Peoples Cab Co. v. Pa. PU.C., .
185 Pa. Superior Ct. 628, 137 A.2d 873 (1969); and Mover v. PECO Energy Co., Docket

No. C—DOOO_3176 (Order entered January 26, 2001). No such showing appears here.

3. Purchased Gas Costis

a. Pipeline Contracts

If the Commission approves this transaction, Equitable will eliminate interstate
pipeline transportation and storage contracts that Domirion Peoples has with TETCO, TGP and
DTI as may be necessary in order to reduce annual PGC costs by approximately $10 million or
'$0.154 per Mcf. Both Equitable and Dominion Peoples have interstate pipeline transportation
and storage contracts with TETCO, TGP and DTI. Dominion Peoples’ contracts with these
pipelines expire on March 31, 2007. Equitable claims Dominion Peoples’ contracts with

TETCO, TGP and DTI can be terminated and the capacity associated with them Iaplacéd with:
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- (i) additional local Appalachian supplies thét are delivered directly into the distribution systems;
(i1) additiona] local production delivered into e{ther Equitrans, LP or DTT; and, (iii) Equitable’s
_ ex1st11:1g contracts, Whlch can be used at 2 higher load factor rate (Applicants M B. at 13-14;

- Equitable St. No. 1-R at 4, 12; Equitable St. No. 3-R at 3-4, 15-16).

‘ For its part, OTS iﬁitially expressed concern with this proposal for fear that it
would remove direct control of assets needed to serve Dominion Peoplés customers prior to
‘merging the two companies. Afier reviewing Equitable’s rebuttal testimony (Bquitable St. 3-R
at 11-12) and through settlement discussions, however, OTS became aware that termination of
~ these ,contracts,.wili allow the remaining assets to.be used more efficiently and generate
- significant gas cost savings, while still,énsuring that Equitable and Dominion Peoples ratepayers
are served in a safe, reliable and efficient manner (OTS M.B. at 7-8). Accordingly, OTS agrees
with the Settlement (Settlement, Appendix A). | - '

Also in agreement on this issue, the OCA notes that both Equitable and Dominion.

Peoples have similar contracts with TETCO. Equitable’s contract provides for a level of
capacity that exceeds its needs on a stand-alone basis. This excess capacity, in the OCA’s view,
when combined with a planned increase in.local Appalachian gas supplies, will make up for the
]evel.of capacity eliminated with canceliation of Dominion Peoples TETCO contract (OCA St 1
at 3). Dominion Peoples also holds a contract with the Tennessee Gas Pipeline, which may also
‘be eliminated due to increased local Appalachian supplies and construction of a planned
interconnection between Dominion Peoples’ system and Equitrans (a non-regulated pipeline'
company affiliated with Equitable) (OCA St. 1 at 4). Dominion Peoples’ third transportation
contract with Dominion Transmission, Inc. can be replaced with a similar service from
Equitréns. The OCA agrees the estimated PGC savings from elimination of these three pipeline
contracts is approximately $10 million annually (OCA M.B. at 14-16; OCA R.B. at 6-7; OCA
St. 1 at 3-5; Equitable St. 3 at 28). '

JOGA applauds what it believes to be an enhancement of local Appalachian gas
production that will promote 'development of a competitive retail natural gas market on .

Equitable’s and Dominion Peoples” systems. Equitable will integrate its “Apollo District” with
24 ‘ ‘
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. its “Equitable District” to enable local Appalachian supply to flow more efficiently and
economically on Equitable’s system (Settlement, Appendix B). Equitable will also integfate its
systern with Dominion Peoples’ system to enable local Appalachian supply to flow between the
Equitable and Dominion Peoples systems. Jd. These actions, IOGA believes, will increase the
production, transportaﬁon and use of local Appalachian supply, which will provide affirmative
pubﬁc benefits to producers and marketers of local Appalachian supply, as well as to Equitable
and Dominion Peoples retail customers. These actions will also ameliorate the effects of

eliminating gas-on-gas distribution competition between Equitable and Dominion Peoples, as
well as promote the development of a competitive retail natural gas market on the Equitable and

, ‘Domim'on Peoples systems (Equitable St. 3 at 8; Equitable St. 3-R at 3, 9-11, 19-20, 22-25;

~_IOGA St. 1 at 7-8; TOGA St. 2 at 1-2, 7; IOGA St. 2-SR at 13-14). JOGA further avers the

. increased nse of local Appalachian supply is also consistent with Commission policy as stated at

52 Pa. Code §60.1 (IOGA M.B. 7-8; IOGA R.B. at 7-8). - '

Opposing this proposal, NEMA questions whether non-renewal of these interstate
.pipéline contracts can achieve $10 million in savings because after the acquisition, Equitable and
Dominion Peoples will have the same number of customers consuming the same amount of gas
with the same usage prpﬁle in their combined service territory. Next, comparing Equitable’s and
Dominion Peoples’ tariffs, NEMA rniotes the capacity charge to deliver gas to Equitable’s
citygate lis $1.71/Mcf with a balancing charge of $0.18/Mcf, while Dominion Peoples’ capacity
and balancing charge is $0.66/Mcf. Such an increase in delivery costs of gas to the citygaté will
taise all customers’ costs, regardless of whether those customers are consuming system gas or
obtaining gas from a marketer. NEMA suggests the aggregate effect of moving Dominion -
Peoples’ gas supply through the Equitrans system will increase costs in excess of $88 million
dollars annually. Finéily, NEMA is concgmed that as Equitable seeks to optimize its delivery
system, it may in the process abandon transmission interconnection or distribution lines (NEMA

M.B. at 13-16, NEMA St. 1 at 11).

PEMI joins NEMA in opposing this proposal (PEMI M.B. at 12; PEMIR B.
at 6-8). PEMI claim the Applicants fail to disclose how increased reliance on local production

and Dominion Peoples’ on-system storage will negatively impact large transportation customers.
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Currently, PEMI notes Dominion Peoples’ on-system étorage is at full capacity (PEMI St. 1

at 15). The propoéal to Increase reliance on local production and Dominion Peoples’ on-system
storage to serve the Companies’ PGC customers will diéplace some current on-system storage

- users, including transportation customers and thejr suppliers (PEMI St. 1 at 15-16). As a result,
transportation customers may be forced to increase their reliance on interstate gas transportation

for gas supplies, which may place upward pressure on total operating costs (PEMI St. 1 at 15).

In response, Equitable states fhat it will replace capacity with a combination of
utilizing additional local Appalachian supplies, additionél local production delivered to
Equitrans, LP or Dominion Transmission, and using Equitable’s éxisting contracts at a higher
load factor rate (Equita.bie St. 3-R at 15-16). Gas supplies delivered will be the same — the
only difference being that the supplies will come from different sources (Equifable St. 3-R at 13).
Utilizing these alternatives, Equitable proposes to provide safe and reliable service, while
simultaneously reducing annual PGC costs by approximately $10 million {(Applicants R.B.
at 12-13, 19). Further, the OCA shows how eliminating these contracts due to overlap is
possible and in fact has already begun to occur (OCA St. 1-S at 4). Equitable details how the
two ‘compahies will coordinate cancellation of these contracts and describes the exact steps that it
will use to replace this capacity (Equitable St. 3-R at 4-9). Elimination of these contracts is not
merely theoretical and the savings that will result from this action are real (OCA R.B. at 6-7).

On the subject of abandoning transmission interconnections or distribution lines -
without notice to marketers, Equitable professes no intention of abandoning any interconmections
on either the Equitable or Dominion Peoples systems (Equitable St. 3-R at 8-9). Equitable
identifies existing interconnections between Equitrans and Dominion Peoples and states:

It s Equitable’s intent to continue to use all of the existing
interconnections on Equitable’s system as well as Dominion
Peoples’ system. In fact, Equitable will build additional
interconnections in the fiture to facilitate the movement of gas
supplies between these two systems in an attempt to optimize the
requirements of the PGC and end-user trarisportation customers.
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.. (Equitable St. 3-R at 9).

Although it is clear that Equitable does not plan abandonment at this time, NEMA
réquests that Equitable be required to apply for Commission approval to abandon an
interconnection or disfribution line and provide suppliers notice of any such abandonment
application (NEMA M.B. at 15-16). Indeed, before a public utility may abandon service to the
public, the utility must obtain Commission approval. 66 Pa. C.S. §1102(a)(2). But, no such
fequirement exists for any NGDC to request Commission approval to abandon a line or
interconnection, if service will not be adversely affected. The C‘ommission ensures that
ratepayefs receive safe and feIiable gas service, but it does not micromanage the day-to-day

| operations of a utility. Philadelphia Electric Company, supra. Accordingly, the concems that
NEMA and PEMI express fail to provide a compelling justification to reject this proposal.

NEMA also argues that the joint Section 1307(f), 66 Pa. C.S. §1307(f), filings
contemplat‘edi by the Settlement cannot take place until after Equitable and Dominion Peoples
have merged (NEMA M.B. at 18). This argument oppdsing a future filing is premature, The
Settlement does not seek to bar any party in interest from challenging any joint Section 1307(f)
filing. ' '

b. Revenue Neutral Biended PGC Rate

The OSBA expresses alarm that the application as filed requests that Equitable
Gas and Dominion Peoﬁles be allowed to implement a revenue-neutral “blended” PGC rate upon
approval (Application, 119 at 8). Since the Applicants concede they are not affiliated interests
within the meaning of Chapter 21 of the Code (Application, Y10) and the application is not
requesting a certificate of public convenience to approve a merger of the two NGDCs in this
proceeding (Equitable St. 1 at 6), the OSBA posits the Applicants have no authority to seek a
blending of their PGC rates (OSBA M.B. at 13-14; OSBA R.B. at 11).'3

15 Further, the OSBA identifies its principal problem with the proposed acqﬁiéition as the fact that if
Equitable achieves single-tariff pricing, the rates charged to Dominion Peopies’ customers will have to increase in
27 ’
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PEMI express concern that aﬁy blending of PGC rates would also include
blending of the balancing rates for transpoﬂaﬁdu customers. Currently, PEMI note significant
differences exist in the Companies® rates (PEMI St. 1, Exh. AC-3). The differences exist
. because Equitable and Dominion Peopleé use different methodologies to compﬁte balancing and
standby charges (PEMI St. 1, Exh. AC-1 at 8)." Notably, Equitable imposes a $.25/Mcf daily
imbalance charge on all daily imbalances in excess of 3.5%, even though its basic rate already
includes a “balancing charge” of $.18/Mcf applied to all throughputs (PEMI St. 1 at 14),
Dominidn Peoples has no daily imbalance charge. Jd. Bécause balancing charges are adjustedin
annual Sectic_m 1307(%) proceedings, if PGC rates are blended, PEMI argue transportation
. customers could experieﬁce_ép almost immediate rate hike due to the proposed transaction. 7d.
I addition, much of the PGC “savings” that will accrue by blending will occur at the expense of
" customers on Dominion Pedples' system (OSBA St. 1 at 6-7). Thus, PEMI suggest any merger

“savings” stemming from this application will be offset by signiﬁcént increases in PGC
maximum tariff rates and balancing charges for customers on Dominion Peoples’ system, as well
as incr\easés in tans;:_ortétion rates for customers on both systems (PEMI M.B. at 10-12; PEMI
RB. at7; PEMI St. 1 at 14).

Indeed, Equitable originally proposed to immediately combine the capacity and
commodity costs (the “C-factors”). OTS responded that the C-factors should not be combined
until the next PGC cycle for several reasons (OTS M.B. at 8-9; OTSR.B. at 12-13; OTS St. 1
at 9-12). First, from a timing perspective, this application proceeding hopefully will reach a ‘
resolution in the spring of 2007, which is in the middle of the current PGC cycle that runs from
October 1, 2006 to September 30, 2007. Equitable and Dominion Peoples 2006-2007 purchasing
plans received Commission approval based on meeting the needs of sepaiate customer groups.
Contracts for capacity and storage have alfeady been entered into and minimal, if any, cost

savings could accrue during the remainder of the current PGC cycle. Therefore, little reason

order to catch up with the rates that Equitable Gas charges. Absent the acquisition, OSBA points out Dominion
Peoples’ customers would not have had to face that threat {OSBA M.B. at 13, 17). Equitable, however, is not
proposing a single combined tariff for Equitable Gas and Dominion Peoples in this proceeding. The Settlement does
not present a single combined tariff for Cormmission epproval {Applicants R.B. at 4). :
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exists to immediately combine the C-factors. OTS opines the Settlement appropriately keeps the

PGCs separate until the next PGC cycle.

Second, OTS expressed concermn that cross-subsidization by either Peoples or
Equitable PGC customers would occur, if the _C—factors were immediately combined. Under the
Settlement, this cross-subsidization will not immediately occur. Time will give OTS and other
interested parties the opportunity to analyze the finalized numbers during the next PGC
proceeding.

" Third, frdm a practical standpoint, deferring the combining of the C-factors gives
Equitable more time to become familiar with Dominion Peoples’ system and plan its purchasing
strategy with a better understanding of customer requirements. Thus, by filing joint and separate
2007 PGC filings, the Companies will be able to explore capacity and storége cost savings, while
still giving interested parties the opportunity to fully analyze the combined C-factor in the |
apj:rop;iate context of a Section 1307(f) proceeding rather than in the instant application.

To reiterate, Equitable is 1o longer proposing a single combined tariff for
Equitable and Dominion Peoples in this proceeding. The Settlement does not present a single
combined tariff for Commission approval. Equitable ultimately plans to seek permission under
the Code to merge the two entities. Bringing the two utility operations together may result in
additional application, tariff, affiliated interest and/or other regulatory filings, Whiéh are
pemﬁtted under the Code (Applicants R.B. at 4). Asthey occur, the OSBA and PEM]I, as well as
other interested parties, will have the opportunity to participate and present their concerns. To
address them in this proceeding is premature. Conjecture about what might be proposed in
future regulatory filings is not a basis for_denyiilg either the application or the Settlement. The
idea of returning to the Commission with additional applications or other filings as operations are
brought together is entirely consistent with established regulatory practice and case law
precedent. In In Re: Application of Penngylvania Power & Light Company, et al., Docket
Nos. A-120650F0006, A-122050F0003; 1998 Pa. PUC LEXIS 33 (Order entered July 24, 1998),
PPL first reorganized, then acquﬁed Penn Fuel and, after still further reorganization, merged

Penn Fuel into PPL Gas, all with continuing Commission oversight and approval.
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Here, Equitable anticipates filing a combined Section 1307(f) PGC ai:rplication
-with the Commission along with separate filings for each company. Any party in interest,
including the OSBA and PEMI, will have a full opportunity to participate in these proceedings.
The combined purchasmg activity in the meantime is expected to produce savings for customers
of both Equitable and Dominion Peoples. Equitable argues it is not, as the 0SBA fears, a
revenue-neutral, averaging of PGC costs between the two companies. The purchased gas cost
savings anticipated as a result of combining the purchasing function will benefit not just
Equitable customers, but Dominion Peoples customers as well (Applicants R.B. at 5; Settlement,
Appendix A at §3.c; Equitable St. 3-R at 24-29).
Additionally, NEMA questions whether consolidation of capacity and commodity
' costs are properly addressed in a base rate proceeding rather than a Section 1307(f) application,
because review in a base rate proceeding will allow review of the allocation Between delivery
‘and commeodity rates (NEMA M.B. at 18). NEMA is mistaken. Consolidation is proper in a
_Section 1307(f) proceeding, where the C-factor, which is comprised of capacity and commodity
coéts, is reviewed annually. NEMA argues these costs should be reviewed in 2 base rate case in
order to have an opportunity to review a cost of service study to reallocate rates determined in
each Company’s last base rate case. While the C-factors are properly consolidated in a Section
1307(f) proceeding, the costs can not be reallocated there, as that is a ﬁmctio::_n of a base rate
proceeding. '

. C. _Change in Accounting Methodology

Under terms of the Settlement, Equitable agrees to not pursue its originally
proposed change int accounting for Dominion Peoples’ gas in storage (Settlement, Appendix A
at 3.b). OTS and OCA oppose this accounting change, which would make layers of lower cost
gas available to ratepayers and result in an immediate and significant one-time gas cost savings
_ (Equitable St. 1 at 17-18). OCA forecasts pdssib]y $40 million in one-time PGC reductions by
changing the way Dominion Peoples accounts for its natural gas in storage (OCA M.B. at 16-17,
OCA St. 1 at 5-8). This accounting chaﬁge, however, would increase the value of Dominion |

Peoples’ gas inventory and create an annual increase in base rates which, over the long term,
20 : B
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might be detrimental to ratepayers. Moreover, OTS was concerned that spreading the benefit of
this accounting change to Equitable’s ratepayefs would be a short-term windfall at the expense of
Dominion Peoples’ customers. For these reasons, OTS and OCA maintain the agreement to not

- pursue the change in accounting methodology is m the public interest (OTS M. B at 8; OTSR.B.
at 10-11; OTS St. 1-R at 2-4; OTS St. 1-SR at 2-3; OCA M.B. at 16-17; OCA St. 1 at 5-8).

NEMA, however, claims this resolution is inadequate, because Equitable will
‘seek to change this accounting methodology in a Section 1307(f) proceeding in which marketers
are not traditionally granted standing to intervene.'® Accordingly, NEMA requests that any

~ request to change the accounting methodology be required as part of a base Tate case to ensure

that marketers will be permitted to participate (NEMA M.B. at 16-17).. Further, NEMA asks that

' Equitablé be instructed not to ohonge Dominion Peoples’ LIFO storage accounting (NEMA St. 1
at 24). Equitable’s withdrawal of the proposed accounting change through the Settlement term
effectively satisfies NEMA’s recommendation (Applicant’s R.B. at 13),

Whatever Equitable will plan on proposing in a future Section 1307(f) proceeding
on this subject is purely conjectural at this point. Moreover, in whatever proceeding this sub_]oct
might arise, NEMA will have to satisfy the appropriate eligibility reqmrements for intervention.
The solution is not, as NEMA suggests, dictating the forum in which Equitable must request this
accounting change. Rather, NEMA must demonstrate that it possesses the requisite right or

" interest to mtervene

4, Rate Case Stay-out

Subject to certain limited exceptions expressed in the Settlement with OTS, OCA,
Representaﬁve Wheatley and MVUC, Equitable and Dominion Peoples will not file a general
increase in base rates under Section 1308(d) of the Code, 66 Pa. C.S. §1308(d), any earlier than
January 1, 2009 (Settlernent, Appendix A at 1). The parties concurring in this Settlement term

assert this rate case stay-out provides ratepayers with a measure of rate stability until sometime

% See, 52 Pa. Code §5.72.
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- in 2009. A stay-out provision, wherein a utility waives ité statutory right under the Code to seek
rate relief, they claim, is a gignificant concessibn and is frequently cited in transactional |
proceedings as an affirmative public benefit. See, e.g., Application of UGI Utilities, Inc., ef al.,
Dacket No. A-120011F2000 (Order entered August 18, 2006) (Applicants M.B. at 15-16;
Applicants R.B. at 11-12; December 15, 2006 Letter of Rep. Wheatley). |

For its part, OTS suggésts the stay-out proposal resolves all cost of service issues
including synergy savings related to this transition. OTS maintains that the benefits of the
proposed stock acquisition cannot be easily quantified and may not result in immediate savings;
howéver, during the stay-out period, best operatihg practices can be shared, duplicative facilities
can be identified, and the goal of combining neighboring systems with an expanded customer
base creates economies of scale that, in all likelihood, will lead to incraased‘oppoftuﬁities for
savings. Additionaily, the stay-out provides for a significant period of rate stability for Equitable
and Dominion Peoples ratepayers. Therefore, maintaining the stafus guo and not allowing a base
rate increase to be filed before January 1, 2009 is in the best interest of the ratepayers and the .
Compam'és as it will allow them adequate time to idenﬁfy and implement merger savings and

synergies (OTS M.B. at 6-7; OTS R.B. at 3-8).

Concurh'n g in this proposal, OCA points out that the rate case stay-out, while
twenty-four months in duration, will provide ratepayers with at least thirty-thrée months of rate
protection, because of the nine-month suspension period applicable to contested base rate filings.:

OCA also notes that there is no requirement that either Company file a base rate case in January

2009 (OCA M.B. at 10).

Regarding the public benefits from this provision, OCA. cites the language of the
stay-out provision, which explains that “[t]he stay-out will resolve all cost of service issues,
including purported synergy savings, related to this proceeding” (Seéttlement, Appendik A at §1).
Thus, this firm commitment to forgo rate inci‘eases for the term of the stay-out period is a
binding commitment on the part of Equitable and Dominion Peoples that they will look to
expected synergy savings and revenue enhancements — rather than ratepayers — for rate reliéf

over the next thirty-three months. This concession, in OCA’s view, is significant for as an -
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Equitable witness declared earlier, EQuitabIé “is currently in need of rate relief, and existing rates
do not reflect almost $200 million of new plan.tr placed in service since our last base rate case”
(EquitaBle St. 1-R at 19). Equitable declares it has not filed a general base rate increase in
almost ten years. In the_absence of the stay-but, it asserts it would Iook to do 56, possibly as
early as the first quarter of 2007 (Applicants RB at 12). Thus, OCA posits the rate case stay-out
will ﬁmtect ratepayers from any increases based on these factors for the duration of the stay-out

and subsequent suspension of any proposed tariff rate changes (OCA M.B. at 10-12; OCA R.B.
at 7-8).

 _ _ _ Whilenot a,s.ig;natory, OSBA cdncedes the most significant ratepayer benefit of
the Settlement is the agreement that Equitable Gas and Dominion Peoples will not file a base rate
' case earlier than J anuary 1, 2009. Sucha Stay~out is one possible mechanism for assuring that
ratepayers share in the synergies that the Applicants forecast (OSBA M.B. at 17; OSBA R.B.
at9; OSBA St. 3 at 2; N.T. 436, 471).. -

On the other haﬁd, NEMA believes the proposed rate case stay-out will deprive
consumeis of proper embedded cost-based unbundied rates, which could have a significant -
negative impact on development of a competitive retail gas market. | If Equitable does not file 5
base rate case in which rate unbundling can be thoroughly examined for many years, NEMA
argnes Equitable’s customers then will be deprived of appropriate price signals pertaining to
competitive functions, as well as be subject to duplicative costs and loss of available assets and
revenues if they decide to choose a competitive supplier. NEMA discovers extensive disparities
in distribution rates between Equitable Gas and Dominion Peoples, with Equitable’s distribution
rates being markedly higher (NEMA St. 1 at 11; NEMA St. 1-SR at 18). NEMA suggests one
reason for the distribution rate disparity is the lack of embedded cost-based unbundled rates that
properly allocate the costs of competitive-related finctions to competitive rates (NEMA M.B.

at 11-12):

NEMA argues Equitablé should not be permitted to continue charging current
customers, as well as new Dominion Peoples customers its current distribution rates, when those

rates continue to improperly inclide commodity-related costs. This would be inequitable for two
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. reasons. First, Equitable’s distribution rates are siguiﬁcaﬁtly higher than Dominion Peoples’.
There is no record justification for the djﬂei'en@:e. Upon completion of the acquisition, czipt'we
customers will likely be required to pay those higher rates. Equitable most likely will initiate the
process of increasing transportation rates of customers that had below-tariff-maximum pricing
(NEMA St. 1-R at 21). Such increases, combined with a stay-out provision, NEMA contends,
will allow Equitable to realize a windfall gain that is not reconcilable. If the stay-out provision is -
to be effective at maintaining the existing rate structures and levels then Equitable and Dominion
Peoples must be instructed that all existing transportation contracts be renewed at the same rates
tﬁat currently exist and not be increased. Amy revenue increases from renegotiated transportation

. contracts should be accrued and refunded to all customiers (NEMA M.B. at 12). -

Second, to the extent that inflated distribution rates are cross-subsidizing
artificially low commodity rates, NEMA claims it inhibits the growth of customer choice
opportunities. Unbundled rates should properly reflect the fully loaded cost of serving retail
customers,"which will allow consumers to see and respond to accurate market pricing signals and
to niake an informed cmﬁpan'son between competitive alternatives and their value propositions. |
All suppliers providing commeodity service to customers at retail, including default service and
competltwe suppliers, incur costs to do so in addition to the wholesale cost of the energy
commod:ty These costs include: no notice service, pipeline capacity charges city-gate dehvery
requirements, and related commeodity charges, a share of operating expenses including labor-
related costs, credit costs, risk management premiums, load shape costs, commodity acquisition
and pbrl:t’olio management, working capital, taxes, administrative and general expenses,
meteﬁng, billing, collections, bad debt, information exchange, regulatory compliance, and
customer care. These costs are incurred by competitive energy suppliers and are included in

competitive energy supplier pricing (NEMA M.B. at 12-13).

Many of these same costs are also incurred by utilities, but are not al]ocated to
_utility commochty pricing. Failure to 1dent1fy, unbundle and credit migrating customers with
these costs, NEMA contends, results in a double payment. Pnce signals cannot operate
efficiently, if such costs remain in utility delivery service pricing. By requiring utility bills to |

identify, unbundle and price each competitive service separately from monopoly services,
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NEMA suggests the Commission will encoﬁrage true dompetition on the basis of pricing, quality
of service, and provision of value-added serviéés. Accordingly, NEMA recommends that
Equitable be required to submit an embedded cost based study, as well as accompanying

- unbundled rates that properly allocate competitive commodity-related costs at the earliest
possible date (NEMA M.B. at 13; NEMA R.B. at 6-7).

Equitable responds that it went through an unbundling of rates during its
restracturing at Docket No. R-00994784 (Equitable St. 2-R at 5). Oné of the standards for
restructuring in the natural gas industry included unbundling services and charges. See, 66 Pa.
C.S. §2203(2). Thus, contrary to NEMAs suggestion, Equitable with this Commission’s
ai:'proval has already addressed the subject of rate unbundling. Significantly, Equitable notes
NEMA was a party to Equitable’s restructuring proceeding. The fact that differences exist in the
distribution rates of Equitable and Dominion Peoples does not mean that uﬁbundling did not
occur (Equitable St. 2-R at 5)."7 The Commission may address further unbundling of any kind,
including unbundling of ;the kind that NEMA proposes, “only through a rulemaking,” 66 Pa. C.S..
§2203(3), which this application proceeding obviously is not.'* Equitable assures that when it
submits its next general base rate filing after running of the stay-out period, it will include with
its supporting information such cost of service and other studies that may be required by
Commission regulations (Applicants R.B. at 11-12). Accordingly, NEMA’s price signal
argument lacks merit. -

Next, PEMI,' representing eight large commercial and industrial customers, also
fault the stay-out provision. PEMI concede that the signatories to this provision, i.e., OTS, OCA,
MVUC and Rep. Wheatley, consider the benefits that residential customers will obtain from

17 Equitable is not proposing any éhangé in tariff rates as a result of this proceeding. Equitable
agrees to honor all existing contractual commitments that are not currently in dispute. Charging of tariff bosed
distribution rates does not create a situation of windfall gain (Applicants R.B. at 11, n. 10).

e In conducting an unbundling rulemaking under Section 2203(3), the Cormmission must consider
the impact of such unbundling on the labor force, the creation of stranded costs, safety, reliability, consumer
_protections, universal service and the potential for unbundling to offer savings, new products and additional choices
or services to retnil customers. The Commission’s decision must assure that standards and procedures for safety and
reliability, consumer protections and universal services are maintained at levels consistent with the Competition Act,
35 ‘
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avoiding any rate increases during the stay-eut'. Convefsely, PEMI argue large commercial and
industrial customers receiving service from the ‘Companies under negotiated contracts could
experiehee significant and unexpected rate increases during this time (PEMI M.B. at 8, n. 2,

. 27-29; PEMI §t. 1 at 12-13), o '

. PEMI explains that because Equitable has failed to explain how it will recoup the
$970 million cost of this transaction, a logical assumption must be that Equitable ultimately will
turn to ratepayers to recover at least some of these costs (PEMI St. 1 at 12). The Companies’
agreement not to implement a general rate increase duriﬁg the stay-out ensures that Equitable
w111 be unable to recoup any monies from customers on tariffed rates. Instead, Equitable w111
' have to turn to contract customers. Several PEMI members have contracts with Dominion
Peoples for distribution service, which expire in 2007 (PEMI St. 1 at 39-40). PEMI members
with Equitable contracts have expiration dates that range from 2006 to beyeﬁd 2009, M.

‘Because. the proposed transaction will eliminate gas-on-gas competition, PEMI
conclude many of these customers will no longer have the ability to negotiate competitive '
confracts, Once customers’ current coﬁtracts expire, Equitable will be in a position to refuse to
negotiate further contracts and instead increase these customers’ transportation rates to the
maximum tariff levels (PEMI St. 1 at 12). Given that Equitable has already analyzed increasi.ug
its margins from its current top twenty-five customers, as well as the date of elimination of

. discounts provided by Dominion Peoples to current “competitive” customers over the next
fifteen years, PEMI suggest the possibility of Equitable implementing such a plan in order to
recoup its transaction costs from these customers is extreﬁlely probable (PEMI M.B. at 27-28;

PEMI St. 1 at 13).

~ Moreover, PEMI assert the Companies® willingness not to file for a rate increase
until 2009 ensures that the maximum rates remitted by these customers are above “just and
_ reasonable” levels (PEMI St. 1-S at 18). Maximum transportation rates in western Pennsylvania
are set at a “value of service,” rather than.a “cost of service,” level to account for customers
being able to utilize competitive I.everage to reduce transportation prices. /d. In other words,

Eqmtab]e s and Dominion Peoples transportation rates are set at higher than cost of service
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- levels under the assumption that these customers will be able to negotiate rates below the

ceilings based upon competitive alternatives. Jd.

Once the leverage that gas-on-gas competition provides expires, however, PEMI
foresee that large commercial and industrial customers will no longer be al;le to negotiate
transportation rates below the maximum level. As a result, these customers will be forced to take
service at the maximum rate, which is significantly above tﬁe cost of providing this service and
contrary to the Commission’s intention when setting these ceilings (PEMI St. 1-S at 18). PEMI
argue the stay-out that Equitable gives up is actually a windfall for the Companies, as it enhances
their gnaranteed revenue stream from captive transportation customers.on both systems, who will
be forced to take service at unjust and unreasonable rates. Id. Even if the Commission requires
" extensions of contracts for ten or fifieen yéam, PEMI aver commercial and industrial

transportation customers will be harmed unless the Commission aiso, during ihe interim,
undertakes necessary steps to establish proper, cost-based transportation rates for ail customers,
regardless of any arguments by other customer classes that the movement to cosi-based rates
rust be gradual. Compéunding this problem for PEMI is the provision in the Settlement seeking
to eliminate Equitable’s agency program and Dominion Peoples’ Rate CER'? (PEMIM.B. -

at 28-29; PEMI R.B. at 10-11).

Setting aside PEMI’s concerns about the effect of eliminating gas-on-gas
compeﬁtion, which will be addressed, infra, it is sufficient to note here that the analysis that
PEMI cites in support of its argument is inaccurate and not supported either by a prior or current
-cost of service study. For both Equitable and Dominion Peoples, existing maximum tariff rates
- were determined on a cost of service basis (N.T. .'2'75).20 Hence, negotiated rates that are less

than the tariff maximum are also below cost of service (Applicants R.B. at 27).

9 Elimination of these programs will be discussed, infra.

' x PEMTI’s concept of a cost based rate appears at odds with Commission regulations. Section 60.2
of the Regulations, 52 Pa. Code §60.2, provides that the maximmum rate allowed for transportation shall be the
weighted averape retail rate for the otherwise applicable retail service less costs related to natural gas supply and -
that the maximum rate for transporting gas preduced in the Commonwealth shall be based on a cost of service study.
On the other hand, PEMI apparently believes that rates that have been produced by these regulations are above cost
of service (PEMI M.B. at 17-18; N.T. at 323; NEMA M.B. at 11-13). The cost of service arguments of PEMI and
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Further, Equitable represents that it will honor all of its existing contracts with
PEMI members. For competitive reasons, Equitable does not know the status of Dominion
Peoples’ contracts with PEMI members. Equitable, however, will honor Dominion Peoples’
- contracts with PEMI members, unless the contracts were in dispute at the time of this application
filing, In the latter regard, Equltable knows of no Dominion Peoples’ contracts with PEMI
members that were in dispute (Applicants R.B, at 28; Equitable St. 1-R at 35)

Going forward, Equitable promises to extend contracts on mutually agreeable
terms for PEMI members in overlapping service tenitoﬁes. It expresses no interest in driving
customers out of business with excessive charges. It does ask thatl PEMI customers pay their fair
share of thé delivery cost of service, as residential and other customers have for many years
(Equitable St. 1-R at 24). PEMI members may also qualify for other discounts depeﬁding on
their unique circumstances, so long as they fall within the Commission’s recent enunciation of

those situations where such discounts may be warranted (Applicants R.B. at 29; Equitable St.
1-Rat3s).

* Upon consideration of the various arguments, the stay-out provision creates

affirmative public benefits that outweigh the concerns of those opposed.

5. Acquisition Premjum and Transaction Costs

Equitable agﬁes to exclude any acquisitjon premium and transaction costs,
including all associated tax effects, from rates (Settlement, Appendix A at §2). Expenses and
capital costs associated with the acquisition will be accounted for in accérdance with Generally
Accepted Accounting Principles (“GAAP™), and not deferred for future recovery. Moreover,

capital jtems associated with the acquisition will be placed in the plant-in-service account upon

NEMA are not only at odds with Commission regulations, but also suggest a departure from established principles
of cost allocation and rate design or unbundling as well. Their arpuments are also at odds with Section 2203(3) of
the Competition Act, 66 Pa. C.S. §2203(3), which, as discussed sbove, provides that the Commission may address
further unbundling of services “only through a n.llemaldng.” Matters such as these are more appropriate for
consideration in the stakeholder process now ongoing as a result of the Commission’s Order entered QOctober 6,
2005, in Investigation into the Natural Gas Market, and then in the statutorily required rulemaking pmceedmg,

rather than in this acquisition application.
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. entering service and will be depreciated according to GAAP. Insulating ratepayers from paying
these merger related costs is in the public interest. Similar provisions in other transactional
proceedings have been seen as an affirmative public benefit. See, e.g., Application of UGL

supra; and Joint Application of Pennsylvania-American Water Company. et al.,rDocket
No. A-212285F0096, 221 PUR 4th 487 (2002); (Applicants M.B. at 16; OTS M.B. at 7).

. The combination of these provisions will provide significant ratepayer protection.
The acquisition premium is approximately $388 million. . The Temaining expenses associated
with the acquisition have been estimated to be as high as $61 million. These provisions provide
. firm, specific and enforceable terms and conditions that ensure recovery of costs and expenses
| associated with this acquisition are. either excluded from rates or have a reduced rate impact

{OCAM.B. at 12-14; OCA R.B. at 8). No party opposes this provision.

6. On—System Storage

Acknowlédging that it raises an issue not addressed in the Settlement, NEMA
expresses concern that upon completion of the acquisition, Equitable will transfer Dominion
Peoples’ on-system storage assets to Equitrans, an affiliated transportation utility. NEMA notes
that a si gnificant difference exists between the location of Dominion Péoples’ and Equitable’s
- storage assets (NEMA St. 1 at 18-20). Dominion Peoples obtains storage from pipeline
" suppliers, which have their own storage fields on their distribution systems, while Equitable
_obtains storage from pipeline suppliers, which havé no storage fields on their distribution
systems (NEMA St. 1 at 18). Dominion Peoples allocates its on-system storage to marketers on
a pro-rata basis, meaning they receive appropriate amounts of storage based on the needs of their
customers. Since Equitable’s storage is located on Equitrans, marketers must buy their storage

from Equitrans at FERC-approved rates, which cost more to operate (NEMA St. 1 at 19).

‘ So, NEMA recommends that étorage and utilization rights should be assigned to
individual customers as they leave Equitable’s system supply for that of a competitive supplier.
The storage and utilization rights should be under the same terms and conditions as that customer

would have received as a sales customer. NEMA suggests that the Commission require
20 ‘ : _
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- Equitable to noﬁfy all competitive suppliers of its inteﬁt to transfer storage assets currently held
by Dommlon Peop]es and that it be required to obtain Comntussmn approval of such transactions

(NEMA M_B. at27—28 NEMA R.B. atS)

Equitable responds that it is not pfoposing to move Dominion Peoples’ storage.
upstream (Equitable St. 2-R at 3).' Indeed, Equitable acknowledges transfer of storage might
ultimately be in the public interest and in the best interests of ratepayers (Equitable St. 2-R
‘'at 3-4). But, it professes no present plan to transfer Dominion Peoples’ on-system storage to
Equitrans-or any other entity and it readily acknow]edgeé that a transfer of storage will require
. Comn:ussmn approval. Id. Equitable suggests the. assignment of storage that NEMA proposes is
| itseif a transfer, which should not be considered in this proceeding (Applicants M.B. at 40-41;

- Applicants R.B. at 17-18). Resoluuon of this issue in this proceeding is premature.

7. Agency Service

Rule 11.7 of its tariff Rules and Regulations describes Equitable’s agency service

as follows:

If requested by the customer, and agreed to by the Company, the
Company will act as agent for the customer in securing storage
services and transportation capacity on transmission pipelines to
transport customer’s gas to the pipeline delivery points on the
Company’s system. This service shall be administered by the
Company subject to the same terms, conditions and rates placed on
other pool operators operating under Equitable’s tariff. The
Company shall not be responsible for storage and transportation |
charges incurred on behalf of the customer, nor for the
performance, non-performance or continued availability of any
pipeline transportation service. The charges for this service shall
be determined by negotiation between the Company and the
customer.

(Equitable St. 2-R at 7).
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Conceptually, agency appears to be a transportation service in which the natural
gas distribution company purports to assist cﬁstomers by acting as their “agent” iﬁ_arranging and
contracting for customers’ natural gas supply (EquitableASt. 2-R at 7-9). To implement agency

- service, a customer enters into two contracts with Equitable: a standard delivery contract for
transportation service, and a separate Gas Servicés Agreement autherizing Equitable to obtain
gas supply for the customer (Equifab]e St. 1-SR at 2; NEMA/Hess/ Constellation St. 1-R at 8).

Hess/Constellation contend Equitable’s continued use-of the agency program
following the acqﬁisition, whether for itself or for Domiﬁion Peoples, is inconsistent with the
Competition Act and thé public interest, because it forecloses NGSs from competing in a large
segment of the market. Using information that Equitable provided, Hess/Constellation calculate
Equitable was able through its agency program to direct 68% of the total volume of all third
party gas supplied on its distribution system to its affiliate, Equitable Energy, taking customers
that unaffiliated marketers were trying to serve (NEMA/Hess/Constellation St. 1-SR at 5, 14).

I—Iess/ConstelIation- posit the terms outlined in Appendix C to the Settlement
endeavor to redress this situation and ﬁromote competition in the combined territory of Equitable
and Dominion Peoples by bringing an end to agency service and allowing all marketers — not
just Equitéble Energy — to compete for these bustomers. In Paragraph 1 of Appendix C,
Equitable agrees that it will not act as an agent on behalf of customers to secure supply services,
except in the limited circumstance of a customer attempting to bypass or otherwise leave its
distribution system. Pm‘agréph 2 of Appendix C enumerates the conditions that need to be
satisfied in order to invoke this limited exception (Hess/Constellation M.B. at 6-7).

. Recognizing that Equitable has existing customers, who are entitied to the benefit
of the agency contracts they negotiated, Paragraph 3 of the Settlement provides that all éxisting
agency service contracts will be grandfathered and assigned to Equitable Energy, which is
currently providing the gas supply. Nevertheless, to ensure that customers are aware of their
competitive options, Paragraph 3 of the Seftlement mandates that, at the time of the assignment,
Equitable will send all customers then receiving agency service written notice, informing them

that upon the expiration of the assigned contracts, they will be required to receive their natural
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- gas supply from an NGS of their choice, and Ifsting all cuﬁmt NGSs, including Eqﬁitable
Energy, that are licensed to supply gas in Equitable’s service teritory. Similar freatment is
provided for agency service customers of Dominion Peoples, though Dominion Peoples also has
tile option of simply letting the agency service contracts expire at the end of their present terms
(Settlement, Appendix C at 5).’ .

The Setﬂement further provides that any existing agency contracts with terms
Expiring durmg the consideration of this application may be renewed, but for no longer than a
twelve (12) month term (Settlement, Appendix C at §6). Also, Paragraph 4 of the Settlement
mandates that all services that Equitable provides to.Equitable Energy in.conjunction with the
.assigned coniracts. be sub]ect to.the Natural Gas Supplier Standards of Conduct, 52 Pa. Code
§62.142 (Hess/Constellation M.B. at 7- 8)

For its part, Equitabie relates that its purchase of Dominion Peoples’ stock will
have no négative impéct on the retail supply ::f natural gas. Presently, 11 natural gas suppliers
(“NGS”) ére active on Equitable’s distribution system providing supply service to approximately
30,000 residential customers and 3,400 commercial and industrial customers. No NGS will exit
the market.as a result Qf the proposed transaction. Dominion Peoples’ retail marketing affiliate,
Dominipn Retail, Inc., is not part of the transaction and will remain independent of Equitéble.
Dominion Retail presently intends to continue marketing natural gas on both the Equitable and
Domiﬁion Peoples systems after consummation of this transaction. Equitable Energy, a licensed
NGS, will also cont'mue to market gas supplier services on both systems after the acquisition
(Appljcants Exh. 1 at 11; Equitable St. 1 at 20; Equitable St. 2 at 4-5).

_ In the Settlement with Hess/Constellation, Equitable, agrees, as part of a later
proceeding combining the tariffs of Equitable and Dominion Peoples, to file tariff provisions that
promote the development of the éompeﬁtive retail natural gas supply market in the combined

. Equitable and Dominion Peoples ser((ice texﬁtory. Prior to commencing any proceeding to

combine tariffs, Equitable will form a marketers’ users group to make recommendations
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concerning the proposed merged tariff. Equitable posifs this commitment is wholly éonsistent
with the Commission’s desire to improve the retail natural gas supply market®' As addressed
more fully below, Equitable claims the development of an effectively competitive retail natural
- gas market will also mitigate the effects of eliminating gas-on-gas distribution dompetition that
has been available to a limited number of customers on the Compames systems (Applicants

M.B. at 21-22).

PEMI, on the other hand, urge the Commission not to allow the agency program
to pass away. If the agency program is eliminated, PEMI argue Equitable will be under no ‘
-commitment to modify the tariffs to provide for more. competiﬁvely»ﬁ-iend]y provisions that will
ensure an increase of NGSs in the combined service territories.. NGSs are under no obligation to |
provide service to customers within the service territories and neither Hess/Constellation nor any
other NGS are willing to commit to serving customers, even if the agency program disappears
(N.T. 489-90). PEMI claim this Settlement provision only intensifies the proposed transaction’s
anticompeﬁtiife iinpacts by removing a viable competitive option (and in the instance of
-Eqﬁitable — the only competitive option) that is currently available to ratepayers in these service
areas without providing any guarantee of a replacement. Accordingly, PEMI urge continuation
of the agency i)rogram ‘because it provides retail customers with an additional means of bringing
competltlve market forces to bear on supply prices (PEMI M.B. at 29; PEMI R.B. at 27-28;
PEMISt. 1-R at 2, 5, 9-10).

Conversely, NEMA argues the existence of any agency program hinders the
development of a truly competitive market. It objects to a ﬁumber of the provisions in the
Settlement permitting the continued existence of the agency program for these utilities. In
particular, NEMA faufts the provision that continues to aliow Equitable to use its existing agency
program under circumstances where “a 6ﬁstomer [is] attempting to bjpass or otherwiselleave the
Equitable system.” In NEMA’s view, this contingency is unnecessary and should not be

permitted (NEMA M.B. at 19-23). |

2 See, Investigation into the Natural Gas Supply Market, Docket No. 1-00040103 (Order entered
October 6, 2005). Both Equitable and Dominion Peoples have dedicated resources to participate in the stakeholder
group process that was convened as a result of that Investigation (Applicants M.B, at 22, n. 13; Equitable St. 2 at 4),
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NEMA notes that Equitable élaims a need for the agency program to deal with
competitive bypass or distribution switching threats with other local distribution companies, such
as T.W. Pthlipé Gas & Qil Company and Columbia Gas of Pennsylvania, Inc. But, NEMA finds
- that Dominion Peoples currently faces similar compeﬁtivé threats from the same competitors and
manages all of its competitive practices without ﬁsing an agency program. Through the years,
Dominion Peoples migrated all of its former agency customers to discounted Ugnspoﬁaﬁon
service (NEMA St. 1-SR at 16-17). NEMA suggests Equitable should adopt the same practice

(NEMA M.B. at 19-20).

NEMA  also objects to Equitable’s agreement to “attempt to obtain offers for
sﬁpply services from at least three different natural gas suppliers,” finding it provides little
guidance on how these offers will be gathered, shared, evaluated or used. NEMA suépects this
practice will serve as a way to gather market intelligence to undercut compéﬁtive offerings. In
addition, if Equitable intends to obtain quotes and actual gas supply for a customet, this practice
will eﬂ‘ectiveljr remove the customer from the decision making process (NEMA M.B. 20).

Next, NEMA faults Equitable’s commitment not to sign up custoniers’using :
Dominion Peoples” Rate CER or any transportation agency service. Since Dominion Peoples
currently serves no cixst_omers under either provision, NEMA finds this an empty commitment.
NEMA does object to the provision that allows Equitable to seek “to replace these provisions
with the proposed language contained in paragraph 2” that lists five criteria allowing the use of -
agency, whjéh NEMA characterizes ag a step backwards. Instead, NEMA suggests Dominion
Peoples should be directed to eliminate the agency languége from its existing transportation
tariffs (NEMA M.B. at 20-21). -

- Under the Settlement, NEMA notes existing agency contracts will be
grandfathered and assigned to Equitable’s marketing affiliate, which will merely transfer the
contracts from one Equitable-controlled entity to another. AUnder Equitable’s agency pm.gfam,
utility customer representatives manage the sales process for gas supplied by their affiliate,
Equitable Energy, thereby aﬁ'ordfng the affiliate a significant competitive advantage of no-cost

customer acquisition (NEMA St. 1 at 8). As made clear in Equitable’s contract renewal
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- language, customers must provide Equitable with the terms of competitive supplier offers and to
renew with Equitable on those térnis creating a perpetual lock-in to successive renewals (NEMA
St. 1at9). Customers generally do not understand that they are receiving commodity from an
affiliate and not from the utility itself. NEMA reveals that Equitable enjoys a sﬁbstantial
financial interest in its agency program, as well as an ovérwhelming market share. Revenues
collected by the program were $66.2 million in 2003, $72.5 million in 2004, $80.5 million in
2005 and by July 31st of this year, they already totaled almost $52 million (NEMA St. 1-SR 4).
For these reasons, NEMA voices reservations about the agency program continuing in any guise
(NEMA M.B. at 21). . .

.. NEMA finds unclear-how transfer of the. grandfathered customers to Equitable’s
affiliate w111 be accomplishéd consistent with the Standards of Conduct and the effect of the
transfer of revenues from a regulated entity to an unregulated entity. If Equitable maintains that
the. entire book of agenéy business should be assigned to an energy marketer, then NEMA.
proposes that Equitable sell the agency book of business to a non-affiliated supplier with the sale
goiﬁg to the hi ghest bidder. Any future customer acquisition activity by Equitable’s affiliate,
Equitable Energy, should be undertaken in conformance with the rules that exist in the Code of
Conduct. Equitable Energy should receive an affirmative customer consent on a new contract tb

acquire a customer, similar to what any other marketer must obtain (NEMA M.B. at 21-22).

Further, NEMA suggests Equitable should provide customer information,
including contract expiration dates, of 2ll agency customers to all registered marketers. Contract
termination notices should then be sent to these agency customers and the customers should be -

allowed to sign up for.gas supply service from any marketer (NEMA M.B. at 22).

NEMA finds well-placed PEMI’s apprehenéion about the affects of the agency
program’s elimination upon competition, as well as its concern as to whether Equitable will
-actually implement comnpetition {riendly tariffs. NEMA agrees that reform of Equitable’s choice
tariff should be a part of the comprehensive resolution of this proceeding. However, even if the
. Commission decides that Equitable’s stakeholder collaborative is a sufficient safeguard, NEMA

recommends that it should not forestall elimination of the agency program. Agencyisa -
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" significant barrier to competitive entry and marketer participation. The elimination of this
program in Equitable’s service territory has the potential to advance the development of the
competitive retail market. Likewise, ensuring that an agency program is not instituted in

- Dominion Peoples’ sérvice territory will protect the advances achieved in market development in

that service territory (NEMA R.B. at 8-9).

For these reasons, NEMA urges the Commission to require Equitable to eliminate
' 1ts Aagency program as soon as possible and by a date certain. In NEMA’s view, the
anticompetitive affect of a utility competing with marketers as-gas suppliers to customers in its
own territory cammot be 6vers_tated. A litany of products and services that might be available to
" customers from natural gas suppliers.in the compeﬁtive market will not occur, so long as the
* regulated utility, with its sigﬁjﬁcant market power, is also offering products in direct competition
with marketers on an uneven playing field. To facilitate economic deve]opment in Equitable’s
_sefvice ten-itory, NEMA submits Equitable should offer customers a delivery rate discount and
encourage customers to seek competitive offers for commodity supply (NEMA M.B. at 23;
'NEMA R.B. at 3-5, 7-9).

Upon careful review, it appears the Settlement terms relating to agency service :
will aictually allow marketers to participate in those limited situations Where Equitable will |
continue to act as an agent. Section 2 of the settlement requires Equitable to obtain offers for
supply service from at least three different natural gas suppliers in those situations where the
service can be offered. Upou request, docurnentation of these offers and other information w111
be provided to the Commission, which will oversee the modified service offering. The -
Settlement further provides that all services provided in conjunction with the assignation of
contracts to Equitable’s marketing affiliate will be subject to Natural Gas Supplier Standards of
Conduct (Applicants R.B. at 14).

Responding to NEMA’s recommendation that the Commission eliminate agency
service as 500n as poséible and by a date certain, the Settlement essentially accomplishes that
objective by limiting the availability of agency service and requiring a tariff filing within 30 days

after closing that provides for a change in the Rule 11.7 tariff language restricting the availability
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- of agency service as discussed, supra. -Coﬁsequently, a mérketer will face no competition from
agency service, unless the marketer is involved in a potential bypass or other situation whereby
the end user could leave Equitable’s system. In such a situation, the marketer is no longer
competing for the dpportunity to provide retail service to an end user. It is involved in a bypass
or gas-on-gas distribution situation. The public interest, therefore, supports continuation of a

~ modified agency service that allows Equitable to continue to respond to these situations

(Applicants R.B. at 16).

As will be discussed infra in this decision, elimination of gas-on-gas competition
will have a dramatic negative affect on customers in the Companies’ service territories, unless
these customers can actually reap the benefit of a truly compétitive market. By discontinuing the
current form of agency service and mandating collaboration between Equitable and xharketers to
address operational issues which hinder the growth of competition, the Settlement promotés a
properly functioning and effectively competitive retail natural gas market, because it:

(1) encourages new entry of NGSs in the competitive natural gas supply market; (2) provides |
incentiveé for existing and new NGSs to expand their competitive offerings to natural gas
customers; (3) generates more choice for customers; and (4) str_engthens the competitive market

for NGSs on the Applicants’ distribution systems (Hess/Constellation R.B. at 4).

Asto PEMI’s assertion that “there is nothing unfair about pricing gas supplies
under the agency program based on the laws of supply and demand” (PEMI M.B. at 20-21); the
record amply demonstrates that the current agency program is not governed by competitive
market forces, but by the anticompetitive practices of the utility and its affiliate, which the
Settlement seeks to eliminate. Agency has allowed Equitable to utilize its position as the
regulated utility to unfairly gain and maintain customers’ supply business and then subsequently
create an unfair advantage for its supplier affiliate, Equitable Energy, by handing over to it all or
nearly all of the agency gas supp]_j; business (INEMA/Hess/Constellation St. 1-R at 8; NEMA/
Hess/Constellation St. 1-SR at 6, 20). Through the agency program, Equitable Gas utilizes its
position as the regulated utility to gain and mamtam customers by not providing them with any
documentation indicaﬁng who was supplying their gas demands (NEMA/Hess/Constellation |

St. 1-R at 8). Its employees directly market agency service to customers and directly contract
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with customers for agency supply, having ﬂne potential effect of masking the true nature of
agency supply as a competitive commodity obtained by a competitive gas supplier (NEMA/Hess/ -
Constellation St. 1-R at 8-9).

Although Equitable maintains it iS “indiﬂ”erenf ’ as to who supplies the gas, it .has'
obtained all or nearly all of the gas for the agency program from its affiliate, Equitable Energy
(NEMA/Hess/Constellation St. 1-SR at 6, 20). Through the agency program, Equitabie Gas was
able to direct 68% of the total volume of all third-party gas supplied on its distribution system to
its affiliate, Equitable. Energy (NEMA/Hess/Constellation St. 1-SR at 5, 14). This practice has
- resulted in significant gfowth_' in the agency program: in 2005, Equitable supplied 7,425,714 Mcf
. of gas through the agency program, with associated revenue of $80,532,006. The volume was on
track to be even higher in 2006 (NEMA/Hess/Constellation St. 1-SR at 4). Large commercial
and industrial customers, precisely the customers most likely to be served by competitive gas
sﬁpph'ers account for nearly all of this volume of gas — receiving more than 92% of all gas
supphed through the agency program in each year from 2004 th:ough 2006 (NEMA/Hess/
Constellation St. 1-SR at 5, 14),

The Settlement ends the anticompetitive effect of Equitable’s agency program and

it will enhance the natural gas supply market. The Settlement allows competitive suppliers, not
just Equitable Energy, to compete for agency customers. The Settlement provides that Equitable
wili not act as an agent on behalf of customers to secure supply services, except in the limited
circumstances where a customer demonstrates a bona Jide attempt to bypass or otherwise leave
Equitable’s distribution system (Settlement, Appendix C, 1). Paragraph 2 of the Settlement
enumerates the conditions that must be satisfied in order to invoke this limited exception: (1) the
customer, not Equitable Gas, must initiate the request for agency service — which prevents
Equitable Gas from utilizing agency serﬁce as a marketing tool to gafn and maintain customers;
(2) the customer must be an existing customer of the Company — which prevents Equitable
. from using agency service to entice new customers; (3) the customer must represent that it has a
bona fide offer from another company to bypass or to otherwise leave Equitable’s distribution
system — which prevents'uﬁreaﬁstic bypass proposals from triggering the right to use agency;

- (4) Equitable Gas must attempt to obtain offers for supply services from at least three different
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. NGSs — which provides marketers, other than Equitable Energy, the opportunity to serve
agency customers; and (5) Equitable must furnish the Commission with appropriate |
documentation that it has met these conditions (Hess/Constellation R.B. at 6-7).

The Sett}ement represents movement toward a more effective competmve Tetail
market in southWestem Pennsylvania, where a level playing field will exist between ali affiliated
and nonaffiliated suppliers and where more choices for customers will materialize. Since the

Settlement, by greatly modifying Equitable’s agency program, advances the natural gas market

in accordance with the Cormpetition Act, it is in the public interest.

- = ~-..PEMI also argue that Seetion 2203(14) of the'Competition Act, 66 Pa. C.S.

' §2203(14), requires the Commission to continue the agency program, since 'its elimination would
otherwise remove an option that was available to certain ratepayere in the Equitable service area
at time of passage of the Act (PEMI M.B. at 28). Section 2203(14), however, provides thata
natural gas distribution company “may continue to prcmde natural gas service to its customers

‘under all tariff rate schedules and riders incorporated into its tariff, and policies or programs,
existing on the effective date of this chapter.” (Emphasis added). Thus, a plain reading of this
Act’s provision shows it is merely permissive, not mandatory. Accordingly, the Commission
retains discretion to determme whether a program, tariff or policy, which emsted at the time of
the Act’s passage, is no Ionger in the public interest and should, therefore, be discontinued. ‘
Here, the record shows that the effect of Equitable’s existing agency programn is antlcompetltlve,
inconsistent with the Competition Act and eonsequenﬂy, not in the public interest. The

Settlement addresses these CODCErDs, since it discontinues the anticoinpetitive implementation of

the agency program.

3. Operational Practices

: A necessary component to restnctlng use of the agency program to create a more
. open marketp]aee 1s the operational rules that will govern the natural gas distribution system.
Obviously, if these rules are overly and unjustifiably punitive and restrictive, they limit the

efficiency and value the NGSs pass along to their customers (NEMA/Hess/Constellation St. 1
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at 21). These concerns are especially acute in the instant proceeding, because the operational
rules on Dominion Peoples’ system are more cdnducive to competition than those on Equitable’s
system. 7d. Only 11 NGSs are currently active on Equitable’s system, while 20 NGSs are

- currently providing natural gas supply service on Dominion Peoples® system (NEMA/HESS/
Constellation St. 1-SR at 2). |

The Settlement terms contained in Appendix C set forth three provisions to
ameliorate this imbalance. First, as part of a future procseding to conibine the tariffs of
'Equitable and Dominion Peoples, Equitable commits to filing tariff provisions that promote the
development of a compétitive market in the combined service territory. Equally as importantly,

' Eduitable agrees to form a users group of marketers to make recommendations concerning the
proposed merged tariff prior to commencing any such proceeding (Settlement, Appehdix G,
pp- 3-4, at 11). The Commission has long encouraged this type of collaboration (Hess/
Constellation M.B. at 8-9).

NEMA argues that the Settlement falls short of ensuring that the ultimate choice
tariff rules will indeed support development of a competitive retail gas market. It claims that the
Settlement rais;es more questions than it answers and that the Commission should require.
Equitable to adopt Dominion Peoples’ choice program rules (NEMA M.B. at 23-26; NEMA -
R.B. at 4). Equitable’s commitment, owever, to file tariff provisions that promote the
development of the competitive market combined with Equitable’s agreement to form a users -
group of marketers to make'recommendations for such tariff provision_s is a reasonable approach
to this issue. Blanket adoption of Dominion Peoples’ choice tariff falls short of an effective
solution because, although the Dominion Peoples’ rules generally are better than Equitabie’s,
some of them may not be transferable without modification or tailoring, and others may need
improvement as well. Even NEMA admits there may be “valid reasons for departing from one
of the Dominion rules” (NEMA M.B. at 25). Accordingly, a users group consisting of NGSs,
who compete on these systems, will help identify the problems and solutions, thus potentiélly

improving the level of natural gas supply competition in this market (Hess/Constellation R.B.
at 10-11). '
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The remaining two provisioﬁs of Appendix C to the Settlement deal with
Equitable’s system for data management and marketer interface (the ALTRA system). In
connecﬁon with the acquisition, Equitable did not purchase the E-Scripts electronic system that
- Dominion Peoples uses for communicating with NGSs to effectuate finctions ﬁecessary 1o serve
customers, such as nominating and scheduling gés for customers (NEMA/Hess/Constellation .
St. 1 .at 22-23). E-Scripts, howevér, offered more functionality and depth to marketers than
ATLTRA in its current form. 7d.

Now, Equitable recognizes that following any acquisition, since E-Scripts will no
. longer be available, it must in_Stall a system at Dominion Peopies that will continue the same

| fﬁncﬁonaﬁty, as E-Scripts. Accordingly, it must upgrade its existing ALTRA system. for use on
both Equitable’s and Dominion Peoples’ systems. In Appendix C to the Settlement, Equitable
agrees to convene a marketers’ users group to obtain NGS input for purposés of testing
modifications to its ALTRA system to achieve the functionality that E-Scripts had (Hess/
Constellation M.B. at 4).

NEMA contends these Settlement terms fack commitment (NEMA M.B. at 26).
NEMA'’s discussion overlooks a chart attached to the Settiement term sheet, listing specific
functions that Equitable intends for ALTRA. The fuﬁctions include trénsportation pool type,
storage service type, IT systems and website, The chart also presents subcategories within each |
function. Contrary to NEMA’s contention, the Settlement clearly provides that the users group
that will be convened may recommend and Equitable will consider changes to operational rules -
and practices that are necessary to achieve the functionality on the chart. Significantly, the
‘Settlement also provides for the users group to test the new ALTRA system before it is
implemented. A collaborative meeting of interested parties is preferred over a litigated
resolution. The public interest and the advancement of a competitive market will benefit by
allowing Equitable and those marketers actually engaged in the marketing function to work

_ together to address the details and functionality of the AL’IRA system as proposed in the

Settlement (Applicants R.B. at 17; Hess/Constellation R.B. at 11-12).
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.9. . Enhanced Use of Pennsylvania Natural Gas

Equitable agrees to integrate its “Apollo District” with its “Equitable District” to
enable local Appalachian supply to flow more efficiently and economically on Equitable’s
system (Settlement, Appendix B at §2). Equitable also agrees to integrate its system with
Dominion Peoples’ system to enable local Appalachian supply to flow between the Equitable
and Dominion Peoﬁles systems. This action will increase the production, transportation and use
‘of local Appalachian supply, which will benefit producers and marketers of local Appalachian
Supply, as well as Equitable, Dominion Peoples and their retail customers. It will also
.-ameliorate the effects of eliminating competition between Equitable and Dominion Peoples, and
| it will promote development. of the competitive retail natural gas market on the Companies’

systemns. The increased usé of local Appé]achian supply is also consistent with Commission

policy. See, 52 Pa. Code §60.1 (IOGA M.B. at 7-8).

Equitable touts its record of increasing local production on its own system and it -
beli.eves that opportunities exist to displace with local gas approximately 6-7 Bef annually of
interstate pipeline supplies that Dominion Peoples currently purchases and injects into on-system
storage. Equitable further believes that there may be opportunities to use some of the existing
interconnects that Dominion Peoples has with interstate pipelines to diéplace an additional
4-8 Bcef annually of ihterstﬁte, supplies. In total, provided that operational and reliability matters
are addressed, Equitable believes the potential exists for 10-15 Bef of interstate pipeline supplies
to be displaced byllocall Appalachian production on an annual basis with minimal capital
investments. This displacement will occur on both Equitable’s system, as well as Dominion

Peoples’ system. As this level of local production increases, Equitable suggests the western

Pennsylvania economy also should be stimulated with increases in tax revenue, new employment |

opportunities for drillers and pipeline crews and the resulting trickle down effect of increased
deliverability (Applicants M.B. at 23-24; Equitable St. 3 at 15; Eqnuitable St. 3-R at 20, 23-25).

Toresolve IOGA’s concerns with Equitable’s gathering fees, charges and
- practices, Equitable agrees to charge producers one set of uniform rates for the entire Equitable/

Dominion Peoples transmission/distribution/gathering system and to not impose additional or
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separate charges without IOGA and/or producer appm\}al. Equitable agrees to resolve other

gathering issues in another proceeding (IOGA M.B. at 8-9; Settlement, Appendix B).

To address IOGA’s concerns with Equitable operating Dominion Pecples as a
separate company and system without adopting ]jominion Peaples’ pro-competition operational
rules and practices, Equitable agrees to adopt Dominion Peoples” historical meter production/
nomination methodology and monthly gas accounting methodology. This action will permit
producer bool operators to manage their nominations and deliveries more efficiently and
economically. Equitable also addresses IOGA’s concerns on these issues by its agreement with
Hess/Constellation, as explained supra (I0GA M.B. at 9). NEMA agrees that these Settlement

_provisions are in the public interest (NEMA. M.B. at 18-19).

On the other hand, PEMI 'argues the parties proposing the Settlement provisions
fail to explain how the praposed modifications to Equitable’s operational rules and practices will
affect c.ustomérs or whether enhancements will actually occur. PEMI’s argument ignores the
nearly unanimous view of the marketer parties, including NEMA, that Dominion Peoples’
operational rules pertaining to producefs and marketers that purchase gas from local producers
are fairer and more reasonable than Equitable’s, and that Equitéble’s,adoption of Dominion
Peoples’ rules in general will result in enhanced production and use of Appalachian supply
(Applicants R.B. at 14; IOGA R.B. at 3-4).

10.  Synergy Savings

The Applicants have not quantified specific synergy savings from this transaction.
The Commission, however, consistently recognizes in transactional proceedings that the
economies of scale of an expanded customer base have a beneficial effect on existing customers.
See, e.g., Application of Aqua Pennsylvania, Inc., Docket No. A-210104F0071 (Order entered
August 23, 2006); Application of Little Washington Wastewater Company, Inc., Docket
No. A-230240F0027 (Order entered August 23, 2006); and Application of Aqua Pennsylvania,
Inc., Docket No. A- 210104F0073 (Order entered September 19, 2006). Here, the acquisition

‘will add approximately 357,000 customers to Equitable’s Pennsylvania operations providing
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.. opportunities for economies of scale that might not otherwise occur absent the transaction. ‘
Ultimately, over time, Equitable expects the expanded customer base and resulting oppoftunities
for economies of scale will produce lower rates for distribution service than the rates that would
otherwise have been the case. Equitable claims a combined pool of 568,000 pofential residential
choice customers willrprovide an opportunity for NGSs to benefit from economies of scale, such
as reduced tr’ausactiona.l costs and reductions in the cost to acquire customers (Applicants M.B.

at 19; Applicants Exh. 1 at 9; Equitable St. 1-R at 5, 19-20; Equitable St. 2 at 7).

The OSBA disagrees, While Eqm'tab]e expects the,eventt_lai merger of the two

. -NGDCs will produce synergies that result in some delivery-cost savings, OSBA notes the

.- -Applicants have not requested permission to merge the NGDCs in this proceeding.. If this

 application is approved, OSBA argues Equitable will not realize any of these benefits, unless and
until a merger application is filed and approved. Furthermore, the Applicants offer no

- gquantitative assessment as to how the approval of the proposed acquisition will translate into

lower rétaé or better service for the customers of Dominion Peoples. In fact, OSBA concludes

thaf. abseﬁt sufficient syﬁergy savings, consolidation of the delivery charges of the two NGDCs

will likely result in an increase in distribution rates for Dominion Peoples’ customers. The

Applicants provide no plan to use the synerg:iés to mitigate the harm of increased rates for

Don:u'ni.qn Peoples’ ratepayers'fhat will follow, if the Commission’s approval of the propdsed

acquisition leads to a blending of the two NGDCs’ distribution rates (OSBA M.B. at 13,

15; OSBAR.B.at 14, OSBA St. 1 at 8).

NEMA also worries about captive customers paying higher rates (NEMA M.B.
‘at 12; NEMA R.B. at 6), but it agrees that “it is reasonable to assume that one consistently
applied Choice program for a combined pool of 568,000 potential residential choice customers
provides an opportunity for NGSs to benefit from economies of scale .such as, reduced
transactional costs, e.g. nbminatiohs, accounting, ete. and reductions in the cost to acquire
. customers” (NEMA M.B. at 24; Equitable St. 2 at .

PEMI argué the claimed synergy savings are speculative. Neither Company has

performed any detailed studies or analyses to substantiate the alleged cost savings nor have they
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provided any detailed quantification of othér purported benefits. Equitable admits opportunities
for synergies cannot be identified until the projﬁosed ransaction is consummated. PEMI declare
that the evidence, in fact, indicates approval of the application will impose substantial costs on

- ratepayers. PEMI contend customers will face ]iigher transportation rates, higher balancing
charges, and potentially higher natural gas supply costs on Dominion Peoples’ system through
reduced access to on-system storage for local gas supplies. Equitable’s own documents |
demonstrate that it intends to take most transportation customers to maximum rates upon
expiration of existing contracts (PEMI St. lrat i3) Thus, PEMI protest the speculative cost
savmgs that the Apphcants calculate do not outweigh these costs (PEMI M.B. at 8-9; PEMIR.B.

.. at 15-16)...

Contrary to these protestations, it is not unusual for applicants m an aéquisiﬁon
proceeding to be unable to quantify rate savings. Perhaps more importantly, there is no
requirement in Pennsylvania law that applicants do so. In the recently concluded proceedmg
concerning UGT’s acquisition of PG Energy, the applicants could not identify specific, quantified
savings associated with that transaction. They explained, as do the Applicants here, that it was
| simply too early in the transactional process to provide such information. The UGI posiﬁon was
adopted despite demands from intervenors that the immediate ﬂ.ow-through of anticipated
synergies and efficiencies was required. Application of UGL, supra. (Equitable St. 1-R at 6).

Sumlarly, the applicants did not quantify savmgs in Apphcaﬁon of Newtown
Artesian Water Comnanv and Indlan Rock Water Company, 76 Pa. PUC 260 (1992);

App‘ hcatmn of United Water Company of Pemlsxlvamg, Inc., Docket No. A-210013F0014

{Order entered January 27, 2000); and Application of Pennsylvania-American, supra. In

Application of Pennsylvania-American at 14, the Commission stated:

Furthermore, in every major water utility merger or acquisition
since Newtown Artesian, this Commission has relied upon findings
that the transaction would likely produce lower capital costs or
reduce other expenses without demanding that either the level of
such savings or their impact on rates be quantified.
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- Further, the Commission rejected arguments that quantification of synergies was required, |

stating:

The OTS relies on the Commission’s Opinion and Order approving
the GPU/First Energy merger as support for its “quantification’-
mandate. However, GPU/First Energy can be distingnished from
this proceeding in many respects. Most notably, GPU bundled its
application for merger approval with a request to recover over

* $300 million in purchased electric power costs by GPU’s
subsidiaries, Metropolitan Edison Company (Met Bd) and
Pennsylvania Electric Company (Penelec). Nevertheless, neither -

" GPU/First Energy nor the Commonwealth Court’s.opinion
affirming the Commission’s merger approval in that case made the

‘quantification’ of public benefits an element of the City of York

test.

Id. at 13.

In Joint Application of Philadelphia Suburban Water Company and Borough of

M Docket No. A-212370F0018 (Order entered March 31, 1995), the Comrmssmn declmed
to mix rate matters into application proceedings. In the application proceeding precedmg UGI's

acquisitioﬁ of PG Energy, where the Commission approved Southern Union’s acqﬁisition of PG
Energy, the Commission similarly concluded that the flow through of savings to ratepayers is an

issue for a future rate proceedmg and not the pending application proceeding (Equltable St l-R
at 7-8).

In the case sub Judice, Eqﬁitable, hOWBVB’I.', identifies various afeas that should
offer cost savings going forward. The main area is in capital costs relating to pipeline
replacement. As noted, supra, portions of the service territories of Equitable and Dominion
Peoples overlap with each company having its own facilities in these areas. Michael R Baker Ir.
Inc. (“Baker”) performed a study of the overlapping pipeline facilities of Equitable Gas and
" Dominion Peoples and identified over $145 million of potential savings over the next twenty

years. The Baker Report reached the following conclusions:
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Savings of §1 14,887,000 were identiﬁcd under the assumption that
74.4 miles of bare steel and cast iron pipe of either company could be
eliminated and the cost to replace these segments avoided because of

~* proximity to pipe from the other company.

Savings of $4,190,000 were identified under the assumption that
* approximately 4 miles of coincidental steel pipe installed from 1961-1971
could be eliminated should leakage justify replacement.

Savings of $500,000 per year were projected from the avoidance of
mainline extension costs due to the elimination of competition to serve
new load.

Operational savings of $489,500 PEY year were estimated in the areas of
leak surveillance and leak repair associated with the eliminated
coincidental pipe.

Anticipated future projects which would enhance systemn operation on
Dominion Peoples’ system on a stand alone basis, but that likely are
unnecessary if the systems are combined, were identified to be

$20.5 million. B '

Identified unquantified savings include opportunities for cost avoidance in
the areas of mandatory relocations, elimination of single feed systerns and
district regulating stations, and future potential replacements of critical
feeds and crossings.’

(Applicants M.B. at 14-15; OCA St. 3-S, Attachment RCS-2-S).

These savings will obviously reduce the financial burden on customers (Equitable
St. 1 at 15). Equitable also identifies significant potential annual PGC savings resulting from the
acquisition as addressed, supra. The presence of these synergies is compelling (Equitable St.

1-R at 5-6).

Any concern that a future consolidation will resuit in a rate increase is premature
and sheer speculation. The Commission must approve any changes in rates in a proceeding in _
which all interested parties will have an opportunity to participate. Of equal significance, due to

the rate case stay-out provision of the Settlement, any changes in base rates will occur no sooner
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i11.  Elimination of Gas-on-Gas I.)istn'bution' Competition

In southwestern Pennsylvania, the historical nature of the diécovery and

- development of natural gas in 1878 in Murrysville, along with the rapid growth of Pittsburgh as
the industrial center of the United States at the turn of the last century, led to an overlap of
service territories as newly formed natural gas providefs expanded their areas of service to serve
new customers. Among the companies formed to serve the emerging market was Equitable Gas
Company, founded in 1888, and The Peoples Natural Gas Company, founded in 1885. These |
| uni'que historical circumstances allowed these companies to not only provide natural gas service
to the same general area, but often to install pipelines on the same street (Apphcants M.B. at 30,
n.'18; OCA St. 3-5, Attachment RCS-2-8 at 1). |

Equitable posits gas-on-gas distribution competition is a “negaﬁve (or zero) sum
game” in which all customers, collectively, are harmed even though some few customers benefit.
‘What one customer wins via rate discounts through gas-on-gas distribution competition, others
lose via higher tariff rates. Indeed, Equitable argues eliminating overlapping service territories
and gas-on-gas distribution competitio.n is in the public interest, because maintaining the status
quo prolongs fhe extent and duration of the present economic inefficiency (Equitable St. 6-R at
10-11). Here, when coupled with the market-favoring terms and conditions proposed in the
Settlement, Equitable claims eliminating gas-on-gas distribution competition is a clear and
obvious affirmative public benefit (Applicants M.B. at 31-32, n. 19).

o ~ The OSBA disagrees, citing the anticompetitive prospect of increased market

. power should the acquisition occur. 66 Pa. C.S. §2210(a). It notes that approximately 2,000
transportation customérs and more than 20,000 residential sales customers currently have the

' abili’q‘/ to choose between Equitable Gas and Dominion Peoples for delivery service (OSBA St. 1
at 5). In addition, Dominion Peoples currently serves 522 commercial customers and 29
industﬁal customers that have Equitable Gas as a competitive service option. Id. Consequently,
1f the operations of Equitable Gas and Dominion Peoples are consolidated, small business

customers will be deprived of a competltwe option they now enjoy (OSBA M:B. at 15- 16)
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The OSBA further notes the Applicants intend to offer renewed contracts to these
small business customers on what are likely to be less favorable terms and conditions than have
been available previously (OSBA St. 1 at 5; OSBA. St. 3 at 1-2). Thus, the OSBA argues the
acquisition will eliminate significant competitive pressure (OSBA M.B. at 16).

__ Not surprisingly, PEMI, as beneficiaries of the curent syStem, join the OSBA in
voicing their objections. Rather than competing against each other, PEMI argue the Companies’
common objective will be to maximize profits (PEMI St. 1 at 33). In evaluating a merger, PEMI

* note “the probable general effect of the merger upon rates is certainly a relevant criterion of
, .whather—the merger will benefit the public.”. City of Yorl;,-295---A;2d at 829. PEMI claim
eliminating gas-on-gas competition, particu]ariyin the Pittsburgh area, will place upward

pressure on customer rates in the overlapping service area due to the elimjnétibn of customers’

current bargaining power (PEMI M.B. at 18; PEMI 8t. 1 at 33).

_ Equitable has analyzed increasing its margins from its current top 25 customers
and eliminating discounts that Dominion Peoples furnishes to current “competitive” customers
over the next 15 years as contracts expire (PEMI St. 1 at 33; OSBA St. 1 at 5). Presumébly, the
Companies will seek to recoup transaction costs through the imj)osition of maximum rates.
Public input testimony confirms that Equitable has declared that competition is over, and it will
not negotiate rates with businesses such as the Doubletree Hotel in downtown Pittsburgh
~ (N.T. 14). Thus, without competition to discipline natural gas prices, the Companies will h'a\}e :
every incentive to set rates at maximum tariff levels, at the expense of ratepayers (PEMI M.B.
at 18-19).

Int addition to the $970 million acquisition pﬁée, PEMI note the associated merger
costs include: $7.1 million in transaction expenses, $26.9 million in outside services, $11.6
million for materials and supplies, and over $17 million in employee costs (PEMI St. 1 at 11,
Exh. AC-2). The acquisition price alone exceeds alleged merger savings. Jd. Thus, even if
Equitable is permitted to retain any resulting cost savings, the Companies still must increase
revenues in order to break even on the investment and éven more 80, if stockholders will receive

a return on their investment. Because Equitable agrees in the Settlement that it will not seek to
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recover transaction costs in rates, PEMI assert the Conipanies will undoubtedly seek to recoup
these expenses by increasing transportation cuétomers’ rates. The post-transaction opportunity to
move all transportation customers to excessive maximum tariff rates and increase balancing and

. other charges will prbvide the windfall Equitable needs to make this transactioﬁ profitable at the
expense of business and industry in southwestern Pennsylvania (PEMI M.B. at 19).

In addition, PEMI argue the Applicants’ allegation that the merger may entice
additional gas suppliers to enter the Companies’ market area by eliminating gas-on-gas
competition is pure conjecture (Equitable St. 1 at 21). This claim is not based on any formal
. competitive fnarket anal‘ysis. or any survey of current or potenﬁal gas suppliers in western
Penusylvania (PEMI St. 1 at 25). Even if this speculation proves true, PEMI assert it will not
constitute a merger benefit, because it will be offset by the adverse competitive impacts
associated with the elimination of gas-on-gas competition between the Corﬁpam'es. Id. PEMI
contend it is illogical to believe competition for transportation service between Equitable and
Dominion Peoples impacts marketers’ willingness to enter the territories to provide gas supply
services (PEMI M.B. at 13).

Moreover, if the proposed transaction is approved and Equitable’s retail market
regulations are applied to Dominion Peoples’ service area, the level of market participation by
alternative suppliers could actually suffer (PEMI St. 1 at 40). More marketers participate on
Dominion Peoples’ system than Equitable’s system (PEMI St. 1 at 39). In the absence of a
formal study, PEMI argue it is no more reasonable to conclude that more marketers will serve on
the merged system than it is to conclude the contrary. Further, it may be more reasonable to
conclude that marketers will leave the system when the corporate entity with the worse track
record, i.e., Equitable, takes over. Because both tariffs currently allow gas-on-gas competition
for transportation service and supply serﬁce, PEMI urge the Commission to question whether
the mere existence of this competition inhibits market entry and, by extension, whether its
elimination wiil solve the issues that have led to the diSpa.fate levels of marketer entry into the
two territories. Speculation regarding enhanced competition does not represent, in PEMI’s view,
an affirmative, substantial benefit of this merger (PEMI M.B. at 13; PEMI R.B. at 21-22).
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Contrary to Equitable’s “cost of service” claim, PEMI insist the Commission set
maximum transportation rates in western Pennsylvania above cost of service levels, with the
understanding that customers could use any available competitive leverage, inéluding gas-on-gas

' competition, to reduce their transportation prices below this rate ceiling (PEMI St. 1-S at 1.8).
Furthermore, the Commission’s natural gas transportation regulations clearly contemplate that
this type of negotiation will occur. See, 52 Pa. Code §60.2(1)-(6). Thus, PEMI opine if these
customers will no ionger be able to negotiate and instead will be subject to maximum rates, they

will be forced to take service at unjust and unreasonable rates (PEMI R.B. at 23; PEMISt. 1
~ at29). - -

_ .. .. . Because of the energy-intensive nature of their industrial processes, PEMI assert
commercial and industrial customers are sensitive to energy cost increases ;ind can ill afford
further increases associated with the proposed transaction (PEMI St. 1 at 32; N.T. 115). Many
commercial and industrial customers, including various PEMI members, compete in domestic
and international markets to sell their products. Some commercial and industrial customers also
compete with sister facilities in lower cost regions for production opportunities and capital
* investment. Facilities that can provide a cost advantage to the company and the consumer are
favored, while higher cost facilities will not have access to capifal investment and face a higher -
risk of closure or sale. -Id. In the face of escalating energy costs and strong intemaﬁonal,l '
domestic, and intra-company competition, simply passing through in¢reased energy costs to their
customers, PEMI contend, is not a realistic option for these customers. In simplistic terms,l doing
so will result in 2 finished product that is not competitively priced and may farget commercial
and industrial customefs, including PEMI member facilities in western Pennsylvauia, as

unprofitable (PEMI R.B. at 23-24).

Further, PEMI insist transportation rate negotiation is a legitimate cost
management tool. PEMI argue that transportation rate discounting is economic, as the existence
of negotiated rates demonstrates that customers in the overlapping territories are deriving
concrete economic benefits from competitimi between the Companies (PEMI St. 1 at 29-30;
PEMI St. 1-R at 5). In addition, Equitable and Dominion Pedples have been able to recover thé

full cost of facilities constructed to serve new “competitive” transportation customers through
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negotiated rates over two~ and six-year periods, re5pecﬁvely (PEMI St. 1 at 36). Consistent with

the Commission’s expectations at the time these maximum transportation rates were established,

PEMI opine competition creates mcentwes for Equitable to match or beat Dominion Peoples

- service terms and conditions to secure the busmess of existing and potential gas customers and to
operate efficiently. Jd. PEMI insist it is 1llog1_cal to categorize an activity that provides a utility
with full cost recovery for new facilities (as opposed to merel}r areturn on the new facilitiss

added to rate base) over such a short period as “inherently uneconomic” (PEMI R.B. at 24-25),

~ PEMI also dispute the Companies’ contention that these costs are bome by other

customers, since it ignores the fact that maximum transportation rates in the region are set well in

excess of cost and were justified based on what the market may bear. Consequently, rate
discounting does not automatically create an under-recovery of fixed costs that must be absorbed
by other customers (PEMI St. 1-§ at 16). No evidence exists that any negétiated contract is set
below cost (PEMI St. 1-S at 20-21). The existence of a higher rate ceiling allows the Companies
‘to discount transportation charges without creating a cost under-recovery that could potentially
be absorbed by other customers (PEMI R.B. at 25; PEMI St. 1-S at 17).

‘ Finally, PEMI disagree with the Companies’ characterization of gas-on-gas
distribution competition as creating a situation of “dead weight loss’ (PEMI St. 1-S at 20-21).
PEMI find no merit in thé Applicants’ claim that customer acquisition costs are a dead weight
loss to the acquiring utility’s customers (PEMI R.B. at 25).

’ After giving careful consideration to the various offerings of the parties on this

_ vitally important issue, it appears the Applic.ants present the correct economic analysis. As
further explained by NEMA/Hess/ Constellation expert witness Crist, customers in the long run
will benefit more from an effectively competitive retail market through choice and opportunities
for savings on gas commodity purchases than they will from gas-on-gas distribution competition.
Any benefits removed by the elimination of gas-on-gas distribution competition between
Equitable and Dominion Peoples will be mitigated through the development of au effectively
colmpaﬁtive rotail market (NEMA!Hess/ConstelIation St. 1-R at 3-4).
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As Equitable’s expert witness Dr. Hieronyfnus postulates, gas-on-gas distribution
competition is a “negative (or zero) sum game’_’ in which all customers, collectively, are harmed
even though some few customers benefit. What one customer wins via rate discounts through
gas-on-gas distribution competition, others lose via higher tariff rates. Dr. Hierbnymus
characterizes gas-on-gas distribution competition that creates rate discounts as a dead weight loss

and wholly uneconomic (Equitable St. 6-R at 7). He explains:

In response to a question concerning the wasteful duplication of
gas distribution facilities at Page 35 of his testimony, [PEMI expert
witness] Mr. Chalfant supplies data that purport to show that
additional revenues collected by Equitable and Peoples,
respectively, from customers taken from each other as a result of
gas-on-gas distribution competition have a payback period of only
six and two years, respectively. He then opines that “If the
negotiated distribution contracts are bringing benefits to the
customers involved and the utilities are not materially harmed (as
demonstrated by the rapid return of their investment), then it is
difficult to categorize this as “wasteful.”” In his exhibit he shows
investments in such gas-on-gas distribution competition (since
2004) as $3.23 million for the two companies. He reasons that
because incremental distribution revenues return these investments
within 2 to 6 years, they must be economic.

There are both factual and conceptual errors in this analysis. The
factual error is that the costs of gas-on-gas distribution competition -
are deemed to be limited to the direct, customer-specific costs of
pipeline extensions, whereas the largest cost doubtless is the
maintenance of duplicate facilities that are so geographically
proximate that the customer can be reached by the utility that was
not serving them at such low costs. The conceptual error is that the
revenues gained by the utility that acquired the customer are
treated as a benefit that offsets the cost of the incremental
investments. This, however, ignores the revenue loss accruing to
the distributor that lost the customer.

In fact, the substitution of one distributor for the other creates no
new revenues. Indesd, what is lost by Equitable if Peoples gains a
custorner is almost assuredly more than Peoples gained (otherwise,
the customer would not switch). Once the effects of the
transaction are flowed through revenue requirements, Equitable’s
remaining customers will lose the revenues previously gamered
from the customer while Peoples customers will benefit from a
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smaller increment of revenues and bear the dead-weight loss of the

- incremental costs incurred to gain the customer. For customers
other than the customer who benefits, the loss will be equal to the
cost of accessing the customer plus the additional discount that the
customer was able to bargain for.

(Apﬁﬁcants M.B. at 32-33; Equitable St. 6-R at 8).

Further, Dr. Hieronymus explains that eliminating gas-on-gas distribution

competition will ot adversely impact econemic development. Equitable and Dominion Peoples,

Wlﬂl or w1thout an actua] merger, w111 retam the abﬂlty and mcentlves they have today to provide

. economic develupment dlscounts (Eqmtable St 6-R at 10) Also he addresses the subject of
| duphcatlve facﬂltles as sunk costs as follows: '

By definition, investments in existing facilities that lack alterpative
uses are sunk. I also would agree that it is less wastefill to
maintain existing duplication of facilities than it would be to create
it from the beginm'ng However, this misses the point. Had
service territories in western Pennsylvania been rationalized years
ago, as they were elsewhere, I have little doubt that today’s
revenue requirements would be lower. Maintaining the status quo
merely pro]ongs the extent and stratmn of inefficiency.

Moreover, aclcnow]edgement that existing facilities are suitk
ignores the fact that these distribution facilities are to a substantial
degree old and require significant maintenance and replacement in
order to continue safe operation. Rationalizing the facilities by
eliminating duplication can save significant sums. My
understanding is that company witnesses are testifying to
significant capital savings that can be gained from such
rationalization and to other, operating cost savings likely to be
made available through reducing duplication once an actual merger
1s accomplished. While I am not qualified to testify to these
savings as such, I am hardly surprised that their magnitude is
substantial,

(Applicants M.B. at 33; Equitable St. 6-R at 10-11).
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Furthermore, Dr. Hieronymﬁs’ conclusion that maintenance of gas-on-gas
distribution competition is poor public policy (Equitable St. 6-R at 11-13) finds support in two

Commission decisions. In Application of Equitable Gas Company, Docket No. A-121100F0003
(Order entered 1999), this Commission concluded that “[pjresent Commonwealth law and public

policy do not favor competition among gas distribution utilities” and it further stated that:

'We agree with the ALJ’s finding that the building of a competitive
distribution system would necessarily result in wasteful duplication
of facilities contrary to the public interest. The creation of another
distribution pipeline system and related facilities for the physical

* delivery of gas supplies to a competitor’s gas customers’ premises
is contrary to the public interest. We agree with the Protestants
that gas-on-gas distribution competition in overlapping service
territories is wasteful and a duplication of fixed distribution
facilities, We shall adopt the ALJ’s finding as our own that there
is nothing in the record that shows how that result might be in the

* public interest.

(Appliﬁ:ants M.B. at 34; Equitable St. 6-R at 11-12; emphasis in original).

In September 2005 decisions involving, respectively, Equitable’s and Dominion
Peoples’ purchased gas costs, this Commission indicated that it would not permit gas purchase
related discounts to be recovered from other customers when such discounts arose from gas-on-

gas distribution competition. The Commission concluded that:

On consideration of the record, we conclude that it is unreasonable
to allow a gas utility to transfer the costs of discounts in waived
retainage and other gas delivery requirements to “captive” or PGC

- customers where these costs were incurred in order to entice a
customer from a jurisdictional NGDC and as a reaction to defend
against another jurisdictional utility. The purpose of “gas on gas”
competition is to encourage improvement and efficiencies in the
utilities’ operations. This is hardly accomplished by discounting of
fuel retainage factors and other gas delivery requirements and
subsequently recovering these charges from firm sales customers,
for example, through Rider B and waivers of banking charges,
balancing charges or migration charges.
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(Applicants M.B. at 34; Equitable St. 6-R at 12).

While PEMI decry the lack of a formal study or analysis to support the
Applicants’ assertion that natural gas marketing will be enhanced through the elimination of gas-
on-gas distribution competition, they ignore the Settlement’s overall terms and conditions

garnered to enhance competition, as well as the support the marketers give this Seftlement.

. Eurthermore, the record is devoid of any evidence to support PEMTI’s contention
that elimination of gas-on-gas distribution competition will cause production cost increases that
will “erode intra-company, national, and intematioua] competitiveness” (PEMI M.B. at 16). In
fact, when Equitable attempted to discover the speciﬁc economic circumstances of each PEMI

" member, including circumstances outside the Pittsburgh area, PEMI declined to provide the
information (Applicants R.B. at 24; Eighth Interim Order dated September 8, 2006). PEMI
witness Chalfant, moreover, could not identify the location of PEMI member facilities or the
businesses engaged in by PEMI members (N.T. 301). PEMI avoided addressing the specific
economic circumstances of any PEMI member or the existing rates or potential rates of any
member. Certain PEMI members declined to make their contracts available to their own expert
witness; Mr. Chalfant was only aware of the actual rates paid by “probably about half” of the
eight PEMI members (Applicants R.B. at 25-26; N.T. 315, 327).

As to its argument concerning maximum rates, PEl\dI’s concept of a cost based
tate is at odds with Commission regulations.”? For both Equitable and Dominion Peoples, the
existing maximum tariff rates were determined on a cost of service basis, - Equitable witness Dr.

Hieronymus explains that negotiated rates that are less than the tariff maximum are below cost of

service (N.T. 275):

1 looked at the decisions that [PEMI witness] Chalfant had as
attachments to his surrebuttal testimony and as best I can

determine from those decisions, Peoples’ so-called value of service
rate, its maximum tariff rate for transportation of non-Pennsylvania

See footnote 20, sup;‘a.
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gas under transport contracts - - depending on which of the
decisions you read - - is either just a little bit above or just a little
bit below cost of service. Effectively it’s equal to cost of service.

The Equitable decision that he appended [to his written testimony]
seems to indicate that Equitable’s maximum transportation tariff
rate for non-Pennsylvania gas is five percent above the cost of
service rate of Pennsylvania gas. So, again, there isn’t much -
difference between the maximum rate and cost of service in any
event ... ' ‘

Hengce, the evidence supports the Applicants’ theory that gas-on-gas competition tends to harm
the general customer base. Without some analysis of individual PENH contracts, no evidence is
present in this case to verify that PEMI members mdrﬂdually will suffer adversely f.rom
elimination of gas-on-gas competlhon :

Clearly then, discounts arising from gas-on-gas distribution competition are not in
the public interest, because they have a negative impact on captive customers. When evaluating
. the coriso]j_dation of two natura] gas distribution companies, the Commission must consider
whether the proposed consolidation is likely to result in anticompetitive or discﬁnjinatofy
conduct, which will prevent retail gas customers from obtaining the benefits of a properly
functioning and effectively competitive retail natural gas market. 66 Pé. C.S. §2210. A properly
functioning and effectively competitive retail natural gas market must be one which assures an
opportunity for all customers to benefit — not just a select few. In Middletown wanship v. Pa.’
P.U.C., 432 A.2d 674 (Pa. Cmwith. 1984), the Commonwealth Court stated that “when the
‘public interest” is considered, it is contemplated that the benefits and detriments of the
acquisition be measured as they impact on all affected parties, and not merely on one particular

group or geographic subdivision as might have occurred in this case.”

= PEMI memibers have contracts with Equitable for distribution and/or agency supply service that
range from less than 1 year (ending in 2006) to 13 years (ending in 2019) (PEMI St. 1 at 38-39). A PEMI customer
with a long term contract is protected from *harm” for the length of the contract. For those PEMI members with
expiring contracts, Equitable will extend the contracts on mutually agreeable terms. Equitable asks that PEMI
customers pay their fair share of delivery cost of service, as residential customers and other customers do (Equitable
St. 1-R at 24). PEMI members may also qualify for other discounts depending on their unique circumstances, so
long as they fall within the Commission's recent enunciation of those situations where discounts may be warranted
(Apphcants R.B. at 22-23, 31; Equitable St. 1-R at 35). .
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‘Solid economic theory supports the conclusion that the eventual disappearance of
discounts arising from gas-on-gas distribution competition is in the public interest (Equitéble St.
6-R at 12-1 3). Bﬁt, this acquisition will only effectuate the intended consequences, if the
combined systems of both Companies are truly open to an effectively competitive retail natural
gas market. As explained m this decision, the various Settlement provisions pi-omote sucha -
competitive retail natural gas market on the Companies’ combined systems. Therefore, the

| Settlement is in the public interest.

12.  Gas Safety

_ Gas safety is a concern in this proceeding becéuse, through the stock acquisition,.
Equitable will become responsible for managing approximately 1,900 miles of bare steel and cast
iron pipe in Dominion Peoples’ system in addition to approximately 800 miles of pipeit
currently owns. -OTS identified multiple areas where gas safety improvement was needed to
ensure proper maﬁagement of Equitable’s current lines, as well as the additional lines that it will
acquire in this transaction (OTS M.B. at 16-18; OTS St. 2 at 12-13; OTS St. 2-SR at 12-13).

To address these concerns, the Applicants agree first to use aerial patrols to
monitor transmission lines for excavation activityand encroachment (Settlement, Appendlx A
at 7). Dominion Peoples currently employs aerial patrols, but Equitable’s patrolling practice
involves walking the right-of-way on a quarterly basis. While both practices comply with E
minimum pipeline safety regulations, aerial patrols are superior, because they provide a better
view of pipeline ﬁghts-bﬂway and a better opportunity to discover activity and encroachment -
(Applicants M.B. at 21; OTS M.B. at 16; OCA M.B. at 24; OCA R.B. at 9).

Next, Equitable agrees to review and mplement procedures similar to Dormmon
Peoples’ program for identifying areas of active corrosion on cathodically unprotected plpehnes
Corrosion is the leading cause of natural gas leaks and can lead to plpelmg accidents (OTS St. 2
 at8-1 0; OTS St. 2-SR at 7-9). Dominion Peoples evaluates its caﬁoﬁcﬂly unprotected
pipc]ines with a leak history within the 18 months. A Corrosion Supervisor reviews the records,

taking into account leak history, type of material and overall pipe condition. Identified areas of
: 68 ' :
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active corrosion are then sent to the engineéring deparﬁnent for replacement within 15 months.
Currently, Equitable uses a computer analysis to detect active areas of corrosion based on leak
history. Pipeline safety regulations require active corrosion to be determined by a person that is
- qualified in pipeline corrosion control methods. Because Equitable’s system i.s 'based ona
computer program without input from personnel- to evaluate corrosion indicators, the system that
Dominion Peoples employs to determine active corrosion areas is superior. Consequently,
adoption of Dominion Peoples’ procedure will ensure better oversight of Equitable’s and

Dominion Peoples’ pipelines (OTS M.B. at 17).

Finally, F..quitable agrees to review existing valves in its and Dominion Peoples’
distribution systems and instail new valves where necessary. Proper valve placement is
‘necessary to regulate the flow of gas in a pipeline quickly and easily. It is critical to stop the
flow of gas to a failed p;'pe section quickly to prevent gas loss and unsafe conditions. OTS notes -
that Equitable has not always used critical valves in emergencies to decrease the number of -
castomers affected by a shut down. By agreeing to aggressively review valve placement and
install new valves where necessary, the Settlement will allow fewer customers to be affected by

shut downs, while at the same time ensuring that shut downs occur in a timely manner for public

safety (OTS M.B. at 18).

PEMTI’s concern that Equitable’s commitment to raise the level of its gas safety
procedures to maich that of Dominion Peoples will actually resuit in the long term degradation of
Dominion Peoples’ system is speculative at best and finds no support in the record (PEMI R.B.
at 18). Accordingly, these provisions of the Settlement are in the public interest.

13. Service Quality

The OTS and OCA held concerns that in an acquisition, the acquiring company
tends to focus its immediate attention on creating synergies that produce savings and on revenue
enhancements. Because of this tendency‘to concentrate on revenue-enhancing activities,
customer service can suffer. Heﬁce, the Settlement (Appendix A at §6) creates the following

Service Quality Index (“SQI”) for residential and small business customers that establish
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. performance standards to ensure that service quality to ratepayers will not decline as a result of

this acquisition:

Performance Indicator

Proposed Annual Performance Standard

1. Call Center: 9% calls answered w/m 30
-seconds

70% for 2008, and 75% for 2009

2. Call Center: Average Busy-out Rate

1% (Dominion performancé in 2004)

3. Call Center: Average Call Abandonment
Raie

7% for 2008, and 6% for 2009

4. # of Customer disputes not issued a report
within 30 days

No more than 3% of the Total Number of
disputes filed

5. % of Meters not read as required by
56.12(4) (ii-6 mos.) and (iii-12 mos.)

Not read in 6 months: .25%
Not read in 12 months: .03% (Dominion
performance 2004 and 2005)

6. Gas Safety Response Time

No degradation from the Companies three-year
average response times.

7. Percent of bills not rendered once every
billing period

.01% for Dominion, .05% for Equitable,
effective 1/1/2008

The Applicants OTS and OCA agree the terms of this Settlement fully address their concerns
with regard to telephone access, meter reading, billing and the handling of disputes (Apphcants
M.B.at 16-17; OTS M.B. at 12-16; OTS St. 3; OTS St. 3-SR; OCA M.B. at 23-24)

Commission regulations require NGDC's to report the percentage of calls

answered within 30 seconds with the representative ready to render assistance and process the

call. In 2005, 64% of Domini_on Peoples calls were answered within 30 seconds,'whﬂe only 37%
of Equitable’s calls were answered in 30 seconds (OTS St. 3 at 9). The Settlement performance
standard requires a 30 second answer rate of 70% of in 2008 and 75% in 2009. '

The Settlement sets an average busy-out rate of 1%. The busy-out rate, as defined

in reporting requirements, is the number of calls to an NGDC’s call center that receive a busy

signal divided by the number of calls received. In 2005, both Equitable and Dominion Peoples

reported a 1% average busy out rate. “The SQI will continue the 1% sfanda;d.
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The Settlement sets an average call abandonment raté of 7% for 2008 and 6% for
2009. The call ab_andomnent rate is the numbér of calls to an NGDC’s call center that are
abandoned divided by the total number of calls received. In 2005, Equitable showed an average
- gall abandonment rate of 14%, while Dominion Peoples’ call abandonment was 7%. Jd. Under
the SQI, the call abandonment rate of 7% will continue in 2008, but it must improve to 6% in
2009. This new performance standard is an improvement over Equitable’s current rate by ‘

bringing it up to the Peoples’ standard in 2008 and requires both Companies to improve in 2009,

Ifa customer registers a dispute with a utility about any matter covered by
Chapter 56 regulatlons, 52 Pa. Code §§56.1, et seq., the utility must issue a report to the:
complaining party within 30 days of the initiation of the dispute pursuant to 52 Pa. Code
§56.151(5). In 2005, Dominion Peoples responded to all disputes within 30 &ays, Whereas
Equitable failed to respond to 154 disputes within 30 days. Under the $QI, the Companies agree
that no more than 3% of the total number of disputes filed will be responded to in excess of the

30-day time period.

The SQI mandates no dégradation from the three-year average of gas saféty :

response time.

Commission regulations require NGDCs to report the percentage of residential
meters from which the company has failed to obtain an actual or ratepayer-supplied meter
reading W]thln the past six and 12 months. 52 Pa. Code § 56.12(4)(ii} and (iii). In 2005,
Dominion Peoples failed to read .25% of its meters in 6 months and .08% in 12 months.
Equitable, in 2005, failed to read 1.70% of residential meters in 6 months and 40% in
12 months. Under the SQ], the Companies must meet a new standard of .25% of metérs not read
in 6 months and .03% meters not read in 12 months. Although this is a higher level than
provided for in the Commission’s regulations, it represents a signiﬁcant improvement over
Equitable’s current performance levels and ensures that Dominion Peoples service quality will

not deteriorate as a result of this stock acquisiﬁon.
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The Code requires a bill to b‘e rendered once every billing period to all customers.
66 Pa. C.S. §1509; 52 Pa. Code §56.11. In 2005, Dominion Peoples’ rate of not rendering
residential bills once every billing period was .01 %;'it was .02% for small business customers
- (OTS St.-3 at 14). Eéuitablg:’s percentage of bills not rendered once every billing period in 2005
was .1% for residential customers and .3% for snﬁall business customers. /d. Beginning in
2008, the SQI establishes a standé.rd for residential and small business customers of .01% for
Dominion Peoples and .05% for Equitéble. |

In addition to these SQI performance standards, the Joint Petitioners agree that
these standards must reﬁdn in effect until the next base rate proceeding. If the standards are not
met, the Commission may open a-formal investigétion as to why the performance standards were |
not achieved (Settlement, Appendix A at 16(d)). As part of this investigation, the Companies
will be required to report what caused the failure and what steps they will take to ensure they will
meet the standard the following year. In addition, within 90 days of the conclusion of each
calendar year,' Equitable must provide a report to the Commission and the parties and post on its

website an analysis of its performance in achieving these standards. -

The Settlement defining these standards does not in any way limnit the authority of
the Commission, its Bureau of Consumer Services, or any other bureaﬁ from performing their
duties and making recommendations for failure of the Companies to perform in any of the areas
identified. Moreover, the Joint Petitioners retain their rights to file a complaint or petition for an
investigation in response to other indices that are not directly measured in the SQI. The service
quality Settlement terms substantially promote the accom_fnodation, convenience or safety of the
public by ensuring that service quality will not suffer and, in some instances, will improve during

the stock acquisiﬁon transition period.

14. Universal Service

Universal services are those services provided and related costs incurred to assist
residential customers, who lack the ability to pay the full cost of their utility service. Equitable

Gas has one of the highest concentrations of payment-troubled customers of any NGDC in
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Pennsylvania, second only to Philadelphia Gas Works (Eqﬁitable St. 1 at 10). Inresponse to the
concerns of the OTS, OCA and the MVUC about the negative impact the proposed acquisition
could have on this customer group, Equitable commits to forming a Universal Service
Collaborative Group (the “Collaborative™), which will consist of Company representatives and
other parties who msh to participate, including Community Based Organizatidns (“CBOs™) or

~ other low-income stakeholders or representatives. The Collaborative will prdvide a foruxﬁ,
whereby low-income advocates and other stakeholders can participate with Equitable in shaping
its firture plans for low-income and energy conservation programs (Settlement, Appendix A.
at §5) (Applicants R.B. at 21-22; OTS M.B. at 10-12; OTS R.B. at 15-16; OCA M.B. 19-23;
OCAR.B. at 8-9; OCA St. 2; OCA $t. 2-S; MVUC M.B. at 4-8). '

The Companies also commit to continued funding for community organizations
and for the Hardship Fund at least at the level contributed in 2005 over the next three years, net
of the contributions made to the 2005 Stay Warm PA Program (Settlement, Appendix A, at 15).

The CBOs that provided support to administer the Companies’ various universal
service programs as of November 1, 2006 will remain in place for the stay-out period aﬁd the -
Companies will consider with the Collaborative the feasibility cﬁ' contracting with additional
CBOs, including those whose contracts were terminated as a result of bringing the Customer
Assistance Program (“CAP”) enrollment process in-house. 1d.

Under the terms of the Settlement, applicants will face fewer barriers to CAP
enroliment (MVUC St. 1 at 28). The Companies will not impose any ceiling on CAP
enroliment, provided they receive adequate program funding. 7d. '

During the base rate stay-out period, Equitable may réguire a security deposit for
returning CAP participants in an amount no greater than two months’ usage at the last applicable
CAP rate. During the same stay-out period, Dominion Peoples will continue its current policy of
waiving security deposits for CAP participanfs. Id. CAP participants unable to maintain their
utility service and experiencing disconnection, often face the hurdle of paying upfront, as mucﬁ

as two months’ usage charges at the prevailing market rate to be reconnected (MVUC St. 1 -
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© at 29-30). Notwithstanding PEMI’s criticism of the “socializing” of universal service costs
(PEMI M.B. at 12-13; PEMI R.B. at 13-14), the reduction in reconnection requirements will
substanﬁa]]y benefit low-income households experiencing this problem. Moreover, since

. industrial customers are not exposed to the cbsts of universal service, PEMI’s ﬁews on this

subject are entitled to little weight.

Universal service settlement criteria similar to the foregoing have been cited in
“other taﬁsactional proceedings as affirmative public benefits. See, e.g., Application of UGI,
supra; and Application of PECO, supra. These settlement criteria are also consistent with the
; .universal.serﬁce goals legislited in the Competition Act.-See, 66 Pa. C.S. §§2203(7) & (8).

15.  Minority Hiring

Under terms of the Settlement, the Companies will attempt to develop a program
with the asSi_sfance of the Pittsburgh Urban League and the MVUC to increase hiring of minority
and low-income applicants (Settlement, Appendix A at §5h). This provision addresses the
concem of the MVUC that some of the jobs that the Applicants anticipate creating as a result of
this acquisition should bgneﬁt the Companies’ payment-troubled customer base (Applicants
MB. at 18; OTS M.B. at 11; OTSR.B. at 15-16; OCAM.B. at 21; OCARB. at 9, MVUCM.B.

at 6-7; MVUC St. 1 at 26-28).

16.  Diversity

Rep. Wheatley encburages Equitable to increase the racial and ethnic diversity of
its employees and its utilization of Minority Business Enterprises (“MBEs"). The Settlement
recognizes the importance of providiﬁg ﬁmket access and economic dpportlmities to di.verse
businesses and people. Equitable’s senior management and Rep. Wheatley agree to work
together to accomplish these diversity objectives (Settlement, Appendix A at 8). Their
discussions have included.consideraﬁon of outreach initiatives, creation of an advisory
committee and adoption of various guidelines developed by the National Association of

' Regulatory Utility Commissioners’ (“NARUC™) Utility Marketplace Access Partnership
4 - .
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. program. NARUC encourages utilities to voluntarily consider these guidelines to promote MBE
marketplace access. NARUC concludes that those utilities and the economy benefit when a
utility’s supplier base reflects the demogx'aphics of its customer base. The Settlement recognii&n
the importance of providing market access and economic opportunities to divefse businesses and
people. Equitable agrees to continue to work with Rep. Wheatley to develop énd-impiement ,
specific and measurable processes and plans to accomplish these objectives (Applicants M.B.

at 18; Rep. Wheatléy Letter in ILieu of Brief).

17.  Maintaining the Workforce

: Equitable proposes no workforce reductions here. Compare, e.g., Apphcatlon of
- The Umted Telephone Company. d/b/a Sprint and Sprint Long Distance, Ine., Docket

No. A-313200F007 (Order entered April 7, 2006); and In re: I_nvesngatlon of AT&T, Inc.,
Docket No. I-00060111 (Orders entered May 8 and 19, 2006). Equitable has a collective
bargaining agreement (“CBA”) for 76 utility employees for which the IBEW is the authorized
coﬂecﬁve-bargaining representative. Dominion Peoples has a CBA for 392 employees (as of
October, 2005) for which the UWUA is the authorized collective bargaining representative.
Equitable and Dominion Peoples will continue to be bound by their existing CBAs for the

remaindcr of the contract terms, unless negotiated otherwise.

Equitable will continue employing all of Dominion Peoples’ non-union
employees at the time of closing for at least one year with total compensation (base salary and
incentive opportunjties) and benefits in the aggregate, being comparable to those currently
available. If any employees are terminated, other than for cause, prior to the end of that one-year
period, they will receive severance benefits of at least equal value to those of the current

Dominion Peoples® severance plan (Applicants M.B. at 24-25; Equitable St. 1 at 19).

18. Pension Benefits

On the subject of pension finds for the Compaitu'es’ employees, the Settlement |

provides:
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Equitable agrees to contribute sufficient amounts to the Pension

- Plan for Peoples Natural Gas in order to meet ERISA?* and
Pension Protection Act of 2006 safeguards. The Pension ‘
Protection Act of 2006 requires companies with a defined benefit
pension plan to fully fund their pension obligation over a seven
year period. Equitable will fully comply with the funding
obligations and will make additional contributions in payments
applicable to under-funded plans.

(Settlement, Appendix A at94). OTS, OCA and Rep. Wheatley join the Applicants in urging
approval of this provision (Applicants M.B. at 20, 25, 41-47; Applicants R.B. at 32-41; OTS
M.B. at 10; OTS R.B. at 13-15; OCA M.B. at 18; OCA R.B. at 8). The UWUA does not.

Thé pension fund covering Dominion Peoples’ employees and retiress is over-
fimded. According to the most recent actuarial study for the plan, pension find assets total
$189.7 million, but projected liabilities are only $61.5 million (N.T. 228). Thus, Dominion
Peoples has not made any cash contributions to its pension plan in several years. Further, if the

proposed transaction does not occur, Dominion Peoples need not make additional contributions

for many years (UWUA M.B. at 8).

If the proposed transaction occurs however, Dominion, the parent of Dominion
Peoples, will not transfer the pension fund to Eqﬁjtablé (N.T. 220). Instead, Dominion will
retain the pension fund and treat existing Dominion Peoples employees as “terminated vested
employees.” As “terminated vested employees,” Dominion Peoples’ employees will be entitled
to receive only 45% of the pension benefits they would have received, if they had retired as
active employees (UWUA 5t. ] at 3). Equitable will provide additional pension benefits, if any,
and it will fund them on an on-going basis (UWUA M.B. at §; N.T. 391).

Further, the UWUA notes that Equitable makes no commitment to keep a pension
plan for Dominion Peoples’ employees. The Stock Purchase Agreement (“SPA™) only obligates

Equitable to retain a pension plan for Dominion Peoples’ non-union employees for 12 months

2 ‘The Employee Retirement Income Security Act of 1974 {(“ERISA™), 29 U.5.C. §§]001 et seg.
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. after closing (N.T. 391). For Dominion Peoples’ union employees, Equitable will abide by the
collective bargaining agreement (“CBA”), but that agreement expires on May 1, 2007 (N.T. 230,
339, 390). While Equitable expresses no intimation of what it will do with the pension plan once
tﬁat agreement expires, the UWUA notes that Equitable eliminated pension plans for former
emplpyees of Carnegié Natural (Gas Company, United Sfeelworkers-representéd émployees, and
salaried employees (UWUA M.B. at 8-9; N.T. 388-390).

In a situation where Dominion will keep a pension fund worth more than $100
million and Equitable will make a minimal, short-term commitment to retain a pension plan for
. Dominion Peoples’ employees for one year or less, the UWUA a'.rgﬁe the effect on Dominion
| Peoples” employees will be severe. In the view of the UWUA, the Settlement provision states
only that Equitable will cmﬁply with federal Taw re garding the funding of aﬁy pension plan that it
has for Dominion Peoples’ employees, but it does not require Equitable to have a pension plan.
In 6ther words, the Settlement term says only that if Equitable has a pension plan for Dominion

Peoples’ employees, Equitable will comply with federal law.

While this arrangement might be good for Dominion, the UWUA contends it is
not in the public interest for either Dominion Peoples’ employees, whose pension benefits are at
tisk, or Dominion Peoples’ cuétomers, who might be reqﬁired to contribute_ to a Dominion
Peoples” pension plan. City of York, supra; 66 Pa. C.S. §1103(a). Noting that the Commission '
is authorized to impose conditions on its approval of this transaction, the UWUA, nevertheless,
concedes that it does not appear that the Commission can order a fundamental change in the
transaction itself or othérwise impose conditions that are beyond the scope of its jurisdiction.
Rheems Water Co. v. Pa. P.U.C., 620 A.2d 609 (Pa. Cmwlth. 1993). Consequently, the UWUA
urges rejection of the proposed transaction in its entirety as not in the public interest (UWUA
M.B. at 9-12; UNUA R.B. at 5-12). |

At the threshold, one must note that the Commission, as an administrative agency,
is wholly a creature of legislation. It is limited to the autherity granted to it in its enabling
legiSlﬁtion and it is limited to those powers necessary to carry out the mandate of the statute.

PECO Energy Co.v. Pa. P.U.C., 791 A.2d 1155 (Pa. 2002); and City of Phila. v. Pa. P.UC,
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822 A.2d 94 (Pa. Cmwlth. 2003). The Commission is not granted the power to monitor
pensions® and it has no statutory or regulatory authority to condition approval of the application
ona matter over which it has no jurisdiction. Application of UGI Utilities, Inc., e? al., Docket
- No. A-120011F2000 (Order entered August 18, 2006). ' '

‘ Section 2210(a)(2). of the Competition Act, 66 Pa. C.S. §2210(a)(2), merely
requires the Commission to consider the effect of a proposed merger, consolidation, acquisition
or dispoéition on a NGDC’s employees and on any authorized collective bargaining agent
representing those employees. The Coﬁlpetition Act remains silent on the remedy available, if
. the Commission finds that hérm will occur. The record, howeirer, fails to demonstrate any

evidence of detriment or adverse change to the status quo.

Indeed, the SPA and the Settlement preserve the status quo fof the Companies’
employees. Under the SPA, Equitable agrees to assume the CBA currently in place between
UWUA and Dominion Peoples (Dominion Peoples St. 1R at 2; Applicants Exh. 1, Appendix A,
Secﬁon_S .7(b), at 26). The level of benefits and compensation, including any pension benefit or
payout, does not change with this transaction. These benefits cannot change without

negotiations wﬁth the Union. 7d.

Further, pursuant to the SPA, Dominion retains both the assets and liabilities for
pre-closing pension plan obligations; Equitable agrees to create a mirror plan into which it will
contribute assets to meet pdst—c]osing pensfon plan obligations (Dominion Peoples St. IR at 3;
Applicants Exh. 1, Appendix A, Section 5.7(d), at 27). The benefits provided by the two plans
will be equal (Dominion Peoples St. 1R at 6). Equitable will give employees credit for service
accumulated at Dominion Peoples (Dominion Peoples St. 1R at 7; Applicants Exh. 1, Appendix
A, Section 5.7((;1), at 27, and Section 5.7(11), at 28). The only change that employees Wl].l 7

discover will be the sources from which they will receive their pension benefit (Dominion

= Indeed, the “Commission’s only authority with regard to pension funds is to determine how much
of the fimding obligation can be passed through to customers in rate proceedings.” Application of UGL Slip Op.
at 66. Other Pennsylvania administrative agencies have taken a similar approach. Ses, e.g., International Ladies’
Garment Workers' Union v. Human Relations Comm’n of the City of Allentown, 417 A.2d 1279 {Pa. Cmwith.
1980} (local agency’s regulation of a union's benefit plan was preempted by ERISA).
78

CX0003-081]




Peoples St. 1R at 100). Therefore, the impact on the UWUA and employees is no greater than
what they face presently. What may happen as a result of future collective bargaining obviously
cannot be predicted or known at this time. This unpredictability, including future pension plan

- treatment, exists whether Dominion Peoples, Equitable, or some other company is the employer.

Furthermore, concéms relating to the “over-funded” status of Dominion Peoples’
plan and Equitable’s future ability to fund a post-closing plan have been addressed. First, while
over-funding is technically accounted for as income, it is a non-cash item that, under ERISA,
cannot be used for any purpose other than payment of pension obligations. 29 U.8.C.
§1103{c)(1). Second, thé Settlement resolves the UWUAs concemn regarding Equitable’s
willingness to fund a pension plan by Equitable’s agreement to contribute sufficient amounts to
the pension plan to meet ERISA and the Pension Protection Act of 2006 safeguards. The latter
Act requires a company to fully fund its pension obligation over no longer than a seven year

period (Settlement, Appendix A, at 2 & 4).

As the UWUA concedes, federal law circumscribes the extent of Commission
review in this area. Specifically, “ER_'[SA’S comprehensive regulatory scheme was intended to.
establish the regulation of benefit plans as ‘exclusively a federal concern.”” Department of
Public Welfare v. Lubrizol, 737 A.2d 862, 867 (Pa. Cmwlth. 1999), quoting Pilot Life Insurance
Co. v. Dedeaux, 481 U.S. 41, 107 S. Ct. 1549 (1987). Congress enacted ERISA “to establish a
comprehensive scheme to protect the interests of employees and their beneﬁciarieé in employee -
benefit plans.” Carpenters Local 261 Health and Welfare Fund v. Nat’l Union Fire Insurance of
Pittsburgh, 686 A.2d 1373, 1374 0.1 (Pa. Cmwith. 1996).2° In doing so, Congress defined the
extent to which ERISA preempts state law; that is, Section 514(a) states that ERISA “shall

* ERISA applies to any employee benefit plan, if it is established or maintained by, inter alia, “any
employer engaged in commerce or in any industry or activity affecting commerce.” 29 U.5.C. §1003(=)(1).
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. supersede any and all State laws*’ insofar as they may now or hereafter relate to any employee

benefit plan.”® 29 U.S.C. §1144(a).

- What the UWUA seeks to redfess in this proceeding is exactly that which is
preempted. Not only does it attack the structure of the pension plan under the SPA, it attacks the
SPA’s proposed rules governing payment to recipients, claiming the Applicants have not “fairly
allocated pension :issets and obligations” between the two companies (UWUA M.B. at 2, 8, 12).

"That is, any decision that the Commission could render, either to deny the application or to
condition approval based upon the Applicants’ treatment of the structure and payments under the

..-pension, would-“act-immediately and.exclusively” on the.pension plan and would have a

“connection with” the plan.. . The foderal policy.of insuring against failure to pay employees’

 pension benefits would be implicated by such a ruling. While the Commission has been given
the power and duty to regulate utilities through, inter alia, determiﬁing whether to approve 4n
application, ERISA coﬁtemplates preemption of substantial areas of traditional state regulation,
when such regulation treads on areas iJin]icatin g the policy behind ERISA.

Moreover, the Applicants have considered the interests of Dominion Peoples’
employees. First, the SPA provides exactly what UWUA bargained for in the most recent
collective bargaining process. Namely, the current CBA, at Article I[,VSection 2, provides that, if
there is a sale of the bompany, the “exact terms of this agreement . . . [shall be] conditioned upon
the purchaser . . . assuming all the obligations of the agreement until its expiration . .. .” The
CBA requires it to be transferred in whole, including the pension benefits provisions, to any
acquiring company 0)6minion Peoples Cross-examination Exh. 3, Article II, Section 2, at 2).
The UWUA admits this CBA provision benefits the Union (N.T. 343).

: 2 “State law™ includes “al] laws, decisions, rules, regulations, or other State action having the effect
of l1aw, of any State.” 29 U.S.C. §1144(c)(1).

= A State law “relates t0” an ERISA plan, “if it is specifically desipned to affect employee benefit
plans, if it singles out such plans for special treatment, or if the rights or resirictions it creates are predicated on the
existence of such a plan.” Carpenters Local 261, 686 A.2d at 1375 (citation omitted).
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Second, under the SPA. struéture, the UWUA and the employees it represents are
in a status quo position. The SPA requires Eqﬁjtable to step into Dominion Peoples’ shoes with
regard to the CBA, which is exactly what the UWUA negotiated for in the collective bargaining
. process. Nowhere.does the CBA require an acqulrmg company to assume any certain method of

pension payment; rather, under the CBA, Equitable must assume the obligation to provide a

pension plan. This obligation is retamed; the only change members of the UWUA will see is that

the obligation will be paid in the form of two checks, rather than one. Further, this transaction
does not change at all the UWUA’s protection or the power it has in the collective bargaining

process. After expiration of the current CBA, the UWUA and its employer company — whether
- -that employér--is Donﬁﬁon Peoples, Equitable, -or some -other company — will have to

' cb]lectively bargain for another mutually agreeable CBA.

Third, the UWUA is protected by Dominion Peoples’ commitment to pay pension

obligations up to closi_ng. That commitment is not subject to future collective bargaining; it is
guaranteed. ,
Fourth, the UWUA’s comparison of the decision in Application of UGI Utilities,
supra, wherein ALY Colwell characterized the applicants’ treatment of the pension as
“appalling,” to the current application is misplaced. Unlike the situation in Application of UGL,
Dominion Peoples has met with the UWUA’s president and its members to discuss the-
transaction and what it means to them (Dominion Peoples St. 1-R at 5). In that meeting,
Dominion Peoples orally shared information with the UWUA. It submits written documentation
of the questions and answers that were discussed there (Dominion Peoples St. 1-R at 5;
Dominion Peoples Exh. 1). In addition, Dominion Peoples expressed a willingness to meet
further with the UWUA to discuss any remaining concerns (Dominion Peoples St. 1-R at 5). The
UWUA declined this invitation (N.T. 340). Moreover, ALJ Colwell acknowledged that pension
considerations are preempted by federal law, are not a proper consideration for this Commission,

. and cannot be used either to deny or condition the transaction. Application of UGI, Slip Op.

at 59. Even though ALJ Colwell expressed displeasure with the companies, she recommended

approving the application.
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Finally, the UWUA speculates fhat the proimsed transaction will “slash
[employees’] pension benefits by 50% or more” because, it alleges, Equitable does not pi'omise
that it will keep a pension plan for Dominion Peoples’ employees, but that it will only commit to
abide by the CBA that expires on May 1, 2007 (UWUA M.B. at 8-9).. The UWUAs concerns
find no evidentiary support and are not raised in the appropriate forum. Rather, all Equitable
employees are covered by some type of defined pension or contribution plan (N .T. 387-89). The
UWUA cannot seek, through this application proceeding, that which otherwise is only available
through the collective bargaining process. The UWUA’S concern for what type of pension plan
will exist after expiration of the current CBA is a matter for collective bargaining. The UWUA
cannot acquire further “pension protection” beyond the status guo in this application proceeding,

when it is preempted by federal law and not authorized by state statute.
D. The Overall Effect of the Seft]ement

The Commission encourages parties in contested on-the-record proceedings to:
settle cése"s.. See, 52 Pa. Code §5.231. Settlements eliminate the time, effort and expense of
litigating a matter to its ultimate con.clusion, which may entail review of the Commission’s
decision by the appellate courts of Pennsylvania. Such savings Beneﬁt not only the individual
parﬁes; but also the Commission and all ratepayers of a utility, who otherwise may have tb bear

the financial burden such litigation necessarily entails.

. By definition, a “settiement” reflects a compromise of the parties” positions,

which arguably fosters and promotes the public interest. When parties in a proceeding reach a
settlement, the principal issue for Commission consideration is whether the agreement reached
suits the public interest. Pa. P.U.C. v. CS Water and Sewer Associates, 74 Pa. P.U.C. 767, 771
(1991). In their supporting briefs, the Joint Petitioners conclude, after seven and a half months

of extensive discovery, exchanging and reviewing written testimony and numerous exhibits, and
conducting lengthy settlement discussions, that this Settlement resolves those contested issues of
interest to them in this case. The Joint Petitioners declare this Settlement is in the public interest

.and it should be approved for the reasons expressed in the foregoing sections of this decision.
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Conversely, PEMI object that the non-unanimous Settlement reflects only each
Joint Petitioner’s interest as proclaimed in apai‘ticular Settlement term sheet to which that Joint
Petitioner is a signatory. Neither the Code nor applicable legal precedent, however, requires
. each and every interest of each and every party to be accommodated in a settleﬁ:lent. In

Middletown Township, supra, the Court stated that “when the “public interest’ is considered, it is

contempiated that the benefits and detriments of the acquisition be measured as they impact on
all affected parties, and not merely on one particular group or geographic subdivision as might

‘have occurred in this case.”

i~ Here, PEM], whlle significant consumers.of natural gas, represent only eight of
the nearly 600,000 customers of these Companies. The Applicants have demonstrated

 substantial public benefits from the proposed acquisition, including, inter alia, a rate case stay-
out, significant reductions in annual purchased gas costs, capital cost savings through elimination
of redundant pipe, the reﬁun of Dominion Peoples ownership to Pennsylvania, a rejuvenated
retail natural gas market and the enhanced production, transportation and use of less expensive
Penhssrlvania natural gas. Commitments to meet with interested parties in a collaborative ée_t‘ting
to discuss and address issues of interest are likewise identifiable benefits consistent with
Commission pb]icy to resolve regulatory matters without litigation. These benefits inure to the
profit of all of the Companies’ customers and those who serve them. For these reasons, the |

application with the Settlement will be approved.
V. CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and the partles to

this proceedmg 66 Pa. C.S. §§501, et seq.

2. The Applicants bear the burden of proving that they are entitled to the
relief they are seeking in this application proceeding. 66 Pa. C.S. §332(a).

3. The degree of proof required to establish a case before the Public Utility

Commission is by a preponderance of the evidence. Se-Ling Hosiery v. Margulies, 364 Pa. 45,
83 . .

CX0003-086)




- 70 A.2d 854 (1954); Samuel J. Lansberry, Inc.rv. Pa. P.U.‘C., 578 A.2d 600 (Pa. Cmwlth. 1990);
and Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).

4. Joint Applicants have demonstrated by a prepbnderance of the evidence
that the proposed transaction, as described in the Stock Purchase Agresment and the Joint
Application and &s subject to the terms and conditions contained in the Joint Petition for
Settlement, is necessary or proper for the service, accommodation, convenience or safety of the
public, as required by Section 1103 of the Public Uﬁlity Code, 66 Pa. C.S. §1103.

5. Joint Applicants have demonstrated by a preponderance of the evidence
that the. proposed transaction, as.described in the Stock Purchase Agreement and the Joint
Application and as subject to the terms and conditions contained in the Joint Petition for

Settlement, will affirmatively promote the public interest in a substantial way, as required by
City of York v. Pa. P.U.C., 449 Pa. 136, 295 A.2d 825 (1972).

6. Joint Applicants have established by a preponderance of the evidence that
the proposed transaction, as described in the Stock Purchase Agreement and the Joint -
Application and as subject to the terms and conditions contained in the Joint Petition for

Settlenient, will not r'ésult in any anti-competitive or discriminatory conduct, including unlawful

exercise of market power in the retail natural gas market, as required by Sectlon 2210(a)(1) of
the Natural Gas Choice and Compehhon Act, 66 Pa. C.S. §2210(a)(1).

7. J oint Applicants have established by a preponderance of the ewdence that
. the proposed transachon, as described in the Stock Purchase Agreement and the Joint
Application and as subject to the terms and conditions contained in the Joint Petition for
Settlement, will not produce any unreasonable adverse effect on the employees of Equitable or
Dominion Peop]es or on any authorized coilectlva bargaining agent representing those

employees, as required by Section 221 0(a)(2) of the Natural Gas Choice and Competition Act,
66 Pa. C.S. §2210(2)(2).
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8. Based on the record developed in this proceeding and a thorough review
of the positions of the parties, Equitable’s acquisition of the common stock of Dominion Peoples

and Dominion Hope is in the public interest.
VL ORDER
THEREFORE,

~ IT IS ORDERED:
1. That the-Joint Petition for Settlement submitted by Equitable Resources,
Inc., The Peeples Natural Gas Company, d!b/a Dominion Peoples, the Office of Trial Staff, the
Office of Consumer Advocate, State Representative Jake Wheatley, Jr., the Mon Valley
Unemployed Committee, the Independent Qil and Gas Association of Pennsylvania, Hess
Corporahon and Consolation New Energy-Gas Division, LLC, at Docket No. A—122250F5000,

mcludmg all terms and conditions, is hereby approved.

2. That the Joint Application of Equitable Resources, Inc. and The Peoples
Natural Gas Company, d/b/a Dominion Peoples, for approval of the transfer of all stock and

rights of The Peoples Natural Gas Company to Equitable Resources, Inc., and for the approval of

the transfer of all stock of Hope Gas, Inc., dba Dominion Hope, to Equitable Resources, Inc., is
 hereby approved, subject to the terms and conditions of the Joint Petition for Settlement.

3. That Equitable Resources, Inc. may acquire all of the common stock of

The Peoples Natural Gas Company, d/b/a Dominion Peoples, and Hope Gas, Inc., dba Domim'on
Hope, as proposed in the Stock Purchase Agreement, the Joint Application and the Joint Petition

for Seitlement and a certificate of public convenience is hereby issued evidencing such right.

4, That any protest or petition to intervene filed in this proceeding that is not

satisfied or withdrawn pursuant to the terms of the Joint Petition for Settlement is hereby denied.

85

CX0003-088




5. That the record at Docket No. A-122250F5000 is hereby marked closed.

Date: February 5. 2007

John H. Corbett, Jr.
Administrative Law Judge
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15 § 3513 PUBLIC UTILITIES—1857 ACT Ch. 13

for damages now pending in any court of this commonwealth. 1869,

April 24, P.L. 93, § 1.

Renumbered from section 1383 of this title.

Historical Note

This act diroctly supplcments Act

1857, March 1!, P.L, 77, section 3501 et

ger. of this Litle.

Tt reperled seclion 11 of the act ol
1537, and substitnted the provisions of
Lhe Lext therefor.

Constitntional Provisions

Conet, art, 1. § 106 prohibils tnking ol
private property for public use without

anthorily of Inw and without just eom-
pensation being first made or secured.

Cross References

Covtifiente of public convenicnce requi

— - Rervier Companies.

red, see section 1124 of Title @6, Puhlie

Condemnation proceedings by witer company, see section 3248 et seq. of this

title.
Emincnt domain proceedings,

Conerally see section 1—101 of seq. of Title 26, Eminent Domain.
Coyporations, sec section 3021 of soq. of this title,

Notes of Decisions

Library references

Cas S=14.00.

walers and Watler Courses =190
C.1.8, Gas 8% 38, 35

LC.J.8. Waters § 300,

P.L.E. Gas §11.

P.LE. Waiters § 173.

1. Proceedings for assessment of dam-
ages ’
Wwhere the owners of land cintined
ownership of the waters of & brook ap-
proprinted by a gas and water combany,
their claim of ownership must ha first
hesrd by vlewers, Lackawanna Millg v.
Ecranton Ges & Water Co,, 120 A, 814,

277 Pn. 181, 1923,

In petiljon asking for appoinlinent of
viewers to askess domiges mmtnlned by
repson of inking of the waters of o

atrenm by & gas and water compoany,
{hat nn mention was made in the reaolu-
tion of the company of the apeclfic
nuanlily of waler appropriated, ar of
the rights ciahmed by petitioners, did
not prevent the approval of petitioners’
appiication {o have damages assensed,
1d. ’

On petition by landowners for the ne-
sersment of damages for the appropria-
tion of waters from a brook, fallure to
flie o bond in the name of those Injured
wad not material. Id.

Petitioners for the assossment of dam-
ages for appropriation of waler froin &
Tirook claiming under the same assignor
may properly join in prayer for reilef,
and the rights of cach will he conaidered
separntely. Id.

ARTICLE IV.—NATURAT GAS COMPANIES

COross References
Applieability of general law to corporations under this artlcle, see sections

1003, 1004 and 1000 of this title.

Injury to pipes and property of ecowpnny, see scetion 3787 of Title 1R, Crimes

and Offensecs.

§ 3541. Formation and general powers

Corporations may be formed in the manner mentioned herein by the
voluntary association of five or more persons, or as otherwise provided
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Ch. 13 NATURAL GAS compaNiEs 15 § 3541

herein, for the purpose of producing, dealing in, transporting, storing
and supplying natural gas to such persons, corporations or assaciations,
within convenient connecting distance of its line of pipe, as may desire
to use the same, upon such terms and under such reasonable regula-
tions as the gas company shall establish, and when so formed, each of
them, by virtue of its existence as such, shall have the following powers:

First. To have succession by its corporate name for the period limited

by its charter, and when no period is limited thereby, perpetually, subject
to the power of the General Assembly, under the Constitution of the
Commonwealth,

Second. To maintain and defend judicial proceedings.

Third, To make and use a common seal, and alter the same at
pleasure, and have a capital stock, not exceeding five million dollars,
divided into shares such as each company niay determine.

TFouru. To produce, mine, own, deal in, transport, store and sup-
ply natural gas, for either light, heat or both, or other purposes, and
‘have all the rights and privileges necessary or convenient therefor,

Tifth. To held, acquire, purchase, take, receive, maintain, lense, own
and use, mortgage, sell, and transfer such real and personal property
including pipes, tubing, tanks, office and such other machinery, devices
.or arrangements, situated in or out of this Commonwealth, as the pur-
poses of the corporation require, 1o purchase, take, acquire, own, hold
and use, the rights, franchises, property and privileges of any other
natural gas company incorporated under the laws of this Commonwealth
.or of any other state or commenwealth, so that all the property rights,
powers, franchises and privileges, then by law vested in such other
corporation, shall be transferred to and vested in the corporation pur-
.chasing, taking, or acquiring the same, and to have and possess the right
also to enter upon, take and occupy such lands, easements and other
property as may be required for the purpose of laying its pipes for
-{ransporting and distributing gas.

Sixth. To appoint and remove such subordinate of ficers and agents
as the business of the corporation requires and to allow them suitable
compensation. ‘

Seventh. To make by-laws, not inconsistent with the law, for the
_election and regulation of its directors and officers, the management of
its property, the regulation of its affairs and the subscription, collection
and transfer of its stock. 1885, May 29, PL.29, § 1; 1939, June 24,
PL. 89§ 1.

Renumbered from section 1981 of this title.
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15 § 3541

PUBLIC UTILITIES Ch. 13

Historioal Note

Seclions 20 and 22 of this not, rela-
tive to the plugging of phandoned wells,
wore repesled by sectlon B of Act 1021,
May 17, P.L. 812 Section 21 imposed
g penalty for violations of section 20
and became obsoiete or inpperative with
the repesl of that section. Sectlons 1
ta T of the act of 1921 are sections 4
to 10 of Title 58, Ol and Ges.

Prior to the 13932 amendment the
fifth paragraph of this gection provided:
s hold, purchase, maintain, lease.
mortgage, sell, and transfar such real
and personal property, including plpes,

tuhing, tanks, office and such other
mnchinery, devices or arrangements, as
the purposes of the corporation requires,
and the right alse to enter upon, take
and occupy such Ilands, easements and
other property 88 mAaYy be required for
the purpose of laying its pipes for trans-
porting and distributing gas."

As enacted by Act 1885, DMay 23, P.L.
29, & 1, this sectlon conlalned a para-
graph designated wyIIL'*t reading a8 fol-
lows: 'Tn enter into any obligation
necessary (o lhe transaction of its ordi-
nary affabrs.”

Cross References

Approval by publie atility commission, requirement, see section 1121 of Title

66, Public Service Companics.

Covporations genernlly, ree soction 1301 of soq. of tl.1s title,

Gas and water companies, see section 3501 cf seq. of this title.

Pipe line companics, fee section 3351 et seq. of this title.

Purposes and powers generally, corporntions, sce soetion 3012 of this title.

Itegulntion, see 15 U.8.CA. § 717 et seq.

fransportation and supply of notural gas ag & publie use, se¢ gootion 35T of

this title.

Notes of Decisions

In general 1

Confilcting franchises 4

incorporation, organization and fran«
chises 2

Leases 5

Regulation 3

Taxatlon §

E—}

Library references

Gas &=b.
CI8.Gas§ 7.
LB Gas § 2.

1, In general

Fact that & company Is authorized to
supply natural gas in & certain township
does not impose on it ihe duty to supply
gas to every individual jn the township.
tInited Natural Gas Co. V. Pennsylvenla
Public Utllity Commission, a3 A.2d 762,
1534 Pa.Super. 252, 1943,

vhen & company is empowered by
special charter to buy, mainlain or man«
age in its own name or ptherwise any
pubtic or private work which may tend
or be designed to Improve, increase, fa-
eilitate or develop trade, travel, trang-~
portation and conveyanec of freight, live
wlock, passengers, or other traffle, it

may engage In the production, distribu~
tion and supply of natural Eas. Caroth-
ers v. Philadelphia Co., 12 A, 314, 118
Pa, 468, 188G,

2. incorporation, organlzation and
franchises

A corporation for the supply of nat-—
ural gas could not be jncorporated under
Act 1874, April 20, P.L. 73 (incorporated
{n this title). Emerson v. Com., 108 Pr.
111, 1885; Sterling's Appeal, 2 A, 105,
111 Pa. 85, 66 Am.Itep. 246, 1B86.

A natural gas company, organized un-
der Act 1874, April 29, P.L. 73 (incorpo-
rated in this title), supplying & borough
with natural gns, which gcoepts the pro-
vislons of this act, and continues to aup-
ply the borough with gas, and is consoli-
dnted under Act 1301, May 29, P.L. 3¢
(now supplied} with ancther company,
having o right to zerve the botouch
with restrictions ss to price, may serve
the borough with pas under its fran-
chise, notwithstanding such restrictions
where the latter company had never
gvatled itself of the right to furnish the
gas, Punxsutawney Borough v, T. W.
Thillips Cas & 0Qil Co., 85 A. 1803, 238
Pa. 23, 1013,
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Ch. 13

mhat the stock of A gas company Was
aequired by the owners of Lthe stock of
anollher company, and {hat the proceeds
of its product, after payment of ex-

penses, were turned inlo the treasury of.

the Liviler company, does not oxtinguish
the former company’s individual fran-
chize or rights, 1d.

An appiication under this act cannot
pbe refused, nor can the governor require
as o condiilon of granting it o stntement
1imiting the powers asked for, merely
Bbecansa {hose powers may conflict with
the exclusive rights of another gas ¢om-
pany., Citlzdos Natlonnl Gas Co., OD.
Atty.Gen., § C.C, 200, 1890,

a3, Regulation

This act does not exempt nalural gas
companles from the rensonable polics
reguiations of horoughs as to the use of
borough streets, Hdgewood Dorough v.
feott, 20 Pa.Buper. 156, 1905; but & nat-
ural gas company will not be enjoined
from using the streets of & bureugh for
its pipes, on the ground that the pipes
are defective, when it does not appear
that they constitute o public nulsance.

Rutler Borough's Appenl, 6 A, 708, [

Cent.tep, 069, 1BB6.

A natural gas company, organized un-
der the laws of Pennsylvania, which
supplied gas under a special contract to
another nalural gas company. which in
torn served o municipality within the
first company's fleid of supply, iz o pub-
e service company and subject o the
provistons of the Public Service Compa-
ny Law with respect to the sale of naivu-
ral gas to the other combany. People's
Nalurnl Gas Co. v. Tublic Rervice Com-
mission of Commonwealth of Pennsylvia-
nig, 70 Pa.Super. 560, 1022

§ 3542.

NATURAL GAS COMPANIES

15 §3542

4. Conflicting franchises

A gas company argonized under a speé~
cial oet, with the pxclusive right to fur-
nish manufaciured gas for 1{ght 1o the
eitizens of o municipality, has no exclu-
slve right as against & nolural gas conm-
pany, incorporated under this nct 1o
supply natural gas for lighting purposes
1o the citizens of {he same municipality,
AVarren Gas Light Co. v. Pennsylivania
CGag Co.. 20 A. 101, 161 Po- 510, 1804, af-
firming 13 C.C. .310; and 2 notural gos
company orgenized under this act,
which hes supplicd & borough and its
jithabiiants with nalural gas for illumi-
nating purposes, s not prevented from
continuing to do so hy the incorporation
of o gas company under Act 1874, Aprit
29, P.L. T3 (lncorporated in this title),
though under section 1284 {repcaled) of

thig title, the Iatter compeany may have

had the exclusive privilege to manufac-
ture ges for light only. Hagan v. Fay-
elte Gas-Fuel Co., 21 C.C. 503, 46 Pills,
229, 1B98.

5, Leases

Clause V does not aulhorlze a natural
gas company, hy lease or other con-
tracts, to turn over Lo another company,
Its entire plant for o long period; and
such o lease or contract cannot be made
without specinl authorily conferred by
charter or statute. Stowe V. Citizens'
Natural Gas Ce., 23 C.C. 273, 1898.

6. Taxation

Company grganized under this act, for
purpose of producing and desling in nat-
ural gas, is not vender or dealer within
contemplation of Act 1899, May 2, P.L.
184 {incorporaied in Ti{le 72; Taxation
pnd Tiseal Affairs), and is . not subject
{o mercantile tax. Aliegheny Heat Co.
v. Mercanlile Appraiser, 3 Corp. 44, 63
Tltts. 421, 1016, :

Subseription and contents of charter and certificate

The charter of such intended co
or more persons, three of whom, at

rporation must be subseribed by five
least, shall be citizens of this Com-

monwealth, who shall certify in writing to the Governor:

Tirst. The name of the corporation.

Secand. The place or places where natural gas is intended to be

mined for and produced or received, the place or places where it is to be-

supplied to consumers, the general route of its pipe line or lines and
branches, the location of its general office.

Third. The term for which said corporation is to exist, which may

be limited as to time, or be perpetual.
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15 § 3542 PUBLIC UTILITIES Ch. 13

Fourth. The names and residences of the subscribers, and the num-
ber of shares subscribed by each.

Tifth. The number of its directors, and the names and residences of
those chosen dirvectors for the first year.

Qixth. The amount of its capital stock, and the number and par value
of shares into which divided. 1885, May 29, P.I.. 29, § 2; 1929, March
27, PL.72,§1.

Renumbered [rom =ection 1082 of this title.

Cross HReferences

Corporations goenerally, sec sceiion 1204 of this title.

Notes of Decisions

1. Territory inciuded. in charter

A natural gas company cannot include state, TUnited Netural Gas Co., Op.Dep.
in its charter lerritory in an adjoining Atty.Gen., 1 C.C. 168, 1886,

§ 3543. Notice of application for charter; requisites of cer-
tificate; presentation, approval and recording

Notice of the intention to apply for any such charter shall be published
one time in at least two newspapers, one of which shall be a newspaper
of general circulation and the other the legal newspaper, if any, desig-
nated by the rules of court for the publication of legal notices; other-
wise, in two newspapers of general circulation printed. in the county
named in the charter of said corporation; and if more than one county
is named in the charter, then in at least éne newspaper of general circula-
tion printed in each such county named:. Provided, That where there is
but one newspaper of general circulation published in the county or
counties publication of notice in such newspaper shall be sufficient.
Notice shall be published at least three days prior to the day fixed in the
advertisement for the presentation of the application to the Governor,
and shall set forth briefly the character and object of the corporation to
be formed, and the intention to make application therefor, and the places
where its business in its various branches is to be conducted. The certifi-
cate to the Governor shall state that ten per centum ci the capital stock
named therein has been paid in cash to the treasurer of the intended

corporatioﬁ. and the name and residence of the treasurer shall be therein .

given; said certificate shall be acknowledged by at least three of the
subscribers thereto, before the recorder of deeds of the county in which
its principal office is situate,® and the subscribers shall also make and
subscribe an oath or affirmatian before him, to be endorsed on the certif-
icate, that the statements contained therein are true; the certificate so
endorsed, accompanied with proof of publication of notice as heretofore
provided, shall then be produced to the Governor of the Commonwealth,
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

INC.; DUQUESNE LIGHT
COMPANY; and DQE, INC.,

CITY OF PITTSBURGH, )
)
Plaintiff, )  CIVIL ACTION NO. 97-1772

)

)

Vs, )}

)

WEST PENN POWER COMPANY )
d/b/a ALLEGHENY POWER; )
ALLEGHENY POWER SYSTEM, )
)

)

)

)

Defendants.

| AMICUS BRIEF OF THE PENNSYLVANIA
PUBLIC UTILITY COMMISSION RELATING TO
DEFENDANTS® MOTIONS TO DISMISS COMPLAINT

The Pennsylvania Public Utility Commission (“PUC”) files this amicus
brief because defendants’ motions to dismiss plﬁintiff’ s complaint raises impoftant
policy questions as to the effect of the recently enacted Electricity Generation
Customer Choice and Competition Act, 66 Pa. C.S. 00 2801-12 (“Act™), on
merger enforcement in the electric uﬁﬁty industfy. This Act gives the PtJC
authority to review and approve 6r disapprove electric utility mergers depending
- on whether the merging parties would be able to exercisé unlawful market power

after the merger’s consummation.
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Defendants’ argue, inter alia, that the City of Pittsburgh"s (“City”) Clayton

Act section 7 claim, 15 U.S.C. O 18, should be dismissed because the new Act
gives the PUC primary or exclusive jurisdiction to decide the issue and the state
action doctrine bars the City’s challenge to the merger. In making these
arguments, defendants assert that the PUC is required by law tq review the
proposed merger and, in fact, has opened a proceeding to invesﬁgate this
transactionn. Therefore, this Court should defer to the PUC, which, according to
defendants’, is far better situated than this Court to review the propoéed merger.
‘While the PUC takes no position on the merits of the underlying dispute

between the parties, it strongly believes that defendants have misread the

provisions of the Act as barring all private rights of action to challenge unlawful

electric utility mergers. Nothing could be more from the truth.

While it is true that the PUC has certain obligations and jurisdiction
conferred upon it by the Act in relation to reviewing and approving mergers, the
state legislature clearly intended and the provisions of Chapter 28 provide that

- much markst power remediation litigation, inclnding merger enforcement, would

be conducted in the courts of the United States through public and private actions.

For example, as defendants admit, section 2811(d)(1) of the Act, 66 Pa.
C.S. O 2811(d)(1), expressly requires the PUC to refer its market power findings
to the Pennsylvania Attorney General, which has authority to bring federal and

state antitrust actions on behalf of the Commonwealth and its citizens. 71 PS. O
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- 732-204(c). The Pennsylvania Attorney General has parens patriae authority to

challenge unlawful mergers under the federal antitrust laws. Pennsylvania v.

Russell Stover Candies, Inc., 1993-1 Trade Cas. (CCH) O 70,083 (E.D. Pa. 1993).

Howevef, these federal enforcement actions by the state Attorney General are
COns_idered private causes of action under the fedgral antitrust laws.
| If defendants’ interpretation of the Act was adopted by this Court, then the
state Attorney General and any other pﬁvate right of action would be barred in all
instances. Such an interpretation would render meaningless the referral of market
power findings by the PUC under section 2811(d)(1) of the Act. See 1Pa.C.S. O
1922(1)(in ascertaining the intent of the legislature in enacting a statute, it is
presumed that the legislature “does not intend a result that is absurd, impossible of -
execution or unreasonable”). ’fhere is no express language in Chapter 28 that
gives the PUC primary or exclusivé jurisdiction to decide electric merger cases. It
is Weﬂ settled that repeal of federal antitrust laws by implication are disfavored.
.Cijcy of Lafayette v, Louisiana Power & Light Co., .435 U.S. 389, 398 (1978).
As for défendants’ state actioﬁ immunity argument, that doctrine generally
immunizes otherwiée anticompetitive private conduct where the state has clearly

articulated and actively supervised the conduct in question. California Retail

Liquor Dealers v. Midcal Aluminum, Inc., 445 U.S. 97 (1980). In the instant
| case, the PUC has not yet decided whether the merger should or should not be

approved. Further, the Act itself has not authorized these mergers to occur, but
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only gave the PUC nonexclusive authority to review them. There is no automatic

immunization of this merger from private challenge simply becanse of enactment

of this new law. See, e.g., Northeast Utilities Service Co. v. FERC, 993 F.2d 937,

948 (1st Cir. 1993) (“Petitioners may rest assured that were FERC to approve a

merger of utilities which ran afoul of Sherman Act or other antitrust policies, the

utilities would be subject to either prosecution by government officials responsible

for policing the antitrust laws, or to suit by private citizens meeting the

requirements of standing™)(citation omitted).

For these reasons, this Court should not apply the primary or exclusive

jurisdiction or state action doctrines to the City’s Clayton Act section 7 claim.

Dated: November 18, 1997

Respectfully submitted,

Carl S. Hisiro (Pa. Id. #30988)
Assistant Counsel

John F. Povilaitis (Pa. Id. #28944)

Chief Counsel

Bohdan R. Pankiw (Pa. Id. #24825)
First Deputy Chief Counsel

Pa. Public Utility Comrnission
Room 203, North Office Bldg.
P.O. Box 3265

Harrisburg, PA 17105-3265

Counsel for the Pennsylvania
Public Utility Commission
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PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265

Public Meeting held October 6, 2005
- Commissioners Present:

‘Wendell F. Holland, Chairman
James H. Cawley, Vice Chairman
Bill Shane

Kim Pizzingrilli

Terrance J. Fitzpatrick

Petition of the Office of Trial Staff for the - Docket No. P-00052160
Commencement of an Investigation of :

Competitive Practices Between Natural Gas
‘Distribution Companies

ORDER

BY THE COMMISSION:.

On April 19, 2005, the Office of Trial Staff (“OTS”) filed the above-éaptioned _
petition requesting that this Commission commence an investigation into competition for
customers between(ainong jurisdictional natural gas distribution companies with
o&erlapping service territories. For reasons stated below, the petition will be denied |

without prejudice.

DISCUSSION

The OTS files its petition pursuant to Section 306(b)(1) of the Public Utility Code.

This section reads as follows:

The Office of Trial Staff shall be responsible for and shall assist in the
challenge of, and representation on the record of all matters in the public
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* interest in all commission proceedings except those involving
transportation, safety , eminent domain, siting, service issues having no
impact on rates and ability to pay, provided that the Director of Trial Staff
may petition the commission and may be directed by the commission to
intervene to protect the public interest in any proceeding involving
transportation, safety, eminent domain, siting, service issues having no

* impact on rates and ability to pay. ... If the Director of Trial Staff is of

the opinion that the initiation of a proceeding is necessary to protect the

public interest, he shall request that the commission initiate the appropriate
proceeding. When he participates in a commission proceeding, it shall be

the duty and the responsibility of the Director of Trial Staff to prosecute the
proceeding.
. 66 Pa. C.S. §306(b)(1)(emphasis added).

Answers were ﬁled by the Office of Consumer Advocate (“OCA”), the Office of
Small Business Advocate (“OSBA™), T.W. Phillips Gas and Oil Company (“T.W.
Phillips™), The Peoples Natural Gas Company (“Peoples”), Equitable Gas Company
(“Equitable”), PPL Gas Utilities Coxporation-(“PPL Gas”), and Columbia Gas of
Pennsylvania, Inc. (“Columbia™). | -

On September 2, 2005, the Industrial Energy Consumers of Pennsylvania
(“IECPA™) filed a petition to intervene in this proceeding. No answers were filed to this
- petition.

OTS Petition

- In its petition, OTS made specific requests, namely: (1) that the Commission order
the commencement of an on-the-record investigation of competitive practiceé between
jurisdictional natural gaé distribution companies; (2) that the Commission direct the
Ofﬁce of Administrative Law Judge (“OALJ”) to conduct such investigation and issue an
Investigation Report following the conclusion of the evidenﬁary record; (3) that the
Commission direct OTS to prosecute such investigaﬁoﬁ; and (4) that ﬂle Commission
direct that the investigation be conducted in a timely manner to allow the Commission to

issue a Final Order resolving the proceeding no later than seven months from the date of
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" the Commission Order commencing the investigation. OTS Petition, pp. 1-2. OTS also
proposes a list of 23 questions that it wanted published in the Pennsylvania Bulletin.

In support of its petition, OTS states that certain jun'sdictibnal NGDCs,
particularly in western Pennsylvania, are engaging in business practices to compéte for
"customers that may constitute predatory pricing and/or unfair compeﬁﬁom a praétice that
- the Commission mé.y determine is contrary to the public interest, OTS identiﬁes ﬂlese
practices as follows: | |

3. OTS is currently aware of the aforecited competition 7
practices by individual NGDCs, i.e. the discounting or waiving of fuel
retainage charges, cash-in/cash-out tolerances or penalties and/or monthly
balancing charges for customers in overlapping service territories, as a
result of attempts by individual NGDCs to collect the revenues lost by said
practices from firm sales customers during their annual Commission
Section 1307(f) proceedings. In such proceedings, OTS had consistently
opposed these attempts by a NGDC to recover waived/lost revenues from
firm sales, i.e. 1307(f), customers.

OTS Petition, p. 5, 3.

- QTS also states that it became aware of the discounting/waiver of fuel retainage,
monthly balancing tolerances and cash in and cash out tariff provisions in Equitable Gas
Company’s Section 1307 (f) prpceeding at Docket No. R-00049154. OTS also states that. -
the issue of a company waiving the retainage charge for certﬁin transportation customers-
while cdllecting tﬁe. cbst of lost and/or unaccountable gas from all of its 1307(f)
customers was at issue in the Section 1307(f) proceeding involving The Peoples Natural
Gas Company d/b/a Dominion Peoples, docketed at R~00049 153. OTS Petition, pp. 3-4,
fn 5.

OTS postulates that these practices result in a loss in revenue and financial harm to
the NGDC and its customers because of the loss of the customer’s contribution to the -
paymént of the NGDC'’s fixed costs of service. OTS Petition, p. 6, 5. As ﬁ result of
ihis‘ loss of revenue, OTS contends that the NGDC must recover its existing fixed coéts
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by filing a base rate case or allow its shareholders to absorb the loss. OTS Petition, p. 6,
% 6. OTS then describes a bidding war that could potentially take place between two
NGDCs fora custoﬁler that might result in the customer paying a rélte where little, or no

 contribution is being made to recover the fixed costs of the systein. OTS states that such
a situation would adversely affect the value and efficiency of the traditional rate making
process in the Co_mmonwealth and would be contrary to the public interest. OTS Petition,

p.7,97.

OTS also states that the act of discounting or waiving fuel retainage charges, cash

-m/cash out tolerances, monthly balancmg charges and/or any other charges or penalties to |

appropnate a new customer is unfair and unlawful rate discrimination to the NGDC’s
existing customers since the new customer is being charged a lower rate under
circumstances not intended or authorized by its existing flexing tariff provisions. OTS
Petition, p. 7, §8. OTS states that it will argue in any ordered investigation that the
flexing of charges or penalties should not be authorized by the Commission_for any |

NGDC-on-NGDC competition purposes. OTS Petition, p. 7, fn 1.

Other possible negative consequences of cdmpeﬁtion among NGDCs are cited by

QTS as follows:

e increased inefficiencies as compehng NGDCs construct duphcative famhnes to
serve the same customers,

s pas safety issues related to the identification, maintenance and repair of active |
pipelines in the proximity of inactive (but pressurized) and dormant pipelines;

« unfair gas supply competition since alternative gas suppliers cannot flex or waive
certain charges compete on price with the NGDC.,
- OTS Petition, pp. 8-10.
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"PPL Gas Answer

In its Answer, PPL Gas requests that if the Commission initiates an investigation
of NGDC v. NGDC competition that it be excluded as a respondent to the proceeding,
PPL Gas Answer, p. 2. PPL Gas states that it has not exercised it authority to flex or
reduce rates for large volume delivery service customers in order to meet competition
from other NGDCs. PPL Gas Answer, p. 2. PPL Gas also states that it has limited its
reductions of base rates to situations in which customers threaten to bypass the
distribution system to receive large volumes of gas from interstate pipeline companies or
local producers. PPL Gas Answer, p. 2.  PPL states that it blelieves that any investigation
initiated by the Commission should be limited to issues involving rates fbr. recovery of
purchased gas cots. Issues related to base or distribution rates should be addressed in
base rate proceeding, in which NGDCs, other parties, the Commission will have the
ability to address all base rate issues and adjust rates as appropriate for each rate class to

reflect any decision to allow or restrict competition among NGDCs. PPL Gas Answer,
p.495. |

OCA Answer

The OCA states that discounting and the waiver of otherwise applicable fuel
retaihagc charges, cash-in/cash-out tolerances or penalﬁes andfo; monthly balancing
charges by competihg NGDCs with overlépping service territories may result in financial
barm to other captive customers of the NGDCS. For this reason, OCA supports the OTS
petition. OCA Answeln'., pp-2-3. |

OSBA Answer

The OSBA supports OTS to the extent it focuses on issues that were the subject of

previous settlements. OSBA Answer, pp 1-2. Specifically, OSBA states that an
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: investigation is not the proper forum for considering ratemaking issues proposed in
questions 8, 12, 14, 15, 16 and 21; and that question 9 should be addressed in the
Investigation into Competition in the Natural Gas Supply Market, Docket No. I- |

00040103. OSBA Answer, p. 4, §12. OSBA opposes the requesfed 7 month time limit if
proposed questions 8, 9, 12, 14, 15, 16 and 21 are included in the proposed investigation.
OSBA Amnswer, p. 4, 12.

. Colambia Gas Answer

In its ansﬁef, Coluinbia Gas of Pennéylvanié (Columbia) suppérts the institution
of an investigation limited to the reductions of tariff charges for recovery of costs that are
credited as recovery of gas costs under Section 1307 (f) of the Public Utility Code.
Columbia Answer, p.1. '

Columbia states that it has OVerlapping service territories with other NGDCs, but.
does not reduce its tariff charges to recover costs that are credited in the annual
reconciliation of gas costs and recoveries to compete with NGDCs. Columbia believes
that other NGDCs who are doing so are increésing purchase gas cost rates to non-

' competitive customers to-subsidize such unfair competition. Columbia supports the
Commission invesﬁgatiﬂg this practice and prohibiting it where it exists. Columbia

Answer, p. 2.

Columbia does not support the Commission investigation into competitioﬁ
between NGDCS with overlapping service territories because the .existen-ce of
overlapﬁing service territories predates, and is preserved by the Public Utility Code. See
66 Pa. C.S. §103. Columbia states that matters such as the extension of facilities in

grandfathered service areas and the reduction of non-gas cost rates should not be
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“addressed in a generic investigation and are properly addressed only in the context of

~ base rate proceedings. Columbia Answer, p. 3.

T.W. Phillips Answer

In its Answer, T.W. Phillips states that it supports the OTS Petition for an
investigation to the extent that it is limited to the discounting and waiving of otherwise

| applicable fuel retainage charges, cash in /cash out tolerances or penalties; and/or

monthly balancing charges for the purposes of inducing an éxisting customer of another

] NGDC to switch gas service. T.W. Phillips also states it does not believé that the

Commission can prohibit NGDCs from providing service to customers.in overlapping

territories; that reduction in non-gas cost rates to compete with other NGDC does not

necessarily increase charges to other customers because any reduction in revenues can be

-only be recovered prospectively in base-rate proceedings.

T.W. Phillips further states that the inability to reduce non-gas costs charges to
meet competition may result in a loss of a customer and related revenue to cover the

NGDC fixed costs of service, relocation of businesses outside the overlapping territories

with resulting impact on the local economy. T.W. Phillips believes that the issue should -

be addressed in base rate cases and not in a generic investigation..

Equitable Gas Company Answer

Equitable Gas Company states that it does not oppose the opening of an |
investigation and any comment that it might have in regard to the presented issues will be

presented in the context of the invtastigatibn.
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" The Peoples Natural Gas Compainy Answer

In its Answer, the Peoples Natural Gas Company states that it does not object to
the proposéd invesﬁgation provided that the Commission adopt Peoples’ primary reason
for entering into a settlement agreement supporting a joint petition for such an 7
investigation, namely that the iﬁvesﬁgaﬁon be “broad-based, with the goal of putting all
NGDCs on an equal footing.” Peoples Answer, p. 2. Peoples also states that it does not
object to the investigation provided that any decision that the Commission might make to
change its current and longstanding policy involving free and open compeﬁtion among
“NDGCs with overlapping sérvice territories be made prospectively so that it is not
applicable to existing contracts that were entéred into in good faith in reliance on this
pniicy. Peoples Answer, p. 2. Peoples indicates that if an investigation is opened that it
would want an additional question asked: What has been the benefit of competition to -
large business customers, and how has that benefit, if any, accrued to residential and

small business customers? Peoples Answer, p. 8.

Peoples also states that it is concerned that OTS has asked the Commission to
open an investigation in a document that expresses OTS’s definitive position on certain
issues that will be the subject of this investigation. Peoples further states that it would be

.inappropriate for the Commission to open an investigation based on conclusions as held
and as expressed by OTS, and could amount to a pré—judgment on the questions to be
addressed in and decided after the investigation, in violation of a part’s right to an
unbiased tribunal free of any pre-judgment. Peoples Answer, p.2. In ansWer to the
numbered paragraphs of the OTS Petition, Peoples admits that it does waive fuel
retainage charges in some instances and such waiver has been allowed by Peoples’

Commission approved tariff since at least 1989. Peoples Answer, p. 3, 2.

Peoples also explains that competition among NGDCs is due to the historic

~ overlap of service territories and it has been the Commonwealth’s and the Commission’s
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policy to encourage this competition. Péoples then presented a short history of the
establishmeﬂt of gas company service territories under the Natural Gas Companies Act of
1885 and of the Commission’s policy regarding NGDC-on NGDC competition. Peoples
Answer, pp. 3-6, ] 4. Pedples does not object to the formal inveétigation-wiﬂ:tin the
conditions it specified. |

CONCLUSION

~No-party that filed an answer to the OTS Petition completely opposed the idea of

"an investigation. However, a number of valid points were made regardiﬁg the scope of
the investigation. Columbia, OSBA and PPL Gas point out that certain issues relating to -
base or distribution rates should not be addressed in a generic investigation, but need to
be resolved in a base-rate case for the utility. Columbia Answer, p. 3; OSBA Answer, .
112, p. 4; PPL Gas Aﬁswer, p- 4,9 5. Columbia identifies the following areas as
appropriate for a base rate case rather than a generic investigation: (1) what gffet:ts on
utility non-gas cost revenue would result if reduction of non-gas cost charges is
prohibited; (2) whether such prohibition would cause a utility to be required to seek a-
base-rate increase from other customers to compensate for loss of customers resulting

fromsucha prohibition; (3) whether removal of such historic competition between
utilities with overlapping service territories creates a dlsmcenuve to development in the
commumtles served. Columbia Answer p.- 3. Columbla also states that the extenswn of
facilities into grandfathered service areas and the reductmn of non-gas cost rates in
conjunction with NGDC on NGDC competition are matters only appr0priatély
considered in a rate-case. [d. Likewise, OSBA references OTS’s proposed list of

_questions to identify issues that should be deferred to a utility base-rate case. OSBA
Answer, p. 4, Y12.
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' -Aﬁer‘careful consideration of the pleadings, we believe that a generic
investigation into competition between NGDCs with overlapping service territories is not
warranted at this time. Central to our decision is the fact that many of the issues that

0TS proposed be investigated are better addressed in individual rate Iﬁrbceedings rather
than in a generic investigation'.” Thus, to preserve these issues so that they might be
raised at a later more appropriate time, we will deny the OTS Petition without prejudice.
Consequently, IIECPA’s Petition to Intervene is moot.

~ That ha}pigg,be_en said, the Commission agrees with the general proposition raised
bjr the Respondents that it cannot prohibit an NGDC ﬁolm serving customers located
within its grandfathered service territor&. However, the Commission is concerned that
tine_ business practic'es‘engaged in by an NGDC to compete against other NGDCs for
customers located in overlapping service territories may also affect the ability of an NGS

to compete for those customers.

The Commission is today releasing its Report to the General Assembly on the |
Natural Gas Competition Investigation at Dockct No. 1-000401 03 (“Report?”). As aresult
of the investigation, the Commission has found that effective competition does not exist
in the retail natural gas supply market on a statewide basis, and in accordance with
Section 2204(g) of the Public Utility Code? has directed the stakeholders in the natural

gas indusiry to convene to explore avenues to increase competition,

| The Commission’s Report specifically identifies two barriers to supplier
participation in the retail natural gas supply market for consideration by the Stakeholder

1 For example, the issue of an NGDC transferring the costs of discounts in retainage and other gas delivery

_ requirements to captive Purchase Gas Cost customers was litigated and disallowed in Pa. PUC v. Eguitable Gas
Company, Order entered September 28, 2005 at Docket No. R-00050272, pp. 41-43. In this proceeding, the
Commission also expressly rejected the idea of a generic proceeding to address this issue for all NGDCs. See also
Pa. PUC v. The Peoples Natural Gas Co. dfb/a Dominion Peoples, Order entered September 9, 2005 at Docket No.
R-D0050267, pp. 32-34. ' ‘ ’

2 66 Pa. C.5. §2204(g).

10
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“Group: (1) the failure to recognize non-commodity costs related to natural gas Supply-

- procurement in the Price to Compare (PTC); and (2) the inadequacy of the quarterly
adjustment of the PTC to provide meaningful price signals to induce greatef customer
participation in the market. Because of Trial Staff’s experience in rate matters and
Section 1307(f) proceedings, its participaﬁbn in the Stakeholder Group® could be helpful

“to the other participants and, at the same time, would allow it to represent the public
interest in this forum. Therefore, we will apprise OTS of the opportunity for it to

 participate in this collaborative group. |

- Finally, the Report discusses another yossible_b_arﬁe; to competition in the retail
natural gas supply market that was also raised in the OTS Petition; the'N‘GDC’.s
establishment of fines, fees and other penalties that prove to be an anti-competitive
barrier to supplier entry. Report, pp. 53-55. In its Petition, OTS claims-that some

NGDCs waive these fines, fees and other penalties to retain customers in overlapping
service territories and recommended them as issues to be addressed by the stakeholders.
OTS Petition, p. 9, 11. While we have declined to open a separate investigation
regarding NGDC on'NGDC competition, the Commission is confident that stakeholde'rs, :
in crafting solution to remove this and other barriers to effective.competition, will
marginalize any impact that such practices might have on compeﬁtion for customers, be it .
among NGDCs or between NGDC and NGS, so as to prowde for a level playing field for
all retail natural gas supply market parhc1pants

THEREFORE, .
IT IS ORDERED:

3 [ECPA, as a stakeholder in the natural gas industry, will likewise be able to represent the interests of its
members in the collaborative process.

11
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1. That Petition of the Office of Trial Staff for the Commencement of an
Investigation of Competitive Practices Between Natural Gas Distribution Companies is
* denied without prejudice.
2. That the Petition of Industrial Energy Consumers of Pennsylvanja to intervene

in this proceeding is dismissed as moot.

. BYTHE COMMISSION:
James J, McNulty,

Secretary

(SEAL)

ORDER ADOPTED: October 6, 2005

. ORDER ENTERED: October 6, 2005

12 -
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COMMONWEALTH OF PENNSYLVANIA
OFFICE OF ATTORNEY GENERAL

November 14,2006

TOM CORBETT
ATTORNEY GENERAL

14" Floor, Strawberry Square
Harrisburg, PA 17120
717-787-4530

717-705-7110 (Fax No.)

VIA — HAND DELIVERY

Bohdan R. Pankiw, Chief Counsel
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

3" Floor West

P.O. Box 3265

Harrisburg, PA 17105-3265

Dear Mr. Pankiw:

As you know, this Office and the Federal Trade Commission have been
reviewing the proposed acquisition of the stock of Dominion Peoples subsidiary
of Dominion Resources, Inc. by Equitable Gas for several months. On September
27, 2006, Barbara Adams of the Office of General Counsel sent the Commission a
letter regarding this transaction. That letter has been brought to the atiention of
the Office of Attorney General. This Office believes a response to both the
propriety of the letter and substantive issue raised in the letter is appropriate. This
letter does not express the views of the Federal Trade Commission.

As a preliminary matter, the Office of General Counsel has no authority
for the enforcement of the federal and state antitrust laws on behalf of the
Commonwealth. That authority exclusively rests with the Attorney General. 71
P.S. § 732-204(c). Moreover, to the extent the Public Utility Commission needs a
legal opinion, and it has not asked for one in this case, such an opinion can only
be rendered by the Attorney General, 71 P.S. § 732-204(a), upon the request of a
head of the agency.

Substantively, the legal analysis outlined in the Septembér 27, 2006, letter
is incorrect. State action immunity applies when a conflict exists between a state
regulatory scheme and the federal antitrust Jaws. Where there is no conflict, there

is no immunity. See Lockyear v. Mirant Corp., 266 F. Supp. 2d 1046, 1056 (N.D.
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Bohdan R. Pankiw
November 14, 2006
Page — Two

Cal. 2003). (If state policy does not conflict with the goal of federal antirust law,
there is no need to apply state action doctrine). In 1999, the Pennsylvania
legislature deregulated the natural gas market. In reviewing mergers, the
Commission is to consider:

Whether the proposed merger, consolidation, acquisition or
disposition is likely to result in anticompetitive or discriminatory
conduct, including the unlawful exercise of market. power which
will prevent retail gas customers from obtaining the benefits of a
properly functioning and effectively competitive retail natural gas
market.

66 Pa. C.8. § 2210(a)(1).

‘ This is not the type of displacement of competition with regulation which
would warrant the application of the state action doctrine. Actually, it is the
apposite — the displacement of regulation with competition. Federal courts have
denied the application of the state action doctrine where the relevant state policy
is designed to foster competition. County of Stanislans v. Pacific Gas & Electric

Co., 1994 WL 706711, 22 (E.D. Cal. 1994); Anheuser-Busch. Inc. v. Goodmen,
745 F. Supp. 1048, 1052 (M.D. Pa. 1990). The goal of the Natural Gas Choice

and Competition Act is to promote competition. 66 Pa.C.8.A. §2204(g); §
2203(2).

This Office has not concluded its review of this transaction. When it does,
we will provide the Commission with copies of any correspondence we send or
legal actions we file.

Tf you have any questions, do not hesitate to contact me.

Very truly yours,

es A. Donahue, I
hief Deputy Attorney General
Antitrust Section

JADNdmh/Pankiw. )

¢c:  Barbara Adams
Robert Friedman, Federal Trade Commission
Debra Dermady, Esquire, Counsel for Equitable
Mark Webb, Esquire, Counsel for Dominion
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e COMMONWEALTH OF PENNSYLVANIA N
P@@ _ PENNSYLVANIA PUBLIC UTILITY COMMISSION REFER TO DUR FILE

P.O. BOX 3265, HARRISBURG, PA 17105-3265

A MINCT LD M

October 13, 2006

VIA FACSIMILE and FIRST CL.ASS MAIL

- Barbara Adams, General Counsel
Office of General Counsel
Commonwealth of Pennsylvania
225 Main Capitol Building
Harrisburg, PA 17120

Re: Equitable Resources, Inc. — Acquisition of Dominion Peoples Gas Company-
Dear Ms. Adams: ' '

This is in response to your September 27, 2006 letter relating to the Public Utility
Commission’s pending review of the above-captioned transaction. In your letter, you ask
that I write to the Federal Trade Commission (FTC) to explain the Commission’s
merper/competitive review process and to express my view, if it is my view, that this
process is exclusive and preempts any FTC review. _

As you may know, the United States Department of Justice and the FTC are
expressly authorized by separate federal statutory provisions, 15 U.S.C. §§ 25 & 53(b), to
obtain appropriate relief to prevent violations of section 7 of the federal Clayton Act '
relating to mergers and acquisitions. 15 U.S.C. § 18. This federal statutory authority
appears to be independent of any statutory authority granted to the Commission to review
mergers or acquisitions involving public utilities. ‘

~ In fact, an analogous preemption issue arose in 1997 in regard to the authority

granted the Commission under the Electric Competition Act to investigate market power
remediation and merger issues relating to the electric utility industry. 66 Pa. C.S.
§§ 2811. During the pendency of the Commission’s review. of a proposed merger
between Allegheny Energy’s predecessor company and DQE, Inc. shortly after passage
of the Electric Competition Act, a private cause of action was filed by the City of
Pittsburgh challenging the merger on antitrust grounds. Allegheny and DQE filed a
motion 1o dismiss alleging that the Commission had exclusive jurisdiction and thereby

" exempted the private right of action. The Commission filed an amicus brief opposing
this motion, asserting that its jurisdiction to review such mergers is not exclusive and -
rejecting the applicability of the state action defense under those facts. A copy of that
amicus brief is enclosed for your review.
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The Commission’s anthority to review gas industry mergers and market power
issues is virtually the same as in section 2811. See 66 Pa. C.S. §§2209-2210. Moreover,
section 2210(c) provides that, “Nothing in this section [pertaining to Commission review
of gas industry mergers] shall restrict the right of any party to pursue any other remedy
available to it.” This language tends to undercut the view that the Commission’s review
of the Dominion acquisition would be exclusive.

Under these circumstances, I must respectfully decline your request to write to the
~ FTC to express the view that the Commission has exclusive jurisdiction to review this
proposed transaction. I hope this explanation fully responds to your request.

Very truly yours,

Bohdan R. Pankiw
Chief Counsel

Enclosure '

cc: Wendell F. Holland, Chairman

James H. Cawley, Vice Chairman

Kim Pizzingrilli, Commissioner

Terrance J. Fitzpatrick, Commissioner

Johanna O’Loughlin, General Counsel,
‘Equitable Resources, Inc.

‘David J. Spigelmyer, Director, External Affairs,
Equitable Resources, Inc.
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* 1 EXECUTIVE SUMMARY

*In aboordance with Section 2204(g} of the Public Utllity Code, 66 Pa. C.S.

§2204(g) by Order entered May 28, 2004 at Docket No 1-00040103, the Pernsylvenia
Public Uttllty Commission (“Commission”) initiated an investigation into compshuon m
Pennsylvania’s retail natural gas supply market. .Section 2204(g) directs the Comimission

. to invé‘stigaté and evaluate the retail natiral gas supply market as xestructured wmnder “The .
Natural Gas Choice and Competition Act” to assess the resulting level of competition |
five years afier the eﬁectwe date of the Act. Section 2204(g) also directs the _
Commission to report m;he“(}en;:a]ﬁiss;ﬁbmly Section 2204(g) fur&mr
directs the Commission, if it determines that “effective competition” does not exist, to
reconvene the stakeholders in the natural gas industry “to explore avenues, including

Iegislatwe, for encomagmg increased competition in ﬂ:us Commonwealﬂ:.” 66Pa. CS..
§2204(g) '

. Inthe Commission’s judgment, the existence of “effective compcftitioﬁ” inthe

‘ retaﬂ naturel ges supply market in Permsylvania- would be demonstrated by participation
in the market by many buyers and sellers, the lack of substanﬂal bamers to market antry
for_supp]lats, the lack of substantxal barriers that would discourage customer -
parﬁcipaﬁon, and the presence of sellers offeting buyers a variety of products and
services. Based on this standard and the record in this proceeding?, there is not effective .

| 'compeﬁtiqn injtbe'rétail natural gas supply market on a statewide basis at this time. The

Commission’s competitive outlook is based on seven key conclusions:

! «Natural Gas Supply Services™ are defined at 66 Pa. C.5. §2202 as including “(i) the sale or
. an-angement of the sale natural gas to retail ges customers; and (i) services that may be unbundled by the
comm:smon umder section 2203(3)(re]atmg to standards for restructuring of natural gas utillty industry.”

2 Inyestigaiion into Campez‘dwn in the Naiural Gas Supply Market, Docket No. 100040103,

i
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(1) The record demonstrates a lack of participation by natural ges suppliers and
uyers in the retail natural gas supply services market on a statewide basis.

(2) The record indicates that natural gas distribution companies tend to act as price
leaders in their respective service territories because many customers are not
aware that that the commodity price of natural gas, i.e., the “Price to Compare”
or “PTC,” is a guarterly reconcilable price, based on projections, rather then a
fixed annuel price. : ‘ . '

(3) According to suppliers, substanﬁai' barriers to cntry in the retail natural gas
supply market exist becanse of differing security requirements among natural
gas distribution companies. :

(4) According to suppliers, substantial barriers to entry and continued participation
by natural gas suppliers in the retail natural gas sexrvice supply market exist as.
 the result of the omission of procurement, administrative and other costs from
" the natural gas distribution cormpany’s commodity price of natural gas, i.e. the
PTC. ' :

{(5) According to suppliets, substantial barriers to supplier participation in the retail
. natural gas supply market exist because of penalties placed on suppliers that -
vary among natural gas distribution company systems and that are Dot cost-
basged. : S

(6) The regulatory lag in establishing and implementing quarterly price .
" adjustments by natural gas distribution companies tends to mask the cumrent
market price of natural gas.

" (7) The marketpla& lacks acourate and timely price signals; as a result, the market.
cost of natural gas supply service offered by natural gas distribution companies
is not communicated immediately to customers. '

Tn light of the above ﬁndings and conclusion, the Commission directs, pursuaﬁt to
66 Pa. C.8. §2204(z), that the stakeholder group in the natural gas industry reconvetie to
c:!;;plore avenues, including legislaﬁve_(if appropriate), for encouraging incrgascd
competition in Pennsylvania’s retail natural gas supply service market. The collaborative
shall examine the above listed issues and other matters that are relevant to the retail -
I_natural gas 's'upply. service competitive market, and develop recommendations regarding
| changes that need to be made to the market structure and operation. Also, the ‘
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stakeholders shall recommend any amendments that need to be made to the Natural Gas
Choice and Competition Act and the Public Utility Code and revisions that need to be
made to Commission regulations that will enhance competition.

The Commission anticipatcs that the first stakeholder mesting will be held before -
* the end of this year.
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1L H]STORY OF THE PROCEEDING

Sscuon 2204(g) of the “Natural Gas Choice and Competrtlun Act” (“Compe!mon
Act™ requires the Commission to initiate an investigation or other appropriate
 proceeding to determine whether effective competiﬁou for natural gas sui)piy exists in the
Commonwcalfh. The proceeding must be 1aunche£1‘ﬁv.e years after the effective date of
the Act, Tuly 1, 1999. The statute provides for parficipation by all interested parties, and
tequires the Commission to report its findings to the General Assembly.

On May 28, 2004, the Commiission entered an Order intiating an investigation
into the effectiveness of competition in the natural gas iﬁdllsty.a Tn its order the
Commission directed natural gas distribution companies (“NGDCs™) and natural gas
suppliers (“NGSs”) to file specific data relating to the natural gas market. Also, the PUC
invited other interested parties to provide comments or written tcstimoﬁy addressing
tbpics that are relevaut in assessing the level of competition' in that market. Twenty-foar
commenters, including one pipeliné company,” filed comments. The commenters
included Office of Consumer Advocate (“*OCA™); Office of Small Business ‘Advocai':e '
(“OSBA”); Energy Association of Pexmsylvania (“EAP”™); the Mack Service Group
(“Mack”); Equitable Gas Company (“Equitable™); Columbia of Pennsylvania
(“Cotunibia™); Independent Oil and Gas Association (“IOGA™); NRG Energy Center *
Pittsburgh (“NRG™); Constellation New Energy —Gas Division (“New Energy™);

" Amerada Hess Corporation (“Amerada Hess™); PEPCO Energy Services (“PEPCO™);
Tnterstate Gas Supply Inc. (“Tnterstate Gas Supply”); Natural Fuel Resources, Inc.
(“NRG"); UGI Utilities, Inc. ~ Gas Division (“UGI™); Peoples Natural Gas Co
(“Domirnion Peoples "); Texas Eastern Transmission, Inc. (*Texas Eastcm”), Shipley
Energy Company (“Shlp]ey” ; Domuuon Retail, Inc. (“Dominion Retail”); National

Energy Marketers Association (“NEMA’ "); Agway Energy Services (“Agway™); PEPCO

3 A copy of this order is reproduced in the Appendix to this Report.

4 Texas Bastern Transmission, Iup.

CX0008-007]




Energy Servioes (“PEPCO™); Utilitech, Inc. “Utilitech”); Shell Energy Company (“Shell
Energy”); and Dirett Energy Services (“Direct Energy”).

Responses to data Tequests were ﬁled by all of the NGDCB Nineteen licensed
NGSs® filed responses to the Commission's questions. "

| The PUC held an en banc hearing.on September 30, 2004 to further explore the
ievel of competition in Pennsylvania. Ten witnesses’ representing the Energy. '
Association of Pennsylvania (‘EAP™), the Office of Consumer Advocate (‘"‘OCA”),

Office of Small Business Advocate (“OSBA"), and varions NGSs testified at the hearing.

Representgtives from the NGDCs did not present testimony but were available to be
questwned by the Commissioners.

‘Reply comments were pe:mitted to be filed by October 12, 2004. Nine replf ‘
comments Were filed. Reply commenters included EAP, T. W. Phillips, Inc. (“Phil]ips’?);
‘New Energy, Industrial Energy Customers of Pennsylvama (“IECPA”'), OSBA, |
Dominion Peoples, Equrtable and Amerada Hess filed separate comments. Joint
Commts were ﬁled by Dn'ect Energy, Dominion Retail, Inte:rstate Gas, Shell Energy,

and Shlpley Energy.

5 The NGDC:s filing responsive dats include natural gas distribution companies with apmusl opr.'.ratmg
income greeter'than $6,000,000, 66 Pa. C.5. §2202, and the Philadelphia Gas Works.

5 NGSs are defined at 66 Pa. C.5. 62202 o include entities other than NGDCs that provide riatural gas
supply service to Tetail gas customers utilizing the jurisdictional facilities of the NGDC. The mumber of
suppliers varies as suppliers enter and exit the market. As of Sept:mbcrso 2004, there were 82 licensed

NGSs in Pennsylvania.

7 Witnesses testifying at the hearing represented EAP, Amerada Hess, Direct Energy, Don:m:uon Retail,
Intcrstatc Gas, Shell Energy, Shipley, NR.G OCA and OSBA. _

5 .
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1. ]NTR_ODUCTION
A. Section 2204(g)

Section 2204(g) ofthe Competition Act, 66 Pa. C.5. §2204(g), directs the

| Commlssmn to investigate and evaluate the e}ustmg level of competition in the -

resmlctured patural gas supply service market five years after ﬂ:e Competition Act went '
' into effect, and o report its findings to the General Assembly. If the Commlsmon '
detmmnes that “effective competmon” does not e:ust in the market, the Commlssmn is

. reqmred to reconvene siakeholders to ea;plore avemes, mcludmg changes to the

legislation, for enccmragmg increased competltxon in this Commonwealth, The

" Competition Act, by not de,ﬁnmg “effective competition,” deferred to the Commission to
use its expertise to define effective competiﬁc;n, to determine how to measure
competltlon and to ascertain what constitutes effective compatmon Accordingly,
conslstent with this charge, the Comnnsmonhas et forth in this report the standards that
" it used to evaluate the eﬁ‘ectveness of competition in the retail natural gas supply market

statemde and its. conclusmns reganding the level of competmon.
B. Indusiry St['l!t.‘.tl.ll‘ﬁs

'The natural gas industry has three segments: pmductioh; transmission and
distribution. In the early 1970s, all three segments of the industry were price-regulated.
The federal government, then through the Federal Power Commlssmn (“FPC”) regulated
the pnces paid by interstate p1pelmes to producers for gas at the wellhead. The FPC also
regulated interstate pmehnes which transported this gas to the city gates of local patural

& The description of regulation of the natural gas mdusiry was taken in part from the UGT Comments at
-pp. 4-8 and was derived from testimony presented in hearings by UGI's now retired president, Richard
Burm, before the House Consumer Affairs Committee in 1997, noncemmg leg:w]atlon which later was

enasted as the Competition Act.

P I T TR
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gas disﬁ-ibuﬁon“companies (“NGDCs™) and sold the gas 1o the local gas distribution
utilities at bundled rates. Finally, state utility commissions regnlated bundled rates
charged by the NGDCSJ for sales of gas at retail to end-user chistomers.

When federa} teglﬂahon of wellbead pnces proved to ba unsuccessful, resultng in
severe shortag&s of natural gas, Congress addressed these problems in several ways. In
1977, Congress reorganized the FPC into the Federal Energy Regulatory Commission
(“FERC”). Congress really began the process of increasing maxinwm allowable natural -
gas prices in the late 1970s, beginning with the Natural Gas Policy Act of 1978, and
‘deregulated allwntages of natural gas prices iri 1989, when it passed the Wellhead
Decontrol Act that removed all regulation from the gas commodity by 1993. Natural Gas
Decontrol Act of 1989, HR Rep.No.101-29, 101* Cong., 1** Sess.,(1989). This
-daregulation greaﬂy stimulated production.

The second segment of the natural gas indusiry is comprised of the federally--'
regulated inW pipelines that deliver gas from the production areas to Pennsylvaia’s
NGDCS." ThlS segment of the natural gas industry was also resu'uctured, butnot - ~
‘deregulated, by federal anthorities in the 19805 and 1990s. In the 1980s these pipelines
were i:equi:éd to open their systems to transportation as an altemative to bundled city gate .
sales s&ﬁce, and in the 1990s were required, as a-pmcﬁéal matter, to exit the so-called

merchant fanction of making such bundied sales. ® n 1986, the Commission adopted -
formal rules requiring the availability of such service on all Pt:nnsylvama distribution

systemsw

9 See FERC Order 436, Regulation of Natural Gus Pipelines After Partial Wellhead Decontrol, Order
No. 436, 50 FR 42408 (Oct. 18, 1985), FERC Stats. & Regs. [Regulations Preambles 1982-1985] 30,665
Docket Nos. RM91-11-000 and RM87-34-065, end FERC Order 636. Pipeline Service Obligations and
Revisions o Regulations Governing Self-Implementing Transportation Under Part 284 of the
Commission's Regulations; Regulation of Natural Gas Pipelines Afier Partial Wellhead Decontrol,
ORDER NO. 636 (Apnl 8, 1992), [FINAL RULE], Docket Nos RM91-11-000 and Docket No. RMB7-

34-065.
10 52 Pa. Code Ch. 60 (relating to natural gas transportation service).
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* Customers with varyin'g'nee"ds for interstate pipeline fransportation and storage
services share the same transmission and distribution systems with smaller, space heating
customers. For example, larger Commercial and Industrial (“C&T”) customers with
higﬁer load factors have a flat Joad and utilize the same amounlt. of gason a relatively
constant basis thronghont the year. In contrast, smaller Commercial customem and |
mldem:zal customers have loads that ﬂuctuate ﬂn-oughout the ye.ar and usage var;es ona

seasonal basis.

o Consequently, larger C&I customers have Jittle nged for storage services used to
--------- - accommeodate heating oustomers® seasonal swings in demand. Further, la;gef C&I
customers may be able to use interstate pipeliﬁe capacity efficiently bebause they do not
need to reserve and pay for pipeline capacity to meet seasonal peakdemands as they have
the discretion to move production schedules, supplement with alternative fuels or
.implement selective shut downs. Therefore, such customers méy have a low unit cost for
pipélhe capacity imdea_t federal pricing methodologies that require payment for pipeline
capacity throughout the year, regardless of whether the capacity is neédéd‘thrdughout the
The third segment of the natural gas industry is composed of NGDCs. Under the
Competition Act, the NGDC segment of the industry was to remain fully Togulated and -
largely maﬁ'ected , except that rates would be unbundled to facilitate implementation of
. competmon by natural gas supphers for small cnstome:rs

Today, the natural gas commodity market is a more mature market. NGDCs and
NGSs (and C&] customers because of the.availabi]ity of transport;atic;n service’ 1) all
compete to purchase namral gas supphes in the same wellhead markets at pnces set by
competition and the economic law of supply and demand. ‘

D The increased availabi]ity of transportation service to customers is discussed infra. at pp. 11-13.
, g _ .
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C. History of Competition in Natural Gas Industry

1. _Competition Among Gas Companies Overlapping Service
Territories _ '

The Comrmission has been encouraging competition in the gas'ix_ldustry since the
early 1980°s. Commission policy favoring éompeﬁﬁon among natural gas corupanies
with overlapping sérvice territories'” had its inception in cases where a customer was
permitted to choose its gas company. In Montefiore Hospital Assn. of Western Pa., 54

'Pa. PUC 566 (1981), the Commission mled thaf one gas compeny could serve an existing

customer of another gas company where the companies® service territories overlapped.™
This Commission “customer choice™ policy passed judicial muster in Borough of Grove
City v. Pa. PUC, 505 A.2d 346 (Pa. Cmwith. 1986).

. Two years later in Columbia Gas of Pa. Iné. v. Carnegie Natural Gas Co., 61 Pa.
PUC 313 (1986), the Commission édvised;iuﬁsdicﬁonal natura)l gas utilities that it would
10 longer prohibit competition among natural gas utilities with overlapping sexvice
territories, and the Commsmon expressly revoked a 1957 policy statement that prohibxtcd

¥ Overlapping service territories in Western Pennsylvania resulted from ﬁ1e manmer in which gas .
companies could claim service teritories under the Natural Gas Company Act of 1885 (Act of May 29,
1885, P.L. 29, No. 32). To acquire a certain territory, the gas company would file a charter indicating
"[tThe place or places where natiral gas is intended to be mined for and produced or recejved, the place or

.places where it is to be supplied to consumers, [and] the general route of iis pipe line or lines and

branches. .. ." Section 2 of the Natwral Gas Companies Act of 1885, 15 P.8. §3542. Subsequently, in
‘Western Permsylvania where natural gas supplies were plentiful end terrain was challenging to traverse,

' competing comparnies constructed gathering lines, transmission lines and distribution lines sometimes -

side by side, and therefore claimed overlapping territories under the Act. See Eguitable Gas Company v.
Apollo Gas Company and Equitable Gas Company v. Carnegie Natural Gas Company, Order entered
September 5, 1990 at Docket No. C-844028; C-844035; C-844034. See also, Peaple's Natural Gas Co. v.
American Natural Gas Co., 82 A. 935 (Fa. 1911); The Peoples Natural Ga.s‘ Company v. Pa. PUC, 567

A.2d 642 (Pa. 1989).
¥ Compare Equitable Gas Company v. Apollo Gas Company and Equitable Gas Company v. Carnegie

 Natural Gas Company, Order entered Septermber 5, 1990 at Docket No. C-844028; C-844035; C-844034

(gas company ordered to stop serving a customer located outside of the gas compsay’s service territory’s

- boundaries as defined by predecessor companies® charters or certificates of public convenience).

9 [T
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a natural gas utility from providing service to a customer of another natural gas wiility
without prior Commission approval.

The Commission reiterated its pdlicy favoring competition in Petition of
Egquitable Gas for Declaratory Order, order entered Augnst 26, 1986 at Docket
No. P-850053. In its order the Commission dismissed as moot the Petition which sought
Corumission approval for the injtiation of service by 4 gas company to a new customer
located on the site of a building formesly served by another gas company. The
 Commission’s policy was affirmed by Commonwealth Court in Peoples Natural Gas Co.
. %Pa.PUC,554A24585 (Pa. Cmwlth. 1989). ___ _ _ _

The result of this Commission policy encouraging competition in the natural gas
dust-y was the western Pennsylvma gas wars—mlstomerftemtonal disputes that

erupted among gas distribution companies with contiguous service territories. Westemn
Pennsylvania with its overlapping gas company service tpmtones provided a perfect |
- arena for such competition. Partiéipants in the gas wars included Peoples and Apo]lp‘ }
(Peoples Natural Gas Co: v. Apollo Gas Co., Docket No. C-850521); Peoples and T.W.
Phillips (Peoples Natural Gas Co. v. Pa. PUC 554 A.2d 585 (Pa. Cmwlth. 1989)); and
Eqmtablc and Apollo (Equitable G’as Co. of. Eguztable Resources, Inc. v. Apollo Gas Co.,
Docket Nos. C-844028 and C—$44035). '

2 Bypass

‘The Commission also considered compeﬁﬁon faced by local distribution
companies from wnregulated entities that sought to compete with gas companies in their
' owﬁ service ferritories, On July 10, 1987, the i’ennsylvania Gas Association fileda
*Petition for Issuance of a Regulation” which sought a ruling that anj person or entity
seeking to provide natural ges sales or transportation service must first obtain a certiﬁcéts :

of public convenience or an‘order declaring that the proposed service does not Tequire’

1D
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* sucha certiﬁbate. Petition of the Pervania Gas Association for the Issuance of a |
" Regulation Setting Forth the Conditions Precedent to the Provision of Natural Gas Sales
or Transportation Services Within the Commonwealth of Pennsylvania, 66 Pa. PUC383
(order entered February 2, 1988 at Docket No. P-870236). This petrtlon was ﬁied because
* of the perceived threat of bypass to local distribution companies. The Commnission denied
" the petition but did initiate an investigation into the possibility of barm to Pennsylvania
ratepayers from bypass activities. Investigation into the Bypass of Gas Utilitiés by Gas
' .Suppliers,IS Pa. B, 1295 (order emtered February 25, 1988 at ﬁo::kd No. 1-880878). As
_the result of this investigation, the Commission concluded that although the bypass of gas
compenies by producers, interstate pipelines, or others -refuai_ncd a potential thréat, there -
was no basis to compel Tegulation of these entities. However, the Commission
determined that the issue of bfpass should continue o be addressed on a case-by-case
“basis. Re: Bypass of Gas Utilities by Gas Suppliers, 70 Pa. PUC 446, 453 (order entered
August 18, 1989 at Docket No. -880078). - R

3. Gas'Transportation

 Another aspect of gas competition involves gas transportation. The benefit of a
customer purchasmg gas directly at the wellhead from an interstate plpc]mc orffomagas
marketer is mnncd]ately apparent. Even with the transportation eXpense, | the total cost is °
usually less than the price charged by most gas companies for sales of gas. This makes

/gas ttanspoﬁat]on service very attractive economma]]y

Pursuant to a petition filed by thé 'Pennsylvania Gas Association for an expedited
rulemaking regarding gas transportation by natural gas ntilities, Docket No. P-850040, on
October 16, 1986, the Commission adopted at Docket No. L-860016 uniform
transportition regulations governing natural gas transportation semcc These regulations, -

' while originally promulgated to facilitate local natural gas competition in Pexmsylvania, -
. were designed to complt-amsnt transportation regulations previously enacted b"y FERC

11

e e a2 s

__CXD009-014




_ HoWeve;, Sma]]er_lnamral gas customers were prohibited from participating in gas
transportation because of the minimum anmal volume of MCF required to be '
transported. The issue of minimum Ievels of transportation gas was consiﬂered"by the
Commission in Pa. PUC'v. Peoples Natural Gas Co., 58 Pa. PUC 293 (1984). There the
Commission directed 2 major distributor of natural gastoseta nummm transportation
~ volume of 50,000 MCF per year and to.permit buyers® groups  of three or less. Gas

| tmnsportanon regulatlon in the Commonwealth followed the policy established in
_Peaples for a momber of years. When the Commlssmn later prormuilgated regu]auons for

] gas transporta:tlon service, the Timit of three buyers in 1 each buyers’ group (absent gas
| compaﬁiy concurrence in alarger group size) was mcorporated into those rules, 52 Pa.

Code §60.3(b) However, the minimoum Jevel to qua]:fy for transportation service was left

1o be established on a compeny-by-company basis.

, ~ On July 15 1991, the Commrission acted to further amend the transportation .

- regulations by: (1) reducing the minioum volume of the transported natural gas to 5,000
MCF: (2) increasing the number of individual customers or buyers’ groups eligible for
transportation service from fhree to ten; and (3} requiring customers classified as
Priorify 1 under 52 Pa. Code §69.21(a)(1) to purchase standby sales service unless a
customer can demonstrate that the facility for which it seeks to transpost has adequate
installed alternate fuel capabﬂny ‘ ' :

At the federal Tevel, FERC issued a series of orders extending s prior efforts to
increase flexibility and competition in the natural gas industry. Order 637 and its follow-
up orders provided for increased p1pe1me services in the secondary market, market
scgmen‘tatmn and capamty release, all of which have increased the valuc of primary
t;axisportation. Order No. 637, Regulation of Short-Term Natural Gas Transporiation

W Minimum i’?lreshald  for Natural Gas Transporiation Service Order entered June 27, 1991at Docket
No. L-890050-Thcregulauons became effective March 20, 1992, 21 Pa. B, 5819,

12
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Services and Regulation of Interstate NaMaI Gas Transportation Services, FERC Sfats;
& Regs. [Reg. Preambles 1996-2000] (CCH) P 31,091 (2000); Order No. 637-4, Order
on Reheering, Regulaﬁon of Short-Term Na(uml Gas Tr;amj.rartatian Services And
Regulaﬁ‘on of Interstate Natural Gas Transportation Services, FERC Stats & Regs.
[Reg. Preambles 1996-2000] (CCH) P 31,099 (2000); Order No. 637-B; Order Denying
Rehearing, Regulation of Short-Term Natural Gas Transportation Services And .
 Regulation afiu:ersmze Natural Gas Transportation Seryices, 92 FERC 61,602 (2000).

011 Apﬁl 8, 1992 FERC 1ssued 1ts Fmal Rnle in Pxpelme Servzce Obhgaz'zans and

the Cammzsswn s.ReguIatzans (Docket No. RMO1- 11-000), and Regulatmn of Natural
Gas Pipelines A:ﬁer Partial Weilhead Decontrol (Docket No. RM87-34-065). FERC’s
Order 636 essentiaily restructured the gas industry a]l'owing for the unbundling of the.
p1pehne.s merchant fanction. Commission regulatwns at 52 Pa. Code Chapter 60
(relating to natural gas tansporfahon semce) were revised to be consistent mﬂi the new

federal pohcy
4. Natral Gas Choice and Compeﬁtion Act

On june 22, 1999 then Govemor Thomas J RJdge signed into law the “Natural
Gas Choice and Compet:tlon Act”, effective July l 1999, 66 Pa. C.5. §2201-§2212. The
- Competition _Act established the Commission’s role of steward of competition in
Pennsylvania’s retail natural gas ma:két and allowed retail consumers in the
Commonwealth to purchase natural gas supplies from independent supplieré common]jf
called “natural gas spppliers” while still receiving distribution services from their local
natural gas distribution company. In particular, the Compeﬁﬁpn Act provides for retail
natural gas constimers to choose among NGSs fof ﬁatﬁral gﬁs supply or to receive defanlt

15 Gas Transportation Tariffs, Order entered May 13, 1996 at Docket No. L-00930084,

13
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1

supply service from an NGDC, requires the licensing of supphers, and mandates the

" unbundling of NGDC supply services aud non-dmmmanatory access by suppliers to the
NGDC distribution facilities. At the same time, the Act, as emphasized by EAP, ® also
requires the Commission to “ensure sa:fgty,-and reliability of the natural gas and

- distribution service.” 66 Pa. C.S. §2203(1). Accordingly, the rules for natural gas supply
competition were promulgated 50 as not to compromise the safety and reliability of
natural gas. service for customers. |

, " Begimning on Noverber 1, 1999, retail customers had fhe ability to choose their natural -
o " gas supplier pursuant to the rules and regulahons established by the Commission to nnplemmt
the Competition Act. .

* 16 EAP Comments, p. 2.
14
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IV. EFFECTIVE COMPETITION

A, Commission Authority to Define Competition

Pursuant to Section 501(a) of the Public Utility Code; 66 Pa.C.5. §501(a), the
Commission has all necessary powers to carry out the provisions and the intent of the |
Public Utility Code. These powers by necessity provide the Commission with the
aﬁthoﬁty 1o define terms that appear in the Public Utility Code», but that are not deﬁned
therein, such as “effective competition.” |

' " The Courts have consistently defen:ed to this Cofunﬁssion in the interpretation of
its enabling legislation unless the Comn:ussmn s mterpretauon bears no reasnnable

" relationship o the regulatory purpose of the legislation. Popowsky v.  Pa. PUC 669 A.2d
1029 (Pa. Cmwlth. 1995), appeal granted in part, 680 A.2d 1165 (Pa. 1995), rev. in part,
706 A.Zd 1197 (Pa. 1997). See also Mid-Ailantic Power Supply Association v. Pa. PUC,

746 A2d 1196 (Pa. Crowlth. 2000).

. Moreover, the courts have consistently recognized this Commission’s anthority to

deterrine the degree of competition appropriate within any jurisdictional market. Peaples

" Natural Gas Co. v. Pa. PUC, 554 A, 2d 585 (Pa. Crawith. 1989), See also, Dublin Water
‘Companyv. Pe. PUC, 213 A. 2d 139 (Pa. Super. 1965) and Sayre v. Pa. PUC, 54 A. 2495
(Pa. Super. 1947). In other words, the courts are in agreement that the detefmina.ﬁon of
the amount of competition among utilities which will best serve the public interestis a
matter within the adrministrative discretion of the Commission. Coliimbia Gas of
Pennsylvania, Tc. v. Pa PUC, 521 A.2d 105 (Pa. Cmwlth. 1987); Pa. PUC v. Purolator
Courier, 355 A.2d 850 (Pa. Crwith, 1976); Merz White Way Tours v. Pa. PUC, 201

‘ A.2d 446 (Pa. Super. 1964). See Elite Limousine v. Pa. PUC, 832 A.2d 428 (Pa
2003)(where the leglslature prcmded 1o definition of spec:ﬁc criteria to grant a ce.rhﬁcate
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of public convenience, the PUC could formulate iis own criteria, and omit the showing of

inadequacy of eﬁdsﬁng.sawide 1o increase competition in motor carriers).

- Inthe past, when the Commission has needed to define a term that hadnotbeen
previously defined in the Public Utility Code orby the courts, the Commission has - |
referred to definitions of similar terms in legislation and case law in other jurisdictions,
For example, in dpplication of Paper City Transfer, Inc., Order entered Qctober 7, 1993, .
Docket No. A-'—00109453,F.0001, the Commission defined “destructive competition” by

reference to definitions of “unfair competition” and “harmful competition” established by
the courts tn Brinks; Inc. v. Pa, PUC, 424 A 24 1010,1012, note 2 (Pa. Crrwih. 1981). |

-

| The Commission has also looked to other disciplines o define certain “terms? that

. were necessary to its analysis in certain matters. ‘Tn the Investzganan Upon the
Commission's Own Motion With Regard to PJM Installed Capaczg; Credit Markets _
Order entsred June 13, 2002 at Docket No. I-00010090, the Commission described the
term “elasticity” by‘re'ference to its use in economics and rﬁathemaﬁcs in its order |
concluding an investigation into possible anti-competitive aci;tvﬂ‘y. The term “elasticity”
had been nsed by PIM Interconnection, LLCs market mo.nitoﬁng unit in a report.

.A;s previonsly sfated, the General Assembly, by enacting the Competition Act, has
ﬂetemﬁned that compeﬁtion in the retail natural gas supply market is in the public .

' interest. However, the task of defining “effective compsﬁﬁm” was delegn;ted to the
Commission. Accordingly, it is appropriate for this Commission, as it has done in the
past, to consider fondamental principles of traditional economics as well as lJaw from
other jurisdictions to formulate a workable definition of “effective competition” for use in

this report.
16
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B. General Economic Classifications of Competitive Activity

Classic ec_:dnomics doss naot provide a. definition of “effective competition.”
However, it does provide a frsmework for classifying the type of compeﬁﬁve.acﬁvity that
exists within an industry. Four general Eategoﬁes used to des_bﬁbe the level of |
competitive activity have been identified. They are: (1) pure competition, (2)
mnnopélistic competition, (3) c;ligopol'y, and (4) pure monopoly."’

Markets where there is “pure competition” are characterized as having a large

" pomber of independent sellers producing a standardized product. Also, each seller exerts -

no signi_ﬁcént.oontro] over price. New sellers have easy entrance and exit to and from the
market: No significant legal, technical, or financial obstacles exist.

. There are various forms of compehtmn Whmh are not quite “pure.” These forms
Would exist where there are fewer than a large number of sellers; or wherc the product
- was niot qu:te standard, or where a gronp of supphers Imgbt be able to exert some control

-over price.

| Monopolistic competition falls betweép pure competition and pure monopoly, but
it is closer to pure compjatiﬁr.u:t.18 There are a large mumber of sellers acting
independently. Product differentiation is a major feature of monopolistic competition,
and the reliability of the seller to stand behind its product is of critical importance.
Cpstomexs may have specific preferances for certain sellers and small price increases will
not canse them to change. Entryis a Tittle inore difficult than in fthc pure competition
market. Considerable advertising may be necessary to inform customers of the existence

17 W J. Baumol and A.S. Binder, ECONOMICS: szmples and .Falzcy, CNeW Yoﬂc: Harcowrt Brace
Jovanovich, 1985), pB.ge 505.

"1,
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" of a niew entrant to the market and to convince them to switch. Because products are
differentiatéd, competition is based on produet quality, advestising, and conditions of

service.

A third theorstical matket stracture involves oligopoly. An oligopoly’s major
characteristic is that a few sellers dominate the meazket for a product.”” These sellers can
. produce standardized products or differentiated products. - There may be significant
_ bbstacles to enfry, and anew entraﬁt must devote cdnsidarable resources 10 advertising .

and‘promotlon. Ohgopoly maﬂ:ets can be qll‘.ltﬂ comp]ex and E‘.cqt_lelstS 1dent1fy three

' types™: (1) Collusion, (2) Price Leadershlp Mode, and (3) Kmked-dcmand Model.
Collusion occurs when firms attemptto control price. The Price Leadership Model
features a dommant seller. The dominant seller benefits from economies of scale and .
could drive the other sellers out of the market by price-cutting. This seldom happens:

because of the dominant seller’s feer of govamment intervention.®! The Kinked-demand

, 'Modcl features severé_l large sellers that thake pricing decisions independently. -

A pure monc}poly is a one-seller industry. There are no substitutes available for L

. the produet. The monopoly has considerable control over price, and the barriers to
market entry are quite significant. ' ’

The following table outlines the four forms of competltmn It allows for a quick

' compm']son between each.

- Py Brucc Lmdcrnan, Microecononics Hauppauge, (New York: Barrons Educationsl Series, Inc., 1992),
p. 101. (“Linderman”™) ,

B1d

# Lindeman, op. cit., p. 103.
' ' 18
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s

|

| .

Type of Number of | Nature of Barriers to | Examples

Market - | Sellexs Product Entry o

Structore - : .

Perfect Many All companies None |Some ' '

Competition produce and sell ' agriculiural

o identical products markets and
(ex. Wheat) ' paris of retailing

: , come close

Monopolistic | | Many Different compaunies | Mior. - Most of the

Competition produce and sell retailing sector,

hE somewhat different textiles, -
R | -~ - |-producis (Bx. - ‘restanrants
il . Restanrant meals) '

Oligopoly Few Companies produce |Maybe | Much ofthe
and sell identical or | considerable manufacnmng
differentiated sector, espE:
products (Ex. Toothr autos, steel, and

1 : paste) cigarettes '
{| | Pure One Unique product | Maybe | Public utilities
LMonopoly ' considerable B

© C. Commenters’ General Assessment of the Level of Competition

 Inthe May 28, 2004 Order that initiated this Investigation, the Comniission
requested comments. on dJﬂ'erent factors that it should take mto account in assessing
whether “effective vompetition” exists in the natural gas srupply service market. May 28,

2004 Order at p. 2. These factors included price, consumer cducatlm_l, customer

information and service, supplier financiel security requirements, and natural gas
 distribution company penalties and other costs. The Commission also requested that
commenters assess the level of competition in Pennsylvama 5 natural gas supply service

market and suggest ways 1o encourage increased competition.

19
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___competition.
_not an indication of effective competition.” This was the case with regm‘d to the other

| The Commenters’ assessment of competition in the market fell along expected
lines. The EAP and the NGDCs that responded separately believed that competition
exists in the market place.” The suppliers and cﬁstomers be]igve that competition 18
lacking and could be encouraged if certain changes were made.? o

Regarding the specific criteria that the Commission should nse in assessing
competition, the commenters again were split. Some commenters argned that the falling

" pumbers of customers and suppliers participating in the market demonstrated the lack of

* BAP and others argned that the numbers of suppliers and customers were

four criteria npon which the Commission sought comment malang it necessary to d1scuss
each criterion separsately below. o ,

As to the deﬁmtlon 0 “eﬁ'ectlve competition™in Sectlon 2204(g), no commenter
vohmteered a deﬁnmon of the term.*® Accordmgly, the Commnsmon, as the. agency
responsible for interpreting its own enablmg legislation, Wl]l definpe "eﬁ'ecuve

compeutlon P0paw.s'lcy supra.

-% EAP Reply Cnmmmts p 1, EAP Testimony, Tr. 9; Columbia Comments P 1-2 UGI Comnants,p

9; Dominion Peoples Comments, pp. 8-9.

B {tilitech Comments, p.1; Shell Energy Comcms P. 2; Dominion Retail Commems,pp 1-2; NRG'
Testimony, Tr. 56. , .

# JOGA Comments, p. 2; SInplendmmcnm P 3.

% Dominion Peoples Comments, p. 9 (Dom:mon Pcop]es considers cumpcﬁtmn on its systemto be a
snecess even though supphers have dropped from 37 in 1999 fo 20 in 2005). - :

% The Commission’s Ordm' did not request that commenters provide a definition of "Bﬁcchve
- competition.” . . :
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D. Definitions of “Effective Competxtmn” and Similar Terms from Other
Jurlsdlctlons and Resources.

The Competition Act does not define “effective competition,” and the term is not
defined in any' other Pennsylvania statute.2" However, other jurisdictions have
formmlated definitions of “effective competition” and other similar terms. For example,
Nevada law defined “eﬁ'ectivqa competition” as follows:

“gffective competition™ meaus, with respect to a particular service, a market
gtructure and a process under which an individual sellex is not able to
influence significantly the price of the service as a result of:
(1) The number of sellers of the service;

(2) The size of each sellér’s share of the market;
(3) The ability of the sellers to enter or exit the market; and .
(4) The price and availability of comparable substitutes for the service,

NAC § 704.7931 ("effective competition” defined).
~ Onthe other hand, New Mexico law lists several factors used to determine
. . |
whether a particular telecommunications service was subject to effective competition:

(1) the extent to which services are Teasonably avajlab]e from alternate
providers in the relevant market area;

(2) the ability of alternate providers to make fimctionally equivalent or
substitute services readily available at competitive rates, terms and

.~ conditions; and
(3) existing economic or regulatory bamérs

NMSA 1978, § 63-9A-8(B).

See also The Mountain States Telephone And Telegraph Company v. N.M. State
Corporation Commission, et al., 109 N.M. 504; 787 P.2d 423 (N.M. 1990)

Mlssoun telecommunicaiions law, likewise, sets forth factors that the Missouri
Commission must consider in determmmg whether “effective competltton exists in

1egard to a parficular telecommmumications service:

(a) The extent to which serv:ccs are available from altemative providers in the
relevant market; .

7 The term “effective competlnon” iz used in, but not defined in the Feature Motion Pictures Fair
Business Practices Law at 73 P.S. §203-2. Likewise, there is no case law interpreting this term.
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. (b) The extent to which the services of alternative providers are functionally
 equivalent or substitatable at comparable rates, terms and conditions;
(c) The extent to which the purposes and policies of chapter 392, RSMo.,,
 including the reasonableness of rates, as get out in section 392.185, RSMo., are
being advanced; e . o ' :
(d) Existing economic or regulatory barriers to entry; and
(e) Any other factors deemed relevant by the commission and necessary to
. implement the purposes and policies of chapter 392, RSMo.
Section 386.020(13) RSMo. |
See also State of Missouri ex rel., Acting Public Counsel John Coffinan, Missouri
Independent Telephone Group, et al., v. Public Service Commission of the State of *
 Missouri, €t al., 154 8.W.3d 316 ( Mo. App. 2004).

o defining “eﬂ"ecﬁvé"ahd sustainable competition,” the Public Service
Commission of Wisconsin took 2 more quantitative approach to assess competition in its
electric generation market. Relying on classic economic concepts, the Wisconsin

~ Commission first created a “workable competition™ stzu:dard."“g The standard consisted
off -+ ' . | '
(1) A reasonable number of suppliers (HEI of 2,000 to 2,500);

B Fivestigation on the Commission’s Own Motion into the Need for Changes in Natural Gas Regulation
for City Gas Company; Florence Minicipal Gas Utility; Madison Gas and Flectric Company: Midwest
Natural Gas, Inc.; Natural Gas, Inc.; Northern States Power Company; St. Croix Valley Natural Gas

Company; Superior Water, Light and Power (Phase Il]) Company; Wisconsin Fuel and Light Company;
Wisconsin Gas Company; Wiscansin Natural Gas Company; Wisconsin Power and Light Company; and.-
Wisconsin Public Service Corporation (Wisconsin Electric Power Company, Gas Operations, formerly
Wisconsin Natural Gas Company). Public Service Commission of Wiscomsin, Docket 05-GI-108.

2 The Herfindahl-Hirschman Index (HHI) is 2 well-known measure of industrial competition and it helps
gauge how competitive an industry is. See, e.g., M. W. Frankena and B. M. Owens, Electric Utility
Mergers: Principles of Antitrust Analysis, (Westport, Connectiout: Praeger: 1994)(“Frankena and
Owens") The HHI is caleulated as the sum of the squares of market share. For example, 2 monopoly has
a market share of 100%, and so the HEI for a monopoly is 100 = 10,000, For a very competitive
industry, each firm has 2 very small market share and the HEL is close to zero. Frankena and Owens,

“Agan intnitive guide, enalysts assessing market concentration (i.e.. whether competition exists) view an
HHJ below 1,000 as a competitive market. HHI's between 1,000 and 1,800 suggest that the market is
moare concentrated and less competitive, HET's over 1,800 indicate strong market concentration, end the
need for further analysis to determine if adequate competition exists in the market. However, it is widely
recognized that the HHI thresholds are not based on empirical evidence concerning the relationship
between concentration/competition and the likelihood that market power will be exercised." Franken

and Owens. o :
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(2) Low barriers to competition;
(3) Sufficient available capacity;
(4) Responsive suppliers; and
(5) Informed customers.

Using this standard, the ‘Wisconsin Commission determined that an “effectively
competitive” market would have 2 reasonable mumber of firms, low barriers to
competition, sufficient available capacity, responsive suppliers and informed customers.

The Counecil for the District of Columbia has also eslab]ishegl a defimition for

“effective competition” in regard to electric generation comﬁentlon

"Effective competition" means, with respect to the markets for electnmty

~ supply, billing, and those services declared . . . to be potentially '
competitive services a market structure under which an individual seller is
not able to influence mgmﬁcanﬂy the pnce of the sexvice as a result of the
nnmber of sellers of the sexvice, the size of each seller’s share of the market,*

the ability of the sellers to enter or exit the market, and the price and -
aveilability of comparable substitutes for the service.
Council of the District of Columbla, A7 D. C REG. 1091, §101 (16).

Definifioris for terms similar to “effecﬁve compgﬁﬁon”' have been adopted by
~other entities and include concepts that are worthy of consideration in defining “effective
competition.” Staff from the Energy Information Administration (EIA), U.S. Departmt
of Energy,” listed signs of a “sufficiently competntlve” mnrket as including one or more

of the fo]lomng characteristics:

(1) Many buyers and sellers

(2) Many product options

(3) Relative ease of entry and exit

(4) Risk, on the part of the service provider, of Iosmg money if fhey do not operate

efficiently.

# The Energy Information Administration was created in 1977 by Congress and is the statistical agency
‘of the .S, Department of Energy. The EIA provides policy, mdependent data, forecasts and analyses 1o
promote sound policy making, efficient markets and public lmderstandmg of energy and its interaction

with the economy and the environment.
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‘ Maﬁngr-Volpe,‘Barbar_&, and Trapmaun, William, Energy Information Administration,
The U.S. Natural Gas Markets and Industry, (EL4 PowerPoint Presentation), May 13,
2003, Slide 21 of 40. » _ , ‘ ,

" The Independent Regulators Group (“IRG”) from the Eu;rolﬁean Union® in an
Tntemet article™ states that "effective competition” can be defined as the "persistent

. re
absence of players with market power.”> IRG explains that while perfect competition is
- a st?ﬁc theoretical concept, “effective competition invelves a more dynamic practical
view.”* Hence, for & market to be effectively compeﬁﬁve, it is necessary that this -
. situation be sustainable. I:i.other-WOj:ds, the possibility that one or more players can
écquife?iﬁa‘rket;povver:is:not%ansistaﬁtwithtﬁ'ec&vefcompcﬁtiunrld. As fo its defiming
' characteristics, IRG states that “cffective competition” retains the main features of the
ébnxpeﬁﬁvc procesg in that: _
(1) Agents (buyers or sellers) behave competitively. . .
~ (2) Consumers are offered a variety of producis.
. (3) Firms are efficient and are able to innovate.
IRG Article, 1 2.3. '

IRG also states that the importance attached to effective competition is better |
appreciated in terms of its outcomes for consumers. According to IRG, consumers are
better off in an effectively competitive market because they are more likely to find a
better deal to meet their needs. IRG Article, § 2.5. Therefore, in addition to the traditional

sh'iicmral'cﬂtel’ia, consi&graﬁon is giveﬁ to particular aspegfs of customer care,

31 etablished in 1997, ldependent Regulators Groups for telecommunications includes members from
15 countries from the Furopean Union, the European Economic Space (Iceland, Norwey and
Liechtenstein), Switzerland and from the candidate covntries to the European Union (Bulgaria, Poland,
Czech Republic, Hungary, Romania, Latvia, Lithuania, Slovak Republic, Slovenia and Estonia and
Cyprus). The groups work as informal forums of discussion and information exchange about issues .
relating to the regulation and development of the Eurgpean telecommunications market. '

= Iudep"cndmt Reguiators Group, Principles of. Iﬂ;plemeﬁtation and Best Practice on Effective
Competition in Electronic Commumications Market (February 19, 2001) (“IRG Arvicle"), found May 12,
2005 at M@“.defﬁnn&ﬁa]md/coﬂtmtﬁntmaﬁu/pibs on_effective competiton.pdf.

® IRG Article 12.3.

341&_
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responsive pricing, availability of innovative servmes, the extent of choice available,
availability of appropriate information on prices and quality, evidence of efficiency in the

provision of service and value for money. d.
E. “Effective Competition” Defined.

As discussed previously, Penmsylvania’s General Assembly delegated the task of

' aeﬁnmg “effective competition” to the Commission. The Competition Act does not
_.provide spemﬁc guidance to the Commission in thls task. Howevcr it wmﬁd seem

' reasonable that the parameters adopted by others in deﬁnmg “effective competltmn and
other similar terms would be same ones that the Commission sheuld consider; and in fact,

did solicit cormment on in its investigation order:

(1) number of active suppliers;
* (2) number of retail customers served by alternate suppliers;
- (3) yolume of natural gas transported on NGDCs’ systems for customers served by - K

NGSs. -
(4) effect of price of natural gas on competition.
" (5) presence of possible barriers to market entry, participation and exit by NGSs
(NGDC security requirements, penalties for under delivery, mandatory .
. assigninent of capacity). _
(6) presence of possible barriers that may limit customer participation (lack of
aceurate immediate priving information, lack of consumer education).
Com:mssmn Order entered May 27, 2004 at Docket No. 1-00040103, Annex A.

| Accord.ingly, for the purpose of this Investigation, the Commission adopts the
following factors as indicia of “cﬁ‘ecﬁve'compeﬁﬁon”jin the defined retail natural gas
supply market: ‘ ‘ ' ) '
(1) Participation in the marlcet by many sellers so that an individual seller is not
able to influence significantly the price of the commod1ty
(2) Participation in the market by many buyers.

(3) Lack of substantial barriers to supplier entry and partlmpatmn in the maIket. ,
{(#) Lack of substantla] barrers that may dlscou:age customer participation in the :

market.
(5) Sellers are offering buyers a variety of products and services. -
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- F. Methodology.

Pursuant to its authority at Section 335(a) of the Public Utility Code, 66 Pa. C.S.
§335(a), the Commission is the nltimate finder of fact and makes all determinations as to
. the weight and credibility of evidence. PP&L Industrial Consumer Alliance v. Pa. PUC,
780 A.2d 773 (Pa. Cmwlth. 2001); Borough of Duncannon v. Pa, PUC, 713 A.2d 737
(Pa. Crwlth. 1998). The court may détem:line only whether Commission findings are
supported by substantial evidence; the court may not substitute its judgment for that of

" the Commission, nor "indulge in the processes of weighing evidence and resolving
" conflicting testimony.” Popbwsky, et al. v. Pa. PUC, 706 A. 2d. 1196 (Pa. 1997). See
also Johnstown-Pittsburgh Express, Inc. v. Pa. PUC, 291 A.2d 545, 547 (Pa. Cmwlth,

1972).

: Tn Section 2204(g) the General Assembly charged the Commission with the duty -
of evaluating competition in the retail natural gas market as it developed under the _ o
Competition Act This Investigation was undertaken to fulfill that duty. -

The record in this Investigation consists of comments, reply comments, responses
o data requests submitted by the NGSs and NGDCs and testimony and exhibits  *
presented at the September 30, 2004 en banc hearing before the Commission. The
_ Commission cargaﬁilly studied the record of this Investigation and assigned what it -
concludes is the prdpar weight to the evidence. ‘

The statistical data provided in response to specific Commission data requests
simplified our evaluation. On the other hand, the commeﬁts and testimony regaxding the
existence and magnitude of .barri'ers to market entry and parhmpatlon created by security

‘ réquircments, capacity asmgnments and penalties for non-delivery were more difficnit to

as88e8s.
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However, after examining the statistical data submitted by NGDCs and ofhers, it
is ot difficnlt to concinde that only a small mumber of suppliers are actually participating
in Pennsylvania’s retail natural gas mm'kct Because a competitive market needs to
atiract and Tetain competitors, it is necessary to consider carefully the suppliers’ concems
about the opéraﬁon of the current market, including the existence and magnitude of

~ bamiers that the suppliers have identified that' may have led them to make business
dec;sions to forego pa:_rti;:ipaﬁon in the market. ‘
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V. ANALYSIS

A. Number of Market Participants

-1. Natural Gas Distribution Companies

 The patural gas distribution companies provide natural gas distribution services
and may provide natural gas mxpply services and other services as dcﬁned in 66 Pa.C.S.
§2202. They are companies with anmual operating revenues over $6,000,000 and
"~ inclide: Colnmbia, Doniinion Péoples, Equitable; National Fael, PECO Gas, PG Energy,
“PGW, PPL Gas, T.W. Phillips, UG, Southern Union Company, Valley Energy, Inc. and
GASCO Distributian Systems.

2, Natural Gas Snppllers

A na‘mra] gas suppher is an entity, other than an NGDC, but mcludmg an, NGDC

| ma:ketmg affiliate; that prowdes natural gas supply services to retail customers usmgthe _
Jmsdwhona]‘facﬂmes of am NGDC.SS The term includes an NGDC that sexves outsu:le o

- its certified ferritory and 2 mmumicipal corporation that serves outside its corporate or
pumicips] limits, The term expressly exchudes an entity that provides free gas under the
terms of an oil or gas lease. Note that an NGS is not a public utility.?® |

3 g6 Pa. C.S. §2202 (velating to definitions). -

. 3 Commonwealth Court has held that natural gas suppliers are not “pubhn utiliies” and as such, are not
. subject to assessment for the funding of Commission regulatory activities pursuant to 66 Pa. C.S.§510.

Independent Oil and Gas Association of Pa., et al. v. Pa. PUC, Office of Consumer Advocate and Office

of Small Business Advocate, 804 A.2d 693 (Pa. melth. 2002). )

*
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a. Volume of Gas Transported

The Commission collecis data on competitive activities through its Annual
Resource Planning Report filings.” As shown in the following graph, since 1983, the
volume of natural gas ﬂowiué under transportation rates has increased dramatically.
Howev}er, since the inception of the Competition Act in 1999, there has been little to no
change in the throughput™ of competition volumes. In 1999, approximately 50% of the
gas ﬂowiﬁg in Penqsylvania was under a competitive tariff. In 2004, the volume is
approximately 47.5%. | '

Natural Gas Sales by Compatftive Suppfiers In Fennsylivania
From PUC Ggs IRF annual raports
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37 Seg 52 Pa, Code §§59.81-59.84 (relating to Annual Resource Planning Report).-

38 The term "“throughput” is commonly used to describe the volume of natural gas moved over an
NGDC's system during the conrse of some time frame, e.g., the tote] volume of gas moved overan
NGDC's system during one year. Usually, throughput is measured on an MCF, or thousand cubic feet,
basis. However, some systems calculate throughput an a therm, or BTU , or heat content basis. '
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‘graph

The quarterly data, like the annual data, shows that the volumes transported for |
NGSs have remained nearly constant over time. This is demonstrated in the following

" Percent of Tatal NG Transported by NGSs by Quarter
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[—Formenisgs | 23.0] 448154.0[38.0| 395 |49.7 | 528 [94.2 [28:8 [ 44.7 [50.8 [30.3| 348 |47.2| 54 ) 55.3 [s0.0] 44.5 ] 57.8[57.4 [ 315|453
’ - Parceniags of Gas Transported by Quarter from 1929 to 2004 ' .

b. Number of Suppliers

In Annex Ato its Investlgahve Order, the Commission askedfhe NGDCs and
NGSs to supply data for the Commission to review. These data responses forrued the
basis for the following aualyms Generally, nine of the ten major NGDCs filed data in a
form that could be analyzed. Of the nine service territories, five had fewer NGSs
operating on fheir systems in 2004 than'in 1999. Two kad more NGSs, and one had the
same rumber of NGSs. One did notrespond. Of the nine, thres had increased
competitive volumes flowing in 2004, over 1999, Five had the game, or gqﬁiva]ent

falum&c from 1999 to 2004. One did not respond.
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The following chart demdns;rates the average mumber of suppliers per NGDC .per
quarter from, 1999 to 2004. A point on the graph represents the average of the sum total
of each responding NGDC’s estimate of the total muiiber of active NGSs serving
custommers in its service territories in a quarter.”® By the way of explanation, if there were -
6 NGS5 serving customers in one ferritory and 2 NGSs serving customers in andthe; |
territory, there would be a total of 8 NGSs. To get the average, take 8 NGSs divided by 2.
temitories to get an average of 4 NGSs per NGDC. As shown, early in 1999 the average
number of NGSs per NGDC was just over 20. That mumber has dropped to 10 NGSs per |
NGDCin the fourth quarter of 2004.

Average Number of NGSs par NGDC by Quarter

108

‘0.0 e — T T T T T T T T T T T—— T T — T T TT—
3 4 5 6 7 B B W M 12 43 14 5 18 17 418 18 W 2 22 -
- Quariers from 1295 to 2004 .

'3 Tyring the second quarter of 2004, Peoples had 20 NGSs ctive and serving load, while TW Phﬂhps
had 1 NGS. .
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lNot only the average nur.ﬁber of NGSs per NGDC is decreasing, but also the total-

num'ber of NGSs has decrcased slightly. Accordmg to Commission records regarding - |

hcensmg, as of May 2005, there are 81 NGSs licensed to prcmde natural gas supply

services.

NATURAL GAS SUPPLIER LICENSES

[YEAR [[#7AN 1 || GRANTED || CANCELLED |{ # DEC 31 |
2002 |f 84 17 I[13 78 |
2003 ][ 78 14 - 14 178 |
(2004 J78. 8 |4 82 ]
[2005 ][82_  [[2* [3* [81% |

*As of May 12,2003.

3. Buyers/Shopping Customers .
a. Comsmmer Edut_:ation

The Commission was a partner in the Utility Choice progfam, a consumer
education program, overseen by the Council for Utility Choice (CUC). In addﬂmn to the
Comumission, the CUC also is made up of consumers, small-business and uhhty
representatives, and.reprcsentatwes from the Governor's Advisory Cominission on

African American Affairs, the Governor’s Advisory Commission on Latino Affairs, and

the Pennsylvania Rural Deirelopment Council. The Utility Choice program, which ended .

at the end of 2004,‘educated Permsylvania consumers about natural gas, electric and local
telephone competition, and the opportunity to buy services from alternative suppliers.

The two-year natural gas consumer-education program was funded by $2.4 million E
' in assessments from the following NGDCs: Columbia; Dominion; Equiteble; NFG; PG
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Energy; UGI-Gas; PECO; Penn Fuel Gas/North Pemn; T.W. Phillips; and Valley Cities.

The amount of the assessment was based on the mumber of customers for each company.

' Three sur#ej'(s were completed that measured the effectiveness of the Natural Gas
Choice consumer education- program. The most Tecent survey was ccmducted in August
2004 (1,205 respondenis statewide were surveyed with a margin of error of plus or minng
2. 8 percent). According to the August 2004 survey results, 55 percent of gas customers
were aware that they are allowed to choose their own supplier of natural gas, and 16
percent have shopped for a different supplier of gas. Fifty-eight percent of gas customers
| said they did not have enough information to make a decision about participating in the

Natural Gas Choice program. Nineteen percent of gas customers wanie& more
' infoﬁnéiion about rates and savings, and 10 percent wanted more information about

competing suppliers.

- A survey in March 2001 revealed 71 percent mwareness, and a sSurvey in Fcbruary '

2003 yielded a 62 percent awareness level (although Philadelphia residents wcre not
mcluded) Not accounting for the fact that Philadelphia residents were mcludcd in only
one of the three surveys, 63 percent of the surveyed consumers were aware of Natural

Gas Choice and their ability to participate in the program.
b. Number of Customers

The total number of customers obtammg natural gas supply from NGSs was at an
all time high in the second quarter of 1999. That high mark was 321,539, or sbout 11% of
the total mmber of just under 2.8 miltion customers. By fhe fourth quarter of 2004, that
number had fallen to 208,849, or about 7% of the total number of just under 2.8 million
customers. This decrease 1 in customer numbers is deplcted in the ‘fo]lowmg graph.
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Mumber of Customers Shopping by Quarler '

200,000

1'2'3‘4'5'81-7IB.B‘10‘11 12'13l14.15‘1ﬂ'17"1Bl19‘_20'21'22
Quarisea 1850 to 2004
Of the nine NGDCs, thre had fewer customers participating. Three had ipore
customers participating. One had the same number of customers participating. Two = ..
_ NGDCs did not respond. ' ' ‘

_ ' Looking just at the residential marketplace, one NGDC had the same munber of
residential customers participating between 1999 and 2004. Three NGDCs had
decreasing numbers of residential customers shopﬁi:ug. Two NGDCs had no residential
. -customers shopping. Three NGDCS did not respond. | :

The OCA also keeps records of the number of Iésidenﬁai customers that are
shopping for natural gas. As shown in the following table, the fotal number of residential
customers shapping in October 1999 was 253,734 By April 2005, this number had
dropped to 177,534. The most recently available figure on the number of residential
customers obtaining supply from NGSs was 174,141 as of July 1, 2005. August 2005.°

- % 0CA s shopping statistics for residential natural gas customers for the month of Augnst 2005 may be
. . _ 2 - ‘
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Number of Residential Customers Shopping bj Date
(Source: PA OCA’s Natural Gas Shopping Statistics)

Oct-01 | Apr-02 | Oct-02 | Apr-03 | Oct-03 | Apr-04 | Oct-04 | Apr-05

Columbia * 111,914 [ 109,000 | 92,760 ] 86,974 | 80,715{ 77,754 | 78,058 | 74,492
Dominion _ S o ' )
Peoples . 114,747 | 112,989 { 102,607 | 95,725 | 90,393 | 87,609 | 84,285 | 79,481
Equitable 27,071 24366 | 22,997 21,591 | 20,646( 20359 { 19,510 18,836
NEG : 0 0 0 0 -0 4] 0 0

| PECO. . - . -2 3 794 1.235.. 15941  1704| 1,720 1,777
PG Energy 0 0 0 0 o] - o 0 0

TPGW o] oL ©] 0] 0 .0 0 0
PPL Gas 0 0 ] 0 0 0| -0 0
TW Phillips 0 0 0 "0 o] 0 0 0

1 UGK : 1251 1,876 4,186 3,683 3,081 2951 2948
Valley Cities, i ’ _ - T

L NLX 9] . 0O 0 0 o 0 0 oy,
TOTAL 253,734 '| 247,614 | 221,034 | 209,711 | 197,031 | 150,507 | 186,524 | 177,534 |

According to the OCA® | nearly all the residential customer svvitching has -
ocourred among the customers of three western Pennsylvania-based companies — -
Columbia, D(;minioq Peoples, and Equitable, This fact is demonstrated from the above
chart. The reason for tbis; the OCA. believed, is ﬂiat those three companies already had '
" substantial retail choicg “pilot” programs ongoing well before the 1999 legislaﬁon was
passed. During those pilot progrems, customers who switched from their utlhty to an
alternative gas supplier were exemnpted from paying the 5% gross rgceipts tax on their
monthly gas bﬂlsf | : | '

accessed gt http://www.oca.state. pa us/cinfo/gstats0705.pdf,

1 OCA Commests, pp. 3-4; OCA Testimony, Tr. 61-62.

35

CX0009-038|




The OCA also states that when the Competition Act was passed, however, this
advantage was lost because the gross receipts tax was ¢liminated on all natural gas
se:rvice._"‘2 There has been virtnally no retail competitive activity for residential customers
in most of the remaining natural gas ser\}jce territories. Bven anibng the th;éc ﬁvestam
Pennsylvania gas utilities, the mmnber of customers served by alternative suppliers has
decreased by about 20% since the beginning of 2001, |

- :

This data is shown in the following graph.

i Number of Residentials Shopping over Tima
{Sourcs: PA DCA's Bhopplng Statisties)

250000 S ——-

240000

210008

190000 4— -

-

170000

The data responses show that, with respect to residential#olmnes, one NGDC had
a decrease in residential volume. One had the same volumes. Two NGDCs had zero

| M-
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* residential volumes flowing through compeﬁﬁon. Five other NGDCs did not respond to -
- the data request. ' :

Customer participation in the market i of course dependent on the v&ﬂ]ingne.ss of
suppliers to extend service oﬁm, to costomers. NGSs may find residential customers
unattractive o serve because of acquisition costs, load fﬁctors, credit risk, and other
_ reasons™ unrelated to requirements for market partii:ipation‘. '

4; Passible Effect of External Forces on Pennsylvania’s Retail Market

Regardless of how “effective competition” i defined, or the eoonom:c mudel '
bemg used, itis a difficult task to analyze the change in the levels of competmon OVET

time. There are macro-economic changes in the wholesale market that trickle down:and

affect the retail market. An example of these changes would be the increaséd wholessle
price and volatility in the wholesale natural gas markets caused by an increase in totel

US-wide demand, without an attendant increase in supply.** In fact, this supply/demand
mealance has become great enough in today s wholesale market to induce interest in the

'construchon of ]Jqueﬁed natural gas facilities that would prov:tde for the lmportatlon of
nataral gas from around ﬂle world.#

Moreover, weather can affect the wholesale, and consequently, the retail market

price. Weather chﬁnges over time. Change occurs from day-to-day, week-to-week, and

“ OCA Comments, pp. 5-6.

“ During the 1999-2000 price spike, thc Commission observed a mimber of faflures and exits by long-
time gas marketers. Such occurences are generally symptomatic of a rising wholesale matket. where
extensions of credit are not as freely available in sufficient amount o cover price escalstions.

" 4 A onod overview of Liquified Naturel Gas and related issues is given in Chemical & Engineering
News, April 25, 2005, Vohime 83, Number 17, pp. 19-22. This article may be found at

www.pubs.acs.org/cen/coverstory/83/831 TLNG. htm] See also vnnous FERC filings forDa:mman Cove

Poimt LNG, LP, FERCDockctNo RP05-213-DOD
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year—tb-year. Cold wintefs canse much larger price movements, than warmer winters.
Slmﬂaﬂy, the increasing reliance on natural gas for e]ectnc generauon has affected the

wholesale marketp]ace

: Other events may haﬁe affected the deve]opmen.t of cdmpétiﬁon at the retail IGVeL
mcludmg, most mgmﬁcanﬂy, the impact of Enron’s bankruptcy on the wholesale and
retail marketplac&s # For example, Enron’s bankruptcy may have affected the financial
commumity’s view of marketing and trdding companies in general which in turn resulted
in a contraction of credit for these entities and a loss of market liquidity. Consequently,

" the number of traders and-the volume of ﬁgang;al and physical natural gas transactions

may have been reduced. "Also, commodity price and market volatility may have

increased due to the increasing participation of non-gas related entifies in the NYMEX*®

nahn'algasmarket.

By itselﬂ orin combination with other macro-issnes, these wholesale market
' concéms could have sffected the level of competition in Permsylvania’s retail natural gas
supply market from 1999 to 2004. Without further study, if is difficult to draw any a
definitive conclusions regarding which, if any, of these factors had a material impact on
the development, or disintsgration; of this competitive retail market, '

4 Testimony .Re:gm'dmg Diversification of . Pﬁ‘;ve:- Generation Resources by Sommy Popowslgy, Consumer
Advocate of Pennsylvania, before the U.S. Senate Energy and Naunal Resources Commitice, March &,

2005, found at;
http: //www.nasuca or,ﬂ_/Sumw%ZOPcmowslcv%Z0%ZDSﬁnate%ZOEnerEV%ZOTesnmonv%ZDB-8-05 ndf

7 See, e.g., University of Permsylvanie, Research, Business Section: 4fer Enran, Who Else Gaes Down,

and When?, dated Decemiber 5, 2001, found September 8, 2005 at
hitp:/faryw unmedu!reseamhatnmm!amcle php?170&chus.

4 NYMEX — New York Merchantile Exchange NYMEX is the world’s largest physical coramodity
futires exchange and the preeminent treding forum for energy and precious metals. Transactions executed
on the NYMEX avoid the risk of counterparty default because NYMEX clearinghouse acts as the
counterparty to every irade. The NYMEX pmneered the development of energy futires and options
contracts 26 years ago.as a means ufbrmgmg Price transparency ¢ and risk management to this vita]

rnarket..
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Howevér it is importaat to note that the ﬁreceding discussion is meant to provide

. a perspective on the other forces * that may have affected, and may continue to affect
Pennsylvania’s retail natural gas market. These forces are not withir the authority, or the
direct control of the Commission or the market participants, and as such, for purposes of
this mvestlgatlon, have not been incorporated into our analysis regarding the level of .
competition in the statewide retail natural gas market.

B. Barriers to Supplier Entry and Participation

' In their comments, reply comments and testimony, the majority of commenters
(other than NGDCs) accepted asa given that there is not “effective cuinpeﬁtion” n
Pennsylvania’s natural gas industry and ideptified barriers o supplier participation-in the
market In so doing, the commenters also offered suggestions that could be implemented
to increase competmon Only EAP and the NGDCs indicated that “eﬁ'ectlve 7 |
competition” as envisioned in Chapter 22 existed in the retall natyral gas market and that
1no changes neceded to be made to the ]cgls]atmn.

1. Secﬁrity Reqnirements. '

A number of commenters identified high secunty Tequirements for licensing asa |
barrier to market cntry for suppliers. Section 2208(c)(relating to financial fitness) of the
Public Utility Code™ Tequires ‘that in order to obtain or maintain an NGS license, a
supplier must furnish a bond or other security in a form or amonnt as determined by the
NGDC. Section 62,111 of the Commission’s regulatioris carries out this statutory

requirement, and dictates that:

49" Commenters have also discussed the possible negative effect of these and other outside influences on
competition in the gas supply market. See IOGA Comments, p. 3; OCA Comments, p- 5-6; UGI .

" Comnments, p. 3
*® 66 Pa. cs §2208(c).
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~ The amount of the security should be reasoniably related tothe .
financial exposure imposed on the NGDC or supplier of last resort resulting
" from the default or bankruptey of the licensee. At a minimum, the amount
of security should materially reflect the difference between the cost of gas -
incurred and the supplier’s charges, if any, incurred 'by the NGDC or
supplier of last resort during one billing cycle;
52 Pa. Code §62.111(c)(1).
The regulation a]so allows a variety of security mstrumcnts to be usedto sa‘hsfy the
" requirement including bonds, firevocable lette.rs of credit and for companies with ammual
' operatmg revenues less than $1 million, real or personal property that meet certam

criteria. 52 Pa. Code §62.111(c)(2)(3).

In reviewing the rccord in this Invcshgahon, the Comnnﬂslon found that security
issues were of high importance to both NGDCs and NGSs. Accordmgly, we will discuss

many of the NGS and NGDC comments herein. -

Numerous commenters claimed that the high security mounts and the limited

' formas of security acocepted by NGDCs (bonds and irrevocable letters of cradlt) acted as a
‘barrier to market entry by suppliers.” Interstate Gas Supply comments that sectrity
requifements not based on definitive credit worthiness can have an anti-competitive

effect, and states that if & marketer can provide financial statements that demonstrate an '

acceptable financial picture or an S&P, Moody, or Dun & Bradstreet rating at an
acceptable level, the security requirement should be reduced.”

NEMA contends that financial security requirerpents. should be designed to
provide the NGDC with reasonable compensation in the event of supplier defilt.™

3" Shipley Conmments, pp. 5-7; Uﬁﬁtech Commerts, pp. 1-2.
= IntmstaﬁeGasSupply Comments, p, 5.
e NEMACommmts pl.
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Requirements should reflect reasonablé costs of securing supplies during reasonable |
weather conditions.™ Compaﬁjw with certain S&P or Moody ratings should already
meet reasonable standards. % Direct Energy states that supplxers with high creth maiings
should be pemtted to provide rednced secunty :

In then' Joint Reply Comments, Supphers note that m kesping with the current
statutory scheme, either the NGS or the NGDC should be able to propose an adjustment
to the actual exposure based on the level of risk of the supplier actually defaulting.™ In
other words, the Commission’s regulations should have a two-tiered structure: the first
tier should be based on actusl e}q:oém‘e 58 In the second tier, actual exposure cani::e ‘
adJusted based upon the mdmduahzed isk or lack of msk factors depdmg on the

&5 Ifthe NGS can show it is a Jow risk, it can have a lower requirement; if the-
NGDC can show the NGS is a higher risk, the NGS wonld need more secuxity. U'nder
this systém, the Commission would be the final arbiter of any dispute and should monitor .
secuﬁty requirements to ensure faifness and uniformity.® Such a system assumes that
any NGS meeting the same requirements will be required to post the same amowunt of
security per customer.”! Interstate Gas Supply agrees that'c‘rgdit criteria [security] should

.
A |
% Dn'ectEnergy Cormments, pp. 6-7.

s Suppliers’ Joint Reply Comments — Shipley, Shell Energy, Dominion Retail, Direct Energy Services,
Interstate Gas Supply (Suppliers’ Joint Reply Comments), p. 9. '

¥ Suppliers” Joint Reply Cormncnts,p. 9.
) '

»“‘-' Suppliers’ Joint Reply Comments, p. 9. °
I, o
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“be stmdardlzed actoss the board and be based upon the fmancial strength of the
mdividual supp]:er :

.Shiple‘y' comments that security Tequirements should be “bi-lateral” and based on -
the level of NGS revenue that the NGDC is holding.*® Allowihg merketers 1o pledge
their accounts receivable balances to the NGDC would he]p in reducing the secunty

requirernent under the NGDC’s tariffs &

. Interstate Gas Supply states that other types of collateral should be panmtted as
_:secm‘lty 65 In fnelr Joint Reply Comments, the Suppliers advocate that an NGDC should -
not be permitted to Tequire only 2 single form of security or a non-industry standard '

‘ fonn. At a m]mmum, NGDCs should be required to accept industry standard bonds,
.letters of credit, cash collateral or corporate guarantees (from entmes with investment

grade debt ratings). ¢ &

| The NGSs also voiced their opinions that there should be greater optionsin -
prowdmg secm:rty ‘Marketers should be allowed to issue bonds, letters of credit on a
mety of other sources.® Others should be able to mest the finsncial standsrd with, for

% Tnterstate Gas Supply Testimony, Tr. 39.

© Shipley Comments, p. 7. S | L
# Mack Service Group Comments, p, 3. '

65 'mte Gas Supply Connne.ﬁﬁ, p.5. -

s _Supﬁﬁcrs’ Joint Reply Comments, p. 9.

o 14

“ sﬁipiey Testimony, Tr 50.

2

CX0008-045]




example, cash, letters of c;redit, -lﬂarental guarantees or a reasonable bonding
requirement.® : :

Security requirements should be u-an'sparent.. They should be nun-discfimh;afbry
and based on realistic calculations of true exposure that utilities face.”

Because the amount and form of security is determined by the NGDC against
- whom the NGS competes, security re@irements not based on definitive credit worthiness
can have anti-competitive effects.” Also, security requirements that varied among
'NGDCs discouraged suppliers from broader participation in the market™

EAP contimues its support of individual NGDC security requirements. ™
Dominion Peoples claims that its financial security requirements have not drawn any
complaints and are not negatively affecting competition™. Security rcqunemts are

deéign_ed 1o protect customers and to ensure that the NGS is financially sound to secure .

supply for the Joad it has commited to gerve.”” They also safeguard the NGDC: (and
ultimately the NGDC’s customers) from having to bear the cost of an insolvent NGS’s "

abandoning its obligations.”

% NEMA Comments, p. 7; Direct Energy Comments, p, 7. A. “parental gusrantee” is a promise by a
parent company to pey some debt, or to perform some legal duty in case of failure of another who is liable
for the debt or performance of the duty. Blacks Law Dictionary, (West 8% ed. 1999) p. 724 (def. of

‘guaranty’).

™ Shipley Testimony, Tr. 50.

" Interstate Gas Conmments, p. 5.

% Quppliers® Joint Reply Comments, pp. 2-3.
' B EAP Conumerts, pp. 12-13.

7 Dominion Peoples Coomments, p 13

B, '

™ Dominion Peoples Comments, p. 13.
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Summation |

An NGDC has the authority to establish the emount and the form of
security an NGS must provide not only to operate on the NGDC’s systeri, but also to
maintain its license as & natural gas supplier in this Commonwealth. See¢ 66 Pa, C.S. §
2908(c). To fhe extent that NGDCs require security in a form, or in an amountso
ej;cegsive that it makes it burdensome for a supplier to maintain its license or participate

" in the NGDC’s marketplace, existing security requirements may be anti-competitive and

according to suppliers acts as a market barrier to entry.”’ Also, the varying and multiple
security requirements among NGD Cs increase the cost of doing business for a supplier

who wishes to operate in more than one NGDC service terjtories and thus, represents a

significant barrier to supplier entry into, and participation in the retail natnral gas market

‘on a statewide basis.
2. Capécity Assignment,

Section 2204 (d)(1) of the Competition Act allows the NGDC the option to |
release, assign or otherwise transfer capacity or Pennsylvania supply in whole or in part

on & nondiscriminatory basis to loensed NGSs or industrial customers on its system. 66

Pa.'C.S, §2204 (d)(1). Section 2204(d)(4) requires a licensed NGS to accept such - -
release, assignment or transfer of capacity. 66 Pa. C.8. §2204(d)(4).

According to OCA, thie capacity assignment provisions of the Competition Act
’ g :

“addressed two important concerns:

' Tn Petition of Shipley Energy Co. for a Modification of Security Requirement, Order entered July 9,
2004 at Docket No. P-0032045, p. 16, the Cornmission determined that Shipley had not met its burden of
proving that UGPs security amount constituted & barrier to competition. It is noted, however, that the
Commission did reduce the amount of security that UG could request from the supplier, calculating the
security amount usifg & 30-day billing cycle and the average gas cost for the two coldest months of two
consecutive years. Order at pp. 13-14. The Commission’s order wes affirmed on appez] by, ,
Commonwealth Court. See UGT Utilities, Jnc. v. Pa. PUC, 878 A.2d 186 (Pa. Cmwlth. 2005). UGI filed

a petition for review with the state Supreme Court on August 8, 2005 at Docket No.655 MAL 2005,
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(1) to ensure suppliers had adequate and reliable resources to deliver gas ip thc

NGDC to serve customers and
(2) to ensure that NGDCs did not incur and remaining sales customers did not

" have to pay for “stranded” interstate pipeline costs associated with customers
who migrated to service by an alternate supplier. The capacity assignment
‘ensured both relisbility and fatrness to customer choics parhmpa:nts and : .
consumers who remained with the utility. = . - :
OCA Commcn’ts p. 10. _

Many comnenters have identified the assigmment to suppliérs of piperne. capabity
as a barrier to market entry. EAP indicates thatﬂle capac:ty assignment provisions are
' pecessary to maintain reliability.”™ UGI states that it has not assigned gas supply assets to
NGSs to date. However, UGI states that the rules allowing NGDCs to assign pipeline
_.t'an.sportai:ion a:;d storage cap'acity to NGS are necessary to avm"d creating stranded costs

and to provide for reliable service.”

. ~ Texas Bastern, the only plpc]me company to participate in this Investgauon, states |
that the most significant development at FERC is Order 637 issued on Feb. 9, 2000.
Order 637 provided for increased pipeline services in the secondary market, market
" segmentation and capacity release, all of Whlch have mcreased the value of primary -

transpormtlon.
Texas Eastemn comments that continued reliaple natiral gas service is dependent

-on éonﬁnuing contractual dedication of capacity, especially capacity at specific points
that are operationally important (points of input, tjuanﬁﬁes of gas, and pressure) to

o EAP Comments, p. 6.
. ® UGI Conments, p. 9.

™ Texas Eastern Comments, p. 4.
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NGDC systems. Without access to the reqﬁisite firm upstream interstete pipeline

capacity, there can be no assurance of continued relisble service.®!

Also Texas Bastern comments that cépacity should be adequate to cover peak days
and ayerage day deliveries, tb preserve histqrical reliability and supply diversity, aﬁd to
meet on a ﬁrm basis, new market demands. ® Providers of service to firm load 5hou]d be
required to hold firm capacity with firm receipt pomts and firm delivery points sufficient
to meet their peak day quulrcmm:rts & ' : -

- Texas Eastern commcnts ﬂ]ﬂt the suppher Df last rcsort (“SOLR”) should be given

_ aclear signal that the costs of acquiring pipeline capacity and other assets on a firm basis

sufficient to meet Its obligations will be fully recoverable. Texas Eastern supports
building addiﬁonal'pipeline capacity.* The SOLR must have contractually held non-.
reca]lable firm capecity at primary delivery points and primary receipt points as well as
sufficient supply to meet customer necds 8 SOLR must be able to meet obligations, and
. demonstrate & pre-existing capabihty to cover potential failms of the market.® There B
nmust be sufficient economic incentives for SOLRs to perform the standby supplier
ﬁmcttcm for the entire penod required to serve the maﬂ:er.“’ |

® Texas Pastern Conmments, pp. 7-8:

8 .

P

# Texas Eastern Comments, p. 5.

- 8 Tmésastmncmments,p. 1L
g

o g
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' OSBA states that as long as an NGDC will function as SOLR for pnunty
_ customers, it will need to have sufficient capacity to serve both sales and hansportahon

. customers. B8

Suppliers, however, oppose mandatory capacity a’ssignm;ant, They assert -

- mandatory aséignmeut of pipeline capacity by certain NGDCs is often excessive and/_of
unusable or too costly to serve retail cistomers. NGSs believe they should bave the sole
"option of deciding whether or not to take assignment of upstream capacity.”®

_ An NGDC has no incentive to reduce or reform conteacts and 'l,he.marké:teré are

forced to pass the costs of the capacity to customers. According to New Energy,
“mandatory assignment may be the primary reason that nafural gas choice has not
accurred in small commercial and residential markets.”™ -

' OSBA points ouf, however, that Sechon 2204(&) 66 Pa, C.S. §2204(e), allows
NGSs to provide their own capacity, but the NGDC:s have entered into new conttacts to.
serve all pnonty customem and NGSs have agreed to continne to take capacity

asmgnments

In regard to mandatory capacity assignment, OCA states that most Pennsylvama '
chome Programs reqmre a mandatory PrO rata assignment of interstate pipeline capacity
by NGDCs to NGSs as customers migrate to choice. OCA. states that mandatory pro rata
assignioent of capacity may prevent third party supphcrs from mmmmng h‘ansportatlon
~ costs and thus being able to compete eﬂ‘echvely with NGDCs. When capacity is

® OSBA Comments, pp. 6-7.
et DormmonRetaﬂ Commenta,p 10,
_” New Energy Comments, p. 8 |

J OSBA. Comments, p. 7.
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assig’néd to an NGS on a pro rata basis, the cost of capacity assigned to the NGS is the
same as the cost to the NGDC and thus, the NGS's costs for assigned capacity is fixed.
Without this assignmsnt, the NGS might be able to acquire cheaper capacity on its own.*
OCA. states that the mandatory capacity assignments under Section i204(d) that require
suppliers serving priority customers t6 take mandatory capacify assignment for three -
yerrs should be keptin place. OCA. also statss that there should be a pro-rata share of

capacity costs.”

OCA contimues that the natursl gas supply service provided by NGDCs agamst

* which third parties must compete consists of two cost components: gas supply
commodity charges and demand (or capacity charges). Demand charges reflect the costs
associated with reserving interstate pipeline capacity and storage capacity nsed to move
that gas to the NGDC city gaﬁe; One way for the NGS to cempete is to utilize its
jnterState pipeline capacity in a more efficient manner than the NGDC and achieve &
]‘owerlper 1mit cost for delivered gas supplies.”

OCA slso states that NGSs may also compete by offering natural gas service

" under different terms and conditions than the NGDC—snch as a fixed rate for 2 longer
period of time. An NGS might alsp compete by comibining different services, like natural
gas and electricity. However, cu&ent fixed price services are priced substantially above
the current Price To Compare (“PTC”)” so they are unatiractive to consumers. Also,

® OCA Comments, pp. 15-16. -
oA
* Id.

% Commenters have used different terms for the NGDCs® commodity price of natural gss, To eliminate
confumon, the term “Price to Compare or “PTC" is used in this report. -
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- there is no evidence that bundled services are being offered in Pennsylvania on terms )

attractive enough to induce customers to switch.*®

NGDCs take i 1ssuc with the fTailure of NGSs to use Commission proceedmgs to

address the capacity assignment issne as provided for in the Competition Act. T.W.
_ Phillips points out that no NGS has taken advantage of the opportmity to petition the
Commission piirsuant to Section 2204(d)(5)(ii) to prevent capacity assignments and
_A authonze use by supphar of alternate capacity when it has been shown to be comparable,
 particularly in terms of reliability. Alsp, no NGS has intervened in any Section 2204(e)
proceedmg, wherein an NGDC must obtain Commission approval in advance ofits
' acqmmg any new or renewed firm transportation or storage service capamty that is used
to maintain service to then- customers. T.W. Phillips states that it hag made several of
these filings since 2000 and no supplier has intervened.” EAP claims that the NGS.
criticisms and refusal to teke advantage of existing statutory avenues for vpr‘ovid:ing
alternate capaclty, Test on their desire to replace firm interstate services with mfenor -

substlmtes

Summation

The position of the NGDCs is that firm capacity is essential to ensure reliability of
- service for customers. However, NGS have identified mandatory capacity assigomentas

- o substantial bamier to supplier participation in the Tetail natumi gas supply services
market here in Pennsylvama, While it may be a:gned that the suppliers have cast some
doubt on their willingness to risk theu' own capn‘a] to ensure delivery capability to their ‘

own markets by not intervening in Cozmmssmn proceedings to cha]lenge the repewal of .

% (CA Comments, p. 17.
9;' T.W. Phillips Comnents, p. 6.
* EAP Comments, p. 6.
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capacify contracts, mandatory capacity assignment remains, from the suppliexs’
‘perspestive, a barrier to market participation that should be addressed. Notwithstanding
the identification of capacity assignment as a market barrier, the issue must be carefully
considered, espéc;'al]y in regard to SOLR service where it is of vital importange that

" service be continuous and reliable.
3. Nomination and Delivery Requirements

_Some NGDt_Js have nomination and delivery rec;[uirernel:u:sg9 that align with the
interstate pipeljﬂes; ‘others do not, The varying rules regarding nouﬁnation_;md delivery
. create  barrier for a supplier that wants to serve over 2 number of territories.*
Wholesale suppliers are reluctant to deliver in certain NGDC territories.

Shipley comments that tariffs in the westem part of the state are more conducive

1o competition. A uniform set of rules that track the nomination requirements of

- interstate pipelines should be established. Also penalties for imbalance sbould be cost-
based.’®” " |

~ Although Tnterstate Gas Supply gtrongly supports base load nominations, an error
" in daily nomination during a non—cﬁﬁcal period shou]ti not result in excessive
penalties.® Since the utilities retain the right to charge actual expenses incurred by the
.uﬁ]ity for over or under delivery by a marketer, the pena'.'lty is nmmecessary.'®

H

% Nomination is defined as “the estimated yolume that a customer informs the utility or marketer they

will use or deliver for a specific gas day.” Deliveries requirements are the “fransportation volumes that

are confirmed by the pipeline company for delivery 1o the customer &t the delivery point and consumed
the customer.” See MidAmerican Energy, ndustry Terms and Definitions for Customer Choice, found

by

‘May 12; 2005 at htipé://www.midamericanchojce.com/html/indnstryterms2.asp.
0 ghipley Compuents, pp.8-9. .

10 Id--

12 Tnterstate Gas Comments, pp. 6-7.
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In their Joint Reply Comments, the Suppliers state that the Commission should
also Jook at nomination and delivery rules across the NGDCs with the géal of creating
uniformity and falmess Because market based penalties can insure dehvcry, fair and
flexible nommatlon Tules will not necessarily allow supphers to harm NGDCS.IM _

Although_n_ot strictly related to delivery requimmﬂn_ts, Dommmn Retall mc_hc'ates
that the purchase of imbalance pas, monthly/daily cash onts and storage pas in placé

- shonld simply be pnced at the then-current market, rather than under complicated and
~zmzampredictable-pricing schemes -preseirtly nsed- by NGDCs 105, Poo]mg reqmreme.nts are

- cimbersome and act as & barrier to compehtlon
' i

Summation

) Supphers have identified the varying nommahon and dehvery reqummlents
established by NGDCs as a barrier to entry, and participation in multiple NGDC markets.
The Commission recognizes that nomination rules and delivery qumrements are essentml
to ensure system rehabi]:ty and that the NGDC system operational reqmrcmcnts may
vary becanse of physlcal diff'erence among the systems. However, mﬂuible or
upreasonable nomination and defivery requirements may be antl-compeht:ve andes -
such, represent a barrier to supplier entry and broader supplier participation in the rctaﬂ
natural gas market. In considering this i issue, the purpose of these reqmrements must be

" welghed against fheir impedance of broader supplier partlclpahon in the statew:lde

market.

W gy R _ - :
190 Guppliers’ Joint Reply Corments, p. 7. '

. ** Dominion Refzil Comments, pp. 3.4,

106 Amerada Hess Comments, p. 10.
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4 ‘Penalties for non-delwery

Pema]tles for non-delivery of gas are required to preserve rehabﬂlty on the system,
and to avoid cost shifting to sales customers 197 I its reply comments, Columbia defends
its $75 per MCF for non-delivery. Columbia submits that the charge serves asa

reasonable and jfmportant disincentive for non-deliveries or under-deliveries to resxdenual .

m:stomers and it is necessary because of the drastic conscquences of non-delivery or
under-delivery. During recent years, gas prices have neared ihis level in otber markets,

temphng NGSs to re-route snpply to those markets.®

Snppli.ers have mentioned penalties a's a barrier to market entry and participation
and suggested solutions to make penalties fairer: ‘ -

s Penalties in supplier tariffs should be cost based.'”
e Uniform penalties should be established across all NGDCs.
A band of tolerances over/under should be conmdered before a penalty

takes effect."!
. S:gmﬁcant penaltlcs should attach only dunng penods of critical gas

supply."* _
Altematlvely, OSBA suggests a two-tier penalty structure for non-delivery cou]d
be adopted, with the higher penalty applicable only in the case of gammg."3 EAP

110

1% (3GI Comments, p. 14, -
1% Cohumbia Commenits, p. 3.
¥ ghinley Comments, p. 8; New Energy Corments, pp. 8-9.
0 (8BA Comments, 75. 56. -
" 11 Dyopginion Retail Comrments, p; 8.
m Amerada Hess Cormenits, p. §. -

™ OSBA Comments, pp. 5-6.
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opposes the proposed two-tiered no fanlt penalty system as unworkable because one
would have to adfudicate intent or fanlt. ™. :

Summation
Excessive penalties have been identified as 2 barrier to market participation by

some suppliers. The rationale for assessing penalties for non-delivery and undcr—dehve:y

- i8 to deter gaming or arbltrage type behavior among suppliers. However penalt:es that

are in excess of reasonable costs expended by the NGDC may be anti-competitive and
““according to suppliers, present a barrier fo supplier iiéfﬁcipﬁﬁﬁiﬁﬂ ‘an ﬁGﬁ(f’E terxitory.

Varymg y penalties among NGDC systems also discourage a supplier ﬁ'om operating in

more than one NGDC service territory and thus, the lack of a uniform penalty system acts

as a barrier to supphem_who wish to participate in the retail market on a statewide
115 '

basis.
5. Price to Compare (“PTC™) and Section 1307 Adjilstmenf

Suppliers have identified two possible barriers to market en@ and pafﬁéipatioﬁ in-
regard 1o the pricing of natural gas by the NGDC. The first barrier involv. the types of
costs that have been omitted from an NGDC’s PTC. The second barrier involves the
quarterly ad_]ush:nent of thc'PTC under the Section 1307(f) adjustmant mechanism. These

“issues are dxscussed separately below

© 14 EAP Comments, p. 13.

1 In Shipley, infra., the Commission also directed that penalty charges should not be included in .
calculations of security amounts. Order atp. 11. See 52 Pa, Code §62.111 (relating to bonds or oth:r

seﬂm'lty)

53

CX0009-056]




a. Fully Loaded PTC

The mmal PTC was developed for each NGDC in the context of its rcstructlmng
proceedmgs 18 Under Section 2203(3), 66 Pa.C.S. §2203(3), each NGDC was directed

1o address unbundlmg of commodrty, capacity, balancmg and aggregator Services.

- Suppliers identify the existing PTC a5 a barrier to market entry and sﬁppli‘er-
participation. At present, an NGS must compete witha price that reflects fully loaded
gas costs apainst an NGDC'’s price that by rule rcﬂects only anNGDC’s pure gas "costs;

‘non-gas cosfshavcbeen excluded.M? S

.Suppliers afgue that the PTC should include all costs related to gas supply
fimction."”® A fully loaded PTC rate would reflect uncollectible expenses, and the
sdministrative cost of acqmnug and administering PI‘C gas supplies.’” The PTC must
capture a1l the costs incirred in selling natural pas: the supply costs, the accounting coss,”

. the regulatory costs, all of the overhead costs associated with selling the product, i.e., all

115 Application of Cohmubia Gas of Permsylvania for Approval of a Restructuring Plan, Docket No. R~
00994781; Application of Peoples Natural Gas Company for Approval of a Restructuring Plan, Docket
No. R-00994782; Application of PG Energy, Ing. for Approval of a Restructuring Plan, Docket No. R-
00994783; Application of Equitable Gas Company for Approval of a Restrugturing Plan, Docket No. R-
00994784; Application of National Fuel Distribution Corporation for Approval of 2 Restruchiving Plan,
Docket No. R-00994785; Application of National Fuel Distribution Corporation for Approval of 2
Restructuring Plan, Docket No. R-00994785; Application of UGI Utilities Inc. for Approval of a
Regtucturing Plan for its Natural Gas Division, Docket No, R-00994786; Application of PECO Energy -
for Approval of a Restructuring Plan for its Natural Gas Division, Docket No. R-00994787; Application
of Perm Fue] Ges, Inc, for Approval of a Restructuring Plan, Docket No. R-00994788; Application of
Camegie Natural Gas Company for Approval of a Restructuring Plan, Docket No. R-00994789. On
December 1, 1999, after its acquisition of Perin Fuel Gas and PFG Gas, PPL Gas filed an application for a

resu'uchnmg plan &t Docket No. R-00994788,
n7 Sheﬂ Energy Comments, p. 4.

Y8 Dominion Retail Cc;nﬁnenm, Pp-2, 10-11.
S 1361 Commexts, p. 16.
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customer care costs, including bad debt and customer care migration expenses.’?® These
costs, which are currently bundled in the distribution rate, should be split cut and shouid
be recovered in the Section 1307(f) adjustment mechapism, In other words, proper
unbundlmg should be performed to reflect these costs in the PTC 2 '

Inte galfd to charges that belong more appropﬂaiely in the; PTC rather than the
distribution rate, more costs shoyld be included in the PTC than.in the base rate. OCA’s
' concern js that the non-gas costs will wind up in both the PTC and the distribution ra:ees,
_and OCA. wants to prevent customers from paymg for those game charges twice.'2

. One NGDC Domlmon Peoplcs does not oppose the idea of a fu]ly loaded PTC,
but argnes that these costs which are currently included in distribution rates must be done
in the context of an NGDC base rate case..'? UGL, however, claims that a rulemaking
could flesh out the details of a fully loaded PTC pursuant to 66 Pa, C.S. §2203(3)."*

-

b. Section 1307(f) Adjustment Mechanism

Suppliers have identified the quarterly adjustment of an NGDC"s PTC using the “
Section 1307() Process as a market barrier for both suppliers and customers.

Under Section 130’7(f)( 1)(i), an NGDC may file a tariff with the Commission that
‘provides for regular adjustment, but not more ﬁequent]y than menthly, to its rates-for L

120 ghetl Energy Testimony, Tr. 44; Dzrect Enargy Comments, p. 5. -
121 ghe]l Energy Testimony, Tr. 45.
2 OCA Testimany, Tr. 78-79. "

1B yominion Peoples’ Reply Com::uzms PP. 5- 6

‘ 124 {1G1 Comments, p. 16.
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natural gas seles. In Section 1307, “gas costs™ are defined as the “direct costs” paid by an
NGDC for the purchase and delivery of natural gas to its system in order to supply

. customers and may include costs paid under agreements to purchase natural gas, costs

paid for transporting natural gas to its system costs paid to storage service from others, : .

-all charges, fees, taxes and rates paid in commection with such purchase pipeline

gathering, storage and transportation and costs paid for employing futures, options and
other risk management tools. 66 Pa. C.S. §1307(h) (relating to definition). '

* As to being anticompetitive; the suppliers explain that the Section 1307 adjustment

- ﬁlechanism has a déirimeﬁtal effect on marketing.”® The mechanism creates a lag so that

cnstomers are never reaily aware of the true cost of gas that they use. For example, an
NGS gave an sxample where one NGDC made an interim adjustment to its gas cost rate,

lowermg it by $2.00 per MCF. The timing comclc'led with Shipley’s offer of a fixed rate

for.one-year. Customers chose to receive service from the NGDC because the rate
looked tike the better deal, but ended up paying more when the NGDC increased its gas
cost s:g_mﬁcanﬂy during the heatmg season. Shipley’s one-year contract price was $7.25
while the NGDC charged §7.46 and then $8.33 during the heating season.'®

At present, customers on]jr' see an artificial price that does not change often.

. Consequenﬂy, the price of the foracastmg erxor, Le., the 4% interest rate that customm-s
‘pay to NGDCs on under collections, is hidden from customers who pay it The
quarterly adjustment perpetuates the myth that the NGDC is supplying a fixed price

service. The use of the adjustment mechanism creates a price that is-a projection of
future gas prices, is reconcilable on a dollar for dollar basis, and mbst_cartainly isnota -

135 Shipley Comments, p. 9.
126 Shipley Comments, pp. 2-3.

27 Suppliers’ Joint Reply Comments, pp. 2-3.
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fixed price, but rather a variable price,’® The price never represents in a current period
the actual price 2 customer pays for a given volurne of gas.'” '

Thus, NGSs believe the PTC, as adjusted quarterly through the Section 1307()
process frils to send the proper price signals to customers. To encotrage compétiﬁon in
Pcnnsylvama, customers should be able to see and respond to price signals. Utility |
pncmg must be able to fluctuate with current market conditions and dosoon 3 timely

" pasis.?

Moreover, suppliers state that they are disadvantaged in their marketing efforts
because the PTC is presented to the market as an annnal gas cost, which‘imglﬁs thatitis
fixed for one year, but in-'fealiiy, it is a variable rate.'*!, This means the average PTC is at
- least $1/MCF too Tow and the NGSs are competing against an artificially low price:
‘ NGDCS should explain that their PTC i is pot fixed and if gas costs are adjusted upward
npon reconmhaﬁon, the consumer will pay more later.'* '

NGSs also assert that by nndcreéﬁmaﬁng their gas costs NGDCs can create below
market PTCs. In fact, suppliers argne that there is an incentive to imder-collect PTCs
because NGDCs are allowed to collect interest from customers on under recoverjes.’?

-3 5,

A

™ NEMA Comments, pp. 34.

ml ]ju_miniunRstail Comments, p.- 2.
12 Doyminion Retail Comnants, P.3. :

'3 ghipley Comments, p. 9.
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“to the quarterly adjustments would provids a benefit to consnmers.’*

Moré'impdrtanﬂy, they argue that economic prudence demands that the NGDCs e, if at
all, by undercsﬁmating those gas costs o avoid the 6% over collection penalty.”

OCA and the NGDCs oppose changing the PTC rate to a monthly adjustable rate,

 OCA states that the intent of the Competition Act was to provide benefits to consumers

by mtroducmg retail choice to Pennsylvania, not to harm them byi mcreasmg natural gas
cost rates and volatility or diminishing service and rehabﬂlty 133

_EAP argues that the current statutory system of annual purchased gas cost rates

*__with quarterly adjustments reflects a reasonable belance ameng the possible approaches.

In theory, there are a range of possible ways to establish an initial PTC rate, and its
adjustments. However, no evidence was presented during the Investigation that a change

'T.W. Phillips points out that NGDCs are subject tt; anniual gas cost purchase
proceedings end are required to use leaét cost procurement strategies to procure supply so
that annual purchased gas cost proceedings assure competitive gas costs for purchases of
merchan:t service. Also T. W. Phillips states 'that 1o Iegulatury protectlons are available to
gas supply customers from NGSs. 7.

' Suppliers have offered numerous suggestmns to address their concerns rcgardmg
the Section 13 07(1) process. Chief among these is the monthly aﬂ_]ustment of an NGDC’s
PTC 50 as to more c]osely reflect the mnarket price of natural gas supply 138 In its

¥4 Shell Energy Comments, pp. 3-4; Suppliers® Joint Reply Comments, p. 4,
5 OCA Comments, p.6. ' '

136 EAP Reply Comments, p. 7.

w T, Phﬂﬁgz; Reply Comments, p. 5.

. % Shipley Comments, p. 6; Shell Energy Cormments, pp. 3~4; NEMA. Comments, PP- 3-4; Domnnrm
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comments, NEMA acknowledges that the law requires a fixed rate option if adjustments
are made on a less than quarterly basis. 66 Pa. C.S. §1307(f) (1)(i1). NEMA opposes this
becmse the addition of & fixed rate price will confuse consumers.™ On the ofher hand,
UGI suggests that NGDCs could voluntarily offer a non—reconcﬁable ﬁxeél ra.Ie‘npﬁon as
it would m;ma closely resemble NS monthly offerings.’* OCA. opposes the idea:pf : ,_
monthly adjustments of PTC to market, ™!

Other suggestions from suppliers include the following:
> The NGDCs 'would post a rolling twelve-month average market pnce w1th the:
;monﬂ:tly PTC.M . .

e NGDC system sales of supply gas could be made nen—reconcﬂable.l'B

e NGDCs could move to a monthly price system that would requn'e only
minimum reconciliation.’**

» The Commission conld create mcentwes for the NGDCs to minimize pnce lags

by limiting under/over collection adjustments to no more than .25 /MCF

e PTC should be mparket-based and tied to a pubhshed and credible index such as.
the NYMEX that c]oses at least one month in advance of the CIJ]IBII'IZ ::nm:n‘.'l',a.l‘“s .

Retail Cormments, p. 9 Suppliers’ JomtRBpIy Comments, pp. 5-6.
s NEMAComments 7p. 3-4.
1 [JGI Comments, p- 4.
£ OCA Comments, 7p. 6,23.
2 Shipley Commentz, p. 5.
- ' Dominion Retail Comments, p;: 2-3.
I DonﬁniunRﬂtBﬂ(i‘omnmm,p; 6.

143 Id

5 oA opposes the 1dca of using another index like the NYNEX index to make the adjush'nant. OCA
~ Testimony, Tr. 77 _
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"~ This would permit suppliers to market against a known formula and allows
utilities time to prepare to allow for customer migratiohs.'*’

» ‘The Section 1307(f) ad_jﬁstlnent process should provide over- ot under-
collections or other supply related costs that are attributabie to the period pnor ‘

to mlgmhon to avoid any potential double chargmg or recovery of such
charges.’® _

Sujnilmﬁon

] - 'While Pennsylvania’s retail natural gas market was implemented in accordance
 with the Competition Act, the resulting competition may be best described in traditional
economic terms as a “price leader” type of oligopoly where the aCl'.:anS of ons seller
mﬂuenoc the price and the subsequent actions of other sellers in the market. In this
instance, the NGDC establishes the PTC - the benchmark price against which NGSs are
obliged to compete. When the PTC is adjusted, the suppliers must adjust their price to
cbmj:ete against that NGDC. The existence of such an oligopoly situation alone suppofts
 the Lconc.l.usion that effective competition does not exist in the retail natural gas markct '

" Becanse the NGDC’S PTC does not include all ;Jf the costs of gas supply
acquisition, the PTC may represent an artificially low price, making it difficult for NGSs
to compete against the NGDCs for customers. Moreover, the quarterly adfustment of the
" .PTC through fhie Seotion 1307(H) pr(;cess creates a lag in recognizing increased gas costs
so that customers are confused as to the actnal cost of natural gas over the long ron. The
customers believe to their detriment that the NGDCs are offering an anmal fixed rate |

when it i really a varizble cost service with quarterly true-ups. These practices imvolving

147 NEMA Comments, pp. 3-4.
148 Id. . v
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natural gas pricing make it difficnlt for suppliers to compete against the NGDCs for
customers. ' R

Agcordingly, the manner in which the PTC was formuiaied and is odjosted to

' cor.rcct' over- or undercollections throngh the Section 1307(f) process constitutes a barrier -

. to supplier participation in the retafl natural gas market. The PTC and the quarterly
adjustment mechanism should be re-examined to encourage increased competition.

C. Barriers to Customer Participation __ ~ .

Commenters have raised several issues that might represent barriers to customer
. perticipation in the retail natural gas service supply market. Chief among them is the
NGDC’s PTC rate and Section 1307(f) quarterly adjushnent mechsanism that insnlates
customers from knowmg the actual cost of gas and perpetuates the notion that the
NGDCs are oﬁ‘enng an annual fixed rate for natural gas supply.'®

Suppliers believe that the oin:rcnt system masks the jn-ice of gas so customcrs have

10 good information on which to base decisions on their consumption. The suppliers

make reference in footnote 1 of their Joint Reply Comments to Report of the Govemment

Accounting Office “Elect“mny Markets Consumers could benefit from Demand

. Programs but Challenges Remain,” (August 2004, GAO-04-844) from

‘tip: IHororw. ga0.50v/new ] 1tems!d04844 pdf. The report finds that one of the most
51gmﬁcan1' hindrances to domand programs in electric markets is regulated pnccs that
mask market costs from customers,’”® '

% Tn Dominion Retail, Inc. v Pa. PUC, 831 A. 2d 810 (Pa. Cmwith. 2003), Commonwealth Court.
affirmed the Commission’s order that Equitable’s fixed sales service (FSS) Rate does not have to be,
reconciled under Section 1307(), 66 Pa. C.S. §1307(f). Rate F5S is available for residential and small

business customers and provides them with the ophon of locking in the prmc for natural ges servics for

one year.
£ 190 Syppliers® Joiat Reply Comments, pp. 2-3.
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- To’encourage competition in Penmsylvania, NEMA suggests that customers
should be able to see and respond to ;'n:ice signals. Utility pricing must be able to
fluctnate with eurrent market cc:qdiﬁcns-and'do s0 on a timely basis. |

NEMA also suggests that besides more accurate and immediate information about
market price, customers need additional consumer education regarding the benefits of
shoppmg for altemative supphem. NEMA slso believes that NGSs should be involved in
deve]op‘ing educaﬁbnai messages about the avaﬂabi]ity of natursl gas supp]y through

education program was successﬁﬂ there aie d1m1mshmg returns from ﬁJrﬂ:e,r large scale

campaigns.™

Dominion Retail comments that cnstomer enrollment should be more umiform and

effivient to allow for customers to change suppliers.* Direct Energy supports providing -

'advgince infpnnaﬁm about contract renewals to customers so they can make ini‘onneq
' decisions about selecting a new supplier but would eliminate the 60- and 90-day notice -‘
i~ q!mcmentlss i :

" In addition to consumer education, some suppliers would like to be more involved
m customer care semce, espemally n providing seamless service transfer when a
customer moves Currently, NGSs are not allowed to contimie serwng customers through

151 NEMA Comments, pp. 3-4.

152 NEMA Comments, p. 6.

1% Dominion Peoples Comrhents, pp. 10-11,
154 bomiDnRgtaﬂ (_ﬁnmts, pp. 9-10.
155 Direct Energy Testixﬁony, Tr 2?»-3 0.
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the move process, and are not allowed i:o,act as the agent for the customer in contactiﬁg
the NGDC and arranging for the move and continuation of the NGS’s service. Shipley
explains that ten percent of its customers move every year.™® Value may be added to the

contract by insuring a customer a seamless transfer of service to anew home. "’

Summation

Accordmg to suppliers, the lack of accurate and imediate infbrmaﬁon about the

~ true costs of natural gas (price signals) acis as a barrier to broader customer paftit:ipaﬁon C

in the natura] gas supply marketplace. Also, the inability of a supplier to continue a
. contract with a customer who moves during the term of a contract may also represent a
barrier to customers’ continuing participation in the mazket.

‘ Convincing‘ev'idcﬁce has not been offered thet lack of general consumer education
programs about choosing an alternative supplier presents a barrier to customer |
parhclpatlon in the retail market. However, the need for additional consumer educatxon
along with other customer service and information issues may need to be re-vlsﬂed
depandmg on chfmges that are made to the statewide retail market to increase. suppher

_ pm‘hclpahon and competition..

16 Shipley Testimony, Tr. 47.

57 Shipley Testimony, Tr. 48.
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VI FINDINGS
| Consistent with Section 2204(g), the Commission presents the following findings:

(1) The Pennsylvania natural gas industry was restmctured in accordance with the
Natural Gas Choice and Competition Act, 66 Pa. C.8. §§2201, et seq. ‘

- (2) Since tha enactment of the Competition Act, there has been litfle to no change
_ in the thronghput of competition volumes. In 1999, approximately 50% of the
gas flowing in Pennsylvania was under a compehtlve tariff. In 2004, the
volume was approxxmataly 47.5%.

T (3) Barly in 1999 the average niumber of NGSE Serving i 6ach NGDC ‘territory
- -was just over 20. That numbeg; has dropped to 10 NGSs per NGDC in the
fourth. quarter of 2004.

(4) The number of customcrs obtaining supply from aitemaﬁve natural gas
suppliers wes at‘an all time high in the second quarter of 1999, That high mark
. was 321,539. By the fourth quarter of 2004, that number had fallen to 208,849.

+ (5) Although there are levels of competition on three NGDC systems in western’
Pennsylvania, this competition pre-dates the Competition Act and came about
as a result of Commission-approved pilot programs on those systems. Since

~ 2001, competition on these three systems has decreased by 20 percent.

: (6) NGS security requirements are established by each natural gas d,i;s'tu'buﬁon
company and differ between companies. 66 Pa. C.5. §2208 (c)(d).

M Accordmg to suppliers, the amount or form of security required by an NGDC
acts as a substantial barrier to entry and participation by an NGS in an
individnal NGDC service territory. :

® Acbordiug to suppliers, the differing security requirements amdng NGDCs act
as a substantial market barrier to NGS entry, and participation in marketing
natural gas supply service in multiple NGDC service territories.

(9) Penalties for non-delivery or under delivery of natural gas by a NGS vary by
NGDC and for the most part, these penalties are not cost-based.

(10) According to suppliers, the differing penalties among natural gas distribution
~ companies act as a substantial barrier to NGS entry and continued participation
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- in markeimg Tetail natlnal gas supply service in n:mltlple NGDC service
temtones '

(11) Capaclty assignment to NGSs is mandatory under 66 Pa. C.S. §2204 ()(4))
and accordmg to suppliers, acts as a barrjer to suppher partlclpahon

(12) AnNGDC’s Pricé to Compare (“PTC”) establishes the retail market price for
natiral gas against which NGSs must compete for customers and sales in the
NGDC’s distribution ternto:y A change in an NGDC’s PTC causes a change

in the retail market price of gas against which suppliers must competc forsales -

and customers

(13) NGDC’s gas rates are adjusted on a quarter]y basis, pursuant to 66 Pa. C.5.
§1307(f), -and subsequently lags behind the true cost of natura] gas.

. (14) An NGDC’s natural gas distribution rate includes casts of natural gas supply

procurement that should be recognized in the NGDC’s PTC.

(15) Customers are not provided with accurate or timely information regarding the
true cost of natural gas supply service because of the price lag associated with
qnarterly Irue-ups pursuant to the Section 1307(f) adjustment mechanism and
the omission of some natural gas commodity promement costs from the PTC.
These commodity procurement costs are mstead mcluded in the NGDC’

distribution rate.

(16) There 1s not “effective competition” in Pemlsylvma s retail natural gas
supply service market on a statewide basis.
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VIL. CONCLUSION

T this report, the Commission bas adopted what it believes is  reasonsble and
workable definition of “effective compcﬁﬁdn” for this Investigation. It is a descriptive
definition that lists certain aspects of the market structure and operatlon that are indicia of

“eﬁ‘ect:ve competition” in that market:
. (1) Participation in the market by many sellers so that an mdmdual seller is not

able to influence significantly the price of the commodity;

(2) Participation in the market by many buyers;
(3) Lack of substantial bamers to s'uppher entry and participation in the market;

eeand.
(4) Lack of substantlal ba_me.rs ﬂ:.at may dzscomage customer parhclpahon in the

market.

. Using this definition as & standard and giving appropriate weight'™ o the dats, the
cornments and tcsbmony submitted by parhc:pauts the Commigsion made sufficient
ﬁndmgs rcgardmg the realities of Pcnnsy]vama s retaiI natural gas supply service market:

The record demonstrates a lack of participation by many natural gas buyers and
sellers in the retail natural gas supply services market on a statewide basis.
The recard indicates that natural gas distribution companies tend to act as price

- leaders in their respective service territories becanse many customers are not

aware that the commodity, price of natural gas, i.e. the Price to Compare or .
PTC,isa quarterly rcconcﬂab]e price, based on projectlons, rather than a fixed
anmual price.

According to suppliers, substantial bamers to ent’ym the retail natural gas
supply market exist because of differing secunty reguirements among natural
gas distribution companies,

According to suppliers, substantial barriers 0 entry and continued participation
by natural gas supphers in the Tetail natural gas service supply market exist as
the result of the omission of procurement costs from the natural gas

 distribution company’s commodity price of natural gas (PTC).

15 The statistical data submitted by NGDCs demonstrates Jow numbers of suppliers actually participating
in Pennsylvania’s retail market. Because a competitive market needs to atiract apd retain competitors, it
is appropriaté to give additional weight to the comments and the testimony of suppliers regarding the
existence and magnitude of barjers that have cansed them to make business decisions to forgo the

Permsy]vama market. SeeIV ®: “Methodology,” supra., pp. 26-27.
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. Accordmg to suppliers, substanha] barriers to supplier participation in ‘the. re.taﬂ
matural gas supply market exist because of penalhes placed on suppliers that
vary among natural gas distribution companies systems and that are not cost-

. based.

= The regu]atory lag in the establishment and Jmplamentatmn of quarterly price
adjustments by natural gas distribution compames tends to mask the current
market price of natural gas.

» The marketplace lacks accurate and timely price mgmﬂs asa resul’r, the market
cost of natural gas supply service offered by natural gas distribution companies
is not commumcated immediately to customers.

Based on the Tactors we have adopted to consider whether “effective competition,”

exists for PUpOSES ofSectlenﬂzzM(g), t'tuase findings support the ultimate conclumon that

' there is a Jack of “effective competition™ in Pennsylvania’s retail natur.al £25 supply
market at this time.

n Tight of this conclusion, pursuant to 66 Pa. C.S. §2204(g), the Commission
determines that there is a need to convene the Stakeholde:m to conmde:r an mtegrated
_ soluuon to enhance competmcm n the statewide retail fiatural £as supply services market.

The Stakeholders shall examine the below hsted_1ssues and other relevant matters that are’

identified in this report or by Stakeholders, and make recommendations regar&iilg any
changes that need to be made to the market’s struchure and operation to encourage '
- increased participation by NGSs and customers. These issues include:

A. SECURITY. Excessive secunty and restrictive forms of security accepted by
NGDCs and lack of uniformity of semmty qumrements hinder supplier entry
and market participation. ‘ _

‘B. MANDATORY CAPACITY ASSIGNI\JENTS Mandatory capacrty
agsignment acts as a market barrier,

C. NOM]NA‘I‘ION AND DELIVERY REQUIREMENTS. Restnchve
nomination and delivery requirements that varied among NGDCs discourage

supplier participation in the market,
D. PENALTIES FOR NON-DELIVERY. Excessive penalties and lack of

uhiformity between NGDC systems act as barriers to suppher parhclpatmn in ' ‘

the statemde retail matket.
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E. PRICE TO COMPARE. Inclusion of all costs related to natural gas supply
procurement as a means of increasing suppher participation in the statewide
retail ma.tket.

F. PRICING INFORMATION AND CONSUMER EDUCATION Lack of
timely price signals act as a barrier to customer participation. Additional
consumer education may be needed in light of changes that may be made to the

market.

" G. SEAMLESS MOVE: Lack of portability of competitive supply service for a retail
customer moving from one location to another within the same service territory
discourage customer parumpatmn.

H. RECEIVABLES FOR MASS MARKET CUSTOMERS, Instltutmn ofa ;reasonnbly .

priced NGDC “purchase of receivables” * policy as an juterim ‘mechanism to promote
choice for costomers. “Use of 2 “bad debt tracker” to ensure NGDC recovery of bad
debt expense in conjenction with parchase of receivables.

L ACQUISITION COSTS FOR MASS MARKET: Use of Opt-Out Mimicipal
Agpregation, increased availability of customer lists and customer assignment
: programs to Jessen the high cost to NGSs of acquiring mass markst customers.

J. SUPPLIER CONSOLIDATED BILLING: Availability of Supplier Consolidated
~ Billing as an important tocl for advancing NGS-customer relationships. .-

K. SUPPLIER TARIFF REQUIREMENTS Uniform sﬁppher tariff miles, including
those provisions retated to customer enroliment, to encourage supplier parhmpauun
statew:de A

L. CONSUMER PROTECTION RULES 'Revision of some requms-.m-ts, particularly
customer notice requirements, that create additienal costs for NGSs. -

- M. NGDC CONSQLIDATED BILLING: Exclusive NGDC consolidated billing
limitations restrictions NGSs in their ability to commumicate effectively with
ConSUMErs. . '

N. NGDC PROMOTION OF COMPETITION: Use of incentives for NGDC incentives
to promote compehton with a corresponding ban on the marketing of SOLR service

by NGDC.

0. SUSTAINED COMMISSION LEADERSHIP IN COMPETITIVE MARKETS: The
need for a supplier Ombudsman to increase Comrrussmn responsiveness to supplier

issues.

- P. NGDC NEGOTIATED SUPPLY CONTRACTS: Possible elimination of special
negotiated contracts or agency agreements between customers and NGDCs: .
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Q. MAREET INFORMATION: The cost for daily consumption information and data
accuracy issues and availability of daily costomer nsage or utility oparatmg and
transportanon discount information create barriers for NGS parttc:pauon.

R. CODEOF CDNDUCT Lack of reporting, auditing or enforcement of the Code of
Conduct, especially in regard to ceriain communications between anNGDC and its

unregulated affiliates,

5. SWITCHING RESTRICTIONS: Lag in NGDCs hpientaﬁon of customer -
swrtchmg suppliers. .

T. SERVICE TO LOW INCOME CONSUME‘.RS Remove of obstacles to provuie
competitive retail service to Jow income customers.

SR ———+A]SQ,.AﬂlB: Stﬂkeimld&rs:sha]];recomcndfény:]egislaﬁﬁe—amcmdmems;if ‘any, that -
- —need to be made regarding the Netursl Gas Choice and Competition Act and the Public
Utility Code and revisions that shcnﬂd be made to applicable Comm:ssmn rcgulatzons to :
facilitate their recormmendations to exhance compatmon in the statewide Ietml natural gas

supply services market.

 The Commission acknowledges that it may already have the legal anthority to

implement some of the solutions that have been propoéed commenters in this

l, investigation, sﬁc_h as the recognition in the distribution company’s PTC of all natural gas
procmemmt costs na NGDC_ base rate case' and the further unbundling of specific |
services such as billing or metering through a rulemaking.'® However, basedonpast
experience, the Cammission believes that an integrated solution that is developed by all ‘
interested parties and addresses all relevant substantive and procedural issues is
preferable to a picéemea] approach to market climate improvement.

The Comrmssxon annclpates that the first stakeholder meetmg w:]] be held this
Fall 2005 and that the gmup s work will bs completed by the end of 2005.

5 66 Pa. C.5. §2203 (11).

160 At present, the Commission may address mnbundling of other services only through the ruiemaking
process. 66 Pa. C.S. §2203(3)(relating to standards for restructuring the natural gas industry). Because
. rulemakings ca8 be a two year process, it may be possible for the staksholders to agree to the use of a
different, more expcdlent Commission prancedmg that would still efford all parties doe process.
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APPENDIX

' Investigation into Competition in the Natural Gas Supply Market,
Order entered May 28, 2004 at Docket No. I-00040103
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' PENNSYLVANIA
- PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265

Public Mesting held May 27, 2004

~ Commissioners Present:

Terrance J. Fitzpatrick, Chaivan
Robert K. Blopm, Vice Chairman
Glen R. Thomas :

" Xim Pizzingrilti
Wendell F. Holland :

Investigation into Competttwn in the Natural Gas Docket No. 1-00040103
Supply Market , '

ORDER

RY THE COMMISSION:

Section 2204(g) of the Natural Gas Choice and Competition Act reqmres ﬂ1e
Commission to m:mate an mvestlganon or other appropriate proceeding to determine
whether effective co_mpetmon for natural gas supply services' exists in the |

Ca_:mn:clonwe:ﬂth}.2 The proceeding must be launched five years afier the effective date of

the Natural Ges Choice and Competition Act. The Act became effective July 1, 1999.

! The term “natmal £as supply services™ is defmed as (1) the sale 61' arrangement of the sale of natural
gas to retail gas oustorners; and (2)services that may be tnbundled by the Commission under section

2203(3) {relating to standards for restructuring of the natural gas utility ndustry.) 66 Pa. C.S, §2202.

? § 2204(g) Investigation and report to General Assembly )
. Five years after the effective date of this chapter, the commission shall initiate an investigation or
other appropriste proceeding, in which all interested parties will be given a chance to participats, to
" determine whether effective competition for natural gas supply services exists on the nahmal gas. -
distribution compénies’ systems in this Cormmonwealth. The commission shall report its findings to
the General Assembly. Should the cormmirsion conclude that effective competition does not exist, the
commission shall reconvene the stakeholders in the patural gas industry in this Commonwealth to

. explore avenues, including legs]anve for r.mcmn‘agmg increased competition in this Communwealth. '
66 Pa. C.5. § 2204(g) _
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Thus, we must initiate our mvestigation on, or shortly after July 1, 2004 to comply with-
the directive of the General Assembly. With this order, we initiate this investigation. .

The pmj;)ose of the in_vésﬁgatioﬁ is to determine the level of 6ompeﬁﬁon that exists
currently in the natural pas éupply service market in Pennsylw;ania. A party that wishes to
submit written testimony shall file ten copies of his or her written testimony at this docket
with the Commission’s Seoretary no later then Friday, Apgust 27, 2004. An electronic
copy of the tesbmony on & diskette must also be prowded so that testnmony can be posted

at the Connmsmon § website,

Parties are asked to address the following topics in their written testimony:

'1. The assessment of the level of competition in Pennsylvania’s natural gas
supply service market. '

The eﬁ'c& of the price of natural ges-on compeﬁﬁoﬁ.

The effect of consumer education on competition.

The effect of customer infomiation/service on competition.

The Bffect of supplier ﬁnancml security reqmrcments on competition.

The effect of natural gas distribution companty penalues and other costs on

S LA W

compeht:on
7. Discnss any avenues, including Iegislative, for encouraging increased

ompatmon in Pennsylvania. .
'Nots that the list of topics is not all inclusive. Other toplcs that are relevant io assessmg

' competmon m the Pennsylvania natural gas supp]y service market may also be addressed._

- Additionally, the Commission will direct all natural gas distribution comipanies

and licensed natural gas suppliers to provide the information requested in Annex A. The |

receipt of this curtent and historical data should provide a more accmate and complete
picture of compctmon in the Pennsylvama market. . '
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Followmg receipt of the wntten test;mony, the Commission will hold an en bane
heanng to further explore the level of competition in Pcnnsylvama. The en banc hearing
will be held on September 30, 2004. The Commission wil] issue a Secretarial Letter
addressing further procedural details for this hearing on or before September 10, 2004,
The Comm:smon wishes to remind interested parties are invited to contribute other |
relevent data and statlstlcs related to this investigation; THEREFORE,

- IT IS ORDERED:

1. That an investigation into compstmon in Pennsylvanm B natural gas supply

‘service market is initiated.

I,

2. That a copy of this order shall be served upon ali Pcnnsylvﬁﬁia natural gas

-+ distribution companies, the Philadelphia Gas Works, the Office of Consumer Advacata
' the Office of Sma]l Business Advocate, all licensed natural as supphers, the Energy

Association of Pennsylvama, the Independent Oil and Gas Association aud the Industrial
Energy Consumers of Pelmsylvama. : .

3. Thata person w:tshmg to submit written testimony addressing the i issues
prescntcd in this order shall do so 26 later than August 27, 2004, “An ongma] and ten (10)
copies of the written testimony and one diskeite containing an electronic version of the
written testlmany shall be filéd with the Commission’s Secretary. Testimony should be

 addressed to James J. McNulty, Secretary, Pennsylvama Public Utility Commlssmn, P.O.

Box 3265, Harrisburg, PA, 17105-3265

‘5. That the natural gas distribution companies, the Philadelphi'a Gas Works, and
the natoral gas comnpanies shall file the answers to the questions appearing in Annex A

shall be filed no later than August 27, 2004, An original and ten copies of the answers
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and an électronic version of the answeern a diskeﬁe shall be filed with the Commission’s

. Secretary.

6. That an en banc hearing will be‘-held on September 30, '2004 The Commission _
will issue a Secretarial Letter addressing the proccdmal Rspects for thJs hearing on or
before Scptember 10, 2004,

7 “That the contact persons for this invesﬁgaﬂbn are; RoBert Bennett, Fixed Utility
Servmes at 717- 787-5553 (robennett@state.pa.us) and Patricia Krise Burket, Asmstant
* Counsel at (717) 787-3464 (pburket@statc .pa.us). '

8. That this Order shall be published in the Pennsylvania Bulletin and that the
Order and the Wntten testitnony sublmtted shall be posted at the Commlss;on s website at

m_m;gp_ap_m_c_q_m-
BY THE COMMISSION:

James J. McNulty,
Secretary

(SEAL) |

ORDER ADOPTED: May 27, 2004
ORDER ENTERED: May 28, 2004
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 ANNEX A
Natural Gas Distribution Companies

Fach natnral gas distribution company is directed to prowde speclﬁc mformauon
about 1ts system. |

(1) For each quarter of the years 1999 to 2004, prnwde the followmg'
(&) Number of natural gas suppliers operating on its distribution system;
{b) Number of residential, industrial and commercaal customers pmchasmg
- gas from altemative suppliers;
(¢) Volume of natural gas transported on its distribution system,
(d) Volume of: natural | gas ‘transported for supphers on its dxstnbutmn
| system.
T (e) Numbers of customer comp]amts/dlsputes regardmg slammmg OF
R unauthorized change of supplier; changing a supplier; selecting a
supplier; confusion regarding a bill on which charges appear for natural
* gas from an alternative supplier, error in billing for a suppher and any
other issue competition-related issue.

(2) Provide the following mformahon gbout secunty requuememts that natural gas

suppliers are required to maintain for licensure (66 Pa. C.S. § 2208(c)(1){®):
(8) Security requirement as posted in the dlstribuhon company’s mltlal
. . supplier tariff. '
(b) Bach change 'ﬂ]ﬂt was made to this sccurrry Tequirement to date.

Natnral Gas Suppliers

Natural gas suppliers are directed to provide specific information regard:ng salc.s E

" yolume and customer number. For each of the quarters of the years 1999 to 2004,

provide the following:
(1) Number of custorners (by class) for each dlsttibutlon system on whlch the .

supplier operates. -

"(2) Volume of natural gas dahvered to customers (by class) on each systemon . -

which the supplier operates.

(3) Numbers of customer complaints/disputes regerding slammming or
unauthorized change of supplier; changing a supplier; selecting a supplier;
confusion regarding a bill on which charges appear for natural gas from an
-alternative supplier, error in billing for a supplier; and any other issus
competition-related issue.

————y st e bm o
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