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PROCEEDI NGS

CHAI RMAN MAJORAS: Good afternoon, everyone.

On August 2 of this year the conmm ssion issued
an opinion in In the Matter of Ranbus I ncorporated,
Docket Number 9302, in which it determ ned that
respondent had violated Section 5 of the
Federal Trade Comm ssion Act and al so i ssued an order
di recting supplenental briefing on the issues of
r emedy.

Suppl enental briefs have now been filed, and the
conm ssion is neeting today in open session to hear oral
argunent relating to renedy.

The respondents are represented by
M. Dougl as Mel amed, and counsel supporting the
conpl aint are represented by M. Geoffrey Qi ver.

During the proceedi ng, each side will have
45 m nutes to present their argunents.

Counsel supporting the conplaint wll nake the
first presentation and will be permtted to reserve up
to ten mnutes for rebuttal

Counsel for the respondent will go second.

And then of course, M. diver, should you
decide to reserve tinme for rebuttal, you'll finish up

Now, before proceeding with the oral argunent
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today, | want to note that this wll be
M. Robert White's last oral argunment as the Comm ssion
bailiff. Robert has been working at the Comm ssion
since 1971 and he has ably served as our bailiff for
20 years. He will retire at the end of the Decenber.
He will be sorely m ssed, particularly by ne.

And Robert, if you would stand up, | would |ike
to recogni ze you.

(Appl ause)

Thank you all.

M. diver, do you wish to reserve tine for
rebuttal ?

MR. OLIVER: Yes. |1'd like to reserve ten
m nut es, pl ease.

CHAl RVAN MAJORAS: Very wel | .

Then, Robert, if you would set the cl ock.

MR VWHITE: Yes, | wll.

CHAI RMAN MAJORAS: M. diver, you may begin.

MR. OLI VER  Thank you.

Madam Chai r man, Comm ssi oners, good afternoon

I am here today to explain why, as a matter of
|l aw and a matter of fact, the appropriate renmedy in this
case is an order enjoining Ranbus fromenforcing its
pre-1996 patents agai nst JEDEC-conpliant products.

CHAI RVAN MAJORAS: M. diver, other than the GE
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decision by a district court in 1953, do you have any
cases you can cite in which courts have ordered
royalty-free licensing perhaps sonetinme in mne and your
lifetinme?

MR. OLIVER The General Electric case that you
referred to, Madam Chairman, is of course the |eading
case on that point. However, a nunber of courts have
recogni zed the authority to do that, starting with the
Suprenme Court in National Lead. And of course, the
comm ssion did so as well in Anerican Cyanam d, which
was approved by the Sixth Crcuit on appeal.

But | also want to point out that this is not a
case in which we are proposing that Ranbus woul d not be
able to receive any conpensation for its patents.

This is in fact directly conparable to
Nati onal Lead. 1In National Lead, of course, they
recei ved conpensation by neans of a limted royalty
rate.

Here, we are proposing that Ranbus be pernmtted
to collect unlimted royalties with respect to al
products other than JEDEC-conpliant products and only
t he JEDEC- conpli ant products woul d be subject to an
order enjoi ning enforcenent.

COW SSI ONER ROSCH:  But, M. diver, one of the
things you're asking for is that JEDEC-conpli ant
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products include DDR2; is that not correct?

MR. CLIVER Yes, that's correct, Conm ssioner.

COW SSI ONER ROSCH:  How do you square that with
our liability decision where we seemto say that there
was no causal connection or at |east there wasn't
sufficient evidence of a causal connection between the
conduct that was wongful and DDR2? How do you square
t hat ?

MR. CLIVER | believe that the analysis with
respect to the renmedy issue is in sone way the flip side

of the liability issue. And let ne explain that if |

coul d.

Wth respect to liability, the conmm ssion
started -- and by the way, if | have m sunderstood the
conmm ssi on decision, please correct ne as | go -- the

comm ssion started with a situation in which the SDRAM
and DDR SDRAM st andards i ncorporated the technol ogi es
cl ai med by Ranbus and then asked why was it that with
respect to DDR2, once the existence of the Ranbus
patents becanme known and the Ranbus royalty rates were
known, why did JEDEC nenbers not switch to alternatives
at that point.

Qobvi ously the existence of the JEDEC patents was
a force driving JEDEC nenbers to consider alternatives,
and they in fact did so.
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Conpl ai nt counsel submtted evidence that
substantive lock-in effects or swtching costs were the
force that drove JEDEC nenbers to keep the sane
technol ogies in the standard.

The comm ssion -- again, ny understandi ng of the
decision is that the comm ssion recogni zed substanti al
evi dence presented by conplaint counsel that there were
substantial switching costs that did affect the
deci sion. However, the comm ssion found that the
conpl ai nt counsel narrowy failed to prevail on its
burden of proof.

COW SSI ONER ROSCH:  Narrowy or broadly, it
found, did it not, that there was not that causa
connection?

MR. COLIVER: The commi ssion found that the
swi tching costs did not outweigh the force of the
patents that would cause themto switch, so yes, you're
correct, they found there's no causal connection there.

However, with respect to the renedy phase, we
now start with a situation in which the comm ssion has
found liability with respect to the SDRAM and DDR SDRAM
standards, and the appropriate step for the conmm ssion
Is to determ ne what conpetitive conditions |ikely
woul d have prevailed in the absence of Ranbus’
decepti on.
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Here, the evidence indicates that the nost
likely situation woul d have been SDRAM and DDR SDRAM
standards incorporating alternative technol ogi es.

And then starting fromthat situation, in other
words, not fromthe standards incorporating the Ranbus
technol ogi es but, rather, starting with the standards
I ncorporating alternatives, both the existence of the
Ranbus patents and the switching costs both would have
driven JEDEC nenbers to continue with those alternative
t echnol ogi es.

So once the alternative conpetitive conditions
were established with respect to SDRAM and DDR SDRAM
t he JEDEC nenbers woul d have continued to use those
alternative technologies with respect to DDR2 and with
respect to the future generations.

It is for that reason we submt, in order to
restore fully those conpetitive conditions that would
have prevailed in the absence of Ranmbus' intentional
deception, it is necessary to reconstruct conpetitive
condi tions not only for SDRAM and DDR SDRAM but al so for
the future generations where the technol ogi es woul d
have - -

COWM SSI ONER ROSCH:  Why stop with DDR2? Wy
not go to DDR-3 and DDR-47?

MR OLIVER W believe it is appropriate to
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I nclude future generations to the extent that they are
affected by the carryover of the sanme technol ogies.

CHAI RMVAN MAJORAS: \When does it end,

M. diver?

I mean, should we regulate the comrerci al
rel ati onshi ps between Ranbus and ot her conpanies in the
tech industry fromnow until whenever?

I mean, how is that even pl ausi bl e?

MR. CLIVER We submt that this is not
regul ating the rel ati ons between Ranbus and ot her
conpani es.

However, we do believe that where JEDEC was | ed
to incorporate these technol ogi es due to Ranbus’

i ntentional deception that it is appropriate that the
remedy prevent Ranbus from enforcing those patents.

CHAl RMVAN MAJORAS: But that's not what we found
as to DDR2. But let nme ask you another question.

You had a prem se in one of your responses to
Comm ssi oner Rosch, which was that the evidence clearly
showed that in the but-for world, clearly the situation
is that the JEDEC nenbers woul d have i ncor porated
di fferent technol ogy instead of Ranbus technol ogy.

So do you argue that -- | just want to nmake sure
I"'mclear on this -- that if faced with the choice of
di fferent technol ogi es being incorporated into the
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standard or giving RAND assurances, Ranbus woul d have

forgone any licensing royalties and instead woul d have
said, Forget it, we don't |like RAND terns, we'd rather
not get any licensing at all, in relation to the JEDEC
st andar d?

Is that what you argued?

MR OLIVER In part, yes.

| believe, first of all, that the evidence
i ndi cates that JEDEC woul d not have incorporated Ranbus
technol ogies in the standards even with the RAND
assurance, but --

CHAI RVAN MAJORAS:  Why?

COWMM SSI ONER LEIBONTZ: M. diver, the Ranmbus
technol ogy nust have had sone value to JEDEC because,
after all, JEDEC chose the Ranmbus technol ogy, didn't
it?

They did not know that there were royalties to
be paid, but presunmably they chose the technol ogy for a
reason, and the reason was that was the technol ogy they
want ed, right?

MR. OLIVER But Dr. MAfee explained that,
based on an extensive study of the JEDEC net hodol ogy,
that JEDEC pursued a type of decision-maki ng known as
satisficing in which they did not necessarily try to
identify the absol ute best technology for each and
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every use but, rather, tried to find a technol ogy that
woul d acconplish the general objectives that would
achi eve a consensus, they would use that and then nove
on.

COW SSI ONER LEIBON TZ: Yes. But the
technol ogy they chose turned out to be Ranbus’

t echnol ogy, so presumably there was sone value in the
t echnol ogy they chose.

MR. COLIVER  Sone nenbers found that there was
value to that. Oher nenbers thought that other
al ternatives had greater val ue.

I ndeed, the conm ssion itself, | believe in
footnote 407, recogni zed that many JEDEC nenbers
preferred alternative technol ogies. And indeed, it was
a very close call that these technol ogi es were chosen

Madam Chai r man, going back to your question, in
ternms of the evidence is that JEDEC woul d have gone and

sel ected alternatives, perhaps if we could pull up

JX-53.
This is the EI A manual .
And if we could perhaps go to page 11, please.
CHAI RVAN MAJORAS: Well, | know what the manua
says, but -- and no question it has sone rel evance.

But one of the things that we deci ded when we

| ooked at this case and we were ruling on Ranbus'
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behavi or was we had to | ook at the entire course of
conduct, not only the manual s but also at the way the
JEDEC nenbers behaved and what was their course of
conduct .

And | have identified at |east three instances
in which a technology -- that is, the JEDEC nenbers
| earned that a certain technol ogy was patented, asked
for RAND assurances, got the RAND assurances and
i ncorporated that technology into the standards.

So | understand that of course they would prefer
not to have patented technology. Naturally. You'd
rat her have it free.

But -- and | amjust short-circuiting this --
forgive ne, M. Oiver -- because | know ny other
col | eagues have questi ons.

But what about those instances in which they
actually did adopt patented technologies in the
st andard?

MR OLIVER Let ne see if | can address your
question in three points, and I'll try to run through
this very quickly if | can.

First of all, |I believe there is substanti al
evi dence that JEDEC strongly preferred to avoid patented
t echnol ogi es whenever possi bl e.

| refer you to JX-53 page 11, JX-54 page 9,
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CX- 208 page 19, JX-5 at page 4.

And of course the | oop-back clock I think is the
primary exanpl e here.

CHAI RVAN MAJORAS: And that was the one after
Ranmbus had | eft JEDEC?

MR. OLIVER: That's correct.

CHAI RVAN MAJORAS:  Ckay.

MR. OLIVER: Second, | believe the evidence
i ndi cates that even if JEDEC were prepared to adopt a
Ranmbus technol ogy that Ranmbus woul d have refused a RAND
conmm t ment .

| refer here to CX-487, CX-490, CX-853, CX-855,
CX-869. These reflect exchange of correspondence
bet ween the | EEE and Ranbus.

| also refer to CX-873, CX-874 and CX-888, which
refer --

COW SSI ONER ROSCH:  Weren't they just
bar gai ni ng, though? Weren't they just bargaining, at
the end of the day, if the chairman is correct, that
t hey woul d have preferred to have given RAND terns to
not having anything at all adopted in the standard or
they did not hi ng?

MR OLIVER Al | can do is return to the
evi dence in the record.

The evidence in the record, starting with the
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deposition testinony of the chairman of the board of
directors, WIIliam Davidow, indicates that the Ranbus
strategy was not to do that. They wanted to be able to
di scrim nate anong potential users. They wanted to be
able to deny licenses to users in order to limt
strictly the nunber of |icenses they granted.

CHAI RMAN MAJORAS: Well, who wouldn't? O
course that's what you'd prefer. But if the choice --
| ook, M. diver, | totally understand, and we're trying
to stick to the record. But on the other hand, | don't
think we're also required to ignore behavioral patterns
and rational behavior. Qur econom sts woul d never
forgive us if we did that.

So | amstill waiting to see if you'll answer
nore directly.

The choice -- if the choice is -- you're saying
t hat they woul d have nade the choice to get no royalties
within the context of the JEDEC standards and that that
woul d -- that you think on this record we can deci de
that that would have been their decision.

MR. CLIVER That is what definitely the record
I ndi cates. Yes.

Again, bear in mnd that at this tine that
Ranbus was still pronoting RDRAM technol ogy. Its
primary goal was to see the RDRAM t echnol ogy succeed.
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It did not want the JEDEC standards to succeed.

Frankly, at this time it was not expecting to coll ect
royalties because it thought that it would succeed with
t he RDRAM

CHAI RMAN MAJORAS: Well, then why was it so
desperate to make sure that its technol ogy woul d be
securely within the JEDEC bundle? It was ny thought so
that it could collect royalties.

MR OLIVER Well, this is the plan B, as we
expl ained fromthe outset, that they had plan A and
plan B. They still hoped that the RDRAM woul d be
successful, but the plan Bin case it wasn't was to have
the patents covered in the standards.

But again, | cone back to the evidence, so
starting wth the Davidow testinony, including the
testinony of Lester Vincent at the transcript CX-3129,
CX pages 163-164, and then in the docunentary evi dence
that | have cited, indicates that both with respect to
the IEEE -- when the | EEE requested a RAND assurance, as
wel | as to JEDEC, when Ranbus |eft JEDEC, that Ranbus
stated that, no, it was not going to offer RAND
assur ances.

And again, we could speculate as to what m ght
happen. O course, because of Ranbus' intentional
conduct, we will never know for certain what would have
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happened. But | submt that the best evidence that we
have at this point is what Ranbus actually did at the
time, as docunented by the docunentary evidence and the
testinony that | have referred to.

But | think the third point here is also
critical. And that is, you have referred to three
i nstances in which JEDEC did use patented technol ogi es
subject to a RAND comm tnment. But please bear in mnd
that not all RAND comm tnents were equal.

JEDEC nenbers were particularly concerned about
conpani es that nade their noney by licensing patents as
opposed to manufacturing conpanies. And the reason
bei ng, manufacturing conpanies mght be willing to give
up the patent rights. They frequently had or were
offering free-cost |icenses.

The bottomline is that with a manufacturing
conpany, the industry often has free access to the
patents. The technology |icensing conpany, though, was
fundanentally different.

And again, with Ranbus this was a hei ghtened
concern. And again | refer to Exhibit CX-913,

Exhi bit CX-488, CX-1041, all of which denonstrate the
particul ar concern that JEDEC nenbers had with respect
to Ranbus and Ranbus patents.

And | submt again, the best exanple we have is
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t he | oop-back clock, a classic instance in which JEDEC
menbers at one tinme, they recogni zed that a Ranbus
patent m ght apply, they imredi ately | ooked for

al ternative technol ogi es.

CHAI RVAN MAJORAS: But JEDEC wasn't a nenber
then, and they couldn't seek RAND assurances fromthem
as a result. | nmean, they m ght have on an individua
basis, but they couldn't wthin the standard-setting.

So | understand that that is a piece of
evidence, but | think it is somewhat |imted because
Ranbus wasn't a nmenber anynore.

MR. OLIVER One other piece of evidence that
m ght be worth considering in this context is the
testinony of Sam Chen -- he's a representative of
M tsubishi -- in the deposition transcript CX-3135. |
think the deposition pages are 103 through 105, | think
the CX page 27. And unfortunately, M. Chen's native
| anguage is not English, soit's alittle bit difficult
t o under st and.

But he sets forth a very interesting
expl anation of the policy from M tsubishi's
perspective. He said that, yeah, we at M tsubish
of ten had patented technol ogies that we thought were
superior. W always had the option to bring theminto
JEDEC and to present them to explain there's a patent
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on it and to try to persuade JEDEC to accept them W
knew that they usually wouldn't, that they always had a
preference for nonpatented technologies. And the
majority of times when we brought our technol ogies in,
they weren't accepted. But we always had this option

And he inplies that there were instances in
whi ch they were successful.

But again, this is Mtsubishi, a manufacturing
conpany, that was not out to make cash paynents -- or to
extract cash paynents based on its patents.

Again, to enphasize the inportance to the
i ndustry of avoiding the cash paynents, if we could, for
exanmpl e, perhaps pull up docunent CX-2726.

This is a Mcron docunment from 1998 after the --
right at the tine that the DDR SDRAM st andard was
adopt ed.

If we could go to page 7 of this docunent.

And you'll see why DDR is cost-effective, the
very first point, no royalties, the critical concern of
JEDEC nenbers.

So we introduced a nunber of different
docunments of this type to indicate throughout this tinme
that a critical concern for JEDEC nenbers was not just
avoi di ng patents, which they hoped to do, but in
particul ar avoiding royalties, because that's what
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really drove up costs, and they felt they' d achieved
that. That was their objective and they felt that
t hey' d achi eved that.

And we believe that that is an appropriate
consideration in setting renedies here, that the
comm ssion should set a remedy that realizes the goa
that JEDEC was trying to acconplish

COW SSI ONER KOVACI C: Could | draw your
attention back to the question of the | egal foundation
for the comm ssion's renedial authority just for a
monent .

Could you nention to ne, M. Odiver, what you
regard as being the nost supportive case from
conpl ai nt counsel's point of view decided by the
Suprenme Court defining the scope of the FTC s renedi al
authority in a Section 2 nonopolization-like claim

MR. CLIVER: | think fromthe Suprene Court |
believe that the | eading precedent woul d be FTC versus
Nati onal Lead.

COWM SSI ONER KOVACI C:  Was that a Section 2
case?

MR CLIVER | don't believe it was strictly
Section 2, but it had simlar types of conduct, if you
will. M recollection is that National Lead was using
delivery zone pricing practices and that the thrust of
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the renmedy went to those practices.

COW SSI ONER KOVACIC:  And if you were to
single out the two or three best Court of Appeals
decisions interpreting the FTC s authority in a
nonopol i zati on case on renedi es, which would you point
to again?

MR. CLIVER  Section 2 authority is difficult
because | think that the key authority is outside the
Section 2 area. |If | could be permtted to refer to the
cases that | think are nonethel ess rel evant.

COWM SSI ONER KOVACI C: Pl ease.

MR OLIVER | refer to American Cyanam d

| refer to Adol ph Coors.

Detroit Auto Deal ers.

| believe it is also worth | ooking at
War ner - Lanbert, a consuner protection case from 1977
here in the DC circuit, but that case cited back to
Anmerican Cyanamd

COW SSI ONER KOVACI C: Could | take you back to
Cyanam d for a nonent.

As you know, Cyanam d noved up and down between
the Court of Appeals and the conm ssion several tines.
And | am thinking of the 1968 opinion which was styl ed
Charles Pfizer & Co. versus FTC. | believe this is the
| ast Court of Appeals entry into the matter
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And at the close of the opinion, in discussing
the comm ssion's renmedial authority, | just want to
hi ghlight for you the court's own sunmary of what it
believed it had done earlier on renedy.

And the court said, | quote: In our forner
opinion -- that was the earlier Cyanam d opinion -- the
court held that assum ng the facts found by the
conm ssion to be supported by substantial evidence, the
comm ssion had the jurisdiction to require as a renedy
t he conpul sory licensing of the tetracycline and
aureonycin patents on a reasonable royalty basis.

The court there doesn't seemto be talking
about |icensing on a basis other than sonme reasonabl e
royalty.

Is that a correct interpretation of what the
Sixth Crcuit did here?

MR. CLIVER | would respectfully disagree with
that interpretation. | believe that the Sixth Crcuit
did not need to address specifically whether the
comm ssion had authority to order royalty-free |icensing
or enjoin enforcenment of a patent because of the renedy
that the comm ssion had adopted bel ow

But | believe, for exanple, |ooking at
United States versus National Lead, the Suprene Court
there made clear that that is in fact an appropriate
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remedy that is avail able and again one that was in fact
i npl enented in United States versus General Electric.

| do want to al so enphasize that in this case,

t hough, we are not seeking an order that would enjoin
enforcenent of Ranmbus' patents w thout any conpensation,
that we are in fact suggesting a renedy that would
provi de reasonabl e conpensation for the Ranbus patents.
The conpensation would cone in the formof unlimted
royalties on all applications other than the JEDEC
standards. W believe that that is fully consistent
with the renedies actually adopted in, for exanple,
United States versus National Lead and

Anmerican Cyanam d

COW SSI ONER ROSCH:  I's our authority unlimted
in that respect, that is to say, to order royalty-free
licensing? O are there sone limting principles; and
If so, what are those limting principles?

MR. CLIVER: | think that there are limting
principles and | think the limting principles are
whet her such a renedy is necessary to fully restore
conpetitive conditions in a marketpl ace.

But | think that if it is necessary to fully
restore conpetitive conditions that, yes, the comm ssion
does have that authority. | think that is precisely
what the Suprenme Court said in the United States versus
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Nat i onal Lead.

CHAI RMAN MAJORAS: Well, they also said in
Nati onal Lead that to order such a renedy one needs
speci al proof.

Do you have -- can you point us to the speci al
proof in this case since you're relying on
Nati onal Lead?

MR. CLIVER: Again, let nme answer that in two
parts.

| think that the special proof is proof of what
conpetitive conditions would have existed in the
absence of Ranbus' intentional deception, and | refer
back to the nunmber of docunents and the testinony that
| had referred to earlier, indicating that JEDEC would
have adopt ed nonpatented technol ogy, nonpatented
alternatives for its standard, and that Ranbus woul d
not have granted the RAND commi t nent necessary such
t hat JEDEC woul d have been conpelled to adopt
al ternative technol ogi es.

CHAl RMVAN MAJORAS: That is all the court neant
by "special proof"?

MR. CLIVER It means that the proof of the
conpetitive conditions woul d have existed absent the
conduct in question that would not have resulted in any
enforcenent of the patent.
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So for exanple, if a patent holder holds a
patent, then engages in sone conduct that allows it to
charge higher royalties than it otherw se woul d have
charged, restoring conpetitive conditions would be
restoring the royalty rate that it otherw se would have
charged. The special proof is proof that, absent the
conduct, the patent holder would not have been in a
position to charge royalties at all

And again, | submt that with respect to the
JEDEC standards, that is precisely what this record
est abl i shes.

Again, we are not seeking to enjoin enforcenent
of the Ranmbus patents w thout any conpensation at all.
We believe that reasonabl e conpensation in this case is
unlimted royalties with respect to all other
applications, but with respect to JEDEC st andards where
Ranbus ot herwi se woul d not have had the power to enforce
its patents --

COW SSI ONER HARBOUR: M. diver, may | narrow
your focus a little and tal k about the comm ssion's
fencing-in authority.

Now, we know that the record has not established
a causal |ink between Ranbus' excl usionary conduct and
JEDEC s adoption of DDR2.

And notw t hstandi ng that finding, can the
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comm ssion extend its renedy to DDR2 under its
fencing-in authority?

MR. CLIVER | think that the comm ssion could
extend its renedy to DDR2 under either of two theories.
One is sinply restoring the conpetitive

conditions, as | explained earlier.

Or second, independent of that, | believe that
the comm ssion could also extend the renmedy to DDR2 by
means of fencing-in relief.

COW SSI ONER HARBOUR:  Wel |, what does the
reasonable relation renedial test for fencing in
actually require?

And what | nean by that is, can the conmm ssion
order one renedy as to SDRAM and DDR standards where the
causal |ink has been proven but yet a different renedy
as to DDR2 where the causal |ink has neither been proved
nor ruled out, according to the opinion at page 114,
footnote 6217

MR. CLIVER: | believe the conm ssion could

Issue different relief with respect to SDRAM and DDR

and with respect to DDR2. | believe that in terns of
the special link, if you wll, I think again that there
are two possible ways to -- there are two possible
lines of reason, if you will, that could get one there.

One again is in ternms of reestablishing
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conpetitive conditions that otherw se would have
prevail ed. The evidence indicates that with SDRAM and
DDR SDRAM cont ai ni ng alternative technol ogi es, those
woul d have been carried forward in DDR2. Restoring
those conpetitive conditions would justify relief.

Alternatively, if the comm ssion were to find
that absent relief with respect to DDR2 that Rambus
woul d be able to follow a different path in order to
achieve the sane results that fencing-in relief would
permt the comm ssion to take appropriate renedi al steps
to prevent that from happening as well

COW SSI ONER KOVACI C: Wul d you agree with ne
that in | ooking at National Lead that the Suprenme Court
has sai d perhaps that conpulsory licensing for certain
patents for certain uses at no royalty would be
conceptual |y acceptable but that the court has yet in a
specific case to endorse the renedy as deci ded by the
| oner court?

MR. CLIVER: | think that's right, yes. | would
agree with that.

COW SSI ONER KOVACIC:  Is it further
appropriate to say in this instance that were this
matter to be appealed or were a natter to cone
ultimately before the Suprenme Court that to endorse
such a renmedy in the context of a nonopolization
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excl usi onary conduct case would be a first of a kind
for the court?

MR. CLIVER  For the Suprene Court?

COW SSI ONER KOVACI C:  Yes.

MR. CLIVER: Yes. As far as | know, | think it
woul d be first of a kind.

However, again, | do submt that | believe that
the renmedy we are proposing is distinct fromthe type of
conpensation-free licensing that | believe that the
Suprene Court was referring to in National Lead because
the remedy we are proposing would permt conpensation
for these patents; and therefore, | would submt that a
reasonable royalty here is a royalty on all other
products.

And | believe that is fully consistent with the
relief actually granted in National Lead.

COW SSI ONER KOVACI C. Just, if | may, one other
question along this |ine.

If we were | ook at the foundation of authority
again in the Courts of Appeals, am| accurate in saying
that it is difficult to point to an instance in which
the Courts of Appeals have endorsed, again, with your
I mportant qualification, an instance in which a decree
by the | ower court supporting the licensing of the
intellectual property right on a royalty-free basis has
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been sustai ned?

MR. OLIVER | would agree that such cases are
rare.

COW SSI ONER HARBOUR: | want to tal k about
deterrence for a second.

Is deterrence a legitimate renedi al objective of
the comm ssi on?

MR. CLIVER: | believe that it is,
Comm ssi oner.

| believe that the primary objective of the
comm ssion should be to fully restore conpetitive
conditions that otherw se m ght have prevailed. But |
believe that in terns of exercising its discretion in
this area that deterrence is a factor that can be
consi dered, particularly in ternms of ensuring that full
relief is granted and that full conpetitive conditions
are restored.

COW SSI ONER ROSCH:  What is your authority for
t hat ?

MR. CLIVER  For the proposition --

COW SSI ONER ROSCH:  For the proposition that
deterrence is appropriate for us to take into account in
fashioning a renmedy, an antitrust renedy.

MR. CLIVER | believe the best discussion of
that does appear in Areeda & Hovenkanp.
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COW SSI ONER ROSCH:  I's there any case
aut hority?

MR. CLIVER | would have to | ook back at the
precedent to see if there is case authority for that.

Agai n, though, | do want to enphasize, | am not
proposi ng that the comm ssion go any further inits
relief than it otherwi se woul d based solely on
principles of deterrence. | amsinply submtting that
the comm ssion consider deterrence within the scope of
the relief that it otherw se would grant.

COW SSI ONER HARBOUR:  And foll ow ng up on that,
based on public projections for the year 2007, Ranbus'
DDR2 sales are projected to be at 70 percent of the
market and its DDR2 royalties in 2007 are projected to
be roughly $290 m Il i on.

Wul d a renmedy that does not apply to DDR2, in
your opinion, be an effective deterrent for future
conduct ?

MR. CLIVER | believe that it would not because
a renedy that did not include DDR2 would not fully
restore conpetitive conditions.

And again, as | think a nunber of the am cus
briefs pointed out, there is grave danger here that if
the comm ssion does not fully restore conpetitive
conditions that other nenbers of standard-setting
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organi zations m ght see a positive incentive in trying
to engage in simlar conduct of this type, particularly
I f they could expect they would be able to collect
royalties for sonme sort of period of time until the
conmm ssion takes action and then potentially would be
able to collect the royalties again after sone future
point in tinme.

COWM SSI ONER LEIBOWNTZ: M. diver, let nme ask
you about this.

You suggest in your brief -- | think it is at
page 2 -- that Ranmbus should be able to keep its
unl awful 'y acqui red nonopoly profits, but if the
comm ssion finds liability, as we we did, and issues a
remedy deci sion on a going-forward basis, isn't it
permtted -- isn't it alnost obligated to bring -- a
13(b) action for the disgorgenment of unlawfully acquired
profits?

MR. OLIVER | don't believe that the
comm ssion would be obligated, but | believe that it
m ght be an appropriate topic for the comm ssion to
consi der.

COW SSI ONER LEIBOWN TZ: I n a subsequent
action.

MR. CLIVER In a subsequent action, exactly.

COW SSI ONER ROSCH: Let ne ask you this,
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M. diver.

Do you agree that conpl aint counsel has the
burden of proof with respect to the appropriate renedy
and nore specifically with respect to what the but-for
wor | d woul d have | ooked |ike?

MR. CLIVER | believe that now that the
comm ssion has found liability that any remaining relief
shoul d result agai nst Ranbus.

COW SSI ONER ROSCH:  Doesn't that kind of turn
M crosoft, for exanple, on its head? Didn't it suggest
t hat when you were tal king about a renedy, particularly
a renedy as severe as one the you are seeking here, that
actually the standard is higher with respect to proving
but-for cause for the prosecution?

MR. OLIVER | respectfully disagree.

| believe that with respect to Mcrosoft, the
I ssue there was that the appropriate causal connection
bet ween the conduct that was approved on appeal and the
remedy that was bei ng sought had not been established.
And | submt that in the coommission's liability decision
that that causally has been established.

But | think in particular, | think that the
court had special concerns in Mcrosoft because it was a
| awf ul | y acquired nonopoly. It involved nonopoly
mai nt enance. And the court rightfully was not concerned
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about not depriving Mcrosoft of lawfully acquired
nonopol y power.

Furthernore, there is an additional concern in
that the court wanted to be very careful it was not
going to -- | think I should step back and say that the
court noted that M crosoft was engaged in ongoi ng
updates of the W ndows operating system and the court
wanted to be particularly careful not to interfere with
t hat ongoi ng i nnovati on.

But | think that the Mcrosoft decision stands
for the proposition that when you have a lawfully
acqui red nonopoly followed by conduct engaged in
nonopol y mai ntenance and in particular of where, upon
appeal, only a portion of that conduct were --
excuse nme -- portions of liability findings were
affirmed, one has to be very careful to ensure that the
remedy bei ng proposed matches the conduct that was
proven and that the nonopolist not be deprived of | awful
nonopoly power. And | submt that is very different
fromthe factual posture of the case here.

CHAI RVAN MAJORAS: It may be different fromthe
factual posture, but the court was relying at that point
in the opinion on Areeda & Hovenkanp, where they state
that structural renmedies require stronger causa
connections. That is then what the DC circuit said.
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| | ooked back and | didn't see in
Areeda & Hovenkanp any limtation on that to a nonopoly
mai nt enance case versus a nonopoly acquisition case.

MR. OLIVER | think that when one reads the
di scussion in paragraph 653, particularly the
2005 edition, Areeda & Hovenkanp wal ked through a nunber
of different exanples. And the exanples where they are
concerned about an extra |level of proof, if you wll,
are precisely those exanpl es where there has been | awf ul
acqui sition of nonopoly power.

And | think that the subsequent exanples that

follow are in fact, you know, frankly, still nore
egregious than -- they are | ess egregious --
excuse ne -- than in this case, and yet in those

exanpl es, Areeda & Hovenkanp note that indeed it is
appropriate to resol ve reasonabl e doubts agai nst the
wr ongdoer .

Again, | think we laid this out hopefully fairly
clearly in our renmedy reply brief at | believe it's
pages 4 through 6 of that brief.

COW SSI ONER ROSCH:  But we can all agree, can't
we, counsel, that National Lead, when they spoke in
terms of the need for special proof for the kind of
relief that you' re asking for here, did not draw any
such distinction?
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MR. COLIVER: National Lead did not draw such a
di stinction, that's correct.

And again, | believe that the proof that
Nati onal Lead was | ooking for was evidence that, in the
absence of the conduct in question, the patent hol der
woul d not have had a position to collect with respect to
the royalties. And | submt that, again, referring to
back to the evidence that | referred to earlier in ny
di scussion, that that is in fact what the record in this
case shows.

CHAI RMVAN MAJORAS: And 1'Ill | ook at that nore
cl osely, but | have the quote right here. M crosoft
quotes it from Areeda & Hovenkanp: Structural relief
requires a clear indication of a significant causal
connection between the conduct and creation or
mai nt enance of the market power

But 1'lIl |look at the exanples nore closely.

Thank you.

Anyt hi ng el se?

COW SSI ONER HARBOUR: | did have one questi on.

There was sonething in your brief. You said
that the conm ssion could not adopt a renedy permtting
Ranbus to collect royalties without first deciding the
i ssue of spoliation of evidence.

VWhat did you nmean by that?
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MR. CLIVER By that | neant that the issue of
Ranbus' spoliation of evidence also affects the issues
that are in front of the comm ssion now.

For exanple, the question of would Ranbus have
granted a RAND comm tnent, what royalty rates would
Ranmbus have been seeking, did Ranbus prefer to pursue
Its RDRAM strategy instead, indeed whether Ranbus
perceptions with respect to alternatives and |ikelihood
of JEDEC adopting alternatives, all of these are issues
that coul d have been di scussed in Ranbus docunents, but
we wll never know.

And as a result, | respectfully submt that the
comm ssion was fully correct that it did not have to
reach the question of spoliation for purposes of
liability, nor would it have to reach the question of
spoliation of evidence with respect to the renedy that
conpl ai nt counsel has proposed, but | would submt that
the comm ssion shoul d address the question of spoliation
of evidence before issuing an order that would permt
Ranmbus to collect any royalties with respect to the
JEDEC- conpl i ant products.

COW SSI ONER HARBOUR:  Thank you.

MR. OLI VER  Thank you.

CHAl RMVAN MAJORAS: Thank you, M. diver.

M. Mel aned?
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COW SSI ONER ROSCH: M. Mel aned, let me ask you
sort of a |ead-off question if | may.

MR. MELAMED: Ckay. |If | could get forty
m nutes instead of four, | would appreciate that.

COW SSI ONER ROSCH:  That's up to the chairman.

(Laughter)

CHAl RMVAN MAJORAS: You may have 45 m nutes.

Have we reset the cl ock?

MR. MELAMED: Ckay. We're all set.

COW SSI ONER ROSCH: It goes sonething |ike
this.

As | read your brief, you take the position that
really the only authority that we have is to issue a
cease and desi st order against further deception.

Am | correct in interpreting your brief?

MR. MELAMED: Yes.

COW SSI ONER ROSCH: Ckay. So we just don't
have the authority to order anybody to do sonething. W
have the authority to order people to stop doing it, but
not to do sonething, like, for exanple, to license their
patents on the basis of sone royalty streamor to
license themroyalty-free.

That is your position; is that right?

MR. MELAMED: Well, | would rephrase it
slightly, but essentially that is correct. Here is the
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rephr asi ng.

Qur position is not that the comm ssion's
authority is limted only to prohibitory injunctions.
There can be a mandatory injunction. Qur position is
that it is limted to preventing future viol ations of
the law. And that can be construed very broadly by the
fencing-in renedy because you want to steer clear of
possi bl e future viol ations.

But the authority under Section 5, which is very
explicit in its statutory |anguage about cease and
desi st the problematic conduct, does not extend to a
remedy that would restore conpetition or achieve sone of
t he other objectives that we are accustoned to in
federal court renedies.

COW SSI ONER ROSCH:  Let ne just follow up on
that for a second.

How do you reconcile that position with the
corrective advertising cases that counsel cited,

War ner - Lanbert and Novartis later and for that matter
with Detroit Auto Deal ers where they actually ordered
the auto dealers to stay open on Saturdays in the
future?

MR. MELAMED: Well, | think Detroit Auto Deal ers
was a form of cease and desist or fencing in in the
sense that there had been an agreenent, an
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anticonpetitive agreenent to close on the weekend days,
and the conmm ssion said, in effect, not only can you
not enforce the agreenent, but in order to make sure
that you won't continue this anticonpetitive conduct,
we wll require you to engage in conduct that would --
that if you agreed not to do it would be
anticonpetitive.

As to the corrective advertising cases, | agree
they cloud the picture a little bit, but I think that if
you | ook at WArner-Lanbert in particular and the other
cases as well, the | anguage of those cases tal ks about
the need for corrective advertising because they say, if
we do not have corrective advertising, people wll
conti nue to make purchasi ng deci sions and continue to be
duped by these statenents in the past.

In that sense, they are preventing a continuing
wrongdoi ng, as you wll, if you will, fromthe past
conduct .

COW SSI ONER ROSCH:  Isn't that what is
happeni ng here?

I mean, here you have what is allegedly an
illegally acquired nonopoly and you have conti nuing
exploitation of that nonopoly.

Is that not a continuing violation of
Section 2?
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MR. MELAMED: | think not. No.

| think if you |look at, for exanple, by
contrast, | ook at \Wal ker Process.

I n WAl ker Process, the Suprenme Court said it is
anticonpetitive to enforce a patent obtained by fraud on
the patent office, with the various conditions around
t hat .

We don't ordinarily, however, say that it is
anticonpetitive to charge a nonopoly price. The
anticonpetitive vice outside the Wal ker Process content
in Section 2 is conduct that excludes a rival or
ot herwi se anticonpetitive conduct that preserves or
creates nonopoly power. It is not the exercise of
nmonopoly power. That is not an illegal act.

COW SSI ONER ROSCH:  But it is not an exercise
of monopoly power when the nonopoly has been acquired
| awful ly, but can you cite nme a case in which it has
been hel d that the exploitation of nonopoly power which
has been acquired illegally is not a continuing
violation or a violation at all?

MR. MELAMED: | don't know of a case that has
held that, but | guess it is because | don't know of a
case, which would have probably arisen only before the
Federal Trade Commi ssion where you face the statutory
limtation on renedial authority, where the conm ssion
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has said, in effect, because of your past violation, I
am not going to |let you charge nonopoly prices.

The issue, to ny know edge, has never been
deci ded by any case.

COW SSI ONER LEIBON TZ: M. Ml aned, you
mentioned the plain | anguage of Section 5.

VWay can't the plain | anguage of "cease and
desi st" under Section 5 nean make Ranbus cease and
desist fromcontinuing to collect royalties that are
attributable to its unlawful activities? Wy isn't that
the plain nmeaning of "cease and desist” in this context?

MR. MELAMED: Well, because it says "cease and
desi st fromusing such act or practice.”

And as | understood it, the comm ssion's
deci sion and the theory of the case from day one has
been that the act or practice conplained of here is
engagi ng in deceptive conduct that the comm ssion found

violated Section 2. The act or practice is not charging

royal ties.
That may be an ill-gotten gain | suppose, but it
Is not an illegal act.

Look, Conm ssioner Leibowitz, contrast the
| anguage of Section 5 of the Federal Trade
Comm ssion Act referring to unfair trade practice,
contrast it with the renmedy provided by statute under
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sections 513, 14, and 19 for fal se advertising or
deceptive practices. Contrast it with the renedi a
provisions in Section 13(b) which authorize courts to
provide broad renedies. Contrast it with 11(b) which
aut hori zes the comm ssion to enforce the Cl ayton Act.

Congress used that | anguage for a reason, and it
didn't use it el sewhere when it wanted to have broader
remedi al authority.

COW SSI ONER HARBOUR: Wl I, how do you
reconcile your analysis with respect to nerger consent
orders, which often require royalty-free licensing as a
remedy?

MR. MELAMED: | think the answer there is that
the comm ssion enforces the Clayton Act directly and has
broader renedial authority under Section 11(b).

COW SSI ONER HARBOUR: What about cases such as
Dow and Unocal where --

MR. MELAMED: But those are consent decrees.

Those are consent decr ees.

COW SSI ONER KOVACIC:  May | ask, M. Ml aned,
I's your argument about the interpretation of the
comm ssion's renedi al scope based entirely on the
anal ysis of the facts?

MR. MELAMED: No. It is based, in addition to
that, on our reading, although | can't cite you a | ot of
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chapter and verse, we did cite sone in our papers -- our
reading of two strands or two kinds of |egislative
hi st ory.

The early history of the founding of the
conmm ssi on where there was a vision that the comm ssion
woul d be maki ng new conduct standards that went beyond
the then extant antitrust standards and thought, if
we're really going to be changing the rules, we ought to
limt their remedial authority.

And then we know in nore nodern tines, when
Comm ssioner Elman -- and | think there was anot her
conmm ssi oner; the name escapes ne -- anyway, they both
went to Congress and said: W don't have enough
remedi al authority. Please broaden our renedial
aut hority.

COW SSI ONER KOVACI C: May | ask, do you recal
if they were speaking on behalf of the conm ssion or in
their own individual capacity?

MR. MELAMVED: | do not know.

COW SSI ONER KOVACIC:  So if | can rem nd you,
| ooked at the text of Comm ssioner Elnman's testinony,
and he seens to be speaking for hinself.

MR. MELAMED: Ckay.

COW SSI ONER KOVACIC: He is certainly a very
| npressive voice, but with the caveat that you have
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heard to the point of distress over tine, if I my, he
seens to be speaking solely for hinself.

MR. MELAMED: Very well. But he was a
di sti ngui shed comm ssioner. He had an understandi ng of
the renedial limtation. He suggested that Congress
shoul d broaden their power.

Around this tinme, there were, as | think,
Comm ssi oner Kovaci c, you probably know as wel| anyone,
there were a | ot of other concerns about the
I nstitutional structure of the comm ssion, about its
not having Article 3 type fact-finding, about its
not -- about the nmerging of the prosecutor and
judiciary functions, about the political relationships,
and so on.

Per haps they account for the fact that when
Congress was faced with requests, albeit on behal f of
i ndi vi dual comm ssioners, it did not change Section 5
but, rather, added Section 13(b), saying, if you want
broader renedies, go to court.

COWM SSI ONER KOVACI C:  The word "divestiture”
does not appear in the Sherman or Cl ayton Acts, does
it?

MR. MELAMED: Not to nmy know edge.

COWM SSI ONER KOVACIC: How is it that the
Departnment of Justice in a Sherman Act Section 2 case
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may go to a District Court and request divestiture?

MR. MELAMED: Well, divestiture is regarded as
one of the broad arsenal of general equitable powers
avail able to a court.

COW SSI ONER KOVACI C: Do you recall when the
Suprene Court concluded that was so?

MR. MELAMED: | could guess, but actually I
think that I was practicing law at the tinme. But |
don't want to guess.

COW SSI ONER KOVACIC:  Am | incorrect in saying
that it was an open issue before the Supreme Court unti
the late 1940s and early 1950s whet her or not the power
to issue divestiture applied only to assets that were
accunul ated i nproperly through a course of consolidation
and that the defendants, through cases such as
Schi ne Theaters, Paranount, Crescent, were meking the
argunent that the court |acked the ability to mandate
di vestitures that went beyond the spinning off of the
assets that had been acquired as part of the conbination
t hat produced nonopoly power?

MR. MELAMED: | wouldn't be surprised if they
were made. But that isn't our discussion about the
breadth of federal courts' equitable powers. It is not
a di scussion about the neaning of the statutory
limtation under Section 5.
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COW SSI ONER KOVACI C. Then how do you interpret
cases fromthe Suprene Court such as Dean Foods in the
m d- 1960s and predecessor cases such as ConAgra that
interpreted the reach of adm nistrative agencies
equi tabl e authority?

MR. MELAMED: Well, ConAgra | think nmade a
deci si on about the reach of the authority based on the
CAB' s conprehensi ve supervision of the aviation
i ndustry, and it did it on the basis of very different
facts.

It would be like contrasting the
Federal Trade Commi ssion Act wth the
Interstate Comrerce Act on which this conmm ssion was
| argel y nodel ed, and yet, if you |look at the renedial
provi sions, they are very different.

COW SSI ONER KOVACIC:  Am | wong in saying
t hat when the court came back in Dean Foods in the
m d-1960s to tal k about the comm ssion specifically, it
seened to speak in a way that said that the |ine of
reasoning that it applied in ConAgra also applied to
t he comm ssion, perhaps not in the exact terns
expressly, but would you concede that it is suggestive
that the court neant to apply the sanme |ine of
reasoning to the conm ssion?

MR. MELAMED: Well, there was sone | anguage to
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that effect. | don't believe the court was focusing on
the specific issue that we are focused on today, but
there was sone | anguage to that effect.

COW SSI ONER KOVACIC: Wuld it be fair to say
that at least in the sanme tine as Conmm ssioner Elman is
speaking there is the assessnent on the part of the
court about precisely what the downreach of the
authority of adm nistrative bodies, including the
conm ssi on, was?

MR. MELAMED: |'m not sure precisely, but there
clearly was sone | anguage in the Dean Foods case.

COW SSI ONER KOVACI C: | am neani ng to suggest
that perhaps with respect to the interpretation of the
Sherman Act as well as with respect to the
interpretation of the Federal Trade Conmm ssion Act
there has been indeed a conversation between the
agenci es and the courts about exactly what that
authority nmeans, and perhaps it is authority that has
evol ved.

MR. MELAMED: Well, it may have evol ved to sone
extent, but it is interesting when you say a
conversation with the courts.

You asked M. Oiver earlier | believe what
cases he could point to that would shed light on this
question. And with the exception of American Cyanam d,
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there were no cases, it seens to ne, that only only go
to the issue of conpulsory licenses -- well, | guess
Nati onal Lead does as well -- but there are no cases
that crossed the line that we are tal king about here.

COW SSI ONER KOVACI C: Woul d you i ncl ude
Bal f our, which was the --

MR. MELAMED: Balfour is --

COW SSI ONER KOVACIC: | believe it was a
nmonopol i zati on case.

MR. MELAMED: Bal four involved anticonpetitive
agreenents and acqui sitions.

COW SSI ONER KOVACI C: And acqui sitions.

MR. MELAMED: And the renedy said undo that.

And of course, we know after DuPont and its
progeny that continuing to own assets acquired in an
i1l egal acquisition is a continuing violation of the
antitrust | aws.

So | think you could read Bal four as a
cease- and-desi st order, a sin-no-nore order, in the
sense we've been using the term

And of course, Bal four canme before
Hospital corporation of Arerica in the Seventh Circuit,
I n which Judge Posner said, albeit in dicta, that he
under stood that the comm ssion had a very broad
authority to prohibit anticonpetitive conduct. And he
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did not suggest that the comm ssion had authority to
prohibit the exercise of market power in ways that were
not --

COW SSI ONER KOVACI C. O course, Hospital Corp.
was not a renedial relief market case.

MR. MELAMED: |'msorry. That's why | said
"in dicta."

COW SSI ONER LEI BON TZ: And Bal four was a
Section 5 case, not a Section 7 case, right? 1s that
correct?

It wasn't a C ayton Act case.

MR. MELAMED: | don't believe it was Section 7.
That's correct.

CHAl RMVAN MAJORAS: And did the Sixth Circuit
just get it wong in American Cyanam d? And | could ask
t he same question about the Suprene Court in
Nat i onal Lead.

MR. MELAMED: Well, the Suprene Court in
National Lead -- you nean U S. v. National Lead or
FTC v. National Lead?

CHAl RVAN MAJORAS: Let ne think

FTC v. National Lead.

MR. MELAMED: That was a fencing-in
cease-and-desi st type renedy there. | think that was
either the price discrimnation case or the basic DuPont
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case, and the renmedy was don't do it again and we're
defining it broadly. It did not go to the question
we' re speaking of here.

As to Anerican Cyanam d, of course, it was a
Sixth Circuit decision 40 years ago. | don't think the
I ssue was squarely joined in terns of they tal ked about
the jurisdiction of the comm ssion to enter a renmedy of
that type. They didn't talk about whether the statute
woul d aut horize where it was not in the nature of a
cease- and-desi st order.

But nore inportantly, the comm ssion, on remand
fromthe first Sixth GCrcuit decision, characterized
its earlier decision as a Wal ker Process-type
vi ol ation, because in the interimbetween the first and
t he second comm ssion decision, Wal ker Process was
deci ded.

So thus the intuition | think that drove
American Cyanam d was the sanme intuition to arise in
Wal ker Process; nanely, if you had commtted fraud and
you are not entitled to have a valid patent, then the
act of enforcing the patent could be considered an
illegal act and could be properly be renedi ed
cease- and-desi st order --

COW SSI ONER ROSCH:  That's precisely the point
| was trying to make a little bit earlier
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Can | take you back to 13(b) for just one
monment ?

MR. MELAMED: Yes. O course.

COW SSI ONER ROSCH:  You nentioned the context
I n which 13(b) was enacted, but one of the things you
did not nention was the |ack of any pre-Section 5
enforcenent authority with respect to nergers that
exi sted at that tine.

Wasn't the primary reason that 13(b) was enacted
was to enable the comm ssion to obtain prelimnary
injunctive relief that it did not have because the
statute, Section 5 standing al one, provided that it
could only grant relief after notice and hearing, which
meant that it could not get -- it couldn't itself order
prelimnary injunctive relief?

Isn't that the primary reason that 13(b) was
enact ed?

MR. MELAMED: It may well be. It certainly was
central to the whole 13(b) story. Absolutely.

COW SSI ONER KOVACI C: Could | ask one other
comrent about the age of American Cyanam d.

Is the fact that it is 40 years old, nearly
40 years old, an indication of its stal eness perhaps?

MR. MELAMED: | think that, coupled with the
fact that there are no subsequent judicial decisions
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aut horizing the conm ssion to provide the kind of
restorative remedy in a nonnerger case, suggests that it
Is stale. Yes.

COW SSI ONER KOVACIC: | was trying to recal
for nmyself the nunber of instances in which a public
agency has been before the appellate federal courts and
the Courts of Appeals or before the Suprenme Court since
Brunell in the m d-1960s in which those tribunals have
wei ghed in on the adequacy or inadequacy of renedies
sought by any of the public authorities, and I am having
a difficult time comng to m nd of any.

MR. MELAMED: Well, naybe the matter hasn't cone
up in part because the comm ssion hasn't pushed the
authority this way.

| am struck by the fact, just this norning |
noticed, in Toys "R' Us, here is a case where a firmwas
found to have exercised and then aggrandi zed mar ket
power by orchestrating a horizontal cartel, and the
comm ssion did not seek a restorative renmedy. The
comm ssion sinply said, Sin no nore.

So perhaps it is because the conm ssion has not
sought to exercise this kind of authority, parties
haven't had to bring it to the courts.

COW SSI ONER KOVACI C: What | was thinking is
that the other public agencies have not frequently been
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before the courts either just to suggest that the fact
that the authority is old perhaps suggests how unusua
it has been for the public agencies to be before the
Courts of Appeals trying to enforce renedies.

MR. MELAMED: Perhaps it is. |'mnot sure what
| esson one draws fromthat.

CHAl RMVAN MAJORAS: M. Mel aned, you go on then
after you nake the argunent that you think that the
Comm ssion doesn't have authority to order any kind of
i censing and you nake argunents to be offensive, and I
wanted to ask you, | wanted to zero in now on those
argunments.

You argue, of course, that in the but-for world
Ranbus woul d have set RAND terns, and so in your
argunments, though, if we set a royalty, we should set it
at 2.5 percent | believe is what you argued.

["'msorry. |I'mgetting -- |I'm asking you two
di fferent questions at once. Let ne ask it a different
way .

How can we accept that the but-for world would
have i ncluded Ranbus setting RAND terns for JEDEC or
assuring JEDEC that it would when Ranbus is on record as
saying -- and | know that sonme of those tines that
Ranbus said it was when it was | eaving the
organi zation -- but Ranbus said: That is not our
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busi ness practice. W do not adhere to RAND ternms,
peri od.

So how can you now tell us that that is in fact
what woul d have happened and how can we find that that
Is what the but-for world would have | ooked |ike?

MR. MELAMED: Let ne answer that directly if |
may make one nore sentence about American Cyanam d j ust
to put that to rest.

It is noteworthy that despite it being a
Wal ker Process-type case, even in Anerican Cyanam d the
comm ssion did not seek a zero royalty renedy.

Now, as to your question, | think the answer is
this.

Ranbus -- the conplaint counsel say, Wll,
Ranmbus was all about royalties. It was not a
manuf acturi ng conpany. |t just wanted to make
royal ties.

That is precisely the reason that Ranbus woul d
have gi ven a RAND assurance in the but-for world.

Prof essor Teece testified in sonme detail about
how in the but-for world, unlike the real world, Ranmbus
woul d have been faced with a choice between saying no
RAND commitnment, in which case its technol ogies, the
comm ssion's opinion and conpl ai nt counsel suggest,
woul d not have been included in the standards, and the
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comm ssion found that the JEDEC standards were likely to
drive the market, so Ranmbus woul d have said, It's either
nothing or it's RAND, and we have no other strategy, but
we're not |like a manufacturing firmthat m ght say
that's okay, we'll manufacture our own product, go out
to the market, wal king further on the gate, so they were
tal ki ng about wal king away fromthe market if they
didn't give a RAND conmtnent. And a rational Ranbus,
preci sely because it is royalty focused, would give a
RAND conmi t nent .

Interestingly, after Professor Teece testified
this way, Professor MAfee was asked about that, and he
had no opi nion about the matter. Frankly, | think we
all know that is what econom sts do when they don't say
what their |awers want themto say. He did not
contradi ct Professor Teece's anal ysis.

COW SSI ONER HARBOUR:  But isn't it all about
timng, though?

| mean, isn't it likely that had Ranbus
di scl osed its patent applications early in the
standard-setting process, before deception and | ock-in
had di storted the standard-setting process, that those
t echnol ogi es woul d not have been chosen by JEDEC at t hat
early point and that alternatives would have been
chosen, therefore there would be zero royalties?
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Isn't it all about the timng?

If the timng is later in the process after
| ock-in and deception, then it probably would be nore
likely that there would be a RAND comm t nent.

But if you start this process at the point of
the true but-for world, before the deception took place,
isn't it likely that JEDEC woul d have chosen alternative
t echnol ogi es?

MR. MELAMED: | think not, Comm ssioner Harbour.
And here's why.

There are -- and by the way, | just want to
reiterate a point that was in colloquy with M. diver.

There was a heavy burden on conplaint counsel in
proving that the but-for world and the real world
diverge. It cones out of the Mcrosoft case. It cones
out of Areeda & Hovenkanp.

COW SSI ONER HARBOUR:  But Rambus' own
docunments - -

MR. MELAMED: | understand. |1'mgoing to go to
the facts here.

COWM SSI ONER HARBOUR:  Ckay.

MR. MELAMED: There are three facts, it seens to
me, that are uncontroverted and that denonstrate | think
conclusively that that is an extrenely unlikely
scenari o.
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First, it is clear that JEDEC preferred the
Ranbus technol ogies. They chose them after carefu
consi deration of alternatives and they chose them
again, without |ock-in, in DDR2. And the JEDEC nenbers
have al so chosen them for other non-JEDEC standards |ike
in RLDRAM which is a bit of a proprietary -- not
proprietary but non-JEDEC standard that was devel oped by
Sun and | nfi neon.

So the market has shown a real preference to
these -- Professor Teece's --

COW SSI ONER HARBOUR: | just have to address
t hat .

The market showed a real preference after
| ock-in.

VWhat about Ranbus' docunents that said that
these -- that it could easily be worked around?

Your own docunents acknow edge that in the JEDEC
standard-setting process.

MR. MELAMED: Well, | amnot sure the docunents
acknow edge that all four of these technol ogies could
easily be worked around. | don't think the JEDEC -- the
Ranbus engi neers knew that or were that focused.

Recal |, at that tinme Ranbus not only didn't have
any issued patents, it didn't have any patent
applications that are now at issue. The applications
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that led to the patents that are now bei ng enforced by
Ranmbus were filed beginning in 1998, years after Ranbus
| eft JEDEC.

So at this early stage we were dealing with very
I npreci se under standi ngs of what the patent interest
m ght be and what the standards m ght be.

We do know -- we do know, whatever the timng --
now, let's get into point one -- whatever the timng,
after careful consideration of the alternatives, JEDEC
said this is the best.

Now, M. Oiver would Iike to the comm ssion to
believe that it was a close call. There is nothing in
the record to suggest it was close. It was well thought
t hrough, not cl ose.

Now, that is point one.

COW SSI ONER HARBOUR: Let ne respond to that
and propose that in viewng the totality of the
ci rcunst ances, the JEDEC gui des, the expectations of the
menbers of JEDEC, the EIA guides and the other
gui deli nes. These docunents tal ked about patents,
patent applications and intentions to file patents.

So again | go back to the timng

Had Ranbus not engaged in deception and had
signaled its intentions to the JEDEC nenbers at that
time, JEDEC easily could have worked around those
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whi ch Ranbus' docunments state.

MR. MELAMED: To ny know edge, the conm ssion
did not put a date on the earliest tinme that Ranbus
shoul d have discl osed or say what it should have
di scl osed at that tine.

And what ever that date was, there is, to ny
know edge, no evidence in the record that the carefu
consi deration of alternatives fromwhich canme the
careful considered preference for Ranmbus technol ogi es
was after that as opposed to before that.

COW SSI ONER HARBOUR: But we're tal king about

the but-for world, a world that is --

MR. MELAMED: | understand that.

Excuse ne.

But suppose it were -- and | don't think the
record is to the contrary -- but suppose it were that

JEDEC consi dered twenty technol ogies and the | ast one
they considered was Ranbus. And at that point Ranbus
shoul d stand up and say, depending on what they knew

about their patent interests at the tinme, W mght have

a patent covering that. At that point the consideration

woul d have al ready have taken pl ace.
The burden is on conpl aint counsel, and | don't
think there is any evidence in the record that would
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suggest the kind of hypothesis you i mgine, which is
that all of this consideration of alternatives took
pl ace after some breach of a duty to disclose.

COWM SSI ONER HARBOUR:  Wel |, the evidence
appears to be Ranbus' docunents itself. The
docunents --

CHAl RMAN MAJORAS: | need you to conme back to ny
guestion and respond to ny question if you coul d.

MR. MELAMED: On why woul d they have accepted a
RAND conmmi t nent ?

Well, so you had the expert testinony -- we had
the expert testinony from Teece, which is not
contr adi ct ed.

Now, on the other side of that, as | understand
it, conplaint counsel nade essentially two points.

First, they say, well, in the real world,
Ranbus w t hdrew from JEDEC and said we're w t hdraw ng
in part because your patent policy and ours aren't the
sane.

Comm ssioner Majoras, | think they have drawn
exactly the wong inference fromthat testinony.

I f Ranmbus had thought that it could stay in
JEDEC and then make a discl osure and then say, W' re not
going to give you RAND, if they had thought that were a
rati onal course, they would never have w thdrawn from
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JEDEC.

They wi thdrew from JEDEC preci sely because they
knew that if they were ever in a position where they had
to give a RAND conm tnent or have those technol ogi es out
of the standard, they would have to give a RAND
conmmi t ment .

The letter proves, it seens to ne, that they
knew that in the but-for world in which had they nade a
di scl osure and were faced with that choice, they would
have to give up their right to keep --

COW SSI ONER ROSCH:  Wwell, let nme ask you about
that, M. Ml aned.

Did you introduce -- and | don't nean you
personal ly, but did Ranbus introduce any evidence
what ever to explain that those letters did not nean what
they said, nanely that Ranbus was in fact willing to
give a RAND commi t nent ?

Is there any evidence from Ranbus, either a
perci pi ent Ranbus w tness or any docunents which
undercut those letters --

MR. MELAMED: The only -- no, not a percipient
W t ness.

COW SSI ONER ROSCH:  -- or explain themin the
way that Professor Teece, who | adnmire greatly, you say
expl ai ned them or that you've just expl ai ned?
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MR. MELAMED: This woul d have been hypothetica
testinony. |f you had been asked and if you had made a
di scl osure, would you have given a conm tnent?

There is testinony answering that hypothetical.
It was Teece's testinony. To nmy know edge --

COW SSI ONER ROSCH:  But he is not a percipient
W t ness.

MR. MELAMED: No. | said not a percipient
W t ness.

But to nmy know edge, Ranbus had not fornmed a
vi ew about that because it never experienced that in the
real world. In the real world it was advising that if
it gets out of Rambus (sic), it doesn't have to face
that situation.

Now, the other thing that conplaint counsel rely
on is the IEEE request in the real world for a RAND
conmmi t ment .

It is not clear what Ranbus did there. Ranbus
wrote back and said, We're going to continue to |icense
as we've licensed in the past.

Draft letters said that we're going to reserve
the right to change that, and they didn't send that
draft.

It is not at all clear that they deni ed what
t hey understood to be a RAND comm tnent or what | EEE
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understand to be a RAND conm t nent.

But the nore inportant point about that episode
Is that that had to do with RanlLink. RanLink was a
generic interface, not suitable for DRAMs.

So it did not present Ranbus with the choice it
woul d have faced in the but-for world, nanely, give a
RAND commi tnent or |ose all your rights.

And when faced with that, it seens to nme, as
Chai rman Maj oras' questions earlier today suggest,

Prof essor Teece is clearly right, and he is of course
uncontradi cted, a rational Ranbus would have said, Yes,
we'll give a RAND conmmi t nent.

CHAIl RMAN MAJORAS: M. Melaned, | think | nmay
have i nterrupted you when you were about to give nunbers
two and three in response to Conm ssioner Harbour, and I
wanted to hear them too, so if you wouldn't m nd
returning to that, please.

MR. MELAMED: Well nunber one was it was
preferred after careful consideration.

Nunber two -- could we have slide nunber 3,
pl ease.

The JEDEC rules explicitly did not prohibit
i ncl usi on of patented technol ogi es.

The EIA manuals explicitly say that it's okay if
you could get a RAND comm t nent.
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The JEDEC manual says there's no restriction on
i nclusion of a patented itemw th RAND assurance.

Interestingly -- let me try slide 7, if |
remenber correctly.

Yeah.

Even the testinony about what did "open
standards” nmean -- one of the am cus briefs nmade a big
deal about open standards. It is not clear | suppose
what it neans. There is conflicting testinony.

But | ook at what the JEDEC chair man,

Desi Rhoden, said.

He said: Everyone can participate. That's what
it means. It neans it's open as a procedural matter or
maybe he neant nondi scrim natory of |icensing avail abl e
to everyone

John Kelly, the general counsel of EI -- Al,
said that patented features can be included with RAND
assur ance.

And there were several other w tnesses that said
essentially the sane thing.

So it is clear that JEDEC did not prohibit
patent ed technol ogies with a RAND assurance.

And then finally, the nost inportant thing --
Chai rman Maj oras, you referred to this earlier in your
colloquy with M. Qdiver.
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Let's have slide 4 if we can.

There were several instances -- | think you said
three. W count nore than that, five. Maybe one of us
has m sunderstood part of the record -- but at |east
several instances in which patented technol ogi es were
know ngly included in the JEDEC st andards.

In three of these there were the RAND
commtnent. In one there was sonething nore specific, a
royalty rate commtnent. As to the bottomone, it is
not clear there was any conm tnent at all.

In sonme of them-- the Msaic patent, very |like
our case, 1995, it's a DRAM patent. There was col |l oquy
back and forth between the patent hol der and JEDEC about
what does RAND nean, and ultimately they said, We'll
gi ve you a RAND conmm tnent, and JEDEC proceeded.

QuadCast. Conpl ai nt counsel has nade a | ot of
t hat because initially everyone said, Wait a m nute,
stop, we can't do QuadCast, it's patented. U tinmately,
they gave a RAND conmm t nent and proceeded wi th QuadCast
i n the standard.

Coul d we have slide 5, please.

In addition to those, there are other exanples
in the record where patent concerns were raised.

Sonmeone woul d say, Wait a mnute, | think so-and-so
m ght have a patent on this. The recordis alittle
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uncl ear about what exactly transpired. But we do know
that in these six instances the technology with a patent
cl oud over it was included in the JEDEC st andard.

In sonme ways slide 5 is closer to our story than
your slide 4, because recall we had no issued patents,
we had no pending applications that have ultimtely | ed
to the patents on the technol ogies that are at issue
here, so all we could have possibly have said is we
m ght have -- we m ght have a patent on this, on these
technol ogies. And the question then is would JEDEC have
sinmply thrown up its hands and wal ked away in the face
of this.

And that takes ne to M. Qiver's argunent about
JEDEC is a satisfice. | don't knowthat it's a
satisficer. That's a nice econom c theory.

But let's play with their logic for a m nute.
Let's imagine that JEDEC is a satisficer. |mgine
you're a satisficer who knows and prefer this technol ogy
after careful study and now sone uncertain patent cloud
has been raised over it. Maybe you take it seriously,
but maybe you're a little worried you' re being ganed
kind of by the Echelon matter where sonebody cones in
and says, | have a patent, you can't do it (inaudible)
in the marketplace. Whatever. You have some concern.

If you' re a satisficer and you have a record of
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accepting RAND commtnents, do you sinply say, | won't
take ny preferred technology in the face of this
uncertainty, or do you say, especially because it's a
not a certain patent cloud, a RAND conm tnent, and
because it's a considered preference, a RAND comm t nent
is all | require here?

Let me put it differently.

COW SSI ONER ROSCH:  Let ne ask you, just
follow ng up on that, are you suggesting then that in
the but-for world that JEDEC woul d have accepted the
Ranmbus technol ogy even wi thout a RAND conm t nent ?

MR. MELAMED: | think that's a possibility.

COW SSI ONER ROSCH:  Well, is that what you're
asking us to find? Because that would be revisiting our
liability decision, would it not?

MR. MELAMED: We have argued that. There are
many ot her possibilities. No. Al we're asking you to
find today, which we believe is the nore likely
scenario, is that they would have insisted on RAND and
woul d have given a RAND.

COW SSI ONER ROSCH:  I's there any evidence in
the record, M. Ml aned, that anybody at JEDEC t ook
those letters to nean sonething |less than they said, in
ot her words, to undercut their view of those letters?

MR. MELAMED: |'msorry. The letters?
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COW SSI ONER ROSCH:  The letters in which Ranbus
said that they would not make a RAND conm t nent .

Is there any evidence --

MR. MELAMED: But there is no such letter

There is a letter in which Ranbus w thdrew from
JEDEC and said, in one sentence, your patent policy and
ours i s inconsistent.

There's nothing that said we would not give a
RAND conmi t nent .

COW SSI ONER ROSCH:  Correct.

MR. MELAMED: And | assune they took that
letter, if anybody saw that letter, at face value. But
t hat doesn't nean what they would do if faced with a
Hobson's choice that they possibly woul d have been faced
with in the but-for world.

COWMM SSI ONER ROSCH:  But to cut to the chase on
this particular aspect, there is no evidence in the
record either with respect to JEDEC s understandi ng or
Wi th respect to Ranbus' understandi ng that woul d
undercut the face of those -- of the letter; correct?

MR. MELAMED: Well, again, it depends what you
mean by "the face of the letter.” But there is nobody
saying this letter doesn't mean what it says.

But there is evidence that goes to this issue.
There is evidence froma nunber of JEDEC nenbers who
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said, in various contexts, W don't really think Ranbus
IS going to have valid patents on these technol ogi es.
For one thing, we think there's a ot of prior art.

So that may be one of the reasons that this
I ssue wasn't vetted nore at |ength.

CHAIl RMAN MAJORAS: If | may, M. Ml aned, as the
M crosoft court recogni zed, one of the difficulties that
we have is that of course we don't know what the but-for
worl d woul d | ook |ike precisely. None of us does.
That' s i npossi bl e.

And what that court has said, | think other
courts have said as well, is that, Look, | nean, that's
why you have to resol ve reasonabl e doubts agai nst the
wr ongdoer because ot herw se, you know, it's obviously
not fair to consuners and others who m ght be injured
to have to ask themto run around in sone inpossible
way and create precisely what the but-for world would
be.

So why isn't that sonmething that we need to take
I nto account?

And if we do, then, you know, on this record,
then why isn't M. Oiver right that we should -- while
there may be evidence on both sides of what the but-for
worl d woul d | ook |ike, why not say, Well, all right,
then we'll resolve these doubts agai nst Ranbus and we'l |l
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find what M. Odiver is asking us to find and say, |I'm
sorry, no royalty?

MR. MELAMED: | think you should take that
| anguage seriously but understand it for what it neans.

The | anguage that doubt should be resol ved
agai nst the defendant is pertinent to the liability
guestion, as it was in the first Mcrosoft decision and
I think as it was, as you understood it, in your
deci sion. Because if | understand your decision, you've
basically said this is conduct reasonably capabl e of
excluding and with no counterweighting justification
that's enough for liability.

There i s |l anguage el sewhere to the sane effect
as you paraphrased that goes to what | call renedial
efficacy, will the remedy solve the problem And in
that there's a lot of |anguage that says in that
situation resolve it against the defendant.

The question we face is a different one. It is
a threshold question, which is, is there sufficient
proof of a problemto warrant a renedy that goes beyond
sin no nore, that has to do with di m ni shing one's
mar ket power or reducing one's prices, dimnishing one's
revenues, changing market structure. Those are nore
I ntrusive equitable renedies.

And in that context, although there's not a | ot
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unani nous, as | understand it.

In -- could we have slide 2.

This is | anguage that you referred to nme and
Chai rman Maj oras just quoted.

The Areeda & Hovenkanp treatise says that

70

equi tabl e renedi es that go beyond an injunction agai nst

unl awf ul conduct require a clearer indication of causal

connection between the conduct and creation or
mai nt enance of market power.

That | anguage was quoted twice in the first
M crosoft case, in the second tine in italics, the
keywords. And in the second Mcrosoft case, | think
the case that, Chairman, you're very famliar with
Massachusetts versus Mcrosoft, it was quoted again
that time affirmng the refusal of the District Court
to order a conpulsory licensing of intellectual
property.

COW SSI ONER KOVACI C: Do you have a sense of
what they mean by "clearer" here?

Cl earer than what?

MR. MELAMED: Well, | think clearer than is
necessary sinply to find liability and authorize a

si n-no-nore order.

El sewhere in the treatise they talk a little bit
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t he renmedy, the higher proof bar nust be.

COW SSI ONER KOVACI C. Do they give any
operational criteria for telling us when we are
cl earer?

MR. MELAMED: No. | don't think they really do.
But | think they clearly say the burden is on the
plaintiff. The IP and the intellectual property
treatise is clear about -- could we have slide 1,
pl ease.

It is clear the plaintiff has the burden.

This treatise calls it a causation requirenent
that the plaintiff show that the standard-setting body
woul d not have adopted the standard, not that it m ght
not have, not that it's nore likely, that it would not
have adopted the standard.

And then Areeda & Hovenkanp and the M crosoft
cases say that you need nore proof than you need for
liability.

Now, the principal argunent against this, as |

understand it fromM. Oiver, is to say, Wll, that was

a mai nt enance case.

Now, one problemw th the argunent, as
Chai rman Maj oras pointed out, is that the | anguage
doesn't say that.
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The first thing in -- put up slide 2.

The first thing in the Areeda & Hovenkanp quote
I's creation, not maintenance.

But there is another nore fundanmental problem
with their argunent.

If the Mcrosoft court had been faced with a
requested renedy to elimnate Mcrosoft's market power,
l et's say put the operating system Wndows in the
public domain, then it would be -- there would be a
logic to say, wait a mnute, isn't there a greater cost
or a greater risk of a false positive if we take away
mar ket power that at least initially was |lawfully
obt ai ned.

But that's not what was issued in Mcrosoft. In
neither case was anybody sayi ng take away M crosoft's
mar ket power. Both of the renedies were intended to
really -- about entry barriers and to restore the
precise harmthat the plaintiffs alleged had taken
pl ace.

COW SSI ONER KOVACI C: Wasn't the theory of the
remedy, though, to take neasures that would in fact
di ssol ve the market power?

MR. MELAMED: No. It was to reduce the entry
barriers that it was thought Mcrosoft had artificially
creat ed.
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COW SSI ONER KOVACI C. Wul dn't the natural
consequence of that have been, though, to reduce the
mar ket power ?

MR. MELAMED: It depends whether entry barriers
rather than skill, foresight and industry were the
source of Mcrosoft sustaining market position. That
was the market test the case was intended to bring
about .

But the point is that it was a nuch nore nodest
remedy, and so in Mcrosoft, as in our case, the
gquestion is, is there a problemto solve. And then you
hopeful ly can calibrate the renedy appropriately for the
pr obl em

And that question is identical whether it's a
mai nt enance case and you're tal king about adjusting
entry barriers or a creation case and you're talking
about directly assaulting the market power. In either
case, the question is, is there a market power problem
to be addressed by sonehow, you know, fixing the
pr obl em

And Areeda & Hovenkanp and the M crosoft courts
twice in that decision said, if you' re going to go that
far, you have to have pretty darn good proof, a lot nore
proof than you need sinply to find a violation or sinply
to issue a cease-and-desi st order

For The Record, |Inc.
(301) 870-8025 - ww. ftrinc.net - (800) 921-5555



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N BP O © W N o O »h W N KB O

74

CHAl RVAN MAJORAS: But you argue that in the
but-for world, when presented with a choice, Ranbus
woul d have given RAND terns.

MR. MELAMED: Absolutely. Yes.

CHAl RMAN MAJORAS: So then the job for us then,
as you woul d argue, it becones decidi ng whet her --
deci di ng what RAND woul d be --

MR. MELAMED: Yes.

CHAI RMVAN MAJORAS: -- or would have been?

MR. MELAMED: Well, yes. Yes. Yes, that is the
question, what would that nmean if we had -- if we had
pl ayed out this but-for world and the standards were
exactly as they are today and Ranbus had nade a RAND
conmm t ment .

Now, the issue is what woul d RAND have neant in
the md-'90s. Back in the md-'90s, RAND neant perhaps
only that Ranmbus nust avoid, in the words of the JEDEC
rules, "unfair discrimnation" and that, as suggested by
the Justice Departnment's October 30 business review
letter, royalties nust be | ow enough to "permt the use
of the patents in commercially viable products.” Maybe
not a lot nore teeth than that.

That's what Professor Teece with teeth testified
to.

And that's what the coll oquy between JEDEC and
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Mosai c | eading to Mosai c RAND comm tnents and JEDEC s
inclusion of its technology in the standard woul d
suggest everybody then understood "RAND' to nean.

So what does that mean the conm ssion shoul d

do.

One possibility is the comm ssion could sinply
say license on RAND terns. After all, the rea
conpetitive concern in the RAND area -- there are two |

can assure. Rates are a part of it, but the nost
I mportant part is nondiscrimnation.

CHAl RMVAN MAJORAS: And aren't we just buying
ourselves a whole | ot of trouble going forward if we
say okay, fine, go off and license on RAND terns?
Because natural ly, whatever you say the RAND termis by
definition, others are going to say it's not
reasonabl e, and the next thing you know, they're going

to be back here and we're going to be deciding it.

So | nean, | don't know what that gets us.
MR. MELAMED: | understand. You're quite right.
And | think the parties may well, you know, in effect

resolve that, not want to conme back, but that's a rea
risk.

And the comm ssion may even, apart from
consi derati ons of expedi ency, want to assess what RAND
I's because of what is inmagined that if a court would
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have been called upon in the real world potentially to
make that very sanme decision, then why not just cut to
t he chase.

So then the question becones what in the record
will shed Iight on what RAND m ght be.

Let me turn to slide 10.

The record contains a fair anpunt of information
about this.

Conpl ai nt counsel, interestingly, accuse us of
relying on, quote, a handpicked selection of a limted
nunber of |icense agreenents.

COW SSI ONER HARBOUR: M. Mel aned, let nme stop
you for a nmonent. | want to tal k about the
adm nistrability of RAND and get your thoughts on that.

If rates are set, how | ong, in your opinion,
will those rates or would those rates be valid?

MR. MELAMED: Probably -- excuse ne one second.

(Pause in the proceedings.)

Well, | nean, one possibility is until the
patents expire, at |east the patents Ranbus has
presently been suing on.

COWM SSI ONER HARBOUR: Ckay. And will the
rates need to be nodified or updated as tine goes on,
or woul d Ranbus anticipate that there would be one rate
set?
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MR. MELAMED: | think they anticipated it would
be one rate set. But we -- look, there's no question,
this is a thorny area. That's why now Justice Breyer
said in Town of Concord that we should avoid
r at emaki ng.

But it doesn't follow that the conmm ssion shoul d
do sonet hing i nappropriate, like a zero royalty. |If
adm nistration is the problem stick to cease and
desist, just say, all right, there are other ways to
solve the adm nistration problem And perhaps on this
one, if you want to go and set a rate, set a rate, and
I f parties have to conme back and petition for
nodi fi cati on because of changed circunstances, well,
that happens fromtine to time under conmm ssion's
orders.

COW SSI ONER LEIBOW TZ: M. Melaned, | agree
with you that we can't just say that because of the
conplications of setting RAND rates that we should go to
zero royalty.

But |let ne ask you this.

Do you really think for chip manufacturers or
for makers of end-user products or controllers we should
set one rate? Wuldn't we have to nonitor negotiations?
Wul dn't we have to decide between two parties that
can't conme to an agreenent?
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| nmean, it really does make us a ratenaking
agency at sone level -- or it mght.

MR. MELAMED: Well, | think you could set one
rate, let's say one rate, for exanple, 2.5 percent, and
say this has got to be the wei ghted-average rate for al
JEDEC- conpl i ant products in the four -- of the four
technol ogies and |l et the market decide specifically how
t hi s shakes out.

COWM SSI ONER LEIBON TZ: So you woul d set a
presunptive rate and all ow negoti ations around that rate
dependi ng on other factors? |Is that what you' re talking
about ?

| just want to flesh this out.

MR. MELAMED: | would say one possibility -- and
by the way, maybe this is sonething that if there's a
mechanismto do it could be hanmered out in a nore
i nformal setting about the details.

But one possibility would be to say Ranbus
cannot receive wei ghted-average revenues in its |licenses
I n excess of X percent and |let the market decide
specifically how that nmay break down anong different
types of licensees. That m ght be a less bit regulatory
way than setting a specific rate applicable to a
specific kind of |icense.

COW SSI ONER KOVACIC:  So | understand, are you
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saying that fromour earlier conversation that an order
that mandated RAND itself would be illegitimte because
t he comm ssion | acks the power to inpose it?

MR. MELAMED: W have argued that it goes beyond
the cease-and-desi st power, and now we're saying, if the
conmm ssion is going to enter such an order, here are
sone ot her ways --

COW SSI ONER KOVACI C:  But initial discretion
you would say -- if you saw an order of this kind, your
response to it would be, hypothetically, in the
appel l ate process, that in itself is illegitimte?

MR. MELAMED: That would be a possibility.

COW SSI ONER HARBOUR: Let ne ask you this.

How woul d the comm ssion handl e all of Ranbus’
exi sting contracts? Wuld those existing contracts have
to be voi ded?

MR. MELAMED: | would -- that's a good questi on.
| hadn't thought about that.

| would think that with respect to the
appropriate products, which are the four technol ogies
for SDRAM and DDR, that you could say, if we get past
the authority problem that Ranbus cannot enforce
exi sting contracts in the future for future infringenent
beyond whatever rates you set.

Il would like, if I could, to have a m nute on
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DDR2. | know |I'm over ny tine.

COW SSI ONER ROSCH:  Actually, just before you
get to that mnute, can | ask you, what do you propose
as a royalty rate?

Just cut to the chase.

MR. MELAMED: Sonet hing north of 2.5 percent.
The absolute mnimumis 2.5 percent.

COW SSI ONER ROSCH:  And 2.5 percent is the
based on this best contract -- that's your best
benchmar k.

MR. MELAMED: That's the best benchmark.

But if you | ook at the set of evidence referred
to here, you really go quite a bit farther north.
Actual ly, as you know, we've argued 3.5 is reasonabl e.

I know t he conm ssion has heard sone testinony about

t hat .

May | do DDR2, please?

The conmm ssion found no causal link. The
plaintiff has the burden of proving causal link. There
Is no anticonpetitive -- there is, therefore, in the
comm ssion's finding -- liability decision no finding of

harmto conpetition in the markets in which these
technol ogies are |licensed for use in DDR2. That should
be the end of the matter.

Now, conpl ai nt counsel nmake two argunents.
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One, they say, well, the world m ght have been
different. |If you reconstruct sone hypothetica
deci si on path, nmaybe we would wind up with different
technol ogies in DDR2 today.

| think there is no reason for that of course if
we believe that we woul d have given RAND, and so forth.
But even apart of fromthat, that's, nunber one,

I mmat eri al .

It is imaterial because the issue before the
comm ssion is not to rewite the course of history. It
Is at nost, again, leaving aside the authority point, to
correct conpetitive harmin those markets in which harm
has been found. And there has been no harm found wth
respect to the licensing -- no anticonpetitive harm
found with respect to the licensing of DDR2.

Poi nt two, conplaint counsel say there is no
evidence to prove it would be -- that these technol ogies
would be in DDR2. | think that is wong, which I'll get
to in a nonment. But of course, that puts the burden of
proof on the wong party. They have to prove that it
woul dn' t be.

And if you |l ook at the proof, the proof is it
woul d be because it is in DDR2, it's going to be in
DDR-3, it's in RLDRAM it's in the other standards
because it's the reveal ed preference of JEDEC.
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COW SSI ONER HARBOUR: But isn't the objective
of the remedy to address the real-world effects of
Ranbus' unl awful conduct ?

If the comm ssion does not extend its renedy to
DDR2, woul dn't Ranbus unjustly realize the fruits of its
unl awf ul conduct ?

For exanple, as | was saying to conpl aint
counsel, DDR2 is projected to be 70 percent of sales in
2007 and roughly $290 million in royalties.

So based upon the comm ssion's fencing-in
authority, shouldn't the renedy address these real-world
effects?

MR. MELAMED: |'mglad you nentioned fencing in
because | wanted to get to that as a second argunent.

The straight answer to your question is that
these effects are not caused by a violation of |aw
That is what the conm ssion found when it said no causal
I i nk has been established.

Now, | know there is a footnote that said the
contrary hasn't been proven, but the plaintiff has to
prove a causal |ink.

Now, fencing in is not a shortcut to get around
that. "Fencing in" neans tell the party that he cannot
engage in unlawful conduct, and you can define it
br oadl y.
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For exanple, you could say to Ranbus not just
don't decei ve JEDEC about SDRAM and DDR, don't engage in
m sl eadi ng conduct with respect to any standard-setting
body in the future, or you could say, nore broadly,

geographi cal ly or whatever.

But what you can't use fencing in for -- no case
suggests you can use fencing in for this -- is to say
here i s conduct that was not illegal conduct, but we

don't like it and we're going to stop it. Because at
nost, the violations here had to do with deception, not
wi th enforcing patents.

COW SSI ONER HARBOUR:  But isn't the test for
fencing in whether the conm ssion can articul ate a
reasonabl e rel ati on between the anticonpetitive conduct,
bet ween Ranbus' deception, and the prohibited
activities, which is the collection of royalties?

MR. MELAMED: No.

COW SSI ON HARBOUR: The test for fencing in is
not the sanme standard for causation and | ock-in.

MR. MELAMED: | think that is incorrect,
Conmm ssi oner.

| think that "reasonable relation" neans that
you couldn't say to us that because of deception at
JEDEC, oh, and by the way, you know, you can't sel
ai rpl anes next nonth. It has to bear a reasonable
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relationship to the kind of wongful conduct that we
engaged in in the past and that one m ght fear we w ||
engage in in the future.

COW SSI ONER HARBOUR:  Wel |, you'll have to | ook
at that because ny understanding is that DDR2 does not
have to be |inked by causation and |ock-in to be
reachabl e under the fencing-in authority.

MR. MELAMED: | don't read the cases that way.

But consider the "reasonable relation" |anguage.
That | anguage woul d enconpass a renedy that would say to
M crosoft, G ve up your copyright in Wndows, because
that copyright, after all, is reasonably related to the
whol e schene that they were found to have viol at ed.

That's not a proper use of "reasonably rel ated"
or a proper way to analyze renedies, it seens to ne,
Comm ssi oner Har bour .

CHAl RMVAN MAJORAS: Ckay. Thank you very nuch,
M. Mel aned.

M. diver, rebuttal ?

MR. OLIVER  Yes. Thank you.

COW SSI ONER LEIBOW TZ: M. diver, just one
qui ck question follow ng up on what M. Mel aned st at ed.

Is he wong about a reasonable relationship in
the context of fencing in? And if so, could you explain
why.
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MR. CLIVER: | believe that there would be a
reasonabl e relationship here if the comm ssion chose to
follow this path.

| believe that it is appropriate for fencing-in
relief under certain circunstances to prohibit what
ot herwi se woul d be | awful conduct that is related to or
associated with the unlawful conduct. | believe that is
what Federal Trade Conm ssion versus National Lead stood
for.

And | believe that under the circunstances here,
where the relationshi p between the SDRAM and DDR SDRAM
standards is closely established with DDR2 because the
technol ogi es were carried through --

COW SSI ONER LEI BON TZ: But again, it's not
supposi ng a causal connection, so in sone way it m ght
very well be punitive to reach DDR2.

Wiy am | wong about that, that it mght be
punitive to reach DDR2? Wy is reachi ng DDR2
necessary?

MR. OLIVER | believe reaching DDR2 is
necessary in order to restore fully --

COWM SSI ONER LEI BON TZ: \Why?

MR. OLI VER Because the conpetitive conditions
that woul d have prevailed in the absence of this conduct
woul d have been either standards with alternative
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technol ogi es woul d have been carried through.

O even -- even under M. Melaned' s
hypot hetical -- | believe the evidence is against this,
but even if the JEDEC were to incorporate the Ranbus
technol ogi es and JEDEC nenbers were to negotiate in
advance for |icense agreenents, they would negotiate for
l'icense agreenents for the duration of the patent at
what ever rate that they negoti at ed.

And | submt that under the econom cs here that
t hey woul d have driven the royalty rates down very cl ose
to zero, but those rates would have applied for the life
of the patent and therefore would have applied with
respect to the future standards as wel |.

CHAl RVAN MAJORAS: But aren't you rearguing
liability when you say that?

| mean, isn't that all code for there was a
causal connection here, which what we found was there
m ght have been, but there wasn't enough evidence in
this record to prove it and the burden of proof wasn't
met ?

MR. CLIVER: | don't believe so,
Madam Chai r man.

| believe the reason is that | want to start
comng froma different place.

But with respect to liability, one properly
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started with the SDRAM and DDR standards as they are
today and asked why was it that the JEDEC nenbers
carried these technologies forward into DDR2, was it a
result of Ranmbus' deception or was it the result of
other factors, including, for exanple, the situation
that as of 2002, when the DDR2 standard was finalized,
the Infineon District Court decision had been issued and
the JEDEC nenbers may have discounted, if you wll, the
likely validity of the Ranmbus patents.

But the result was, in trying to determ ne
okay, well, why was -- why did these technol ogies end up
in the DDR2 standard, there was substantial evidence of
| ock-in and carryover, but there is also sone evidence
t hat JEDEC nenbers bei ng aware of the Ranbus patents
perhaps at that tine did not take full or proper
consi deration of the patents and perhaps were partially
at fault that they carried them over.

However, if one | ooks at the conpetitive
conditions that would have prevailed in the absence of
Ranbus' deception, one ends up with a different world.
One ends up with either nost likely a set of SDRAM and
DDR SDRAM st andards with different technol ogies, and
gi ven that both the pressures of |ock-in, which would
have carried over to those technol ogies, as well of
course as the pressure to avoid the Ranbus patents, al
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of those incentives would have been to -- once the --
once JEDEC started with the alternative technol ogies, to
continue those into future generations.

And | submit that that is the appropriate
conpetitive world that the conm ssion should seek to
recreate.

Even in the alternative, as | say, under
M. Melaned' s hypothetical, that even if they were to
negotiate for license agreenents in advance, whatever
rate they established woul d have governed for the
lifetime of the patent for the uses that they were put
and that would protect the conpany with respect to the
future generations as well.

So either way, in the absence of Ranbus’
deception, the world would | ook very different today not
just with respect to SDRAM and DDR SDRAM st andar ds but
Wi th respect to DDR SDRAM st andards, the DDR2 SDRAM

standard and the future standards.

CHAl RMVAN MAJORAS: | have no doubt, M. diver,
that the world would |l ook different. | don't think
there's any question about that. | just am not sure

about any of us having such great confidence that the
further out we get fromthe conduct, we absolutely know
what that world would | ook |ike, and that's what |'m
trying to --
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COW SSI ONER ROSCH:  And actual ly, just to
follow up on that, assune for a nonent, if you will,
that because of the kind of relief that you' re seeking
here, you are required to adduce special proof of that
causal connecti on.

Wul d your answer be the sane as it has just
been with respect to DDR2?

MR. CLIVER Yes, it would.

COW SSI ONER ROSCH:  And what specifically would
you cite as the special proof of that causal connection
with DDR2?

MR OLIVER Well, | believe that the specia
proof of the causal connection to DDR2 woul d be the very
sanme evidence that we have submtted previously with
respect to the | ock-in.

However, again, the lock-in situation would have
functioned very differently in the world absent Ranbus'
deception, that once the standards started on a
different track, the lock-in effect as well as the
desire to avoi d Ranbus patents woul d have conti nued
indirectly in that course.

| think that there is no evidence in the record
that JEDEC woul d have started with alternatives, for
exanple, using -- let's say using pins to set
CAS | atency and burst length in the SDRAM standard, that
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it would have carried on to use pins in the DDR SDRAM
standard in order to avoid Ranbus patents.

And then the DDR2 standard suddenly incurred
both switching costs and Ranbus patent costs in order to
switch fromthe use of pins to using Ranbus
technol ogies. There is absolutely no evidence in the
record that they would have done that.

Al'l of the evidence with respect to avoiding
Ranbus patents and all of the evidence with respect to
| ock-in, both would establish that once they started
down the alternative path, they would have conti nued
down that alternative path.

COW SSI ONER HARBOUR: M. diver, you had
argued in the alternative in your brief that a
reasonabl e royalty perhaps would be no greater
than .25 percent.

You al so stated that the conm ssion could not
effectively cap Ranbus' royalties unless it determ ned
how to apply that cap to conputers, handhel d devices you
sai d, tel ephones and aut onobil es.

Wul d you expl ain that argunent, please.

MR. OLI VER  Yes.

Qur understanding is that Ranbus, in addition
to having device patents, for exanple, on sem conductor
devices that would apply to both nenory chi ps and the
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controllers, also has patents that can cover conputer
systens. This would include basically any type of a
system that includes any of these devices.

COW SSI ONER HARBOUR:  So it is your opinion
then that were the comm ssion to set a reasonable
royalty rate that it would have to set that rate for
handhel d devi ces, autonobiles, tel ephones?

MR. OLI VER W understand, for exanple, that
Ranbus has at |east stated that it intends to assert
patents with respect to conputers. And again, that
woul d inmply that there would be a royalty rate attached
to the selling price of a conputer

| have no idea how the commi ssion would cap an
appropriate royalty rate for the selling price of a
conputer. But carrying that one step further, one finds
JEDEC- conpl i ant sem conductor devices in thousands of
ot her products.

Just for an exanple, ny understanding is that
aut onobi | es today can contain anywhere up to 70 chi ps.
And again, if a Ranbus patent were to cover a conputer
device that were to be broad enough to cover sonething
such as an autonobile, | have no idea how one would
properly cap a royalty rate with respect to --

COW SSI ONER LEI BON TZ: But you don't think the
conplexity of the conpliance alone should be the basis

For The Record, |Inc.
(301) 870-8025 - ww. ftrinc.net - (800) 921-5555



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N BP O © W N o O »h W N KB O

92

for rejecting RAND, do you?

In other words, the fact that we m ght be
I nvol ved in review ng decisions, that shouldn't be a
reason on alone for rejecting inposition of RAND rates?

MR. CLIVER Not a reason alone, but | do
believe it is a fact that should be considered. |
believe the comm ssion -- it is appropriate for the
comm ssion to --

CHAl RVAN MAJORAS: But of course we woul d have
to make it admnistrable, M. Oiver. But | am not
aware of a single court that has ever said it is going
to be really hard to admnister this royalty, so we're
going to make it zero.

| am however, aware of antitrust courts that
have said it's really hard to admnister this, so we're
not ordering conpul sory licensing at all.

So you m ght want to be careful with that one.

MR. CLIVER: Well, | appreciate that.

And ny argunent here is very simlar to ny
earlier argunent on deterrence. In the sane way that |
do not believe the comm ssion should base a renedy on
deterrence, | also do not believe the comm ssion to base
an order on admnistrability.

However, | do believe that these are facts that
the comm ssion should bear in mnd when it sets the
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appropriate renmedy in this case.

CHAI RVAN MAJORAS:  Under st ood.

MR OLIVER And | do submt that in this case
the renmedy that has been proposed by conpl ai nt counse
here is, in ny opinion, the only renedy that is fully
consistent with the law, with the facts of the case,
wWith the conmssion's liability decision, with
principles of admnistrability, that would fully achieve
t he objectives of JEDEC in trying to set an open series
of standards in the marketplace that would fully conply
with the expectations of JEDEC nenbers and the industry
at the time and would fully protect consuners.

That is precisely the reason that fromthe very
outset of this case, this is the renedy we have
proposed, this is the renmedy we have conti nued to pursue
followng trial on appeal and continuing today. This is
the appropriate renedy in this case.

Thank you.

CHAl RMVAN MAJORAS: Thank you.

| have one | ast question.

Since the liability opinion was issued in
August, have you had any di scussions with Ranmbus about
settling?

MR. CLIVER: Can you hold on just a m nute,
pl ease?
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(Pause in the proceedi ngs while counsel confer.)

CHAI RMAN MAJORAS: Are you having a di scussion
about settling right now?

(Laughter)

MR OLIVER It would have been a very short
di scussi on.

The answer to your question is no.

CHAl RMVAN MAJORAS: All right.

Thank you very mnuch.

(Tinme noted: 3:47 p.m)
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