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COMPLAINT COUNSEL'S MEMORANDUM IN SUPPORT OF MOTION TO
COMPEL DISCOVERY RELATING TO SUBJECT MATTERS AS TO WIIICH
RAMBEUS'S PRIVILEGE CLATMS WERE INVALIDATED ON CRIME-FRAUD

GROUNDS AND SUBSEQUENTLY WAIVED

L
INTRODUTCTTON

In the fifineni liigation, Judge Payne ruled that Rambus Inc. (“Rambus™) had forfeited
its attorney-client privilege under the erime-fraud cxception, and he ordersd Rambus to produce
documents and lestimony “respecting the legal advice provided about disclosurcs of patents and
palm;ut applications to JEDTEC by Rambus, Inc., the disclosure policy of JEDEC and about the
efloris by Rambus, Inc. fo broaden its patents to cover matters pertaining to the JEDEC
standards.” March 7, 2001, Order, Rambus v. Iyfineon [Tab 1], When its petition for it of
mandamus wits Jemed, Rambus produced doguments (o infineon AG (“Infineon™) and allowed
Infineon to depose a number of witnesses on that subject matter. Rambus litigated the issue a
second lime in the Micron litigation, and lost again. Op May 16, 2001, Judge McKclvic ordered

Rambus to producc 10 Micron Technologies, Tne. (“Micron™) the materials that were the subjecl
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of Judye Payne's order fTab 2| In additior to prodecing the documents pursuant 6 the court’s
order, Rambus also permiticd wilnesses in depositions in the Micren litigatiom (o lestify
regarding the subject matter of the contested documents.

When the Issuc arose a (hird time in Rambus’s litization with Hynis Semiconductor Inc.
{"Hynix™}, Rambus chose not to litigate, but instcad voluntarily entered into an agreement
whereby it produced not only the contested documents, but also the transeripts of prior testimony
on the subject matter {Sz¢ Letter from Basil Culyba to Kenneth Nissly, dated July 10, 2001,
attaching June 22, 2001 agreement [Tab 3]). Complionl Counsel later received copies of the
matcrials from both Infineon and Hynix.? Rambus alse did not object 1o 2 subpoena to Micron
by Hynix of transcripts of depesitions taken inn the Micron case on the subject matiers of Judge
Payme’s March 7, 2001, Order, and Micron produced those matetials to Hynix.

Lespite this clear indication that Rambus has waived both attermey-client privilege and

waonk-product protection with regand o lhe subject matter, Rambus has refused {o provide

! Complaint Counsel has compiled andd submilled (ogether with this memorandom of law
all decuments, testimony, and other supporting evidence cited herein, Each discrete item
referenced in the memorandumn has been assigned a tab number — e.g., [Tab 4] — comesponding to
the numbered tab, in the accompanying compiiation of supporting evidence, behind which the
televant docuiment, testimony, ete. appears.

In addition, Complaint Counsel has prepared a PowerPoint presentation highlighting
selected documents and testimony (fom the broader universe of supporting cvidecaec, and
containing hyperlinks to viden clips of cerlain leslimony. The PowearPoint presentation has been
submitied in both paper form and in electronic form on 2 compact disk {“CD™). Written
instructions regarding how to view the contents of the CD have also been provided

? Rambus alse produced copies of most or all of these materials directly to Complaint
Counsel. Because of the discussions and negotialions that preceded thal production, at the
present time Complaint Counsel is not arguing that the production o Complaint Counsel
independently waived Rambus's privilege.




assurances to Complaint Counsel that Rambus will refrain from asserting privilege claims to
ahstruel Complaint Counsel’s efforts to conduoct discovery on the same issues that were probed in
the /nfineon and Micron cases and that were the subject of voluntary production in Ayidz. On
ihe comirary, m response to Complaint Counzel’s attempts during a recent meet-and-eonfer i
clarify ambus’s intemtions with respect to the crime-fraud materials, Rambus’s attornays stated
m 2 lelier daled Decemnber 31, 2002 “Rambus docs nof agree that it 1s not entalled 1o asserd fully
the attorney-client privilege, and all other privileges, in this case.” Letter from Cregory F. Stone
to M. Sean Royall {Dec. 31, 2002), at 2 |Tub 4].

Rambus™s refusal 10 acknowledge its own previous walvers of privilege necdlessly
threatens to complicate discovery in this case. Promipt resolution of this issue is important, as
depositions of Rambus witnesses are schoduted to commence on Tucsday, Jannary 7, 2003,
Absent a ulng fromm Your Honer confinming that Ranibus is not entitled to assert privilege
claims on these subject matters, it is highly likely that Rambus will assert privilege objections in
these upcoming depositions, which conld necessitate a second round of depogitions of any
witnesses thal Complaint Counsel may attempt to question on these subjects. Consequently,
Complaint Counsel seeks an expedited muling from Your ITonor clarifying that;

(1)  Alomey-client privilege and worl-producl proleclion have been waived as

to the subpeel matlers of the malerials produced m the Hyeix casc,
specifically, legal advice pertaining to: (a) “disclosures of patents and
patent applications to JEDEC by Rambus, Inc.,” (b} “the disclosure poiicy
of IEDEC.” (c) “the eftorts by Eambus, Inc. to broaden its patents to cover
matters pertaining to the JEDEC standards,” {d) “the Septeinber 2000,
presentation made to stockholders, financial analysts and members of the
public,” (¢] “the preparation of the withdrawal letiers fom JEDEC,” and
(1} "the drafting of lettors relating to the patent disclosurcs to JEDEC and

IEEF, the information and documents relied upon in drafting those letters,
patent disclosures to FEDEC and TEEE and the efforts by Rambus, Tnc. to




broaden its patenit elaims 1o the cxient that any of those conversations took
place within the context of the drafting ol the withdrawal lettors...”
{Murch ¥, 2001, Order, Rumine v Infineon F'ab 1]).

{2}  This waiver includes — but is not limited to — the specific documents
produced and lestimony given in 1he fffneon and Micror cases. It further
exlemds lo all commumealions on the same subjecl maflers, by any person
at any time. The fact that g particular witness was not named in Judge
Payne’s crime-frand ruling is not a ground for objecting to discovery of
communications on the same subject matter.

(3)  The waiver cxtends to all communicalions on the same subjcel matters,
irrespective of when the communication fook place, Because the
communications with attorneys were part of an ongoing fraudulent scheme
that continued after Rambus left JEDEC, Rambus’s waiver of privileye
calends to all communications on the subject, regardlczs of whether the
specific consultations took place before or after Rambus withdrew from
the organization on June 17, 1996,

Tn the Jymix Wtigation, consistent with waiver of privilege, Rambus produced the crime-
fraud malerials o ils lilgalion opponents. Moreover, many of the documenls produced pursuant
tc Judge Fayne's crime-fraud ruling are on public record in the Eastern District of Virginia,
hawving heen used in open court at the fafineon trial. The remainder have also been in possession
of Cormplaint Counscl since the early days of the FTC s investigation and provide crucial
gvidence to support key elements of the Complaint.

Although this Mation o Compel is based solely on the ground of waiver, Complaint
Counsel believes that the same relief we seek here could be justified on alternative grounds.
However, hecanse the waiver here 15 so clear-cut :nd because we are segking an expedited ruling,
we see no reason that Your Honor needs to reach these allernative grounds. Thetefore, we have

chosen to reserve them to be raised, if'at ali, at a later time.

The alternate prounds are twofold: coliaferal estoppel and crime-frand. Specifically,



Complaint Counsel submits that Rambus is callaterally estopped from relitipating the issucs
decided by Judee Payne ’-s March 7 and March 29, 2001 Orders (March 7, 2001, Order, Rambus
v Infineon [Tab 1]; March 29, 2001, Qrder, Rawhus v. Jufineon [Tab 5]) and by the bMay 16,
2001, Order in Micron (May 16, 2001, Order Micron v Rambus [Tah 2]); consequently, Rambus
may not claim any privilege with respect to the topics of those orders. The issues of privilege
were fully briefed and litigaied in the fafineon case. Rambus petitioned the Federal Circuit for a
writ of mandamus, and thiz petition was denied, and Rambus has nol appealed the adimission of
the crime-fraud materials into evidence. These issues were briefed and hitigated again in Microm,
without success by Rambus, No purpose would be served from relitigating the issucs in the
currenl proceeding.

Moreover, the Infineon court’s order was entirely correet. In opposing application of the
crime-lrand exceprion, Rambus's sole argument was thal Infiniwon bad not made a prima facis
showing thal Rambus engaged in o fraudulent scheme. That argument was never persuasive, but
it is entirely unsupportable now that there has been an actoal jury verdict that Rambus ¢onumitted
lrand, wineh was later upheld by the presiding federal disine! judee applving a clear and
convincing evidencs standard. Furthermore, the crime-fraud materials themselves cleatly bear
ont the Frandulent scheme that Tnfincon suspectad: they confinm that Rambus’s consultations
with attorneys were part of a fraudulent scheme that began with Rambus's participation in
JEDRC and coniimees up o the present day, s Rambus has continued to seek ihe advice of
counsel in broadening its patent applications to cover techinlogies incorperated in the JEDEC

slandards  applicalions that are hased on inventions that Rambus wrongfally failed to disclose




ag reguired by JEDEC s rules. Conscquently, the attorney-client privilege never attached ta those

cormmuiications.

1T,
OVERVIEW OF FACTS

Shortly before trial commenced in the fnfineon casc, Judge Payne granted Tnfincon’s
moticn to compel certain testimony and docmnents, which Rambus had sought to withhold on
grounds of attorney-client privilege.* Tn mling on Infineen’s Motion to Compel Deposition
Testimony and Documents,” Judge Payne determined that the allomey-client privilege bad been
forfzited under the cime-fraud exception or waived as to certain topics, including:

(1}  “thelepal ndvice provided sbout disclosures of patents and patent

applications 1o JEDEC by Rambus, Tne,, the disclosur: policy of JEDEC
and . , . the efforts by Rammbus, Inc. to broaden its patents to cover mullers

pertaining 1o the JEDEC standards™;

{2 “the September 2000, presentation imnade to stockholders, fnancial analysts
and members of the public™;

{3y “the preparation of the withdrawal letters from TEDEC™: and
(4)  “the drafting of letters relating to the patetn diselosures to JEDEC and

IFEE, the mlormalion and documents relied upon n drafting those letters,
patent disclosures to JEDEC und IEEE and the efforts by Rambus, Tne. to

* For purposes of this motien, Complaint Counsel will use the term “attorney-client
privilege™ (0 encompass the work-product doetrine as well.

* In the same Order, Judge Payne granted Infineon’s Moton to Compel Deposition
Testimony Concerning Licensing Issues {“Licensing Issues Motion™). He ruled that Ranibus had
improperly asserted attorney-clieni privilege with Tespect to certain deposition questions asked of
Messrs. Neil Steinberg and Geofirey Talc respecting licensing terms and conditions. Although
the two motions were tuled on at the same time, the motions and the greunds for the rulings were
distinet. TF Rambus asserts similar ohjections to questions on licensing issuss, Compaint Counsel
will of course bring a motion similar to the Licensing Issues Motion; but the current motion
concems only the issues raised in Infineon’s seeond motion, the Meotion to Compel Deposition
Testimony and Documents.



broaden its patent claims to the extent that any of thosc conversations took
place within the context of the dralting ol the withdrawal letfers...”

Mareh 7, 2001, Ovder, Rambus v. Infineon [Tab 11 (Or, Granting Infineon’s Mot. To Compel
Deposition Testimeny and Documments). Finally, Judge Payvne ordered Rambus to produce any
previously withheld documents relating to subject mmatters upon which the Court had granted the

Motions to Compel, Id

Judge Payne's March 7, 2001, Order was based on a finding that Infinson had made a
prima facie showing that Rambus had consulted attorneys in furtheratice of an ongoing
fraudulent scheme. Specifically, at the heuring, Judge Payne stated for the record:

The argument here is whether there is a fraudulent scheme. . ..
And the argument was whother Rambuos was engaged — or there is
evidence to show thal Rambus was engaged in a fraudulent scheme
when it sought the advice of Diepenbrock and Vineent for the
purpose of furthering their schetne.

Azl then the second thing is whether Infineon has showed that the
comtunications with Diepenbrock and Vincent bear a close
relationship to the then existing or future scheme to commit the
Fraud.

It is alleged by Infineon that Rambus knowingly, willfillly and
mtentionally misrcprosented a matertal fact by act and by vimission
and that JEDEC members, including itself, relied on that to its
detriment.

There is evidence from which a jury could conclude thal Rumbus’s
IEDEC representative did not disclose that Rambus had certain
pending patent applications, which related to the SDRAM
technologies that were being standardized by TEDEC.

There is evidence lvom which & jury might conclude that Rambus
was 3 JEDEC member and attended JEDEC meetings. And
Rambus knew at the time that it had pending patent applications
relating to the SDRAM technologies thal were being standardized
by JEDEC, and that during the same penod of time, TEDECs



patert policy required the members to disclose known or pending
patent applications relating to the standardization efforts.

That evidence is supported by the . . . 199297 five yvear business
plan, by the Mooring e-mail, by the Crisp deposition, by the Crisp
g-mal, by the testimony of the TEDEC people about the nuniher ol
votes without disclesure. . . .

And it iz obvious to e from the record that the legal advice sought
from Vincent and Diepenbrock was for the pirpose of developing
the plan to go forward with patent applications at the same time
TEDEC — at the same time Rambus was in the JEDEC meetings
and that the legal advice bears close relationship to the subject of
the alleged fraudulent scheme. . . .

So I find that . . . Tnfinecn . . . has established a jrims facie case of
the existence of a fraudulent scheme of conmmnunication with
counsel in firtherance of the scheme and that those
communications bore a close relationship to the fraud, just by
looking af that subjsct matter apon which the communications

hawve heen testified to by Diepenbrock and to a lesser extent by
Vinceni.

March 6, 2001, 11, of Hearmyg e Mobhion (o Compel at B86:12-869:1, Hambus v Inﬁr.char:
[Tab &].

Judge Payne also found that Infincon “ha[d] cstablished & prime feie case of the
existence of a fraudulent scheme of commumication with counsel in furtherance of the scheme
and that those comnmnications bore a close relatioaship to the frand . . . 7" March 6, 2001, Tr. of
Hearing re MobGon (o Compel al 868:19-23, Rambur v. fafineon [Tab 6], Tn s Ornder of Barch
7, 2001, Tudge Payne found that “the atiorney-client privilege has been forfeited under the crime-
fraud cxeeplion as to certain topics.” He therefore ordered Rambus 1o allow Infincon to depose
several individuals on those topics and further ordered Ramhbus to “produce any previcusly

witliheld documenis relating to subject matters upon which the Court hald] granted the Mations




to Compel.” March 7, 2001, Ovder, Rumfue v. fafineon |'Tub 1), In the same Order, Tudae
TPayne ruled that Rambus had waived attorney-client privilege on two other topics, and he
therelare allowed Tnlincon ta depose Neil Sleinbery, o patent attorney and Rambus’s Viee
President of Intellsctual Property, “respecting the September 2000, presentation made to
stockhalders, finuncial analysls and members of the public™; and to depose Messrs, Dicpenbrock
(in-house patent counsel) and Vincent (outside patent counsel) *respecting the preparation althe
withdraval lelters from JEDEC” und “respecting the drafting of 1efters relating to the patenr
disclosures to JEDEC and JEEE, the information and documents relied upon in drafting thosc
letters, palenl disclosures (o JEDEC and IEEE and the efforts by Rambug, Inc. to broaden its
patent claims to the extent that any of those conversations took place within the context of the
drafting of the withdrawal letters.” Id.

On Murch 29, 2001, fudge Payne reconsidered and reaffirmed his March 7, 2001, ruling
on crime-fraud, March 29, 2001, Order, Rembus v. fnfineon [Tab 3] (Or. Reaflirming Mach 7,
2001 Order).

Rambus immediately sought 2 writ of mandamus from the Federal Circuit, which was
emend. The Federal Circuit noted the procedural correctness of secking “a writ of mandamus | . |
to prevent the wrongful exposure of privileped conununications,” fi re Ramébes Ing.,,

7 Fed, Appx. 925, 927, 2001 WL 392085 (Fed. Cir, Apr. 4, 2001) (intcmnal guotation marks and
citations omitted), but nevertheless denied the wiit because “Rambis ha[d] nod shown
enlillernent te o writ of mandamus to overtumn the district court’s determination that a prim fircie

case ol faud wag established.™ &



Pursuant to Judge Payne’s order, Rambus produced to Infineon at lcusi 36 highly rslevant
documerts, alf previowsly withheld on privilege grounds. Thesce documents included such things
as handwritten notes of Lester Vincent, Rambus’s outside patent counsel, regarding meelings
with variogs Rambus represenlatives to discnss JEDEC and broadening Rambus’s patent
applications, and internal Rambus e-muails and handwritten notes concerning efforis to broaden
Rambug’s pulenl applications. Infineon thereafter took six depositions, eliciting testimony
regarding communications between Ranbus representatives and Rambus’s palent attomevs
concerning JEDEC ind Rambus’s efforts to broaden its patent applications, among other things.
It is important to note that Judge Payne’s crime-fraud raling was issued afier the close of
discovery and only thres weeks before the start of'trial, Tn all likelihood, had the issus been
resolved earlisr, many more than six witnesses would have been forced to testify on the subject
matters encompassed by the come-fraud mling. In any event, bath the he.anng transcripts and
Judge Paynes orders make it clear that Judge Payne intended to grant Infineon the full seope of
additional discovery that it requested.

Although Judge Payne ongioally suggested that he would review the depositions in
camery, the parties rendered such review unnecessary by stipulating to the Order of Aprl 20,
2001, whereby the court decmed Rumbus to have objected on the grounds of attomey-clisnt
privilege 1o cach itemn on an attached list, and the court ovenuled those ohjections. See Apr. 20,
200, stipolated Order, Rambus v. Iefineon [Tab 7). At trial, many of the decuments produced,
including handwritien notes of Lester Vincent and e-mails concerning meetings with Vineent,
were entered into evidenee and were used without restriction in open court. Likewise, withesacs

testificd in open court on the relevanl subject matter, such as eommunicalions between Rambus
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ernployees and attommeys regarding aliempts to broaden Rambas’s patent applications.

The crime-frand materials fully confirmed the exisience of the fraud that Infineon had
only suspected prior lo piercing the altorney-client privilege. After a full trial on the merits, the
Jury determined there was clear and convincing evidenes that Rambus had committed fraud, and
the jury therefore formd in faver of Intineon on the company’s frand claims.” Judge Paync issued
a detailed opinion uphalding frand habdlity against Rambus, applying a heightened clear and
convincing standard of review. See Rambus, fne. v. Infinenn Technologies AG, 164 F. Supp. 24
743 (E.D. Va. 2001}. Rambus thercafler appealed the fraud ruling to the Federal Circnit. In iis
appeal, Fambus repeatedly stressed that the evidence of frand did not meet the efear and
convincing standard required by Virginia law. Notably, however, Rambus’s appeal nowhere
sugeesis Lhat there were insufficient grounds for the crime-frand niling, and Rambus has nol
appealed the admission of the crime-frand materials into evidcnee.

Rambus litigated the issue a second time in the Micron hitigation. In an exchange of
kelters, Rambus resisted producing to Micron the remaining doerments that had been produced in
the Infineon litigation. In a telephone hearing held on May 14, 2001, Judge McKelvie nuled that
all the materialy thal had been used in'the fafineon triul were “public information,™ “not proteered
from dizclosure,” and any priviiepe that might otherwise have attached was lost; therefore, he
ordered Rambusg to prowiuce them 10 Micron, free and clear of any confidentiality limitation,
{May 14, 2001, Transcript of teleconferenee in Micron v. Rambus, at 19-20; 24; 30 [Tab 8.

Next, be ordered Rambus to produce o Micron the documents that were the subject of Jndge

* Tudge Payne’s decision on INOV refers to the “clear and convineing” proof standand
ralings no fewer than twelve imes, See Rambus, Ine v fefineon Teehaologies 4G, 164
F.Supp.2d 743 744, 748, 751, 752, 754, 755, 758, 766, 767, 770, 776 (E.Dn Va. 2001).
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Payne’s ordet. Although the order itself was restricted to docurmcnds (see May 16, 2001 Qrder,
Micron v. Rasthus [Tab 2] ("For the reasons sct forth in the telephone conference on May 146,
2001, IT IS HEREBY ORDERED that Rambus Ine. shall produce to Mieron Tochnologics, Inc.
the documents identified during the telephone conference,’)), the hearning transcript makes eleur
that Judge MeFelvie intended alsa 1o melude “deposition transcripts where testimony was given
about ibe subject matter” of Judge Payne's orders. (May 16, 2001, Transcript of telaconicrence
in Afieron v. Rambus, al 24 |Tab 215

subsequently, Micron deposed a mumber of current and former Rambus directors,
olficers, employees and agents.  Although Tudge MeKeclvie’s arder applied only to documenis
#nd testimony previously given, Rambus wilnesses testified in Micror, withoul objeclion, on 2
wide range of communications between Rambus representatives und in-house smd outside
vounsel. The subjects of this testimony included, among other subjects, communications relating
to JEDEC, communications related 10 amending and broadening Rambus’s pending patent
applicaliong, and communications relating to Rambus®z withdrawal from the IEEE and JEBEC.
The decuments ordered produced by Judge McKelvie were introduced as exhibits at a number of
these depositions, and wilnesses lestified freely comeeming the subjeet matter refiected in the

docurnents — although attorneys representing Rambus at the depositions objected to & number of

* Rambus also sought clarification from Judge McKelvie that the order applied only to
the Micron ltigation. fd. at 27 (“MR. PENDARYIS: . .. “The second point is that T take it from
the Court’s comment that the use that’s to be made of these Jocuments by Micron is limited to
this litigation.”). Judge MeKelvie confirmed this vnderstanding. #2 at 30-32. Thus, there can
be no question but that the subscquent disclosures were volunlary and not required by Judge
McKelvie's order.
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questions on other topics on grounds of attomey-clisnt priviles: snd on occasion instructed
witnesses not to answer. See, ¢.g., Vincent Dep. (7/11/01) 11, 26, Micron v. Rambus [Tah 9],

At about the same time, Hynix {iled 4 motion 1o intervene in the Rambus v, lifineon
litigation for the prrpess of obtaining discovery of the materials subject to Judge Payne’s orer.
Rather than [ttigating the issue agamsi Hynix, however, Rambus chosc to cnber into an agreement
with Hynix pursuant to which Rambus produced voluttarly to Hynix the documents and
deposition transeripts subjeet lo JTudlge Payvne’s order. See Letter from Basil Culyba to Kenmeth
Nissly, dated July 10, 2001, attaching June 22, 2001 letter agreement [Tab 3). As parl of the
artangement, Hynix agreed that “Ramims’ praduction of documents and deposition testimony
under this agreement does not constitute a waiver of any mivilege Ratnbus muy otherwise assert
in this litigation.” Jd. Hynix subsequently issued a suhpoeni (o Micron to obtain copies of
deposilion lranscripts taken in that litigation, inchiding the deposition transcripts of outside
counsel Lester Vincent, in-house counsel Anthony Diepenbrock, and mulliple Rambus
representalives who lesiified with respect to communications with Mr. Vincent or Mr.
Dricpenbrock, including CEQ Geoffrey Tate, Vice President Allen Roherts, and Rambus's
primary JEDXEC representalive Richard Crisp, among others, Rambus did not object to the
diselosure of this testimorry, and Micron produced the transcripts to Hymix.

Pursuant to thig voluniary amangement, Rambus agreed to the disclosure to Himix a vast
amount of detailed information, including handwiitten notes taken by outside counsel Lester
Vincent of meetings with Rambus representatives, detailed billing records of Mr. Vingent,
handwritten notes of various Rambus employess of meciings with counsel, und correspondence ¥

belween and umong Mr. Vincent, in-house counsel Anthony Diepenbrock, and various Rambus
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representatives. The transcripts o question include testimony Tram Mr. Vincent, Mr,
Diepenbrock and others regarding legal advice thal Messrs, Vinceent and Diepenbrock gave
Rumbus representatives regarding the equitabls esteppel risk involved in attending JEDEC
meetings, testimony from Mr. Vincent and others regarding communications relating to
broadening Rambus’s patent claims, and testimony fram Messrs. Vincenl, Diepenbrock and
others regarding communications on the subject of Rambus’s withdrawal frem JEDEC and IEEE.
These materials make clear that Rambus was concerned about its ability to enforce
patents against JEDEC members from the time it first joined JEDEC, and Vincent, and later
Dieperbrock, advised that Rambus ran a significant risk ol losing the ability o enforce ils patents
pursnant io the doctrine of cquitabic cstoppel bagsed on 118 conduct in JEDEC. Vincent's
handwritlen notes from March 25, 1992, for example, record a conversation betwesn Vincent and
Bambus Vice President Allen Roberts. Vingent’s notes state, “IL. JEDEC -- said nead
preplanning before aceuse others of infringement . . . — advising JEDEC of patent application.”
Lester Vincent, Handwritten Notes, March 23, 1992, R203251 ['Tab 10]. His netes of a meeting
twe days later with Roberts and Richard Crisp, Rambus’s primary JEDLC represcntative, state,
*T said there could be equitable estoppe] problem if Rumbus creales impression on JEDEC that it
would not enforee its patent or patent appl[ication). .. . But cantiot mislead JEDEC into thinking
that Rambus will not enforee ils palenl.” Lesler Vincent, Handwritten Notes, March 27, 1962,

R203254 [Tab 11]." Vincent and Diepenbrock both testified regarding their advice to Rambus

T Vincent's billing records also contain an entry for, “Conference with Richard Crisp and
Allen Roberts concerning cquitable estoppel issue with respect to JDEC fsic].” Blakely,
Sokolofl, Taylar & Zalman, Billing Statements, April 30, 1992, R204568 at R204571 [Tab 12].
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reprezentatives concerning the cquilable estoppel risk of participating in JEDEC.* ® Diepenbrock

testificd as to the substance of Vincent's advice,' and Richard Crisp summarized his (inaccurate)

* *Q Did you tell Richard Crizp and Allen Roberts that at ihis March 271062
meeting, that they should not participate in JEDEC?

A I'm having trouble remembering what I said at this specific meeling bevond this.
Bul | do want to say that I belicve at some point early on, and T don't know
whether it was at this particular meeting, that I believe 1 said 1 didn't think it was a
good idea. ...

Q The downside risk was that somebody was going to raise the issue of equitable
esloppel if Ramhus attended JEDEC?

A Right. Imean, we were having this mecting aboul the implications, that's right.”

Vincent Dep. (4/11/01) 320:6-321:5, Rambus v, Infineon [Tah 13].

* “() Did you discuss with Mr. Crisp whether or not the JEDEC policies, by attending
the TEDEC meetings, he was ubligated under the JEDEC patent disclosure
policies to disclose Rambus patents or patenl applications related to what was
being discusscd at the meetings he attended? . . ..

A We never discussed whelher be was under any particular duly or not. We just

simply said there was a risk of equitsble esioppel or other legal problems if he

continucd to stiend the meetings. We were not presenting legal conelusions. . . .

What did you explain?

I explained that there ars certain docinnes in patent laws, equitable doctrines that -

can retider & patent unenforceable. And one of those docirines is Inches, and the

other is equitable cstoppel, two ofthem. And that he was rumming a risk that
eyuilable estoppel, which might have been construed by his actions, would rendgr
80me or -- some patents that had issued uneniiscesble, and that we did not want to
take that risk.™

hepenbrock Dep. (3/14/01} 147:22-148:25, Rambus v. Infineon [Tah [4].

= A0

" “Q  And what did Lester lell you abowt the Dell decision at that time?

A Well, he said he read it, and he said thul Dell had been estopped from enforcing
what is I think called the ¥isa bus patent, which has to do with a graphics bus
standartl, and thar it was a decision that we should look at. And it supported his,
apparently, previous stalements to Ramnbus people that they should not participate.
He was trying to make the point with me, becanse T had newly amived on board,
thal this was a concern of his. . . .

Q Whid did he tell vou abont that prior advice to Rambus shout the rigks of
participatig in JEDEC and IEEE Synclink?

A e told me that hie had advised -- previously advised people, before Thad artived
apparently, that they shouldn't attend those mestings,

Q Dnd he tell you why he 10ld them that?
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recolleslion of Yineent’s sdvice and his (sccurate) memery of Diepenbrock’s advice.!! Rambus
provided all of this material, and more, to ITynix, it litizalion opponent, voluntarily.

Similurly, the matenials produced to Hynix make clear that, at the time Rambus was
attending JEDEC meetings, Rambus representatives (including Richard Crisp, Rambas’s primary
represeniative at JEDEC) weare working with Lester Vincent, Rambus’s putside patent attomey,
to draft claims 1o be added 1o Bambus’s pending patent applications in an attempt to cover the
lechnologies JEDEC was discussing for inclusion in the standard for synchronous DEAMs.
Lester Vingent's handwritten notes of a mecling with Rambus Vice President Allen Roberts on

¢ither May 2 or May 12, 1992 slate, “Richard Crisp wants to add elaims to original application

A Yeah, | think he said there's an cquitable estoppel issue™
Diepenbrock Dep. (4/1 /0] 262:8-263:12, Rumbiey v. Fnfineon [Tab 15).

' “%} So vou had a discussion with Tomny about aftending JEDEC meetings or attending
-- and atterxling (he SyocLink IEEE mestings?

A That's correct.

Q And tell me what Tony said o you.

A Well, I don't remember, yvou know, precisely the words that he used, but I think
the gist of it was he theught we should nol go to those meetings.

Q At all?

A That's corrcet.

Q And what did you say to him?

A Well, Tsaid to him that, you knaw, bised on an earlier conversation I'd had with
Lester Vincent, in particular how we showld conduel ourselves al those mestings,
that I didn't see any reason why we shouldn't continue going. And Lester, after all,
was our patent lawyer and Tony was a newly graduated attorney that had just
joined the company.

Q What did Tany say to yon?

A Well, I don't rernember. I jnst remember that we had to agree to disagres at that
poinl in time.

Q T Tony tell you why he thought vou should stop attending JEDEC mectings or
SyneLink IEEE meetings?

A Tle raised this issue of equitable estoppe] as baing a concern that he had, . ..
Crisp Dep. (4/13/01} 804:21-805:20, Ramérus v. Mfineon [Tah 16).
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= add clairs to mode regisler (o conlrol lalency culpul imng . . . - check whether original
application has blocks (7)."% Lester Vingent, Handwritten Notes, May 2 [or 12], 1992, R202959
[Tab 17]. Vincent’s notes of 8 meeting with Richacd Crisp in September, 1992 state, “— What to
include in divisionga] applications: . . . 2) DRAM - prograinmable latency via control reglister] . .
. = 50 cause problem w/ synch[ronous] DRAM & Rarm link . . . 4) using phase lock loops on
DRAM,” and three pages later, “Richard == will get me copy of the Ramlink spec{ification] &
synch DRAM spec[ification].”™” Lester Vincent, Handwritten Notes, Septentber 25, 1992,
R2(:3940, R203943 [Tab 18]. An e-mail from Frod Ware to others within Rambus in June
1993, summarizing 4 conversation with Lester Vincent, states:

The cwrent stafus of the additional claims that we want to tile on

the original (P00 ) patent follows. ... (1} Writable configuration

register permitling programmable CAS latency. This claim has

bean written up and filed. This is directed against SDEAM:

[synchronous DRAMs] . ... (3) DRAM with PLL. clock

gengration. This claim is partially written up, ... This is direeted

against future SDRAMSs and BamLink,
E-rnail from Fred Ware to John Dillon, Allen Roberts, Richard Barth, Richard Crisp and Michasl
Farmwald, June 18, 1993, R202996 [Tab 19]. Vincent’s notes record a conference with CEQ
Geott Tate, Vice President Allen Roberis and CFO Gury Harmon in Jarnuary 1994, *—

enforecment; Sink DRAMS {synchronous DRAME| — low swing signals - configlurble] regisier

- programneable lateney — PLLS™ Lester Vingent, Tlandwritten Notes, January 10, 1934,

12 Use of a mode register to conirel lateney and block size were two technologies Crisp
has ohscrved heing presented at TRDEC.

" Ramlink was the name given to the work of another standard-setiing group. On-chip
phase lock loop, or PLL, is 1 technelogy propoged for use at JEDEC belween 1994 and 1996,
wlile Rambus was still a JTEDEC member.
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RI03314 |[Tabk 20]. In August [994, Allen Roberts forwarded within Rambus a copy of o draft
patent mmendnient prepared by Lester Vincent with the cover note, “This is Lester’s atiempl Lo

work the claims for the MOST/SDEAM dafensa™ Allen Roberts, Handwritten Note, undated,

R204436 [Tabh 21].

It deposition testimony, Rambus representatives admitted that, after observing
nresentations for the SDRAM slandard in JEDEC, they spoke with Lester Vincent, Rambus*s
outside patent attorney, and requested that he draft elaims covering the technologics proposed for
SDRAM in JEDEC. See, eg., Crisp Dep. (4/13/01) 786:16-787:7, Rambus v. Infincon [Tah

16];"* Crisp Dep. (7/20/01) 487:25-489:3, Micron v. Rambus [Tab 22]; Vincent Dep.

Y “Q Isn't it true that JEDEC -- discussions at JEDEC was one source of information
thal you relied on when cominy up with ideas for new claima that you discussed
with Lester Vincen?

A I believe that's true, yes, . . .

Q And when you saw those proposals at JEDEC that vou felt were using your ideas,
or Rambus’s ideas, you wend back and spoke with Lesier Vincent and you asked
tim to make sure to add elaims to the pending Rambus patent applicalions ta
cover those ideas in the SDEAM; right?

A I'spoke to my boss Allen Roberts sbout it, and then | think we ended up having

discussions with Lester Vincent.,

¥ “Q) Now, you also worked with Mr. Vincent on other things that you thought should
he protected and which you thought were disclosed in thar original 1990
application; correcl?

A I believe that's correct, ves.

), And, among other things, those included the use of a programmable mods repister
on a DRAM: is that right?

A Well, T think 1t wus & lillle bit more specific than that.

) IMTow 507

A 1 think 1t was specifically addressing access laleney 1o the device.

Q And is CAS latency one form of acccss latency?

A Yes, Yes, il is.

Q Did you alse discuss with him trying to protect the uss of programmahie burst
length on 3 DERAM?

A Thelieve I did, ycs.
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(4/12/01) A8T:12-24, Rambus v. Infincon |'Tab 23]". Similardy, Anthony Diepenbrock testificd

as to his communications with CEO Geoff Tate concernitg Tate’s ingiructions that Diepenbrock

search for, identity and $ill any holes in Rambus's patent coverage with tespect to SDRAM,

Diepenbrock Dep. (4/11/01) 235:10-236:11, Rambus v. fnfineon 1Tab 15];" Again, Rambus

provided all of this matenial volunitanly 10 Hynix.

Likewise, the materials Rambus produced to Fynix demonstrate that in-howse and oulside

counscl advizsed Rambus to cease participation in JEDEC in 1994, In December 1993, outside

counsel Lester Vincent sent in-house counsel Anthony Diepenbrock a copy ol the Federal Trade

14 iiQ

17 uQ

|' W

Apain, these wers things you were trying to protect hecause you saw that members
of JEDEC were discussing incorporating those into the JEDEC SDRAM standard:
correet?

Well, vou know, T had information from a lot of different sovrces, some of ihe
information I ad came from things that 1 ebserved within JEDEC. But it's
certainly true that I did sce those talked abont within JEDEC. And I felt like those
were onr inventions, and if we had not protected those that we should.”

And you recall that at some point in time during this time frame, you and fhe other
attorncys at Blakely, SokolofT at Rarnbus's dircetion were amending claims and
filing new claims partieularly targeted to the SDRAMs; right? . . _ |

I se2e from these docwments that we wers draifting claims in respoense

10 Rambus having us look at specific subject areas that, vou know, A) were within
the Rambus patent applications and B} that would be pertintent with respeet to
cerfain products. And 3DEAMs were included in those products.™

Tell ine what you recall, the steps you outlined with Geoff Tate as part of vour job
as the now IP lawyer al Rambus. ...
THE WITNESS: That I was to survey what had been issued o gt an
understanding of what was tagued and to determine what he called what might be
boles in coverage, whether we had, you know, lots of coverage or a little coverags
over cerlain subject matter areas and to assess the claims with regard to the
compeliiion.

EEDACTED

Fkd J
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Commission’s proposed consent order in /n the Matter of Dell Compiuter Corp, Letler trom
Lester Vineent to Anthony Diepenbrock, December 19, 1995, R202778 [Tab 24]. Lezster
Vincent’s notes o the file in Janvary moemorialize his advice to Rambus, . Mo further
pariicipalion In any standards body . . . — do not even get close!!” Lester Vincent, Handwritten
Notes, undated, R}388] {fripte underline in original) [Tab 25]. In-house and cutside counsel
wite involved in reviewing and editing dmfts of Rambus’s withdmawal lelier lo JEDEC; the
drafts were alzo among the malerials produced by Rambus,* Again, Rambus’s lawyers and
others have also testitied regarding the advice that Rambus’s lawyers provided (o the effect thal,
in light of the FTC’s proposed consent agreement in /n the Matter of Dell Compuier Corp.,

Rambas should quit JEDEC. See, ez, Vinceol Dep. (3/14501) 191:3-11, Rambus v. Infincon,

" The list of Rambus patents attached to the withdrawal ietter sent to IEDEC omitted
Rambus’s patent number 5,513,327, the single issued patent possessed by Rambus with elaims
that related to JEDEC's on-going work., See Lettar from Richard Crsp to Fen Mclhee, Junc 17,
1996, R157080 &t R1537081 {Tab 26]. Mosi of the early drafis of the withdrawal letter state, “In
the spirit of full disclosere . .. Rambus was altaching a tist ol “all” of its issued T..5. patents.
See Draft Letters from Richard Crisp to the Dlectronic Industrias Associafion (with which
JEDEC was associated) [Tah 271, R156926 (March 20, 1596), R156928 (March 20, 1994},
R156929 (March 22, 1996). After the ‘327 patent issued in April 1996, however, the list
aftached to Rambus’s withdrawal letter failed to include that patent, and the fimal version of
Ramhuna’s withdrawal letter did not state, “In the apirit of full disclosure” or that Ranbus was
disclosing “all” its issued ULA. patents. Letter from Richard Crisp to Ken MeGhee, June 17,
1996, R157080 [Tab 24].
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[Tab 28];” Vincent Dep. (3/14/01) 198:14-23, Rambus v. Infineon {Tab 2812 Anil nguin,
Rambus provided all of this mformation to Hymix voluntarily.

Despite this voluntary preduction of documents and wide-ranging deposition leslimony o
Hynix, in the instent litigation, Rambus’s counsel has refused to provide Complaint Counsel with
satisfactory assurances that we will be able te conduct discovery on those subjects without
privilege objections. In fact, based on very recent correspondence from Rambus’s counsel, it
appears that Rambus intends ta use privilege objections 1o obstruct Compleint Counsal’s ability
t0 quesiion Rambus witnesses on (he same subject matters covered by Judge Payne’s crime-fraud
mlings. Specifically, by letter dated December 31, 2002, lead Rambus artorney (regory Stone
stated, “Rambus does not agres that it is not entitled to assert fully the attorney-client privilege,
and all other privileges, in this case.” Leller fom Gregory P Stone to M. Sean Royall {Dec. 31,
20632), at 2 [Tab 4]. This revelation comes &t a critical dme, considening that Complaint Counsel
will begin deposing Rambus witnesses on Tuesday, Junuwary 7, 2003, Thus, uniess Yowr Honor

resnlves this basic issue of privilege promptly, it is highly likely that Rambusg wil] interpose

¥ “Q) That's a fair poinl. 1'm just interested in the discussions regarding withdrawing
from JEDEC. What wrere vour discussions with regard to withdrawing from
JEDEC gt this meeting with Mr. Tate and Sobrino?

A Sohrino. We discussed thai in view ol either the proposed Dell decision by the
FTC or the final decision, I don't retnember the timing, that it would be prudent
for Rambus to recongider its participation, if that's what it was, in JEDEC and to
withdraw.”

4“0y So was your cancern that Rambus was an imlellectual property company, Rambus
was attending a standards orgauization, and in view of Dell, that could be 4
combination that could lead to an cquitable cstoppel argument?

A Well, I thought it would be incompatible -- it could potentiadly be incormpatible
with Rambus's business modcl, vou know, if somebody were to raise this and they
were sueeesslul, you know, in what had happened in the Dell case.”
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privilege objections and necessitate & second round of depositions.

Because of the tight discovery schedule in this case, and in order to avoid the need for a
second round of depositions after the close of discovery, Complaint Counsel asks Your Honor Lo
rule prompily on this, granling the requested relief outlined above, See suprg, alp. 3.

I1L
ARGLUMENT

A Rambus Has Waived Any Claim of Privilege With Respect to the Crime-Fraud
Documents znd Testimony,

L. Rambus’s Yoluntary Produection to Hynix Destroyved Any Possible Claims of
Allerney-Client Privilege or Work-Prudoct Profection,

Rarnbus’y volantary production of these materials io Hynix, s litigalion opponent,
desiroyed oy possible claim of allomey-clienl povilegs or work-produel proteclion. The DUC,
Citeuil has Vemmphanic[ally] rgjeci[ed]™ the docirne of limited wuiver, holding instexd that:

“The client canmot be permitiad to pick and choose among his

apponents, waiving the privilege for some and resurrceting the

claim of confidentiality to abstract others, or to invale the

privilege as o communications whose confidendiality he has

already compromised for his own benefit. . .. The sttormey-clicnt

privilege is not designed for such taclical employment.™
In re Subpoenas Dures Tecian, 738 .24 1367, 1370 (D.C. Cir. 1984) (quoting Permiun Corp. v.
[78, 665 .24 1214, 1221 (D.C, Cir. 1981). Instead, disclosure of the materials to Hynix
“irrevocahly breached” any remaiming confidentiality that those materials aght have enjoyed
after thair court-ordered disclosure to Infineon. Wichife Lond & Coute Co. v. Aw. Fed. Bonk,
148 F R.D. 456 450 (D.D.C. 1992),

Disclosure 1o Hynix, an adversary of Rambus in currently pending litigation, also

destroyed potential work-product proleetion (if any ever attached) as well. "W here disclosure
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to an adversary canstitutes a waiver of attorney-client privilege, it also effects a waiver of the
work product mle.” Hichite Land & Cattle, 148 F R al 461; sei: alve Chubh Integrated Sys.,
Ltd. v. National Bank of Washington, 103 F.R.D. 52, 63 (D.D.C. 1934). Having voluntarily
permitted Hynix to obtain documents prepared by allomeys and fransetipls contaming extensive
testimony regarding communications between Rambus representatives and attorneys on the
subjcets of JEDEC and Rambus’s attempts te broaden iis patent appheuticns, smong olhers,
Rambus cannot now protect these subject areas from discovery by Complaint Counsel under the
work-product doctrine, As the D.C. Circuil has held:

We are convinced that the health of the adversary system — which

spawned the need tor protection of an atterney’s work product

from discovery by an vpponent  would not be well served by

allowing appellants the advantages of selective disclosure to

particular adversaries, a differential disclosure often spurred by

considerations of self-ipleresi. . . . [ would also be Tocomsisiend

and unfair to allow appellants to select according to their own self-

interest to which adversaries they will allow access to the

materials.

In re Subpoenas Duces Tecum, T38T.2d at 1371,

2, Any Agreements or Stipalntions Between Rambus and Hynix Are Inefllective
to Preserve Claims of Privilege Vis-a-Vis Complaint Counsel.

As noted above, Hynix stipulated that ecrtain of the crime-fravd materials — those not
wsed i the Infineon trial — would be desipnated by cowt order as “CONFIDENTIAL —
QOUTSIDE COUNSEL ONLY.” In the June 22, 2001, letler agreement, Hynix had previously
agreed that “Rambug’ production of documents and deposiiion testimony under this agreement
docs not constitute a waiver of any privilege Rambus may otherwise assert in this litigation.™ See

Lerter from Basil Culyba to Kenneth Missly, dated July [0, 2001, attaching June 22, 2001 lciter
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agrecment [Tab 3],

Any agreemenis or stipuiations between Rambus and Hynix are ineffective, as a matter off
law, to untdo the destuction of privileze wrought by the act of disclosure itself: Rambus's
volunlary thsclosures to Hynix destroyed the privilege, irrespective ol any agreements between
those parties that mity have purporled to preserve the privilepe or prevent wudver vis-a-vis third
partics, See Chubb Integrated Sys., 103 F.R.D. at 67; see also in re Columbia/HUA Heoltheare
Corp. Bifling Practices Litig., 293 F.3d 289 {6th Cir. 2002] (disclosure to one adversary, despite
bilateral agreement that disclosure would oot constitute waiver of attomey-client or work-product
privilege, was an uncondiliome] waiver of privilege vis-a-vis a third-parly adversary).

Chubb involved a situalion nearly identical fo the case ot hand. Like Rambus, Chubb was
the plaintiff in two separate patent infringement suits invoiving the same patents. Chubhb
disclosed privileged documents to one adversary, NCR Corporation, pursuant {o an agreement
that reserved Chubb’s post-mspection right te claim privilege to those same documents, When
Chubb purported to raige privilege ahjections to discovery by ils secand adversary, National
Bamk of Washinglon, the laiter argued thal 1be prior disclogure 1o NCR Corp. had wotked o
walver of privilege. The coutl agresd, holdiny that the confidentiality agreement belween the
parties was inetiective to preserve Chubb’s privilepe. The court reasoned:

Clearfy the disclosvres to NCR Corporation constitute a waiver of
privileéges which might have otherwise attached. Confidentiality is
the dispozilive factor in deciding whether a conmmunication is
privileged. The agreement between Chubb and NCR does not ahter
the abjective fact that the conlidentjality has been breached
vilumianly. ‘Uhe agresment is for the nmitual convenience of the
parties, saving the timc and cost of pre-inspection screening. That

agreement 15 mercly & coniract botween 1wo parlics to refrain from
raising the issue of waiver or from otherwise utilizing the '
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information diselosed. Plunliff has oo genuine claim of
confidentiality to the documents it praduced to NCR Corporation,

... . Plaintilf now seeks protection of the very sume docurnents
disclosed to NCR. In effect, plaintiff is advancing another version
of the “limited waiver™ theory, based on an agreeinent in the prior
aclion, We, too, deelme o aldopl a himniled waiver (heory,

Chubb mtegrated Sys., 103 F R.D. a1 67-68.

Likewise, in the case at hand, Rambus disclosed the materials to Hynix subject to an
apreerment that diselosure would not wiive any privileges Rambus mighi othersise assort.
Whalever the effect of thal agreement in lhe Hynix hgation, 1 canned hmi! Complant Counsel’s
right to discovery. The very act of disclosurc to Hynix destroved the privilegs vis-a-vis
Complaint Counsel, and any conditions and agresments between Rambus and Hymix are
ineffective, as a matter of law, to preserve Rambus’s claims of privilege vis-a-viz Complaint
Counsel.

Because the documents at isaue have been disclosed vohmtarily to Rambuis’s litigation
opponent, ITynix, and the subject matter has been the focns of extensive deposition testimony
{which Rambus also voluntarily disclosed or permitted 10 he diselosed to itg litigation opponent),
no prvilege can remain, either as o the malerials themselves or as (o the subject maller. Here, as
in Grand fury investigation of Ocear Transport, |14 is clear that the mantle of confidentizlity
which once protected the documents has been so frretrisvably breached that an effective waiver

of the privilsgs has been accomplizshed.” 604 F.2d 672, 675 (D.C. Cir), cert. demied, 444 1.5,

915 (1979) (emphists added).
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B. Rambus’ Forfeiturc Of Privilege Exiends To The Entire Subject Matter, Not Just
Individuals.

Judge Payne reled that the privilege had heen waived or forfeiled as (o “cerlam topics.”
In eonscquence, he compelled production of all documents relating to those topics, and he
allowed further depositions on the subject muller. Becanse the order was made three weeks
before Lhe slart of trial, Infineon asked to re-depose only a small number of witnesses, and the
names of those witnesscs were included in Judyge Puyne™s order. Listing the individuals to be
depused was not intended to limit the subject matter of the order; rather, the list incloded every
individual that Infincon sought to redepose in Lhe limited time it had available. See March 6,
2001, I, of Hearing re Motion to Compel at 869:13-16, Rambus v. fnfineon [Tab 6] {“In
additing, to the extent that it's ncecssary to talk to Mr. Crisp or Mr. Milchell or Mr. Tate about
these lopics, the motion is granted to allow them to testify, allow them to be deposed also.”™)

In the case al hand, Complaint Counsel may wish (o queation those individuals further or
1o guestion other individuals on the same topics. Consequently, Complaint Counse! asks Your
Honor o confirm that the etfect of Rambus’ [orfiiore of privilege on the topfes mentioned by
Judge Payne is that Rambus may not interpose a privilege objection as fo any communication en
those topics. Having heen forfeited, lhe allorney-client communications themsclves become
unprivileged, and discovery may be obtained from any source or any witness, whether or not the
witness was mentionsd in Judge Payne’s order. See fn re Sealed Case, 877 F.2d 970, 980-81
(D.C. Cir. 1989) {“[A] waiver of the privilege in an attomey-clicnt compmusication extends (o all
other communications relating to the sume subject matter.”™) (quoting fn re Sealed Case, 070

F.2d 793, 809 (D.C. Cir. 1982Y); see also Chubb Inteprated Svs., 103 F.R.D, at 63 ("Actual
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disclosure of each specific document in issue is not the culy means by which a waiver can occur.

Volontary praduction of centain privileped doenments implies a waiver of all eommunicalions on

the same subjzct.”.
. The Subjeci Maller O The Waiver Is Not Limiled As Te Time Frame.

Because the communications with attomeys were part of an ongoing fraudulent scheme
that continuedd aller Rambus leit JERDEC, Rambus’s warver ol privilege extends Lo all
communications on the subject, regardiess of whether the spacific consultarions took place before
or allcr Rambugs lefl JEDEC. For this reason, Judge Payoc’s onders werne oot imited (o lime
frame. As Judge Payne recognized, Rambns's frand included “the efforts by Rambus, Inc., to
broaden s patents to cover matters pertaining to the JEDEC standards.” March 7, 2001, Ornder,
Rambue v. Infincor {Tab 1]. Previously, at the hearing, Infineon had clarified this issne to Jndge
Pavnie;

THE COURT: You keep saying that vou want to eet discovery of
the advice that Rambus received from lawyvers ahoul broasdening
the patent applications. What does that have to do with anything?
ME. RIOPERLE: Ul is Rambus’s position that it wasn™t until after
they leit JEDEC that they made a decision lo go back and amemd
their pending patent applications and broaden those applications to
cover other things.

We believe, actually, based upon the business plan and other things
that they made that decision long before they lelt TEDIC and that
they broadened their pending patent applications.

THE COURT: So what you want to do 15 ask what cousultations
and advices they [Rambug] reeeived from the lawvers Vineenl and
Drepenbrock on the strategy of broadening patent appheations, as

originaily reflected in the business plan.

ME. RICPELLE: That is true,
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March &, 2001, Tr. of Hearing re Motion 10 Comnel at 851:25-852:19, Rambus v. infineon {Tab
6]. Rambug’s efforts to cover the JEDEC standards continued well after it left JEDEC — as
Rambus implicitly acknowledges in its Answer. See Answer of Respondent Rambus
Incorporated, Answer 10 91 [Tab 29] (“Rambus avers that the first patent claims issued to it
that would arguably be infringed by all products purperting to comply with either JEDECs
SDRAM or DDR SDRAM standards were submitled 1o the PT( no earlier than November 1998
.. ). Likewise, the cnme-frand materials themselves discuss an ongeing scheme to broaden
Rarmbus’s patent applications to cover the JEDEC standards; and the crime-fraud materials
acmally produced include some materials created after Rambus®s withdrawal from JEDEC on
Tune 17, 1996, See, ap, R204353-56, R204357-58, R204380-83. [Tab 30}. Consequently,
Complaint Counsel asks Your Honor (o clarify that all communications that are parl and parcel af
this ongoing plan relate to the same subject matter, and the waiver of privilege extends to all such

communications, regardless of ime frame.




Iv.
CONCLAUSION

For afl the foregoing reasons, Complainl Counsel requests that (his monon be pranted and

that Your Honor enter an order in the form submitted herewith.

Respectiully submitted,

ﬂ %‘a- faf-t_
M. Sean Ravall
Geolirey D. Oliver
Alice W, Detwiler
Mark Nance

BUREAU OF COMPETITION
FEDLIRAL TRADE COWMISSION
Washington, D.C. 20550

(202} 326-3663

{202) 326-3496 (facsimile)

COTINSELR SUPPORTING THE COMPTLAINT
Diated: Tanuary 7, 2003
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CERTIFICATE OF SERVICE

T, Beverly A. Dodson, hereby certify that on Febmeary 11, 2003, 1 caused a copy of the
attached, Complainti Counsel's Memorandum In Support Of Maotion To Campel Discovery
Relating To Subject Matters As To Which Rambus's Privilege Claims Were Invalidated On
Crime-Fraud Grounds And Supsequently Waived (public version), to he served upon the
Gllowing persons:

by hand delivery to:

Hon. James P. Timony

Chief Administrative Law Judue
Federal Trade Commission

S0 Penmsylvamia Ave, MW,
Washington, D.C, 20380

and by electronic (ransmission (w/a atiachments) and overnight couricr to:

A. Douglas Melamed, Esq.
Wilmer, Cutler & Pickenng
2445 M Streal, W
Waghingtan, D 20037-1402

Steven M. Perry, Esq.
Wunper, Tolles & Olson LLP
355 South Grand Avenue
35 Floor

Log Angelea. CA 00071

Counsel for Rambus fncorporated
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IN THE UNITED STATES DISTRICT COUREM: |y [ =~
FOR THE EASTERN DISTRICT OF VIRGINIA, —— - ... . ¢
Richmond Diviaion : T
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ORDER
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(2 for The reasons set Iorih on the rezor-d on Febrou
2051, and asving czncludsd that thers exist genuine di=spatss of
maceria. facT, Tose ctiaon for SummsEry Jué%ment on Cefendants’
Eguivabie Zztoppel Affirmative Defsnse Relating to Defendente’ DIDR
EDEAM Sroducts filed by Sembusz, Inc. i3 DZWIED;

{21 for the res=sons set fortah on the recerd on Pekreoary 23,
2201, the Xction to Compel Jepssitien Testimeny Corceraing
Lizensong -sstes filsd by the Defendants is GRANTED so That the

Dafondznts may depeose Messrz., ¥eil Ereinberg zand Mrx. Gecfirey Tat

il

H

espercting licensing terms and conditisns:

(3] far =ke reagsanz sat forth o the recocrd on Zehruary 23,
2001 and Mezgh &, 2001, %ne Motion o Comesl Cepeosition Testimony
znd Decuments Ziled by the Jelendants Lz ZRANTEC in cart so that:

fz! the stiorney=clieat privilege hzs been forfeited
dpder the crime-rfrauc exception az “o ceEriain topics, and therefore

thz DJefendants mey <onsfuct depesitions of Messrs. Cleperhrock,



yincent, wrisp, Mitchall ard Tate respecrarg the icgsl

dvice
-

il

pravidaec abcul dasclosures cl

=R

tl

nts and patent applications o

3

IJRDEC by Rambus, Inc., the disclosure polioy of JEDEC and 2poat the
£fforos by Zambus, Inc. o broades its patanie £o COvVer TATLERIS
pertiaining Te the JZDEZ =-snd=-ds;

"

ia) Ths Delerdernts may depose Mr., ftcoinberg = tin

m

SETT

1]

the September 2000, prsssntestier mads Lo stockheliders, Iinesrcia

1—

ang.vzts anc members o2 the public:

(=) ne Uefsndants may depose Messrs., Diepenorock and

[k

Wingznt resvecting kEne prenaraticn of che withdrawal letters Zrom
JEDET; snd
i¢] the Dpefzrdants mey depose Messrs. Ciepenbrozci and
Vicent respecting the drzfting of letZers rslating ts ths patant
disclosizres Lo JEDEC and ZEEE, the information ard documents relied
Loon in drafting chcse lectters, pateat diselssurss to SJECEC z=nd
IELE #nd the sfforts by Farbus, Inc. to oroaden its patent claims
to the zxtent tThat any of those conversations took place within ths
contaxt o the draiting of the withdrawal letters; and
(41 the Motion to Zompel Cepositicn Testimony and Documents
fi’ad by the Dafendants is DENIFD.as tz any legal advice recsived
oy Rembtus, Inc. respecting the scope ol i1ts patent eppilcaticns

pending from 1551 —o 2955;



i%1 Rambus s3all produce any previcusly withheld deocumencs
reiating —C stbhiect matTers upoh which the Jeurt has granted the
Mot lsns To Lomoel;

(B, th2 docositions shall ke texen anc defendzd by sxpeEsiences
gtormeys knowledgezbh e cn The suoject af attarney—clien:
privilega, particilariy Mr. Craig Merxritt for Rambus, Inc., anc
shall ke condasted ix Rishmend, Virginie te the exteant thas
wirnessss are uncer the gontxal eof Bamous, Inc., ansd to the extent
—rnzt asther witnesses are willing to trevel to Rickmend —o be
ceocssd; and

(71 Lhe demeositions recuiresd Dy parsgrapbs 3{a), b, ) and
(d) skell s zondacsed and the transcripts snall be placsad under .
geal until rzviewed oy Lhe Zourt and, in thet respect, cocunsel
zhall zonfar in an effort to nar-ow th2 devozitions whizh the Jourt
needs to review and =hall respord thersor by Merch 13, Z0I1.

The Clark is directed to sand a cepy of this Order te all
counsel »f recerd by facsimile zrd by zrsgulsr mail.

It is so SRDERED,

Diaert §.(Bepec

UMITED STATES CISTEICT JUDGE

Naze: M 7200y
;

Richmond, Vo
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

MICRON TECHNOLOGY, INC., )
Plaintiff, ;

v % Civil Action Na, 00-792-RAM
RAMEUS I, i’

:
:

For the reasons set forth in the telephone conference an May 16, 2001,
1T IS HEREBRY ORDERED that Rambus, Inc. shall preduce to Micron Technology, Inc.

the decuments identified during the telephone conference.

ﬁﬁ;%é STATES DISTRICT JUDGE

Dated: May 186, 2001
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FRON RICKARDS. LAYTOX & FINGERYS
I 1

. 1 IN THE URITED STATES DISTRICT COURT
2 IN AND FCR THE DISTRICST OF DELAWARE
3 - o

4 MICEOR TECGINCGIOGY, INC., CIVIL ACTION

Bd AF by mm A

5 Plaintiff

-] - VB,

? ms; IH’E!; H

B : Dafendant ' HO. 0O~792 {RRM]

9 - - -

10 wilmingteon, Delawars

) Wednasday, May 16, Jpol
11’! . 1:05 o'cliock, p.m.
*x* Talephone conferance
12
13
BEFORE: HONORARLE RODERICK R. McEELVIE, U.2.D.C.J.
14
18
APPEARANCES
16 -
. RICHARDS, LAVTON & FINGER

17 o¥: TFRECDERICE L. COTTEELL, 11X, E=SQ.

1a, T o=and-

1w BARTLIT, BECK, HERMAN, PALENCHAR & SCOTT

BY: TFEED H. BARTLIT, JR., E5Q. anhd
Z0Q GLENN E. SUMMERS, ESQ.
. (Atlanta, Georgla)
2l .
mgricd -
22
23 valeris J. Gunning _
official Court Raporter

24 '
25
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3 {i the picture? And that question, it me=ms to me, =hould be

2 SREY .

a THE COURT: I think what I‘m godng to do ie

4 order Rambus to produce the documents that we’ve jdentified,

E || That ia, using tha dafinition that Judge Payna hned in

6 )| adding Into the definitinon, depﬁsitinn transcripte where

7 testimony was given.nhout the sﬁhjtat mattar, where Judge

8 Payne made a finding that there was no privilegs.

9 And the basis for that decisicn an2 the impact
10 of that décisicn is, my understanding, at laast in part, ix
11 ) as follows: The basis for the dacision is, I think, one,
12 || we've gctla Judge who has alraady lacked at this cne time

13 ] and made = finding that there are suffieciant facts Lo show

14 that the documents should ke produced. .

15 Two, while tﬁara's rot a parfact it hetwasn
18 | the juyy verdict and tﬁn igeuer ralsed in this éasa, the
17 | dury wverdiet, I think I could lock te the jury verdickt as
18 | confirming that there appears to bave besn a factual kasis,
19 || @ sufficient factual basis to find fraud by Rambus for the
20 || purpoge of findlng that they are not entitled %o tha

2] || protsation of the attornmey/client far these commanicatione.
iz The igpsct of ordering discovary of thece .
23 || mpatearials isn't in the end & finding an ny part that -- at
24 least I don‘t take it az a finding that the documents will

25 || ba nedessarily admissible, there wen’t be any privilege’
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If we can, we will do eo. And I will certainly
endeavor to do =0 a5 acon AS reascnably veoesible, but I'm
just aware of that logistical issue, mo I would asXk that
the Court simply order that they ba produced a# Qunn ag

reasonadly possible, oxr if you want 1o set a hard date on

1t, set by the «nd of tha day on Friday. But wa'll

certainly endeavor to produca them as £ooN as we can.

PHE COURT: I think a2z sooh as poasibla is

-fine with me. I don’t mean to say the end of the day

Friday is a gecd deadling, but rather than say today, why
don t you juat produce them as sgon as you can?

MR. PENDARVIZ: Very well. Thank you your

" Honot.

Thn second point i that I take it from the _
court s comment that tha-uﬂe that’s to be mada of thess
doctiments by Micron is limited te this litigation.

Would that be squivalent to the sealihg order
that JudgelFayne entered? The order that Judge ITayne
ent;reﬂ orderad that the decunents ke produced, hut that
they ba maintained by th; partise. That would be, in this
casze, by Kicron, under seal. That la, they are not tg
disglose them to any third party and to limit use tg «-
it waz actuilly limited #c 2 few lawysrs within the firm,

Bt I think if we could hava the highest lewvel

gf outside counsel protection that’'s envisiloned by the
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10

with your client.
- THE COURT: Actually --
MR, BARTLIT: Your Honor, we balleve in

honoring protective ordere and we know that if therm arse

any breachss, there‘s going to be —- there night be hell %o

pay. Aind we have been extraordinarily helpful, producing
two sets of everything- one get that’s marked out. And
it’s mort af a tajll wagging the dog. At thle point, the
nnferinl, which truly ought to he 0CO, ara trade sacrate.
And all of these materials, because they =- the hature of
them cannoﬁ haws tfadt secrets. I've said ko Mary, if
thare’s anythlng spacific that you think is a trade =acret,
lat we know and you ahd I ean -- I‘ve got to call Mary and
say with my inside counsel, I have to tell tham what’s in
paragraph 3 of & letter, can I do it, really is hoth
cumbersome and yevaals my thought process,

If I can jﬁst fipish, Mary..--.

THE COURT: A couple comments. Thig is Judge
MoXelvie.

First, with regard to the documants and the
information disclosed in ¢pen court, I don’t think I can
maks that information or should make that informpation
subject to any confidentiality limitation. So if that
was —— if it wae in open ¢ourt and diacicsed In cpsn

court, I'm not gsing to impese any limit an the ccunsel
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J1

oY their cliantn in using the Information. That’s oha.
Two, the Iinterest T<m actualiy interestad inm
is the e¢uestion of how a party preserves for appoal a
ruling that there’s no privilaga. And cne way to preserve
it ia to try to contaln the use of the information in the

litigation %o that it —- if the Court of Appeals Later

. determines that the informatioeh should kave Lesn

protasted frob discloszure, it does nhot have an impact on
the Judgment that a fa;t-find&r makes.
ind that‘s a little different thap confidential

or highly cenfidential, it‘s a guestion of how it’s gaing

ta end up getting used in the litigation.

I think I can protect that sacond interast
without seeing the information is designatesd aa highly
confidential under the vehicle we’ve used to date, that
is the confidentiality ordar. |

S50 I think the thing to do 15 to have it
produced, direct counsel to maintain it as confidantial
for the purpese of litlgation only. And iFf the protsctive
order is an easy fit for that, then confidentiality on the
protective order sounds likes it would make sense,
although it may not have hean drafted for the purpose of
dgaling with this type of probilam, |

S0 let's start with the idea, ir 1t was in

cpen court, I'n not going to put apmy limitation om it. 1If
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1 it wasn't in open court, wa‘ll treat 1t as confidential

2 || under the protegtive crder, but not highly confidantial,

3 and then begin teo identify how we want %o define Lhat as

4 we go forward.

FPandarvis.

1o

11

12
13
14
154
16
o
1%
19
20
21

22

23
74

g

All right?

ME. FENDARVIS: Thank you, your Honor. [Cave

That's acceptable to us.

Gnnd; Talk to you all tomorrow.

THE oolURT:
ME. BARTLIT: Thank you, your Honer.
M5. GEAH2M: Thank you.

(‘relaphone conference goncluded at 1:45 p.op.)
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LD 1200 Praacsaiyasna AVE, W
H RE w Woasinomne, DC 20008-24002

ETTORMETE AT L AW Fieowse 12 T2 GEG0

Fax 2023350610

A LED Lis il Parmarmie

July 10 2001 Bagiu T Copyna
] Parrzien
202.333.6525
culvbobficowToy.com
V1A FEDERAT EXPRESS

Keaneth L. Nissly, Esq.

Thelen Reid & Prcs, LLF

333 W, Sap Carlos Street, 3 7th Floor
San Joge, CA 95110-27H

Rer  Hynic Semiconducior, fnc., of al. v, Rambus, fue.,
Civ. No. ¢ 00-200063 (N Cal }

Dear Mr. Misgly:

Pursumnl i our letter agreement dated Junz 22, 2000 (copy attached), enclosed plezas
find eapics of (1) the Remsbus documents iound by the InfEneos conrt™s Mareh 20, 20001 Order to
b subjest to the crime-Faud excepiion (0 the aitomney-clical prviiege, and (2) the deposition
tesitmony tzken in fafineon pursuat te tha opder, The enclosed documents and deposition
testmony ar¢ specified by document namber, and by deponent name and date of testimony,
respectvely, on Atlzchment “47 o this letter.

As the letrer egreement provides, eoepd for the documents and deposition iestimony
introduced into evidence om the public recard af the fnfineon inal, which arc idennfied on
Anachment “B" 1o is lepter, the documents and deposition testmeny spelosed hervin ahali be
subject to the striciest fmidations cu use and disclosure accomded under the Pratective Chidser in this
CEsE.

Purzuant 10 that Froiective Qrder and the letter ggreement, Hynix hae azreed to stipulate 1o
the eniry of & court nrder so designating the specified docsments and lesiimony. For your review,
T have enclosed a drafi stipulation, joint motion and proposed order designarmg those documoms
o deposition testimany pursuant to pazagraph % of the Protective Onder 2s “CONFIDENTIAL -
DUTSIDE COUNSEL ONLY.™ Also, the dacuments were previously marked “Outside Counsel
Cmly™ pursnint to the fffncon cours's March 29, 2000 Order. Untess you jnform me otherwise |

will assume that vhis marking satisfics the requirements under parapraph 10 of the Protective Order
in this case,

Finally, until the stipulation and motion are finalized. and the order is entered by the Court,
ali of the enclosed materals ars to be teated 85 “ATTORNEYS EYES ONLY™ pomtapl o ow
latier agreerment.

——— it ety



FEHOWREY]
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¥epneth L. Miszly, Esq.
July 18, 200}
Page 3

If wou have any questions of comunents, pleasc call.

Basil C. Culyba
Alomnay for Rambus_ Tne.

Enclosares

vam——— e e s — = — i R — - = eee

P ——
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1299 PennsyLvania AVE, NW
H ow REY W askimooTon, DO 20004-2400
- FHONE 762, TRE D800
ATTORMEY S &T L AW Fax 202,383 6610

A LI Liamiptry Fanrmnguir

Basi C. Cuyea

Tune 22, 2001 Eares
2023535514
culybain@hoarey.com

VIA FEDERAL EXPRERS

Kenneth L. Missly, Esg.

Thelen Reid & Priest, LLP

333 W, San Carlos Street, 17th Floor
San Joge, CA 95110-2701

Re:  Hwnix Semiconductor. Ine., ef al v. Rombus, Inc.,
Civ. Mo, C 0020005 (N.D. Cal.}

Drear Mr. Niszly:

This confirmz Eambys Inc.'s (“Rambus™} agreement to produce to Hynix Semiconduciaor,
Ine. (“Hyniz") in the abovecaptioned case certain documents and deposinen testimony which
are the subject of its Motion to Intervene filed on June 4, 2001 in Rambus, Inc. v. infincon
Technologies, Civ. No. 3:00CV524 (ED. Va).

Specifically, the documnents and depasitions at issue are those Rarnbus documents and
subsequent Telated depositions that were found by the fafineon cowrt’s March 29, 2001 Order 1o
b stibject to the crime-frand exception to the sitomey-client privilege, including the dooments
liszted on Artachment A io the Stipulated Order of April 20, 2001 entered in that case.

As part of the discovery m the above-captionsd case, Rambus will produce to Hynix (1)
the documments lisied on Atackhonent A, (2) the documents produced by Rambus in fajiress under
the March 29, 2001 Order, bot ot listed on Attachrment 8 and (33 the deposition testimony
taken pursuant to the March 29, 2001 Order. Except for the documents and related depasition
testimony introduced into evidence an the pubbe recard at the fafineon trial, a1l documents and
deposition testmony identified for prodnotion to Hynix under this lstter apreement will be
subject to the strictest limitations on nse and disclosure accorded under the Protective Order in
this case. Pursuant 1 the Protective Order, Hynix agrecs to stipulate to the entry of a cowr order
designating such documents and deposition testimony as “ATTORNEYS EYES ONLY.”

Hyroix ggrees that Rambus® production of documents and deposition testimony wnder fue
agreament does not constitute 2 waiver of any privilege Rambus may otherwise assert in this
litipatiem. Hynix further aprees that Ramnbus’ production of docurments and deposition testimony
under thiz agreement does not constitite a waiver of any objection or exception Rambus has or
may aszert i the crime-frand decision of the fnfinson cowrt Howevey, onless the Fedepal Cirenit
provides otherwase, Hymx's use of documents :md testimony preduced pursnant to this
egrermen shail not be atfected by the appeal of the fnfineon court’s crime-fraud decision.
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e
M e T o hrbErm =¥ Law

Kenneth L. Nissly, Esq.
Func 22, 2001

Page 2

Hynix agrees to withdraw its Motion to Intervene and to inform the Infireon court that
the maner has been resolved by agreement among the i

azil C, Culyba
Atommey for Rambus, Inc.

AGREFE AND ACCEPTED:

ji.‘ifi =

Hynix Semiconducior, Tne.

ge:  Thendore G. Brown, I, Bsq
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(2137 5335155 FAX
ELEMMIEDENTLY, SO

V1A FACSIMILE AND .5, MLATL

M. Sean Royall, Esq,. Geofirey D. Oliver, Esqg,
Federal Trade Cearnmission Federal Trade Commissicn
600 Pennsyivania Avenue, 601 New Jersey Avenue
Washington, DG, 20580 Washington, D.C. 20001

Re.  Inthe Matier of Rambug Inc.. FTC Docket No, 5302,
Trear Sean and Geoff:

As you know, we have heen working hard at scheduling the depositions of various
of the witnesscs you desire to depose after the first round. As you requested, we rnoved
Mz, Davidow from January 2 to January 21, 'We also can now confirm the following
additional deposition dates and locations:

Depunent Date Location

[
|
Joel Karp | Jaouary 14, 2003 {almost | FTC Office, Ban Francisco |
:|
I

certain, but nat quite) | ||

Billy Garrett . Japuary 16, 2003 I_ns Angeles (because of his |
mtetnatonal wavel |
schedule)

William Davidow January 21, 2003 FTC Office, San Francisco

|
f

Neil Steinberg [ January 22, 2003 | FTC Office, San Francisco
| [

§52300.1
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M. Sean Royall, Esq.
Geofirey I, Qliver, Esq.
Drecemnber 31, 2602

Pape 2
David Moorng + Tanuary 24, 2003 FTC Office, San Francisco |
Tony Diepenbrock Tanuarv 30, 2003 FTC Qffice, San Francisco
Mark Horowitz January 30, 2003 FIC Office, San Francisco
Richard Crisp Tanuary 31, 2003 FTC Offjoe, Sant Francisco

As [ have discussed with you previousiy, because of the press of commitments
releted to his new job, and in light of the fact that previgusly has been deposed for eight
days and alsa testified in the frfireon trial, Mr. Crisp will agree to appear for enly one
day of deposition. '

" As soon as | can confirm dates for any other witoesses, I will

I also want to confirm what I told you during our recent telephenic meet-ang-
vonfer, namely that Rambus docs not agree that i is not entitled to asscrt fully the
attorney-client privilege, and all other privileges, in this case.

Wishing you a Happy New Year,

Sincersly,

5

. Stone
GPSchp

BI250HT
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IN THE UNITED STATES DISTRICT COURT
FOR THE BASTERN DISTRICT OF VIRGINIA

(] 1L Hime o "ol Ul

Richmond Diwvislen I

Plaintiff,

RICHMOND VAR

L_E
RAMBUS INC., 2o m

CLERK, U § GISTRICT COURT

V. Ciwil Wm. 2:00CV321

INFINZCON TECEROLOGIES AG, &t al .

Defandants.

CRDEF.

For the reasons set Zorth on the recard onp March £8, 2001, it
i= hareby ORDERED that:

{1] having concluded that néwly discovered eviden:e-warrants
rmagsessment of certaln aspects of the decisicn izsued on March B,
2001 {"the March & degciszion”™) and the Drdar-anterad ch Hérch 7,
2001 (the March 7 Order™), the Motiaon For Reconsideration filed by
Ram=zug, Inc. uvnder Fad, R. Civ., P, 80(b}{2) is GRANTED; and

{2) hawving thusly reconsidered the March & decisisn and tha
Mazech 7 Qrder, paragraph 3{a} and the correlative provisions of
Faragraph 2o AE the March 7 Order shall rémain in full force and
effect as entered apd the Mareh £ deciszion shzll be augmented by
the findings and conclusions aet farth on the record on March 28,
L001;

{3) Rambus’ Motion for Immediate Stay of paragraph 3(a) {and
the correlative provisions of paragraph 5} of the March 7 Grder is=

DENIZD; provided, however, that no documents shall be produced and

o]
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.nc depo=itians shall be taken until 3April 5, 2007 and auch
depositions shall, to the extent possible, be conducted in a jury
room in the Lewis F. Powall Ceourthouss, subject to the supervision
of the undersigned:

{4) panding further order =f this Court sr the United States
Cougts of Appeals for the federal Circuit, all documents and
depcsitions (and deposition trxanscripts) shall be produced, taken
and maintained under s=al; and the documenta ghall be reviewed, and
the depositions shall be zttended, only by the laad triel lawyer
and pne assistant for each of the partias who shall not disclose
tha cantents of the documents or the depcEitisns te any pexrsen; and
the defendants may mske 2o more than two copies of eny documents
and the copies shall ke numberesd and acccunted for; and

. {S) Infineon shall amend its privilege log a= to claims of
privilege for the late-produced documents so that the log provides
a more complete desoription that will allow Rambu=s and the Court ta
aseess the validity of any claim of privilege,

The Clerk is directed to send 2 copy of this Order to all

caunsel of record by facsimile and by regulzr pail.

URITED STATES DIETR%ET JULGE

It is =¢ ORDERED.

rate: JHlaatl 24,2007

Eichmend, Va

TG7A. .23






Boacing re Hotlons te Compel Dop. Tostimony [Uanslusioo]

paga T4

1 THE CLERK: Ciwil hotion Hwher 3:0DCVSZA,

b pambua, Inc. v, Infinean Teohnoalocies, et al.

3 Crailg Mar=itt raprésants the plaincif, Mr.
5L Briap O, Hicpalle and We. CLifford Wilking ¥Pepreent
5 the defendants. Ara ocouasel ready to praceed?

E ’ HMI.. MERRITT: W8 ald. Y0UL HOOoC.

1 HE. BRICE=_SE: MWe 2re, Youir Hobor,

] —hE ZOO0RT: AI1 rzighkt.

-] ME. RIDPEL-E: My urdarstanding, *ooar Honcsc,
10 is that we had an pour slawed for Tnis.  Aacawse of

1% the Jdiffipulty with the conterence 2all last raght, we
1z ara @olng te try ta keep this Zesriog o an lour B0 we
13 could yo o btne reschAdulad carference call at 11:350.
14 3o 1 w11 try tc be EBErist,

5 Thiz is the conbiowabicn of the hearing wa
16 had previcus.y alrpecdy distfussed =-

17 TFE COUBT: I ruled oo il melico lo cumpel
=0 on the teatimony on the lizposing issuek, right?

ig FE, EICFELLT: 6%, vew g, Ypur Hopor.

20 THE COORT: Then hame T rtuled on anythning
L clac, ather thars thati Thera wde another mazt of the
a2z matdzn, Laz me get hecl Lo Llwe bast hese. What did I
23 rile sn? Fow hove 1 ruled an prestenbation te

24 inveetc=a?

iE W5. RIOFELLE: I helimve that you amid khat
page 139

[learing re Metichs to Compal Uep, lesbimony [Cooclusiaal

pege TH1
i THE C&8UJAT: Wiol's your Cidlerstanding of
2 that?
] MA. KZOPELLE: I believre that ywoa xaled that
q wi pan lnguire Zote the preparatico of tbhose lettera
L} and mn nbhtain Aoy documents related to the
1 praparatieon of those letters.  And jus=t 1o remind Too-
T BHoncs, 1T was 1n t=at discussicm that we talked abacr
E the In re! Drnder 564k Tase, the Judge Zxvin opinico
5 Llisl we bad Lhe long ——
10 TOE COORT: Io the case that it was oaged
1z on.
12 MR. RILOPELIE: Yex.
13 THE CEURT: HRll might. Oo you agres that
14 thal's whexe —— I dan't rhink T ruled on zaything &lae
15 tha-gk, 4id IZ
lE M. SIGFRELLE: Hop Yoor Booor., My nmolea
17 lmclicate that wa ware just gekting zsady to meve to
19 the pext iesue, Wnich Le the patent discloeires to
1D JEDEL and IEER.
21 THE COORT: D9 sou acgee that that's whereo
Zl  we are and thakb'a whit happened, Mr. Merritt?
22 HE. WEIRITT: Yoo Oorcr, I ce agres that 1o
2% wheTed we arg in terms of cocevering the moticos. I hatvse
Z4 in front of me on that third polnT, the disclasure fo
25 JEDEC, the eourk's kuling Lrom kEne tranacrip- of that
page 781

Hoaring e Meclons te Compel Dep. Testimony |[Conciudlon]

page TH)
1 they Lad o diselose and gngwer goostions abeub chat.
2 T actually baliews you accunlly sald that 1T was noc
31  gelng to be a llmited lnguisy since they wWere goling to
4 use these licenzes ag part af thailr EFFiraative Sasm,
5 *het we were ertitled to know eserything aaont Eoe
B iiecryed on ths busineas adde of it, obvicualy, not to
T g0 intc stuif that we concede 16 truly attorney=olient
B privilege. Euk yaw ruled in tmd FAvor &f the --
] THE COCURT: That'm the liceose.
1q M5. RIOZELLE: I'm sorry, Your Honar.
11 TEE CITRT: I wae asking about the
12  Dresepkacion Me. Btednlrecy wade 1o Llovestoza. Hhal's
13 you- urdersbtanding of what happen=c ther=, -“uat ta
14 help put me back in the plcture?®
L KR. RTZPRTL.E: Yas, Yon tulai that Mr.
186  Skalnbarg had te ansawer guestlons relating te that
17 presealallian,
1E THE COHIBT: ALl *ight. 50 thak leswver wk
1o with this exit _etter froo JEDEC.
20 of. RIGFIZLE: T halisve, actually, that o
il tulad on the withdrawal from JBIET alsg,
22 TAE COORT: T doa't mean to e decided, I
23 mean, that's the DeXt thing we need To make aure wharsa
24 we Bland on.
Z5 MA. ATOPELLE: J4, I mee.
page TAD

Hepripg re Hotlones to Comp=l [ep. Dectimcoy [CooolusSan]

page 7182
1 Trearing. TE's page R7.
2 i think 1tr's a ralr charactarization of the
3 zedzt": puling that Medsss. Dleperkbrock abd Viaceat
4 nawe hean instructed toc testify esbcut toe preparatiom
i 2% those leitkers. Yo the cxtent Ehey peeparcd them,
E trey hsve to talk abeut <he nrepatation of thoss
7 LEtTers.
E I <on't beliewe the courkt has ruwled that
o thares w=sa any Atterfhey-clisent mattsr athes thath Wwhat=
1o i% #tated right there that they see goiog to heve Te
11 talk abhnut. Tant'ams what was established —o your
1 saklatacilen.
13 THE COUET: Well, they are the cnes who
14 preaared the lettaca, ak [ wndssakbapd it
=5 MF.. MERRITr: ros, that'=s right. I.Imr_' they
6 have keed ardeted to teatlfy about thoas letters,
T THE COURT: Thak's your undaracaoding, toa?
1B bR RIGPELL;: Yas, Ycur EBonar.
18 HE. MERRATTT: And if T misvndarstond that, I
20 do have che trangcrivt bBers from Mr. Aiopells,
21 TIHE CCURT: Wo. I thooght that's what wou
23 HWere aaying.
z3 MR, RIOFELLE: I theusht that's what I sald,
21 dlais.
25 THE COJUCHT:  But to the gxtent that there arg

Foage 732
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rage §49

1 THE, COORT: TWhen?

F3 MF., RIDPETLR: T'm sorcy?

3 TAE COORT: Whan did they meet?

| Mh. RIOPELIE: e tagtified thar they met

5 duriag the time -- during <he JEOEC time, the 2937 ta

& '85 perisd.

T THE COURT: How many bires?

B ME. RTAFPELLYL: I don"bk JDnow th: Aanzwer ta

9  that &ff the Top of my haad.

14q

11 [Ciocuasion cEf Exe pezord,)

i2

12 ME. RIOPELLE: I'm m¥frrmed by co-coursel
14 that the testimary wae at leaszst flve times.

15 Mr. Tete, during his deposition, admice Zhat
14  they dismizacd the disslssurs policy wizh chalr

17 lawyars. Bot when we asked abool thal palidw, he was
13 instreeced mot to disclooe the substance of the

15 convarsationa.

23 By, THenapbrook, whn wes insice co-nxel at
21 the time, was alao lnstructed not to answer abost tha
1¥ discleoscre pol=cy.  Bot Mr. Dispenbrock did discuse

23 tha interrcletien=hip of Rambue's pending applicaclcme
24 and -FEDEC'5 digclesure pulicy «@ith Me, Ceiep amnd Mo,
25 Mitclwell at the wery time &f the Fraod, BEad T hawve
page B49

taaring ra Motions ta Compel Dep. Testimeoy [Ccnelusiom]

pwoe 451
1 "To whom did you Cto¥ey the <ccoeluailan?"
i Tha wir.m-.s.-g =ays, "It Richard Criap and Jefl
4 Matehel_ v
4 "CGueing what time pRrind?®
5 "Sewaral months atter T arriwved and stacted
E employment, ay I ressll. "
T Ec, ¥our Hoomor, we believe Lhdal ee have made
B a prima facle showing ——
9 T=F CJUFT: %Whe de ¥ou want to dopose horse,
1a Just Diapenprock? Weab ave ue talxing shoot herer
11 What."s “he acooe of whet wau wask to Brcompiiab, the
iz adwice glveo by Dlespenbrock to frisp wod Mitchell oc
1= wral elae?
14 ME. HIOPELLE: Wall, I bellews that this
1 wopld e a Funject matter, diaclosuce we ahould be
18 gole to go back and talk with them ehout the adwice
17 rtaky got, all the advice they got congerning the
e anligatiops under JEDEZ, By well as [T TR Y 'L|:‘|.E}'
1%  had witnh any of thalr attezacys. whether it was
=0 outeide asungel, Mr. Viogent, or ilasddse counsel, M.
21 biapeanbrock.
22 ¥What 1 anhculd orobably refarred to iz what
23 axactly we 5ald in cur heimf.
24 "iE COORT: What des: this broadening pakcas
25 apolicatiaons bhewe £o do with thia? ¥eu keep saving

paga Hal

Hearing re Moticos to Compel Dep. Testimany [Concivgian]

prge BS0

1 thar depoelition 1f jou will allow me to Uil Lthat

2 out.

2 ='m agw roading, ¥our Kooor, from the

4  depoaition of MI., Antheny Dlemenbrozk. which wap taken
5 oo Jotwary 12, PR01. I am reading trom pages 70, line
B By tr page T8, line 22. Aetually, I'm goihg Lo srart
7 my reading from page TE, line 11.

B Mmeatien, "In your worX at Fambus after you
9  hecemer awa-e of the JECEC dlisclosote pollicy relabiog
10 —n patrAnts and patent applicatios:, did you caome to

11 draw any cenclusisne as be whekhar Hichard Crisp er

12 voyiuae elee [ict Baolna sttending JERFC mestinos hac a
13 duty to di=cose sny af ene pending Bambua patent

b | applicatipos®”

1% T'm gcing tc amit the abjeckicn.

16 The wiltngss azked, "Bid T focom a
17 conclueion?t

18 Cpestian, "Coe Way of the othar, thers was a
19 disclcaure" == "Qne way obf the oCher, wkhat-ar tharto
24 wWas a diacloanr= abligeticn."

1 Therae iz moother objecticn, and Ehe witnesc
i2  @aya, "Yea."

=3 “0id you convaw that conelusiaon, vhatooes
%% it was, ks anysne alae at Rambua?”

25 The wikness saws, “Yes,™
page 680

Hoaring re Wotions to Sempel Dep, Teatlmony |[Concluaioni

prgA A52

1 that yan want to grt discarery af Ehe advise Ehat

Z Lawous recaived from dawyess about Broadeaing The

3 patent apwlicatdens, What doss thet hawve to do wich
4 anykh-ng?

5 Mp, RICPECLE: I< 16 Rambes's nasition that
o it wazn't until after they left JEDEC that they made a
.

decision to go bask end amend thelr zeoding pasent

] applicaticns aad bronden thaae a.pplitﬂ.tin-na e eovez
Y othar thinga.
in ®a bsllewa, actuwally, based uwoon the
11 hasziness plen and ob:er thinga that they mads that
12 deginign loog ocfarc they lerft CEDEC and that thew
11 brcadened thelr pendizg prtent rpplicatians.
14 THE COOET: 5o What you want to 4o is ask
15 what ccnsultatioas mod advices ey recelved ficm Ehe
16 lawyera Wincent and Niepaobrock on the ztcetegy of
17 broadening the pacent applacatiens, an originolly
1E rafla=-ted in che busioeses plan.
149 Wr. RIAFRELLE: The+= is —mue.
219 THE COQURT: Well, 4id anykody azk thesa
21 Jueslions aod were Lhey instrwcted act —o aaswer “hem
22 o whatt
23 MA. RI&PmLE: 2 beliswve thuey wers == Mr.
24 Clepenbrock has been -- and Ko, Vincent wers
5 imsesurcked nat to aneweI queatlooa relating o
raga #3E




Heering e Hortisna to Compel Dep. Yedtimony [Cornclusion)
ocage B3G5

The =nly bnrden a2y be fior uE t9 make a prime Sashie
showing. Then IL %e Muke o prima facie showing, then

(YR TR

the crime=Srawd excvepiico wWwould cpply o thaze
coomInloaticng -

THE COURT: AlL rig-t.

MA. RIOPELLZ: &nd I Eelimwe w= hewre put
coavgh cvidéncc ta Make that orimp Saeic shnu'j_nq,
E THE TQOET: al. Elgrt. Ths caee lalw as
= I&latl\fﬂl}" a'::aJ.g‘m:,fox'uard. In arder to aztablish the

d o o

1D coime-fruud Exl:l:p:.lcﬁr Lbes parly assertions Lt has to
11 makte A orima Zmci= EXgwing that the privileged

1z comruimications fall withom Ehe exception tio the

13 attormey-cllant privilege that is craated by that

1+ crime-frasd doctzing.

1h Here, that waans —afl-mon has to prove that
14  the wilent. which ia Sambua, waa engaged li oc
17 Flabning A crim mal oe traudwlasc scheme wher they

4 deught the advice of ceunaei to further the acheme and
6 the documents dentalnlog the privileped makcrials bear
B0 & clase relstionehiT o testimony, &r the informatiom
21° yR37 to be given by Lhe pooposeld wikaess besrg a close
e 1elatinnshiy tn the clientfa exbans o future =chema
23 vo cewmit the omime or frawd an which the mdvica waa
24  =ooght. Evweryone acraes that that's what “he beat

Iy ds. o

paqa 96k

Haaring te Motions to Campel Dep. Testimony [Conclwesian]

page EB7

1 namkers, iozlodiig ikzelE, celied on that ko its

2 drt.riment ..

£ T-prn is pvideoce Stom which a jury comld

4 poaedwde that Asmbus'n JIEED repIsdertative did oot
E disclese that Fambus had gertaino pandiag patant

&  apwllcaticne, which ralated te the SDRBH techoologias
7 thal «@ere being standardized v JEDEC.

] Tner= ié evid=apge from which s ju-y migat
=} gomclude thet Rambus wa= s JEDEC m=mb=r and attmoded
10 JODED mootingm, &od Raabus anew gt the Time that it
il  had panding patent applications relating te the STRAM
id  teooncioglee that were Lelng standardized Ly JEDEC,
1% amd tkal during ~he same perlod of Lime, JIEEC s

11 patent policy required the members to disclosa knnwm
= oTr prading paten= spplicaticnoa raletinc =a The

Lt standardizakcion esforta.

7 That evidence 13 supported by the 1997 --
18 1952=797 fidwe year buelneas plan, by the HMocring

14 e-mail, by tEhe Crisp deposition, by the Erisp s—mail,
24 by tke testimory &f the JEIEXIC pmople mhonz tha oimber
2l nf wotes withourt disc’_osuce.

23 hod it's alge argeed that a discleoaure ot

2%  the 1023 patent was mpde with am srtort teo aeflect
Z49  attentiom -= @9 an Gifert te deflect actentisn From
5 th= vlkler pendizng appliceliovas.  fnd there 13 evidencs

page: RBET

Heatling ve Mo-ione Lo Conpel bep. Testlmony [Consiuseicnl
page 966

1 Rambum, ot eouras -~ Ex-ume xe.  Infineon

2  woites Craudhoy amd I% ro: Grand Jury Proceedidge a-

3 33 F.34 518, and it i3 settled Ehat whenh a pat==-ee

L ey attpeaey s advice to further Fraud of sgma kind.
i che adwles is ool cloaked by the privilege, That'e

& Lhe Beroules case,

l Uoder Zn re: Rrand Juvy Proceadiog we 107

8 F.3d T4LE, Infineon is Iequired to make a prima facie
q sa0%Wang that the privitzged Communicaciens £all wizh-p

L sha axeentlen., 30 that's whart we hawve to pgseas

11 heee.

=2 The mrguoent here is whathez —here 18 a

_3 fraudulent achem=, nat ek ~rioe. AT TRA ALGWIMIILL WadS
24 wrother Ran-nis was mncaged —- or khare im ewigepcs =o

15 show that Rambus waz prgaged in a franduiewnt asheme
26 when It soucht the advies 9F Diapanhrock and Yinpant
aT for thae puracse af furthsering thelsr scnage.

1E Anrl then the seacond thinmg la whether

19 Intinecn ha® ahoued that the commmiszdtieas witn

20 lepsnbrock and Vincent pear a cloas relasiomabip to
21 tha when sxletlng or rfuture scheme to comrit the

a2 Lr=_d.

&1 IL ia all&ged by Infipagn tnpk Rambus

24 knowingly, willfually and iazeoricnally misrepresented
1% 2 pavesial fnet by ackt and by Dmiaaiar and that JEOEC

page EEG

“rarTliig re Motdoos Eo Compel Dep, Testiony [Sanclusiom]
Foge BAH

rrom which -— thera 18 mo queaticn that the '703
pabent Wiz diacloged. There i: oo guestion <hat at
the Eime There were other pitert applications
penaing.

W R

n

and it 18 obviews o me frém the recozd that
the lugal adwice sought frox Yincent and Glapenbreck

- m

was for the purpose of dowveloping the plan to Qo

=

forward »i7h pacent applicatiome at the Swwe Lime

& JEPELR —- at the sama “ima Easbue waa 1n the JEDEC

10  waetingda and that e legal advise bears close

11 relatianehip o The subgect 8f the alleged fravdulent
1z sohems ,

15 I think, therefers -— that'os appeiare LIco
12 the tastimoay oF Mr. Vincent, cit=d on page 7 sad B,
1% apd Mr. Plepenbiock, ciled o paee 7 and B af Bambug's
15 brief, 38 well A& the -extimetyy af -- as wall 25 that
3 which ic cited an peoc S and & of tha rebmttal or

e | rcply bricf cm <hos Jsaue.

14 5c I fipd chat the Rambua == Ionfieesn,

W axcugs ma, nas eRtablisbed & prins Lovie caze of cho
21 extetence of a fraudulent scheuws of cowrvnicatisr with
22 coundal in fturtherance af =hRe achens ard that thoss
23 camruticatiata kora ma cloae relmtiorship o the Frawed,
21 ju%t by leoking af th=t subjsst matteor upeh whioh the
25  pomounicetiaans hewe been testiried teo by Diepenbrecck

rage 463
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pagr RGO

1 and ko a lesaser extest by Vincent,

z 5a- the motiot i* J-omnted to perzit the

1 depoaltion O WI- ¥Wincent and Hr. Diopenorock about

q communicaticna with thosa 2t Rambusa respacting the

< patenk poliedy and disclosnre pelisy and digclosurces

E  oblisatiena gf JEIEL, m= tRey pertain to Sambus whilc
7 it wie A member, a8 wall Aa¥ wo loguize ioto & concept
E o proadewing patant applicarticna Lo make aure that

] the JEDEC -+~ thal chey recores thoye things wlhich wer=
¢ meing devgloped wnder == wxzouxe me, they recowar those
11 mattars =g tc which the Eher baing dervglopad JEDEL

17 arandard war dlizectad.

14 Tt addition, ta the axtent that i1t's

1¢ npagesgary to talk to Hr. Crlap or Hz. Hitonell or Mr.
1% 1Tate about Chosn topics. the motion i3 pranted te

L6 allew them te =estliy, allow them %9 be depodsd AZAw.
17 I want those depoeltlons taken By Dosecoe

LB who la experlengad -n taking depcaizions on lhir Zsuue
18 ard who 1= up to =need on atcorney—clienl privilege.
0 mrd I wank -- glven the bistory hare, I weuld like to
k| hare thagde depcolcicna taken Dy, detsnded by norsooe
i wnr 25 bnowledgable about These matters, I wozld

24 prafor ¥r. Mercirr be inralyed FEem ~ne =tandpaint of
it FaFlus .

el How, bo —he exbent thebk these ioproper
page ECA

Hearing T Motions tn Cemprl Cep,

Testimony |Comclysion]

paga Bl
1  any puklic fornmm, I'm geiog te taks angther good close
2  leok at all this pocawse it has pesn -- while there
3  has Leeu o priwa Lacie showing pade, il is #soowthing
&4 that I Liclieye Lesara =cWe furbber exanication.
5 5o I think with thpse ipostroctichd, you can
i o fcrwerd, can't you, HEe. Riopells?
7 MRE. HIUOFELLE: Yen, Your Booor, I bhelicwve we
E  Zao.
9 THE CAURT: Hr. Herrdite.
in MF. MERAITF: Tes, gir. I guess juest ang
11  poldnt of claraficaticon., It's pzohbably a3 silly
12  yguectlon bBecawse I koow eve-y inwltalion ia apswerbed
13 In Lhi: cese. But you have aZlowed thée deposilaon of
11 firi=o, Mitchell or Tate t& he taken ino addizinm to
i Vincent ard Diepenbrock. Zhould I sssume that
i Iotiacen willd wept o schedule aaxl of choae?
1 ¥R, RICPELLE: At thia peint, I thing we
14 nead to ==
19 THE COURT: What'e his name, Jioperbrock,
20 maicl e calieed L4 Crisw and Mitehell.
21 ¥R, MEREITT: Slrc, we aliesdy are scheduliog
T Vincent anc Diepencbrock and Tate. We have now put
1 rizso ernd Mitcherll in play as well., T just -— 1t
/9 would hzlp ma to be abie to tell my client 1T we

should asaume everybody i now io play,

Aeatibog e Motions to Compel Dep. Testimony [Conclueisr]
page BIA

p-
O 0 m - W A R A

inszructiona not to aoswwr hawve created a 1ot of e=is
problem, HWr, Matritt, T wonld like for you Lo snskrvcs
the pdople ko be cozeful absut thet &ad tc cead --
there =8 a b bBile an it. I think tzcugh I told YO
all <hat che old rules applied to thie casa, o
belicve, diden't 1%

MR, RIGFZiLE:

THE COTRT:
mpdal=s tha Ralston-Purina apprpach taken in the Fourth
I would like not

Tea, you dld, ¥aur Hampr.,
But =he aAew ruilc basigally

Ciccult, with same minecr excepticns.
to gee eny more of that.

i Z? thers are doommesta thal relate o uc

23 =pnlkaln lalfarmabion alouf Tl LDPiGE Liig® we are

. | eomaking of that he=ve bBean withheld, they “e#d to h=
15 producad Eprebwikh =& ERaly capn Be UuBed ix Ehe

14 deporaiticn.

T i would like ta Rave théege deoositiong takgo
1E uoder smal. hnd befare I 4llew any of the testlimopy
143 to g3 Forward, 1'm goinz 1o low: at the Erer=geipt
20 uoder s=al. I don't expect —o have To resnd B 1ot of
21 depo=itieo chijections. [ &xpec: straightfarward

a2 muesticons hy scasoncd lawyers, and that®s thne and oT
2 it and na fightang,

24 Ard I don't konow the cxtent to which anw of
1% this 15 folng Somward, but hefers - relezse tole to
page RTO

Zparing re Motlons o Compe. Dep. Teetimmny |Comelualon)
page biVE

"W M -1 o hon ok L R

[ I |

[ R R |
[ T R T

THE CLJRT: Wet evarybody, juet thwee that I
hawe sald, Ihere ie & blg Alfference between
everybody and --

ME. RIZEIILZL: Righi.
the guedticn i: khat we underskband it is lirdted tc
thame Pivm. I fAn=c =&il wau at this point whetrer
wC are fa-og tir necd te Geposc all fivc. Goee of ik

I guess 1he apuwer Lo

copooda cm the sngwers, far example, from Mo, vinoont
and Kz, Dagcpenbrogk.

e al=za tock the deoesition of ¥r. Crlap
vagbsrday bagsed an other yrurff., 5o vwe oeed to o back
apd leak at aome of that, Se it wlll be cedtainly oo
anc2 thauy Lheee Tive ard I vodecstand Lhe coort's
=trict instractians=.

THE COOR'T:
back ame {ind scog way o toy te have mere than the
tive, bet wew hetter have a good reascn for coming
bagk mers fer more than the fiwe, such as the lawyer
told the preeldent of tha cowpany that thia wee a
Traoil, Bomelling really Alroog.

trowing all of you, yoee will gn

We are nvlk going o
L1l right. I doubt
sericusly there wiil bs =ay tastimany of that sors.

reopen &11 Lhe di=mcowvery .

fa is there anything mlze wa namd —o dob
MRE. RICFRLLE: WNo,. YouT Hopor.
MR, WMEBRITT: W, Your Homor,

pege @72
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT QF VIRGINIA

-

—_
i c
- [

(Richmond Division) K
CLEFX, WS DISTRICT COUAT
RICHMOND. va  3f <
RAMPBUS INC. ..FZ
Plaintiff,
Civil Action No., 3000V 524
V.

INFINEON TECHNOLOGIES AG, et al.

. Diefendants.

STIFIFLATED ORDER,
WHEREAS, the Court’s March 29, 200t Order sealed certain Bambus documents and

depositions as follows:

pending further order of this Court or the Umnited States Court of
Appeals for the Federal Cirewit, 31l doenments mmd depositons
{and deposilion transcripts) shall be prodnced, taken and
maitttained under geal: and the documents shall be reviewed, and
the depositions shall be attended, only by the lead trial lawyer and
one assistant for each of the parties who shall not diselase the
contents of the docunients or the depositions to any person; and the
defendamts may make no more than twa copies of any documents
and the copies shall be oumbered and accounted for;

WHEREAS, the partics have apreed that the documents fisted on Attachment & to this
Stipuiated Order, a.ﬁd any depositions related to those documents, previousiy subject to the
Court’s March 29, 2001 Order, may naw be disclosed to other members of the parties’
respective mial teams on an “Outside Counssl Only™ basis but shall nat be disclesed to others,

either voluntarily or in response to subpoena, without further order of the Court;



WIEREAS, the parties agree that Infinzon may seek to introduce into evidence the
documents listed an Attachment A to this Stipujated Crder, as well as tie depositions related to
those documents. subject 16 any evideniiary objections which Rambus reserves; and,

WHEREAS, fiw partics agree that (1) all documents produced under the March 29 2001
order, it not listed on Attachment &, (21 all documents listed on Attachment A not introduced
into evidence curing trial, and (3] a1l portions of deposition testimony not introduced into
evidence during trial, will rematn under seal and shall not be disclased bevond "Outside Counsel
Cmly" either voluntarily or in response to subpoena, without further order of the Court;

WHEREAS, the parties agres thar nothing in this Stipulation and Order waives Rambus’
attorney-client privilegs and work product objections o the production or mtroduction into
evidence of the documents listed on Attachment A, and that by enterng into this Stipulzdon,
Rambus will be desmed 1o have objected to each document listed on the grounds of the
atorney-clicnt privilege, and the objection will be deemed to have been overruled on the
groumds stated in the Court’s March 29, 2001 Order;

THEREFORE, it iz ORDERED that Rambus® attorney-clienf privilege and work product
ohjections to the production or introduction into evidenee of the documenis listed on Attachment
& are deemed to have been made and overruled on the grounds stated in the Conrt's Mareh 29,
2001 Order; that the ducuments listed on Allachment A to this Stipolared Crder and the related
depositions may be disclosed 1o memberts of the parties” respective trial teams en an *Ouside
Counsel Only” hasis bt shall not be disclased to others, either valuntarily or in regponse to
subpoena, without further order of the Court; that Infinecn shall be permitted to introduce the
documents jisted on Attachment 4 and related depositions into evidenes pending any evidentiary

ohiections by Rambus: and thar (1) all documents produced under the Mareh 29, 2001 order, but



not listed on Attachment A, (2) all documents listed on Attachment A not intreduced into
evidence during trial, and {3) all portons of deposition testimony not mtroduced into evidence
during trial, will remain under scal and shall not be disclosed beyond "Cutside Counsel Only”

gither voluntarity ar in response 10 subpocena, without further order of the Court.

ENTERED this Eﬂﬂ” day of M . 2001,
United States District Jud%ﬁ.



We ask for this:

an,

Briar{ C. Riopélle (VSB No, 36454)
Robert M. Tyler (VSB No. 37861)
Kristen M. Calleta (V5B No. 41319)
MeGuireWoods LLP

Omne James Center

a01 East Cary Streat

Richmond, Virginia 23219

{204} T75-1000

C. Tomgence Ammstrong (VB Mo, 13739)
MeGuirsWoords LLP

1750 Tysons Boulevard, Suite 1300
McLean, Virminia 22102-3892

(7033 T12-5000

OF COUMSEL:

John M. Desmarais
Uregory 5. Arovas
Clifford E. Wilkms
Thomas Tr, Pease
Maxine Y. Graham
Todd M. Friedman
KIRKLAND & ELLIS
Citigroup Center

153 East 53" Street
MNew Yorl, Mew York 10622
(212) 446-4300

ATTORNEYS FOR DEFERNDANTS

!gffj ] ﬂ;{a;;{?
Michael W. Smith, Edq. (VSB Mo. 01125}
Craig T. Merrit (VSB No. 20281)
E. Braxton Hill, IV (V5B No. 41539)
CHRISTIAN & BARTON. LLP.
909 East Main Street, Swmite 1200
Richmeond, Virginia 23214
(804) 697-4112

David . Monahan, Fsq.

David Pendarvis, Bsq,

Szan C. Cunningham. Esq.

Edward I1. Sikorski, Esg.

GRAY CARY WARE & FREIDENRICIH
LLP

401 B Srreet, Suite 1700

Sam Drego, Califormia 921014287
Telephone: (619) 69%-2700

Facaimile: (619) 235-1048

ATTORNEYS FOR PLAINTLFF



ATTACHMENT A

Diate of document

Bates Raoge

B/21/95 E. 144790 - 815
5/12/95 R 33957 - 38
9/1 W95 R 33976 - 77 !
9/27195 R 34000
10/4/05 R 34006
12/12/95 _ R207884 895
12/19/%5 R. 202778
! 1/3/96 j R 203836 — 899
r 1/24/96 | R 204205
[ 5/10/96 R 171632 - 33
j 5/10/96 R 171630 - 31 ]
: £/12/06 R 202537
: 6/17/96 R 204363 ~ 364
! - R 203343 - 863
| 11/95 B R 129267
i - R 204561 — 566
' - ! . 204568 — 600
' - | R 204504 - 535
| . - ;- R 204650 — 716
- - : R 204726 - 851
. : R 204874 — 953 :
12/7191 R 202773 i
| 1731192 R 171685 _l
! 173102 R111821-25 -
L 21992 R 171684 ]
_ 315/92 R 171683 i
. 3/9/0 R 171632 i
3/25/02 R 203251 - 32 |
3427192 R 203254
4/7/92 ] R 2021986 — §7
5/12/92 ' R 2029389
5/20/02 R 202990 .
6422492 R 202091
92592 R 203540
1146/91 R 66231
11/12/92 R 202992 — 993
i 4/23/93 _ Rinesm
i 412253 R 203782 — 794 ,
.‘ 504193 V1231 - 1252 ,
6/18/03 R 202596 |
6/21/93 R 171670 :
6/30/93 R 171669




179493

R 203126 -129

3/93 R 171666
10/29/93 R 203082
11/22/92 R 171663
1410494 R 203314 - 315
4/4/94 R 171662
5/5/%4 R 202763 — 764
5/27/94 R 130389
6/14/94 R 171661
6/29/94 R 171639 - 660
B/1/94 R 204436 — 444
11/30/94 R 203274
12/2/94 R 171644
212495 R 203033
2110/95 R 203052 — 54
8/21/95 V1253 -- 54
5117495 R 171641 —42
3/31/95 R 203467
12/8/95 V 1861 — 87
1/3/36 v 1853 — 860
174796 V 1850 - 57
- R 203881
12495 V1775~ 76
1/3/96 R 204376 - 378
1/15/56 R 203873 — 876
2/5/96 R 204207 - 10
3/26/96 R 203871 — 872
3/27/96 R 203865 — 867
L 3/27/96 R 203864
4/16/96 R 171639 — 40
7114798 - R 203479
9/4/9] v 0i2] - 23
- v 13211329
- V 13301376
. V 1950 - 1996
- V 1377 - 1408
- v 1997 - 2028
| - ¥ 2029 — 2050
! - V 1409 — 1430
: - V 1431 — 1483
. - V1681-1770
: - V1771 - 1845
L - V 0590 - 661
1/20/92 R 11B758
7/21/94 R 33831




G116/35 R 33997
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IN THE UNITED STATES DISTRICT COURT
IN RND FOR THE DISTRICT OF DELARARE

HMICROK TECHNGLOGY, INC. CIVIL ACTION
Plaintiff
VE .

RRMEUS INC.,

e mR B A WA e Wl mE

Defendant HO. (0-792 (RRM)

Wilwington, Delaware

Monday, May 14, 2001

3:80 p’'cslock, p.m.
*a%*  Taleghone confarence

— o

BEFORE: HONCRABLE RODERICK R. McCKEIMIE, 1D.5.D.C.T.

-

APPEARANCES:

RICHARDE, IAYTON & FINGER
H¥: FREDERICK L. COTTRELL, II1, ESQ.

BARTLIT, BECKE, HERMAN, PALEMCHAR & SCOTT
BY: FRED H. BARTLIT, JR.., ESQ.
{atlanta, Georgia)

-and-

Yalerie J. Cunnimg

e |

official court Reportar
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document was put into evidence in open record. and the
ohly other point I want to mnake is that the issue bafore
Judge Payne is guite different from the issue before your
Honoy, and the issue before Judge Payne was could we
interveme in that E;SB and come undar his protactive crder
at a different time and kbaced on different greunds= than
the iszsues to your Bonor?

And those issuee are different and tha grounds
are different and they’re not in conflict.

THE CDURT; A coupla of comments. I don’t want
to have this case becocme subject to motion.practice before
Judge Fayne. 4and on this privilege issue, there are a
gouple ways of dealing with it. one is we can watch and see
what he doas on isevae and applications to hinm, which is
fine with me.

Put, two, I think pasple zhould cperate undax
the mssumption that if documents and comwunications are
discloced in open court, they’'re open. Aand I will take the
poeition that they’'re not protected from disclesure.

Unless they were disclosed in court subject to an order

that says that they will be protected from future discloaure,
and if that’e not tha casge, then if itfs in open court, it
is in open aourt. And even if I might have found that they
ware ctherwise privileasged, I think the privilege is lost on

mm'
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Ard 80 I think wa should ldentify those
communications, get them produced and then turn back to
the subject of whether there’s going to be further relief,
either by geing back to Judge Payne and revisiting the
sublect nf whoethayr they should be preduced to Mieron or
whether he‘e going to reconzider vhethar they should ==
other documents, other communications, should be privilegad,
or whethar Micron wankz to make a direct application to me.

But I <don‘t ees any raason to slow dewn the
progess, If zsomething hae been disclosed in open court,
py understanding is it’s public informaticn,

MR. MONAAAN: Your Henor, David Manahan
responding to that,

First, you sald other than if JTudge Payne
intended scmething coctherwiae by his order. I know what
he intended by his order, at Ieast at one point was that
everything was tao remain seajed.

All right. Row, what was disclosed in opan
court?

Firet, you have to go threugh the transcript,
which we aren’t even going to have for another waek and go
item by ltem ax far ae what’s disclosed.

And then as far as whalt’s used, you can -- if
there’s a line or twe read, I don’t think that lg the same

as if the dooument was or was net [lashed on the screen,
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24
. 1l || Infineon’s couneel‘s jodgment, but I weould havae thought
Su 2 || that the e=sance of the commnications that are significant

3 for Microp would have been information that was dlscloasd
4 Aurimy the courss of trial. And ——

5 . MR. POWERS: A lot of this is done in a hiyg
4 harry at the and af the Infinion casg.

7 THE COURT: And what I think I will do iz, to

B the extent —— you have a list. Is 1t attached to your May
o l4th latter that I got today?

10 MR. PUWERS: HNo. To the prior letter a wesk
| ago, your Henor.

12 THE COURT: Al right. I think what I'm golng
. 13 || to d¢ is ordar Rambus to produce the documenta that Micren
e 14 || has identified that wers disclesad in open court within X
15 nunbar of days, subjert te Rambue ehowing that thore

16 || documents weren’t, in fact, disclosed in open court. That

17 || ie, put it to Rambuz to show that they are still

18 || privileged.

i9 MR, POWERS: Your Honor, two questions: Flrst,
20 {| iust to avoid ancther phomne @all, is it yeour Honor’s

21 {| intention that if -- that Rambus -- because I'm worried

22 that counsal for Rambus willl say —— what we will get is

23 || highly redacted gocuments. They’ll leook in the transcript
24 and 53y only this portion was read. ThFrafurc, they’re

25 || geing to redact the rmst of the document. Then wa’re yoing

Sipr “
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what you might see and what the Court said in Virginia,
whan we asked for an instruetion, that said itfs all right
o write elaims on —— with knowléedge of a product. Tha
court said, If I gave that instruction, that would bs
directing a verdict for Rambus an the fraund issve. 3o wa
gaid, right, fine, becanse that was axactly what the
Court’s instructions and how the case Was prasented allowsd
this jury to do: Was 1o come up with a finding of framd
based on a patant lawyer writing acended clains as patent
lawyers do every day on inventiens that are disclesed in
the written eyecification, on ~- based on public
information.

ME. POWERS: Your Honor, we’ll have a2 piece of
paper t¢ you tomorrew on this issue.

I think it would make pense to set a specific
date for Rambus response s¢ it does not dvag oui further.

NE. MORAHAM: Well, that’e great 1f he wants
to submit scmething to you tumurrn%, your Honor. I'm
trying to get a fealing for what we're geing to be trying
whenever we’'re trying it.

THE COURT: If we put aside the discovery
digputa for a momraent, that i= the privilage legue for &
woment, I don’t ztart with any set view about whether the
trial coming 4p is necegsary ar nok necessary, and so0 I

was actually interested to hear Mr. Fowers' comnents on







Migquent, Lesres

Il RAMDUZ IMC..
11 3GS Lakham Skroel
1) Koancazr vaav, Calillconla

maga 1

s LWITED STATSE _LFTHEST DOJRT BGH TAE BLsTHIE UF JELEAMRE
2 WINRSH TECENDLIET, IHC,, |

1 AGIC 5. Trooezal War |

4 Fost D2iirk Bow 6 |

5 Boosp, Idata B3¢l -00d« |

+ i

3 Pla-ntif s, |

H |

. | Wa. Q0-7 22-3BH

=0 |

14 Z4Mn H

15 3

16 Defendact. ]

1T 1

14 L 2 IToR CF LSATET . VTHLTHT
11 HMeCle Faz¢, Frlifermia

o0 Fedrpsday, July 21, 0Ol
<l wolurg 1

73 Reacgsed by

31 JYARE M. LEORMODIG
24 LR Mo, HEL1L

25 cab Ka. I6GEE

poge 1



vinggat. Lostes
pag= 11

H 2 T=211 me what you d1d £2 prepace for zodas's

B ceposibion.

T M=. CHMNOX! LBC 38 CEITioh the'witmess that I
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Ancadon: Geoff Tae

Ref; 13305

Acdido jis Ay

Our File .Pﬂﬂ%ﬂﬂnmg‘nud Circudt VO Using 3 Figh
Pefompppe: Bos Interfacs):

Sarvices rendsed in ooanechdon with preperazon 2ad
tilieg of lengthy amncndment, including drating of
aumcrous new claims. Revicw lengthy potent
appiizaden. Review voluminges prior are Prepars
supplemental inforerarion disclosure statement with
TESbECE b Bmet art nuhl‘f.?d::vﬂﬂuﬂy submined.
Teleomference with e Fapmwald monesning
amanging raccting. Prepare for mesting with Mike
Furowdd tonteming Ofics Acdon. Mesdng with
Mike Farmwald condeming amandment, divisionel
applicadons, and prigr ars, incladiag wevol from
maaing, Teleconferance with Mike Farmwald
conczming smendmepr, Conference with Mike
Farmwuld concerning dafi amendment
Teitcoaference with Mike Farmwald conceming
FEYVISIONS T amendmenr Revise amendment,
Review of priar art and preparadon of supplemenal
Informadon disclomue statcment Teleconfomncs
with Geeff Tame concerning amendrent. Conferenms
with plike Farmwald concemning revisions m
amendmeenl. Mesgages for Richand Crisp conecming
mvicw of amendment. Revise supplemenl
infermiatien diselosurs sutcment. Conferencr with
Richard Crisp concemning revisions 1o armendment

. Cieder addidenal patents. Orgenize and collec pror
art Revise and file amendmen:. Prepare leger o
Geoff Tate enclosing 2 copy of an amendrmen,
ﬁpl;ﬂ;nnl Informadon & hlw.:rc s_?t:m:nl. and

quesl o approve drewing chanpes. Toleconferente
with Mike Fanmwatd :mv:?.-min gEﬁling of
smEAdmanL -
Lester ] Vincent TTS0 RS i cccecaree.. & 16,517.50
{vontinued on page 2}
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REDACTED

Telesoefmeacss witk Allen Roberts
roncsming pew paieng aplcdons and divisiens]
applicitions. Prepare teoer m Allen Roberts
concsming patea: applicadions, Revise patert stis
repane Telooalerencs with Allen Rnberts
conesTing meetne o diseass Eu::r anplicidon

Trleconfrrences with Allen Fobens cohe=rin fifing
of pawent wpbeydons. Prepare learr 1w Geoff Tazs
caclowing coples of racentiy filed paent applicdons.
Frepare letion w inveors enclosing copiss of POO2,
FOO4, PU1E, eod PONY pateot applleatons.
Teleenndercnce widh Richant Crirp
tunceming forvign filing mquirements,
Telecanfernst with G:nﬁm conearming fareipn
Blng i Indis and Taiwan:
Teleconference with Allen Robens
conerming paent applicadon fer addrees « r
nd eoreemning JDEC. Canference with Rich
Crisp and Allcn Robers concernln equinble
esonpel isene with respest 1 I'DE&
Tl:i:mnfl;IEm:ﬁ with Muria Selming concemming
Paient appbcmtion for eddress renapping, Rescarch
mgareing IDEC question. e
Lesiee 1. Vincent 695 RfSeiineee 5 1,45125

(eontihued on paze 2
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Revisw TDEC publlcations.
Telsmnferncs with legard Crizp conezning
ED5rReTs o7 pawcnt applicagous. Prepars Jenet w
Hichard Crisp enclosing copies of shsmasts. Send

Inties 1o Richerg enclosliz copies of patpqrs
apphicatons ﬁie.d?::gmch 6, 1992,

Lesmr I Yincent 835 Wrteniviciiriennnss $ 1,343,75
{eontinued o pepe 25
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RAMEUS INC,
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Mouamin View, California 2040
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wlla—

e T Te { 2

Se=riczsendered in connesting it pleconferenes
with Righerd Crieg concaming stms of divizional
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Lagter L Wincerr 0 025 BfSiemcecicicicicene 9
{contnued on page 2}
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Farmweld erclesing copy of fraft amendmens
Telecoaforeacss wish Mike Farmwald corezmning
mview of emendment Hewisw and Bie ameadment
Confereace with Richerd Crisp coneeming zddidonsl
elaims 1o b insermed in divisops) applicacons,
Inghuiing wavel ro and from mesSng.

Lasier J, Vinceme 500 B premriraenes R L0700
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ST - tecfa h
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H
Plaiedfi. 3
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v 3 Mo, A00CY524

1
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“al )
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. Job Mo, 248008

APHIL 11, 2041




VOL. 3, LESTER VIRCEWT FILED ONDER SEAL — PURSOARNT TO COURT ORDER

Q Did yeu tell Richard Crisp and Allen Roberis
thal af this March 27th, 1992 meeting, that they should
not participate in JEDEC?

A I'm having trouble temembering what I sad at
this specific merting Beyond this,

But T do wont 1o say that 1 belicve at some
point eardy on, and L don't know whether it was ai thiz
particuizr meeting, thal [ believe §said 1 didn think
it was a pood idea.

O  And you didn'i think it was & good ides because
you koew al the rime that Rambus dide't wam 1o discloss
ity patents or palcnt applications at JEDEC, bul
imtended oo ceforeing them against third panies; right?

A Mo, Ttwas more of — it was mone of dowaside
tizk veryus wpside potenlial,

0 What's the vpside potential?

A Well, [ don't know. That was the question. It
wis 2 question of somecnt, ¥ou Know - it was 3 question
of somebody roising ap issus about it, was the downside
risk.

Jag

[, R FLI &

0 The downside risk was that somebody was pring
1o rise the issue of equitable estoppel if Rambus
atteried JEDEC?

A Righl. Imean, we were baving this meeting
about the implications, that's right.

a1

ESQUIRE DEM

RPRIL 11, 2001
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UNITED STATES DISTRICT COURT
FOR THE EAETERN DISTRICT OF VIRGIMNIA
{Richmond Division)

RAMEUS INC. ,
Flaimtiff,

Wa_ 3:00CV5H2

INFIKRECHN TECHNOLCGIES AG,
et al.,

hefendants .

N

CONFIDENTIAL

CONFIDENTIAL OUTSIDE COUNSEL ONLY
VIDEOTAPED
DEPOSITION OF ANTHONY DIEFENZROCK
Fale Al:u; California
Wednesday, March 14, 20C1

Volwme 2

Repeorted by:
LTNWE M. LEDANGIS
CER No. 63811

Jeb He. 11%279E
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147

0 Bid youo discuss with Me, Crisgrwhather 4 ook
the JEDEC polleles, by prepding the JEDEC mectings, be
was Dbligaked woder the JEDEC patent desclonns
policies to disclose Rambus patents of panemy

REBR

148
appleatioma related o waak was belng discessed at the
pectings e attemdsd?

A Whether be was — dld we 5k whether be was —
1 onssed giang of il =~ wlhiether we wers umler 3 duty?
3 Righ:
& We never discussed whether be was onder any
particular duly of mot. We just simnply said there was
2 risk of equicble esioppel or ocher legal problems IF
be continued to ansad the eetdings. We wers oo
Il  preseniing legal corslusians.
11 {1 Dkay. And ] guess what was the msk thai you
12 cooveyed to hem, ] mean, did yo explaio why thers was

1 dR ol S LA B Lk R e

13 ansk?

14 & Yes

15 O Whar did you explain?

14 A [ explataed that thesz are cerain doctines

17 in paten laws, equitable docrmes that can render e
1&  patest noeaferceabie. And one of those doctrines is
19 laches, end the nther |5 equitible estoppel, ovo of

0 them.

21 And that be was runmng # sk lhat equitable

22 wstoppel, which ralghn have been consmued by his

23 ushons, would tender 0 of -- 50002 patests teal had
24 issued urenfarceable, and that we did oot want 1o k=
25 ghat risk.
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FILED UNGER SEAL - PURSUANT TO COURT ORDER
IN THE UNITED 5TATES IMSTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

(Richmogd Diviska}
RAMBLYS, TNC, )
Plaintiff, ~ )
Y5 ]j Ha, 300-Cv5a4

INTINEGH TECHNOLOGIES AG, )
eal }}

Defendants-  }

FILED UKDER. SEAL - PURSTANT TO COURT ORDER
DEPOSITICN OF ANTHONT DIEFENRRINCK
San Jasc, Caltfornis
Wnduziday,ﬁpﬁt 11, 2001

Wigfurmae 3

Rzﬁﬂcd by:

HFL FERRIEK
SR No. 6948

Job Mo, 248024




VOL. 3, BRTEONY DIRPENERCCE FILED URDER SERL - PURSUANT TO COURT ORDER APRIL 11,

16
17
18
19
bt
Al
22
23
24
25

O Tell e what you recall, the steps you oeilined
with Geoff Tale as pant of your job as the new IF lawyer
£t Rambas, : :

ME. SHOHET: Tust 80 I'm clear, the predicate of the
first question was with relation o SORAM, SyncLink, and
Mosys. Now it's fust 2 broader questiog, what wers the
steps that be vaderstood he was to 1ake wilh regazd 1o
ihe IP portfolic.

Gg ahead and anzwer.
THE WITNESS: That I was to sorvey what bad been

#35

2001

[N TR T .

issued 0 ot an wmderstandiog of whar wes issued and 10
deremmine whal be celled what might be boles in
caverege, whether we bad, you koow, lots of coverage ar
a lintde coverage over centain subjoct matier areas and

12+ asgess 1he claims with ragard vo e sompeitdon.

Ti6
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3

10
11
J12

14
15
16

18
19

=

21

BRRUR

) And what did Lester tc]l you about the Dell
decision et that time?

A Wel), he said he read it, and he said that Dell
bad besn estopped rom enforcing what is 1 think called
the Wisa bus patent, which has to do with a graphics bus
stapdard, and that it was a decision that we shavld look
al

And it supportsd his, apparently, previous
stzternents 1o Rambus people that they should not
participate. He was frying to make the point with me,
because I had newly amived oo board, that this was 2
concern of bis,

€ What did Mr. Vincent tell you about his
previous conversations with people 41 Rambus about
‘whether they shonld participate in JEDEC and IEER
SymeLink?

A What did Lesler say sbout — say that again.

Q Yousud when you spoke to Lester about the

262

WO el Oh ol b D B el

Pt
Lt~

12

Diell decision, it conpfinmed bis earlicr advice {0 Rambus
abwyit the risks of participating in these organizations.

A Mm-hmm.

Q What did he t=]l you about thy prige advice 1o
Rambus abowt the dsks of participating lo JEDEC #nd
IEEE Synclink?

A He told me that he had advised — previously
advised people, befare I had errived apparcolly, that
they shoulda' attend 1those mestings.

& Did ke 1ell you why Be rold them that?

A Yesh, Ithink be said there's an cquitablc

estoppc] isaue.

262

ESDUIRE DEPOS
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THE

7 lemi it Tme chat JEDEC — dipcustion: s JEDEC
e et Surcs o Informetiow shan y seticd oo when
comitp wp wilh ideas for pew elaims ihat you dessed
whh Lester ¥ines T

A 1belime fat’s tue, yes, Tsaweor
Brvestions bejng used there. Thew pople were laking
o el INNE, o iy Sl wes had disclesed 1o them
mmibes NI, gl drey wene wsing omr ideas op their
priducts. They wene chafpyrepick g,

0 Al Wiz pou &hw hos: propoeals et JECHED st

w55
i
Wi
LR
[ A
094308
AL

R T A N

787

Yiru [eH womn using vover iduss, or Rembugs piess, you
weat back md gpoke with Lesier Yioar st and you adked him
b ek £t Do 444 SIEIRSE 1o et poodding Bambug sy
appEic RS Ky synver Fhoar Eieas buoibe STIRAM; gt

A 1Rp7ke 1g my bos Alkeg Bebens s §, and
tben L hink we ended up hwving disaenions with Leser
Yingepd.
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pantiali o we shoubd condue sarscivet it teose
misilgs, that | dido are ipy e why we chouldot
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Jawyey aotl Tonw wee @ aEwhy graduseed anoomsy chal bl
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0 Whyt did Tomy =y ke you'?
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Lo: wace

Cantent=length: I156H

I spoke with Lescal ¥inoerm and Tom Lee (blpe ohOer ane] on the phane yesterzay. The

CErIent stacus of che iddifippal mlpims That we want oo file en the exiginal (RO01)

patent Sollows, I hawen’E recaived cheiy peperwnrk, ag L dant know Lhe cxass titlen
of thesz claims. .

[1] H=itable configurdtion register pesmirting pragfimmohle RS 1l'l:nnr:1r
E"I}".‘i‘ Thig cixim mas bewp wzitten up mnd Sited, This 13 d-ected against SDRAMS,

(2] AR comounication bfing A packer-oriented protocal

Thisz —igim is pariially woizien op- They nesd ©e finfsh it up apd SLIE it.
?ﬁ.’b They aze nat vaibing Jar anyrhing from us, Thiz ix di-ccopd againgt

Aaml TRk .

[} SHAM w2ih PLL clood paneSaTion
qu Ihis claim iz pastlally wzitzen up. They neaed to 2inigh it pp sad Iile iz
Thay arsa nat waicing 2ar anychipg £zom us. This ix dizeched a.qa.-*:..

futyre SCRAMs and Ramtnk,

4] DRAAM wi+h mpluiple open zowl
Thiz zlaim has not bearn weitten tp. They peed So BRink pbout LT some TnTe, =,
Znd then mees with us. Lestars ia doubCfyl abayt whebhes we gan mrecodct This E
Elaim frem tha reaohings af POOL, Thix iz directed againac SDH-HE.

Some orhem- ldeas which have been ::uggestrd withip Eambus, bhuc not jret creswnicatad
o Lestes, ama as Follows:

(5] DRAM with expeonally supplied refaseccs velrtage for Input sec=ivezs. This slaim
woyie be dizegied againzt OO0 technelogy.

(8} ORAM usipg low=soltage—zuing xignal levels driven by HOS devices operated in
& commen—aguzes {open—lralp) configuraticn. Thos cladm would be dizetted sgainat &Th
technalagy.

{7) Extendisng tha cliim for 3 curcsht-mods crlvn widng 4 driver with § rFelscively
=mall svthyt impecance compased with the tranzedission line impedanca. 'FD‘I-{
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Allen RobeTs

PAMBUS. INC.
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Moungin View, CA 94040

Re:  Rambug, Inc.
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U.5. Patcat avplicadon forr INTEGRATED CTROUTT YO
USING A FERTOREMAMNCE BUS INTERFACE

Gt fle ogez 73309 POOTC

Decar Allaa:

Enclosed for your review i5 a dizft of 2 Prelimdnery Amendment for the above-ideatifed

tatent applicaden.

Please call either Lester Vinesnt et me onez the Amendment bas bo=n eviewed.

SAGH

GO with encl.:
MEke Famrpanald
Mark Horowliz

Leswer ) Yincen:
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-Filedr March 31, 1994 -

BRAFY

A"--mnﬂf'l Docket Nor TEILEPOOIC2
I THE UNITED STATES FATENT AND TRADEMARYK OFFICE

In Re Pabmit Application ef
Mfich=el Farmiyrald and Mark Hoemwits Exammer:

Berial No.: 08,222 545 Azt Unlt 2308

For INTEGRATED CIRCUIT 170 USING A
HIGH PERFORMANCE BUS INTERFACE

b e et A e A et N ¥

Commmissioner of
Prtens and Trademnarke
Washing:or, D.C, 20231

ERZLIMINARY AMENTMENT

Appliconts respectfully request that prior to examination the
zbove applicadon be amended as ollows:

IN THE SEECIFICATION

At page 3, line 5, delste "micro-processoc” and substinte —
BMCOprotassar=-,

Al pege 6, line 1, delete 4,646,279 and substitute 4,646 270,

A% page 10, line 18, delete "Figure 7 shows™ and substitwts —
Figures 72 and 7b show—.

At page 10, fine 21, delete "Figire § shows™ and substitute s
Figures 52 and Bb show—

OUTSIDE COUNSEL, ONLY ] TINE PO
PRODUCED UNDER COLAT SEAL

- : R 204438
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At page 11, ]:rm 14, insert —Tigwe 16is 2 se&t’bmugh&:mtnew

of oie of the s,mu:nnducmr devices of Figurme 53—

Atpaga?:i,lmﬂ.afbsr'dm insert —de—.
At page 41, line 1, delete "or™ and substitute —or—.
At page 42, line 19, Iwsert afer “technology” —, g shown In

Hgure 16—

Fo—

At page 45, line 17, deletn "Fig. 77 and subshitute —Frgures 7a and

Avrpage 47, }:.m: 2, delete "Tlgmre B and substitute -F:ignre Baee
Ak page 47, line 5, dalete “froge left %o rfght™ and sobstitete —

fkom dght ko left—,

At page 47, line B, delete "rght" and substite ~jafi-, L
At page 47, line 9, delete the first “left” end substitute —right—. o :
At page 45, Line 22, delste "primay” and substibute —primary--. . }
At page 56, ine 2, delete “Figuru 11" and subsStute —Fignee 11—, -
At page 60, Line 10, after “147" insect A, B—.

N THE CLATMS
Please canee] claime 1-73(.

Please add the following new claims:

151

to a bus, the DRAM comprising: -t

A dynamic rendom access memory (DRAM) capable of being :uupled

2 Brst drcuit fua clack signal;

a conductor for coupling the DRAM to the bus; and
4 recejver crouit coupled to the conducor and the first cireuit, the

DUTSINE COLMEEL ONLY
TRODUCED UNGEHR COLRT SEAL

receiver ¢lreuit for latching information received from the

2 FA505. PO l

R 204437
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M =] h M b QO K

tonductor in response o a rising adge of the dodk signal n_m

falling edge of the dock signal. ) ) . \ ok
152 The DRAM of cleim 151, wherein the second dircuit comprises: ]
a first input eceiver coupled to the conductor and the St dropit, %‘A

the Amst Input reseivar for latching information provided by the
bus via the conducnr in pesponse b the csing edge of £1e clock
signal; and

", & second input recefver coupled to the conductor and the Srst

\ t:::mt,. the sacond input receiver for latching mfnrmation from
the bus in responsa to the falling e<dge of the clock signal

123, The DRAM of claim 132, whereln, the Hret circuit a Erst dnr:.k\mr.r.; !

signal and 2 second clock signal that is-a compleneant of the Ext dock signal, ComfTHe
the frst Input receiver baing coupled o recetve the Smst clock signal such that ‘{ !
the frst input receiver hatches information in responsa to a mising edge pf the i

£rst dock signal, the sscond input recaiver being coupled 1o receive the

second dock signal sueh that the second ‘nput receiver labches bifsmmation in ¢
b
T ]I ol
h I

I

respanse o a rising edge of the second dock signal, oy
A TN A

eyl

154, The DRAM of claim, 153, wherein the frst circuit the firy
B

second clock signais in zesponse to an extermally provided dlock signal

-

155. The DRAM of claim 151, wherein the first circuit @ the dlock . ¢
signal in response w an externaily provided ciock signal, o

156.  The DRAM of dlalr 151, wherein the DRAM further comprises:
a multiplexer coupled to the first circuit, the multiplexer having an
output, 2 first mput, and a second input;

R 204240
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an muput driver ncinding an catput mupled tn the cofductor and an
nput :cr.rgled to tha output of the mulhplsm:. the cutput drives
for drifing data o the conductor in response b the ctitput of the

oultplexer;

a Brst cutput Ime eoupled o the frst Input of the muldplexes, wherein
the mtiltipiexer cooples the St cutput Bne to the output of the
multiplexet in respotise to the fsing edge of the clock signal; and

- @ sercnd output line coupled to the second inpat of I:ha multplexer,
" whensin the multiplexer couples the second nut::ut fine o the

output of the multiplexer in respanse to the falling edge of the dm:k
signal 1 oA AT

157, The DRAM of claim 156, wherein the autput driver is a Beld affect

ranslssor induding a drain coupied o the conducler, a spuree cm:P]'ed to --\
system ground, end a gate coupled to output of the multiplexer, the feld

.,I:Er_.-

cffect transistor being switched on and off In response to 2 state of 2 selected
preiput line provided by the mmltiplexer, '

——

158.

A cumputer system ¢omprising

a bus for trancferring nfurmation;
Ta Emt d}'na.mlc random a7Cess memory {DP..AL{} n:nupled to t'nehus the %S H
Brst DRAM comprising: ‘)_5 \
a first droult for genermbing a dock signal;
a gonductor for coupling the DRAM to the bus; and
2 second circult eoupled to the condustor and the Host cixmudt, the

' pecond dizcuit far latching information recejved from the

CUTSIDE COUMSEL OMLY
FRODUCED LDER COURT SEAL
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a falling edge of the tiock
155, The compuier system of
comprises:

Sirnal,
5%

+ conductar In peSponst [ R risingﬂ:ige of the clock signal and

wherln the second dreuit

a frst input receiver soupled to tue conduette and the Bt Seeuly,

siznal; and

the Erst lnput receiver for latching information provided by the
bus via the conductor in response to the fsng edge of the dock

" & second Input receiver coupled to the conductur and the frst

circuit, the cecond inpet receiver fuor Latching information Brom

the bus n response to the falline edpe of the elock =i

mﬂ@

180. The compoter systet) of claim 159, wherein the Srst drosit _ﬁ- tesa
fr=t clock signal and 2 sezond clock signal that is a complement of the £rst

dlock signai, the frst input receiver being coupled 1o receive the Brst clock

signal such that the Hrst input receiver latrhes information in fespanse t a

tising cdge of the frst clock signal, the second Iput meceiver being couplzd

rereive the second clock signal such that the second Input receiver lstches

informaken in response to a sising edge of the secand clock signal.

161. The computer system of claim 160, Avherein the computer s}'sl‘:n;
further includas 2 third eiruit for génerafing a system clock sigral, the first

5

- it
AR

circuit being coupled to racaive the system clock signal, the first cireuit for

generating the first and second clock signals in respanse 1o a spstem clock

“slgnal.
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162. The mmi::utr-_- systems of claim 158, wherein the computer gystem <=
farther includes » ihird circuit for generating a system dlozk signal, the first
circuit .heing caepled to receive the system clock signal, the Srst drenit for
geneating the &rst and sezand clock sigrals in response o the systen clock

sigral. ' - |

1 ——

h 2 w T

' T i p——

142. Thte computar system of claim 162, wherein a bus cyele for the bus js

. divided inkp an gven cycle correspending o 4 dsing edg of the syzi clock
sigaal arid an odd cycle corresperding to 2 flling edge of the systen cack
signal, the computer system huxther comprising: -

a mastez ¢oupled ta the bus end the third ciomait, the master for
trenstersing information fo and from the DRAM via the bss, the
master for signaling the beginning of an operation to the DRAM
tmly on everl cycles.

|

m =) o M e 3 M -

—_

1§#d. The computer system of claim 162, wharein a bus cycle for the bus is
divided ouo an even cycle mms?ondhtg ter 2 fallinp e:‘.gle i the .'i;}"EtEm dack B
signz] and an ¢dd cyele conresponding to & fsing edge of e system clock
signal, the computer systeq further comprising: | -
a master coupled to the bus and the third cireuir, the master for
tansferring information to ahd from the DRAM via the bus, the
master for signaling the beginning of an operation bo the DRAM :
ey on evan cyces,

m ~ & n o L e

1 185 The computer system of claim 158, wherein the DRAM Further |

2 comprises:

OUTEHLE COUNSEL QMLY
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a multplexe: coupied to the frst crcuit, the oultplexer having an
cutput, a fmst input, aond a second lnpuk

an output driver including an putput coupled to the conductor and an
input coupled 1o the output of the multiplexer, the ootput driver
for driving deta on the conductor in response o the cutput of the
muitiplexer;

2 Hrst output line coupled tw the frst input of the multiplexer, wherein
the multipiexer couples the fizst outpul line to the output of the )
muitiplexer in retpanse to the rising edge of the dlack signal; and

2 second outpet line coupled o the second input of the muldplexer,
wherein the multiplexer couplas the second ortput line io the

autput af the mulbplexer in response to the falling edge of the dock
signal. '

166. The computer system of dJaim 165, wherein the utput doiver i a feld
effect bransistor including a drain coupled o the conductor, 2 source coupled
ko system ground, and a gate coupled to ouzput of the multiplexer, the feld
eHect tansistar being switthed on and off in response to 2 state of 2 selercted
output ling provided by the multiplexer. '

167. A cynamic random ateess memory {DRAM), comprising:
an array of memery cells connected in rows and cobomns, the aray of
memery cells corresponding to a range of addresses, wherem the
array af memory cells is subdivided into a plumlity of memery
sertions, sach of the memary sections being 2ssigned a porticn of

the mnge of addresses;

- 73305.r001C2
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a plurality of sense amps, exch sense amp being coupled to a column of

the array of me=nory ceils, each sense athp For sensing data stored in

3 selected memory gell; gnd

a plurality of address ragistans coapled to the aray of memery cells,
each address registar for storing information indiczting a pordan of
the range of addressas that corresponds to a memory section,

whereln the plurality of address repisters are independentty

addressed to access date stored in conesponding memory sectons.

"163. The DRAM of clim 167, wherein the addrece repisters associated with

s mezory serction specify that no portion of the range of addrasses is assigned

to the memaory secton, iF the memory ssction is defectiva,

169. Tre DRAM of claim 167, whereln the plunality of memory sectisns

comrespond 10 contguous portions of the range of addreszes.

178, The DRAM of claim 167, whersin the colummns of each memory section

are coupled to 2 number of sense amps ecual to 2 monber of memery cells in

a row of the armey of memory cells,

171, The DRAM of r:lai:z.'.t 170, wherein sense amps ¢coygpled to columns of a

first memory section are for selectively precharging the columns of the Brse

memgry section to 4 vaius intermediate to logical 0 and 1 when an access

mode for the first memory section is 3 normal mede.

172 The DRAM of claim 171, wherein the senss amps coupled o the

colurans of the fizst memory saction latch data sensed by the sense amps in a

previous memory aecEss aperation when the access moade for the frst

memory saction is a page mode, the data latched by the sense amps coupled to -

OLITSIDE COLUNSEL ONLY '
FRODUCED UNDER COURT SEAL g
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5 the colimns of tl'u: A3t memory sectiom being med.tataly available for
€ acress by subscqumt mEmety operadians.

-t

173, The DRAM of claim 172, wherein senze amps coupled to the columns {V‘jmﬂk)f

. 2 nfase:undmmmysﬂ‘hmlatﬂldauwhmmamssmbde.fnr&w_sm
8  memozy section is the page mode, the dat kirhed by the sense 2mps couplad
4 o the coluoms of the sevond memory secton being immniedintely available for
&  access by subsequent memory operations. - O‘}[ﬂf
1 174 The PRAM af claim 173, whezein each of the first and 2econd MEDOLrY \rm

sections has an Inderendently defned access mode.

1 175, Ths DRAM of claim 174, wherein the DRAM includes four memory Eﬁv”-'
\li

[ 48]

sootions,

176, A cynamic random acvess memory (DRAM), comprising:

3 plurality of condustors for coupling to an external bus, each of the
plurality &f conductors bF...ng multiplexed for recelving addressy
informatian, conkrol information, med data fom the extarnal Tres;
and

an ey of memory cells mrmzcteﬁ in rows 2nd columns for stoting

= O th 5 ‘@ A &

duta received from the plurality of eanductors.

1 177. The DRAM of elsim 176, further comprising:
a plurality of control registers esupled to the plusality of conductors,
the phurzlity of eontro] registers for stering data that defines an

[EI T

i

access e of the 2y of memory cells.

OLTSIDE SOUNSEL ONLY R2
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178. Tne DRAH of clalm 177, whesein the data that definss the access n'm!e
of the army of memery colls is loaded Into 3 control register from the plurality
of comdEors in responsa to conizol information spediying a control registar
access operation and 2ddreay infonmation specifying the control register,
whereln the address information &s received from tha plumlity of conductors.

REMARKS

. App]icmﬁ tespectiully requess that this Freliminary Amandmentbe
antered prior to ;xa.minnﬁnn of the above-idenkifed patent 2pplication,
Qlzims 1-130 have been canceled, Clalms 151-175 have been added, The
spacification hag bean amended. Figure 10 has been emended,

The spediication hes been amended at pages 3 through 60. Tae
emendments have been made to earrest spelling, typographisal, and obvious
eTors, It i= submitad that the amendment of the specification does not add
new matter,

Arcompanying this Preliininary Amendment is (1) » dnn:n;ln-.nt _
enttled Rezuest to App:u".re Drawing Changes and (2) 2 photoeopy of Figure
10 of the drawings with proposed cnanges marked in red, Applicants
respectully request that the Examiner approve the proposed changes in
Figure 1.

Fignre 10 has been amended ta show that the multbiplexer receivas both
the true and completnent internal device dock signals. Support for this
amendment Is found at page 58, lines 13-13, of the specification. Therefore, it
15 respectfully submitted that the praposed changes of Figure 10 of the

drawings do not add new matter.

R 204447
CLUTSIDE COUNSEL DMLY
10 FACs.FOO1C2
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New claim 151 reces 2 "farst circuit for generating a clock signal,” a
“ronductor,” and a "receiver circuit” Support {or the rested "f=st clrouit”
m::y be found in the discussion of dockdng that begine at page 46, line 20, of
the speciteadon. Further suppert for 2 “Arst doowdt” may be found in Figeres
Bla), 8(b), and 10 of the drewings. Support for the "conductor” may be found
in Figure 10 and the comesponding discussion found in the spedfication
beginning at page 53, line 24. The spedification diseloses mtput lne 69, and i _
iy sulmnitted that ope having ordinary sldll in the ert would understand that
the putput line i necessarily manufactured of a condiietive matartal, and
therefore a "conductor.”

The "receiver crcuit” of claim 151 is alen disclosed in Fipture 10 and at
pages 54-35 of the specficetion. Claims 152-155 depend from cladtn 151 and -
further describe the stucture and operation of the receiver crouit recited in
claim 151 Eu;lrpar: for these clairas may alse be found at Figure 10 and at
pages 558 of the specifiction '

New claim 156 depends from caim 151 and recites a "mualtdplexer” in
“omtput driver”, a first cutput Ene, and a second output line. All of these
elemments are disclesed in TFigure 10 and at pages 34-39 of the speciication,
Claim 157 further describes the strueture of the cutput driver, and supoort
may sirdlarly be found in Figure 10 and at pages 34-39 of the specification.
New claims 158-166 2rz computer systein claims reciting similar elements as -
discloced in claims 151-137. Therefore, support may similarly be found where
described sbove, .

New claim 167 recites an “array of memmory cells,” a "plurelity of sense
arps.” and 2 “plurality of address registers.” The address registars are

cisclosed beginning at page 16, line 10. Figurs 11 shows a sense amp. For new

n PEEEN e Ln

CUTEIDE COUNEEL ONLY
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w R 204448



claims 168175, the page mode and norzal made of the DRAM are discussed
begirming at page 24, line 3, Further, the a:dd:msing scheme for mapping
menoTy sethons to e tange of addreseas is disclosed beginring 2t fages 15,
fine 10, of the specifiation,

Niw cladsn 176 redites ™ a plurality of conducong” and “an z=uy of
memoty cells” These "phurality of condurtors” are deseribed generally at
pages 18-19 of the spacification. The "control registers” redted in new claim
157 are generally dieclosed at papes 23-25 of the specifimbion. The limjtatione
regited by new claim 178 ere disclosed at pages 3539 of the spedfication.

Applicants therafore submit that new daims 151 threugh 178 are fully
.suppori:eri by the spedfimtion of the application as originally filed and do not
ede new mater. Entry of this Preliminery Amendment is theraiors

respectiully requested.
If there are any addifonal eharges, please charge Deposit Account Ne.
02-2656.
Respectfully submitted,
BLARELY, SOKOLOFF, TAYLOR & ZAFMAN
Dated: 1934

Scot A Griffin
Fep. Nou P-3B,157

12400 Wilshire Blvd.
Seventh Floor

Los Angeles, CA 90025-1026
{408} 720-8385

12 TAME. PO
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#) Now, vou also worksed with Mr. Vincent on cother
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488
things that you thought should be protected and which

you thought were discleosed in that original 1990
application; coxrrect?

A I believe that's correct, yes.

Q And, among other things, those included the
use of a preogrammable mode register on a DRAM; is that
right?

B Well, T think it was a littie bhit more
gpecific than that.

Q  How sc?

A I think it was specifically addressing access
latency to the device.

o ind is CaS5 latency one form of access latency?

A Yes. Yee, 1t is.

Q0 Did you algseo discuss with him trying to

protect the use of programmable burst length on a DRRM?

A I believe I did, y=s.

@ Rgain, these were things you were trying to
protect hecause you saw that members of JEDEC were
diecuszing incorporating those into the JEDEC SDRAM
standard; correct?

A Well, you know, I had information from a lot
of different scurces, ocome of the informaticon I had
came from thinge that I observed within JEDEC. But

it's certainly true that I did see thosze talked about
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within JEDBEC. 2nd T felt like those were our

inventions,

should.

and if we had not protected those that we
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< And you recall thal 2t some point in dme
during this time frame, you and the other attomeys at
Elakely, Sokoloff a1 Rambus's direction wers amending
claims and filing new claims particularly fargeted to
the SCIRAMS: right?

ME, MONAHAN: That’s overly broad, it's componpd,
assumes facis oot in evidence, calls for speculation.

THE WITNESS: I8e¢ from these documents that we
were drafting claims in response 1o Rambus baviep os
ook al specific subjoct artas that, you know, &) were
within the Rambus patent applications and B that would
be peninent with respect to certain producis.

And SDRANE wers incinded in those products.

187

LESTER VIHCENT

APRIL 12, 2001
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Anthony B Diepenbrock W1
AAMBLS [NE,

2485 | atham Strest

Mountain View, Califomia 94040

Fe: Industry Siandars
Dear Tony:

Enclased jor your review are materals relanng to the proposed cansent
wrder ragarding Dek Computel, As you can see, the Federal Trage
Commission charged thal Dell resticted competition in the parsonal computer
Industry and undermiinegd the standard-setting process by threatering to
axercise undiztiosed patant nghts against computer comganias adapting the
V0L-Bus standard.

Please nata that tha peri;:.-ﬂ Jor public eamment snds January 1, 19596

Wery {ruly yours,
BLAKELY, ?UKDLDFF. TAYLOR & ZAFMAN L EXHBIT _Eﬂnl
. F
s <= J V -t ety
&
Lester J, Vingent
LJVcek .
&ncl.
CHITSIDE COLNSEL ONLY
FRODCUCED UNDER COURT SEAL -
FOR THE EYES OF JOHN DESMARATS. E5G
AND MICHAEL STADINICK ONLY
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Richard Crisp

Bambits Inc.

2465 Latham 51

k™--intain View, Ca 34040
W3 38352

Fen MeGhes

Electrenic Indugiries Avsacistion (JEDEC) V1A, CERTIFIED MAT

2500 Wilson Boulevard BETLRN RECERT REQUESTAD
Arinpon, Va. 22201

Jupc 17, 18446
RE: [EDEC Jnvpice No, 28000 Dated Jagpary 10, 1606
Dear Mr. Me(Ghes:

Fambrps Inc. has received ihe above invoice For 1he 1996 IEDEC ducs for
coramuiiees JO-15, JO-16. 1042, 1, JT42.9, 10424, and [C-42 5.

1 am wmiting o inform yow that Bambus Ine. is oot renewing its i i
— : wing its membership in

Recently at JEREC meetings the subjeet of Rambus patents has besn raised.
Eambus plans to contines o licenss 3= propristary wechnology on smms that are congstent
with the buginess pian of Rembus, and these wmns may not be consistoot with the werms s=t
3 standirds bodics, inciuding JEDEC, A nurmber of MAjor companies w abrealy licensess

Rembus 1=shnology. Wa trust thar you will understand that Rambus reserves al] Lights
regarding its inrellectiual property. Rambus dees, however, snconrage companies to £ontast
Drave Mooring of Rambus to discuas licensing lemms and be sign up as Yesngecs,

To the extent st amynne is interepied it the patents of Rambus, T have encloses a
List of Rambus US, and forsign patenus, Rambus has aiso applied for a number of
additional patens in erder bo protest Rambus wchrology,

Yery traly vours,
RAMBYLS INC.
L . Pl
e’ !
/,JW/Z; iy
Richard Crisp

encl

ce whenel.
ETA Drept 787

R 157080






nE 1y, v
Rambus U.5. and Foreign Patenrs

5,318,755
5355291

5,432,823

5268639

5,357,195

5,325,053

5.408.129

5473575

524370

5,254,883

5,350,308

3,346,896

5.422.529

5451898

5,337,285

5434817

5,430,676

5,485,490

5,488,321

5,499,355 —
5,499,385

Taiwan No. Ni-48411
Yscaed No. 130,649

R Ii..'.!ﬂﬂl




nl

Recharl Crisp

Rambis Ine

wass Lacham EL
Mougwjp View, Ca $e8ib
[} Sy 203 ARDO

Sleciromis Industfes Assasiaion
Pepatmant 127

wlusainpion. [ 20052

{703) 207 7800

Winson 23 155
RE iavoice D02 (L QP

Rambus [oc aae resmived wa ipvmce o D996 TEDES du, 0 'Coi5 10-04 00320, MC22.3, M.
42 .2 apd IC-40 5 comumiiiees],

I vn wRHRE Lo infarm Yo thal Rasthur Ine dses bed iPiead & retew Aur mtmb.er:hip in JEDET.
We (ol b4l our inle ESs dre B0, BUTAY QM wid by cotlahurr e vat g Tiemy ny vl JEDEZ . T pelc-
Ucnlar tbe patent palicy of JELEC © camethng thit we fed -« congienib, opphisd azd 20 adds with
our busiocs rmodal. '

As you Arc dwqre, Rambis I i$ o lechnology develgper stk 3 primary source of revanee comiog
from licensing pateots ard eolles®ne ronalli=s from Ther e, Aszrrdingls Rambus loc canogos
agree (o the terme of the [EDRED patvnd reofcy a8 @limils cur abililint 1o wlely coolrod the disscme-
jpayon 4od uas of sar mieliesiun] prepees

R::Luﬂ:,r the iszour was topleal in T4 Jraza meetinas wherulh ot wet asscmed i the Ml}" 1598
meeinr that & pmh:ul.tr propoast put befart he commitisc fer sandardiZatm would oof have any
horday relalive o Rembus Iniclizcival Tropeny, e stancd of the vusast 1995 thoening 1hal wa
zenld pol comimenl & whether oF are (he proposal 4ould = W tfnnsemgnd or noo-infringement
of war lulefleesul Property. AlTRe fumnt Iime we foinicd -yl 7at many o panes panicipaing io
JEDEL had-patepts relatitg to doviess which hisve bech slundardized Sy the cominities ind (hess
puat ppis bad ol besn digchoted to the eommines nor BEd 4m Slalemenis boen made (o the commE-
tee by The patapt botders f2 garding Lagic 1miesn 1 compds wr s Whe petchl prdacy. 1 TS aur Neeling
thal the JEDEC pawem policy 3 ineen=tt e by applied o el mial suses: (e Yandarditalaon aod 16
therefore arbattary and unwerkablc

1n the spirit of eIt diszlosore. Rambos 1ng would lige 10 hriag o e gentinn of FEOES all ikxued
LIS pateols dedd by Rambug Inc. The izt eumpledt an af thes wning and fallows belows

2043703 F R3S AEY} SIGREFY STTSS SFISD 0 R3ET INA P 1A391: 5357193 f
5300308 7 408 129 . ES31 570 AANDATE SJAFX A1 JAIKLT TS AFG ¢ 5451 EFE S/
5473 578 X ef5 400 ¢ 5488 320

INFINEOXN

DTX 12

R1Z&52c
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Sincerely,

]
Richard Cnwp
Secrnd leter:

Ri564927
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RKebard Cnsp

Pamitns= Ipe

443 Lathasn Bt
Mooptaty View, O 401G
LYy e M0

Elmmm:h;:?m Associntion
Wealungton DO 20058
(TEY) 0T TN

Mxreh 210, 1956
RE wawincs 2003 (1460063

Rambos loc bt poceived an mvoice For 1996 JEDWC dues (G- 18 JC-16 3043 1. J042.3, Jou
X 4 and K242 § momnattoin) . :

| am aritng i lnform you thet Raobos [ng Joes oot wilesd 10 saaw oar eembehip i JEDGC.
We fee) that oot lnterests A bt boing Jerved by contntng our mvel veme n with TEDEC, ie par-
wenlar the pricat palicy of JIEDEC does nat rotnport witk onf banpos madel

A3 yot are sware, Famba Inz i3 & high 3peed memery wchastapy Covelaper denving fveaun
fro licexsing fect nnd myaloet. Rumbus lee canmal agrer 10Tk kema of the TEDES paaat pallcy
A5 & luni ot shility Lo condue e sccording t9 oor bilens fnods]

15 b mpirlt of Il dssclosate, Rambus Inz soald ke o brang e the snention of JEDEC efl fpmed
US puionty bedd by Rambor Loz The 10 1 complete a8 of tins sinting dnd follony halows

5343700 ) 525400 1 5258639 - HI#TSl#hm SH7T 5T 52551 SA%v.108 1
5290008 { SAMB.LIV 7 SATLETY S0 86 ) SANIIDY . SAARYT 5415506 ¢ SAS1 S0 !
SATEETE [ S AE5450 { LANR3TL

Swacetely,
Rachard Crup ;
Thard letter: EKHIBI'I‘%
2
OUISIDE COUNSEL ONLY
A1SEY28
EXHIBIT
—t FA

Vircond™
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Flcherd Crisp

Raghus [pe

AR5 Larmem EL

Moaptain Yiew Co S4040 .
15 502 30

Elcetroale ledusiries Assooralion

Depgnmen 2H7 )
Washinglen, D 20055 . -
{7y P07 500

Mareh 22 £ .

BE: tpvoice IBUXEZ £ L1106}

Bambos Tue bax received &n tnvorce for 1998 TEDED dues (JC-15 ST 04 ICLAT,{, JTA73 M
41,5 and JC-42.5 eommiciesan,

| am writing to 1aform you that Rambus Inc will net ranew oyr membership (2 JEDEC

Io 1pe spirit of full disciosure . Rambes [ac would Like to bring Le bz ailenton of JEDEC all axved
U5 pacetiis beld by Rasabuz Inc. The i 3 compiele 23 af thie wriing and follows below:

5,143,703 F A254BA% ¢ 5268630 33197385 335053 JITVOES 3355391/ 5AST RS T
RS ALE F 5408, 12% F 5400 30, SA0ETE T RE3TEDY S A3 LT SAS G0N S AL BVE r
LATL 5751 3 AR5 490 4 5480 321 )

Since rtlh'.
. -

.r'_"-_/é.j

Richard Crisp
Letter 74
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ONITED STATEE DIETRIGCT COQUORT
FOR THE EASTERH DRISTRICT OF VIRGIHIA
{Richmond Division)

RAMEBUE INMC.,
Plaintiff,

Noe., 3:00CWEZ

INEINEON TECHHOLOGIES AG,
et al.,

Defendants.

e g e mr e tmed bt mer i e s

CONFIDENTIAL

CONFIDENTIAL QUTSIDE COUNSEL ONLY
VILEOTAPED
DEPOSITION OF LESTER VINCENT
Pale Alte, California s
Wednesday, Mareh 14, 2001

Volume 2

Reported by:
LYNNE M. LEDANOIZ
CSR No. 6R11

Job No. 118279a
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@ Thet's m fair paimt, I'm just imeretizd 10
the discussiops regardipg withdrawing fom JEDEC. Whal
wert vouT disiossing with mgard o withdrawing From
JEREC an vhis meedag with Mr. Tate and Sofring?

& Sebring, We disoussad that in view of eilher
thee propised Deil decision by e FTL of the final
decising, | doo't emember the Himing, chae & would be
prudent fer Rambes o prooosbder bis pariicipation, if
thar's what it vy, o JEDEC and 1o withdraw.
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0 5o was yout coiicers that Rambus was an
imveliectual property company, Rambus was ghending a
standards rganization, and in view of Dell, that could
e a combination that could Jead 1 an eqoiable
eMoppel arpument?

A Well, | thoughi it weald be ipcompetible ~ it
conld potatially be incorgatible with Rambus's
buzfmess model, vou know, if samebody wiers 10 raise
this and they were sucoesshul, you koow, in whel had
happaned in the Dell cage.







FUBLIC

UNITED STATES OF AMERICA F e
BEFORE THE FEDERAL TRADE, COMMISSION 1

atk

H
In the Matter of i
)

Rambus Incorporaled, I} DOCKET NO. 5302
A corpvralieo, )
)
]

ANSWER OF RESPONDENT RAMBLIE INCORPORATET
. Intrmilnction

1he Comglait in this scton agserts that Kespondent Rambus, e, {Rambus™) engaged
in 2 pallern of conduct “that served o decsive an indusiry-wids staedecd-seiting organizaton.”
According t the Federal Trade Commissinn's (FTC"s) prass releess that eecompanied he
Cawnpladny, the "messare™ comained in the FTC's Complaine *is this: if YL Are SOINE to take
part in o slandards seocess. be mindfod to abide by the ground mies and to participate in good
faith." |

Pult'lll;s‘; azide for e momert the question of whether Sectivn 5 of the Fuderal Treade
Commission Act (FTC Act) or any othes antitrust luw resches such allemations, the evidencs in
this ense will show thal Rambus at alk imes scted in weordance with JEDEC s soitten rules for
its members. e Complaint does nor allepe othervive. Instead, the Complain aileges thar the
purpormed requircinent that Rambus violaed — o diselose 4 broad rangs ot patent applications —
was “commenly known” o JEIDHC members a5 & resil of ord statements by JEIDEC commities

chairs during comminez meetings. Complaint, 721,



vik

21

NI,

wsing RIMRAM, but anly in vwery limated erd oses, aeroonrieg tor o relaively gnall
Porion e, i ohe racge of 3% of overall DRAM preduciion.

ANSWER: Tambus zdmits thar variogs DRAM manufacterers make, wse, sell, andfor
offzr for sale in the United Staws memory dovices that purport to comply with the
JEREC SO1RAM md DDRK SUAM stemiards, Rambos [utiner adradty thal various
DEAM nmenataclores megataoore aod sell Bambus-complient prodacts. herwisc,
Rartuws is withont konaledge or iefomation sufficient wr fom a beliel s o Uee rueds of
the allegarions in Paragraph 83 of the Complaint end therefore denies those allegarions.

Laatling up wrand Tollowing the issuance of IEBEC's second-geaeration SORAM
stanclivd — ar DDR SIRAM —~-in Auzust 1999, DRAM suuufacrans andl dehr
customis beean designing, wxting. and 110 & linsi e extenl) praxdocimg memoey and
wiemsry-relaled poodues ineerporaring, ar complring with,he DOR SDRAM standanl.
Oy 2000, DDR SDEAM wis beploging (o e maindaciuesd in incoesing waemes. This
Irenel contimued turing 2005, aml 4 nomber of HRAM et nrers amd thelr cuslomes
beoun W replace (int-penemion SDRAM wnd RDRAM wilh DDR SDRAM for cenain
[igh-cnd uses. Cunent projestiony indicate that wotal sates of DDR SDRAM, cna
revenug besls, niey account for 45 Yaree o 40% of all DRAM produced worldwide in
M, and by 2illH thin Sigore is expected to saceed SO

ANSWER: Rambus iy withoui knowledse or informarion sufficient o form g beliel as to
the {ruth el the slleyations n Paragaph 90 of b Complaim und thesclore dendes those
allegurions.

Theouphusue the bt 159045 s the DRAM mdusiey besmme ndretmingly Lacrod i @ use
of TEREC-compliang SDRAM, and subsecuent|y RDUR SIAM, Ramhis continuct the
reacess of porfecting palent rizhes mo certan technplngios incarpocsresd wirthin the IRDTRC
SDEAM stundurds, By lhe {we 195, Ramboes had suceseder] i abtad dimg nanieoowes
pRuents, oot expressiy uonted o a naorow-bux RDEAM arcbitectine, thit pluporied to
cowes, wnbng other wehnelogies encompasscd iy te JEDEC siandants, prograramable
CAYN lateney, progeanvnable borsbienath. on-chip DLL, 2nd dual-edge clock.

ANSWER: Rambus myors thal the s palent claies seoced us it that would arguably be
infringed by a1t prodoets porporning o comply with either JEDEC s K13AM or DI
SDEAR sendunds were submitted (o the TTO no parlicr chan November 1998 and issued
in a U.S_ putent v satfizr than June 1999, Otherwise, Rambus denies the ailegations in
Farugraph 91 of the Canplainl

1r1 Yaite 1999, Rumbues hewan zoncecling wil cajor GRAM and chipsel M Gy
worliwide asserting thal, by vivue of thofc manolactuee, selo, or ose of JEDREC compliant
SDRAM, they were infringing npon Ramhus's pasent righs, and inviting therm w couluet
Rsavbs [ ik parrposs oF prosy iy cosolving the ssue.

ANEWIR: Rambus admits that, in vt about Wovember 1999, it hegan cuntucling cenain
memury manufiefurers b aotify them ta, besed o anatvaes of the datasheers of
prodnets made by thosge companies, Rumbus beleved those produels infdoged certain of
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