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In the Matter of

Dockeat Na. 9302

RAMBLS INCORPORATED,
4 Corparation

S T

QPINION SUPPORTING ORDER GRANTING MOTION
OF THE UNITED STATES DEPARTMENT OF JUSTICFE

TO LIMET DISCOVERY RELATING TO THE DRAM GRAND JURY

Cm December 27, 200Z, the United Etates Department of Justice (“DOJ™) diled its Meticn
to Lamit Dhseevery Relating to the DRAM Grand Jury  The DO, which s net a garty to thas
case, is currently cenducting a criminal antitrust investigation of possible prive fixing in the
DRAM industry. DOI's Motion seeks to euuasi cerain discovery requests that Rambus has
diraeted to several DRAM manufacturars 1o the extent that those requests demand either
information regarding comunumcations with the DOT concerning the nngeing DREAM prand jury
investigation or materials produced to the grand jury. DOT also seeks to preclude Rambus from
obtaining, prict 1o the conclasion of all grang jury proceedings, any withass depositicns
concermng sammunications amaong DEAM manufacturers regarding pricing to DEAM
L boners

Riembus epposes 4 portion ol DOy motion. [t agrees not to “ask any deposition witness
ahout any comumunications with the DOT or the grand jury,” and it alsc agress “ant 1o seek
production of entrespandence hatween DRAM manufacturers and the DT ar the grand juny ™
However, Ramhus contends that there is no fustification for DOIs atlempt to prevent it from

abtaining discovery conceming communicatigns amoeng DRAM maputacturers ragarcing pricing




to DRAM customers. Comalaint Counged supports DOJ's Motion.
By Order dated January 13, 2003, DOI's Mation is GRANTED. This opinion se!s fwtn

the reasoning supporting that Order.

BACKGROUND

The Complaint in this case aileges that Rambus has abtained monopoly power, atlempled
mangpotization, ard restramed trade in certain markets for tachnology related to a common form
of digital computer memory, known as “dynamic random access memary,” or “DRAM.
Specifically, the Complaing allepes that, from 1991 unonl mid-1996, Rambus participated in en
wdustry standard setting body kaewn as JEDEC in comnection with JEDEC's &do]::-'..inn ot
standards relating to the design and architecture of the DRAM; that Bambus violated cestain
JEDEC rules by fatling to disclose to the ather mermiers of JEDEC that it had filed patert
applivanons thal woubd sover centein technologies considered, and vltimarely adopted, by JEDEC
for the DRAM standard; that i the other JEDEC members hac been gware of the posatbility that
Rambus aught obtain these patents, they would have incorporated altemative technolasies inte
the standards; and that, as a result of these standards, DRAM manufacturers are now locked into
producing DRAM: that require payment of rovalties -o Rambus. The Complaint secks an arder
torbidding Rambus from enforcing its patents.

In itz Answer to the Complaint, Fambus argues that it had, ar al! times while it swas a
member of JEDEC, zcted In accordance with JEDEC's written requirements regarding disclosure
of patents. Ramtus further contends <hat, not until lang after it Ieft JEDEC, did it have avy pitenl

o patznt application that applied to any DRAM product manufactared in comtpliance wizth the




JEDEC standard. Finally, Rambus argues that the JEDEC srandard and its conduet in cennection
with the adoption of that standard are irrelevant because DRAM manufacturers employ Rambus
innevations m ther products not because of the JTEDEC standard, but because of
cost/performance advantages to which shere are no alternatives.

Unconnected with this litigation, DNOT is conducting a criminal antitrust investigation of
aossible price fiwing in the DRAM mdustry. As a part of its investigatian, a grand jury has been
comvenad Tt has issued subpoenas for docements to many DRAWM manafacturers. DOY has also
‘dentified certain emplovess of manufacturers wheo have information regarding possible law
viglatinns. Subpoenas tor restimony have been served on several of those individuals.

During discovery in this proceading, Rarabus hag made requests direcred to DRAM
matmtacturars that overlap with certain aspects of the grand jury investigation. In particular,
Rambus has scught discovery of communicarions between TIRAM manufacturers and [O)
concermung Lhe grand jury :nvesuganoen, and has recuested materials thar DRAM manufacnirers
have provided o, or received from. the DOT, any grand jury, or any other person In ¢onnection
with DOT's investizgation. Rambus also secks deposition testimony concerning comirunications
among DRAM manufzeturers about DRAM pricing.

Cn Decemoer 27, 2001, DOT movad to quash this discovery It argues that the law
enforcement 1vestigatory privilege precludes discovery relating to communicarions with the
grand jury, and that Fed. B, Crim. T, 8(e)2} precludes discovery of grand jury dacurments. It also
argues that, pursuant o Rule 3.3} of the Commissions Rarles of Practice, 14 CF R § 3 31{d),
the Adminigtrarive Law Fudge should exercise his discretion and limit, nending corclhision of the

urand jury proceedings, witness depositions regarding communications smong DIRAM




manufaciurers regarding pricing to DRAM customers.

I. Discovery of Commuticalions Reluted to the Grand Jury's Tnvestigation and
Dacuments Disclosed to the Graml Jury

The law enfarcemont investigatory privilege is well recognized and prowdes qualified
protection from diselosure of law enforcement techniques and procedures, preserves the
confidentiality of sources, protects witnesses and law enforcement personnel, safegurards the
privacy of individuals invelved in an invesugation, and prevents interference with nvestigations.
In re Department of Investipation of the City of New York, 856 F.2d 481, 484 (24 Cir, 1988).
Rule &fe) of the Tederal Ruies of Criminal Procedure seeks to protect the secrecy of grand jucy
procesdnygs and of matiers cceumng betore 2 grand jury. Aleeander v FE 186 FR D 102,
107-08 (D.D.C. 1958). Absent a showing of compelling secessity or of a particularizad aeed, no
disclosure of such matters should be cequired. Tinited Stetey v. Procier & Gumble Co. 336 LS
67T, 682 (1938 see T v eary, 98 F 3d 1211, [417-19{D.C. Cir. 1996 ainly, the lzw
enforcemen: investigatery privilege and the pohcy o Fed R Cnm P oa(e) apply to Ramous’ .
arrempt to Glecover comrilications related ro the wrand jury’s investigation and subpoera
compliarce, and ta its atzempt te discover dacuments disclused to the grand v Rambus, inals
Response to DOTs Motion, has agreed not to ask any deposition witttess about any
cammunicabions with the THOT or the grand jury, and bas also agreed not to seek Lhe production
of corresponderce between DRAM manafacturers anc the DOJ or the grand jury. Rantbus has
not demensirated compelling necessity or a varticelarized need for any discovery relaling to any
communication withk thg THOT regarding the ongoing DRAM grand jury investigation or for

materials produced to the grand jury. Accordingly, the partiey to this proveeding are prohibited



Tom conducting any discovery relating to any comnmnicaticns with the M) corcerning the
angeing DRAM grand jury imvestigarion and any diseovery requests of matenials produced to “he

grand jury.

IL Discovery of Communications Amang DRAM Competilors Regarding Pricing

DOTJ seeks to prevent Rambus from taking any depositions segarding commumecations
among DRAM manufaciurers concerning pricing to DRAM customers. It argues that such
discovery may be quashed, pursuant to Conmunission Rude 3.5 1{d), which provides that “[t]he
Administrative Law Judpe may deny discovery or make any order wlich justice requires to
protect 4 perty or other person from annoyance, embarrassment, [or] oppresseon .7 16 CF R
§3.31{d)1). Ipits Motion, D0O] asks that this discovery be privhivited astil the conclusioa of the
grand jury’s proceedings. For the reasons set fortk helow, the discovery 12 quashed withont any
rime limiz.

Cases interpreting Fed. B Civ. P 2&(c), which parallels Rule 3.31(d), show tha:, wian
deciding whether to grant srotective orders, counts conduct a balancing test. Where the relcvance
of, or need for, the information sought 15 great, there rust be an accordingly graat showing of
annoyance, ambarrassment, or opprsssion before a court wil® grant a proscctive order. Ses
Fornsworth v. Procter & Gamble Co., 738 F.2d 1545, 1547 (11th Cir. 1983); fsaac v, Shell Qi
Lo, B3 FRD. 428 431-22(D. Mich. 1979}, But 1f the discovery cannct benetit the party
seeking it, 2ven a very slight inconvenience will be sufficient Lo ustly an order quashing it fscee
v Shefl O Co., 83 FR.D. at 432,

D27 arzues that pemutting depositicn discovery of communications amaotg DRAR



manutacturers regarding DRAM pricing “to proceed poor to the conchisiom of all zrand jury
proceedings could Jead to disclosure of grand jury matecal, expose cooperating withesses ta
threats and intimidatinn from their emoplover, competitors, or customers, and encourzge non-
cooperating wirnesses to manipulate their grand jury testimony to conform to the publicly
available testimnony of deposed wirneases.” DHOT agscrts thar Rambug® discovery may interfere
with DOT s investigation and violate rand jury secrecy. Discovery may be limited to orotect the
interests of 4 grand jury proceeding. Fownding Church of Sclentalagy of Washington, 0.0 Inc.
v, Kellev, 77 FR.D. 378, 380-81 (D.D.C. 1977, Capital Engineering & AMamefacturing Co.. Inc.
v. Weinherger, 693 F Supp. 3¢, 41 (D.D.C. 1988) (| TJhe courr must determine the exzent tc
which the ¢l discovery could prove meddlesome, whether o stay dis.covez'j,f entirely or to
narrow the range of discovery 50 as not W impinge ypen the cnmnyl proceedings )

Rambus responds that information regarding possible DRAN mamefacturer collusios is
relevant to lssues in this case. In particular, it statzs that, al the ame of the development of Lhe
JEDEC standard, there was an alternate DEAM tecknology controlled by Rambuos {the
“RDBAM™), and that DRAM manufactueers Ssared that, f BYR AM had become the marset
slandard, the manufaciurers’ marlet pesition would kave been diminished. Thus, Bamrhos argues
that DRAM manutacturers colluded to prevent RDRAM frors becoming the ‘ndustry standard.
Foantbus also eriues thal, m futtherance of their goa:, the maaufacturers codlucded to previett Entel
from adopticg RDRAM.

Tle 185u¢e in this casze, as alleged in Lhe Complaint, is whether Rambus® frilure to disclose
information to other members of JEDEC resulted in the enhascerment of the significance and valee

of Rammous’ patents 1L may be, as Rambus allege:, that DRAM manufacturers tock actions to




derail the acceptance of he RDRAM, a DRAM techncloyy over which Rambus had even greater
control. It may wlso be shat DRAM manufacourers engaged in collusive price fising conducr thae
had greater impact on the market for DRAMS: rhan anv action taxen by Rambus. Aad it may ke
that, as a result of collusive actions by DRAM manuficturers, (nlel rejecred the RDRAM. But
Rambus has not shown that any of these issues are directly refevant and material in <his
procesding. While proof of price fixing by DRAM manuefacturars could show dhat Eighﬂr PriGEs
downsiream would not be entirely due *0 Rambus’ conduct, it is immaterial ro the issues in this
case, including whether Rambus’ conduct alleped in the Complaint couid tend to njure

sompetiton. FTC v Hrown Shoe (o 384 T8, 316, 322 (1988).

F¥3J has dermomsiratad thal ciscovery should be limized to protect the imterasis of the
grand jury proceeding.  Rambus bas not demonstrated that the discovery it seeks concerning
possible omlusgion among those DHRAM menuiactarers is sulliciently refevant and material to the
1s5ues in thig lingation =0 offsct the burden on the targers of thar discovery, who may Jave alrcady
been, or may vet be, subject to the grand jury investigation, or to overcome the D{OT’s reasons fo-
seeking protection  Accordingly, the parties to this proceeding are prohib:red from conducting
witness depesitions on commurications zmang DRAM manafaciurers regarding pricing to

DEAM customers.

ITT. Rambus® Reguest for a3 Stay
T the gvent that the DOI's motian i5 granted, Rambus requests a stay of all deposition
discovery and a cont:inuznee of the hearing date. This open endad request is denied. However,

hecause fact discovery 1s currently scheduled to close ox Febraary 3, 2003, and because the



December 18, 2002 crder issuing a temporary stay of discovery has delaved some discovery, the
deadline for the close of discovery and all deadlines subsequent 1o that deadling will he exzended

by three weeks. A revised scheduling order will be issued.

CONCLITSTON
In accordance with the Qrder Granting Motion of the Tnited States Department of Justice

to Limit Discovery Relating to the DRAM Grand Jury, issued on January 15, 2003, that motion is

CRANTED.

i Tx_ | i . Dk
ORDERED: i RN

i James P. Timeny

o Admimistrative Law Tudige -

Dated: Jamuary _5, ZC03



