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IN THE MATTER OF

MSC SOFTWARE COREBORATION,
Docket No. 92040
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THIRD PARTY LOCKHEED MARTIN CORPORATION'S
MOTION FOR IN CAMERA TREATMENT OF
DESIGNATED HEARTNG EXHIBITS

Lockheed Marlip Corporation ("Lockheed Mariin™, by and through its
undersigned counsel, hereby submits this Motion For Jr Carmera Treatinent of
Designated Hearing Exhibits. Lockheed Martin rc'spccrﬁllly requests that the
Commission enter an Order pursuant 1o Rule 3.45(b) of the I'ederal Trade Commission's
Rules of Practice, 16 (LK. § 3.45(b}, granting in camera treatment tor the documents
and deposition lestimony lsled in the Appendices (o the attached Memorandum and
proposed Order. The doenments and testimony are secret and material to Lockheed
Martin's ongoing and futmre husiness, Disclasure of these materialzs would harm
Lockheed Martin, In support of this Motion, Lockhecd Martin respectfully refers the
eourt to the accompanyiny Memorandum and Confideniial Declarabions of Warren

Smith, Michael Mcyver, Wiiliam A. Rogers, Mark Westphal, Janice M. Milter and Carlos

M. Bivins.



WHEREFORE, third party Lockhecd Martin respectfully prays that this

Court enter an ORDER. granting fx# camera treatment t0 the documents specified in the

attached Memarandum.

Dated: me 21, 2002

Bv:

Respectfully Submitted,

McDERMOTT, WIILL & EMERY
Autormeys for Lockhced Martin Corporation
600 13th Srpeer, N W.

Washington, D.C. 20005-3096

Telephone: (202) 756-80{10

Facsimile: (202) 756-8087
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Marcia Stuart Ceplecha (D.C. Barl! 452006)
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Stefan M. Metsner (1.0 Bard! 467886}
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

PUBLIC VERSLON
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IN THE MA'TTER OF )

}

MSC SOFTWARE CORPORATION, )
} Docket No. Y204

& corpuralion )

)

)

)

THIRD PARTY LOCKHEED MARTIN CORPORATION'S
MEMORANDUM TN SUPPORT OF MOTION FOR
INCAMERA TREATMENT OF DESIGNATED HEARTNG EXHIBITS

Pursnant to Rule 3 45 of the Faderal Trade Commisston's Ruies of
Practice, third party Lockbeed Martin Corporation ("Lockhecd Martin®}, by and through
e undersignied counsel, hereby submits this Memorandum in Support of its Motion {or f»
Camera Treaiment of Desiznated Hearing Exhibits and accompanying Confidentia!

Declarations in support theveof.'

L INTRODUCTION
Cn May 28, 2002, Compizint Counsel and counsel] for MSC Software
Corporation ("MSC") notiled Lockheed Marlin thal they intended 1o inciede highly

confidential documenis prodeced by Lockheed Martin and deposition testimony of {ive

' The Comfidential Declarations are submitted witk the Confidential Yersion of this Memorandun: served
ont the oourd and panics to this acion.



corrent and former Lockheed Martin employees on their respective exhibit lists? The
total number of documents on both lists exceeds 400 documents. In additton, Compilaint
Counse] and M5 designated approximately 1000 papes of deposition testimony on thetr
respective exhibit lists. 1.ockheed Martin has diligently marked all of the documents and
transcripts at 15suc as "Restricted Confidential, Attomeys Lves Only” pursuant to the
terms of the Novemnber 21, 2001 Protecirve Order Covering Discovery Material. Asa
major supplier to the {nited States Department of Defense, lLockheed Martin goes o
zreat lengths to preserve the secrecy and security of its facilities and operations, including
docurnents within its possession. [.ockheed Martin believes that these documents and the
deposition 1estimony conlain information that is secret and matenial to Lockheed Martin's
current and prospective business. Accordingly, pursuant 1o the court's Grder of June 10,
2002 extending the deadling for Lockheod Martin to file this mation, Lockheed Martin
horcby respectiully submits this Memorandum in Support of its Motion for /i Camrera

‘Treatment of Designuted Hearing Bxhibits.

IL. STANDARD FOR IN CAMERA TREATMENT

Materials merit in camerg treafment when "public disclosnre will likely
result in a clearly defined, serious injury to the. ..corporation requesting their in camera
treatment.” 10 C.4 R § 3.45(b). An applicant faces "serious injury” when the
"information in guestion is secret and material to the applicant’s busingss. .." fn the

Matter of Bristol-Meyers Co,, DO F.T.C. 455, 456 {1977). In determming whether the

* Both Conrplaint Counse] and vounse] for Respondenl, MSC Sefiware Corporation {"MSC"), have
previously served subpocnas on Leckheed Martin requesting production of desuments and winesses, In
response, Tockheed Martin prodoced 13 boxes of documents and Nve curemt and former Lockbesd Martin
cimplovess us vwilncsses.



information 15 "secret” the Commisgsion considers the fotlowing six factors: (1) the extent
to which the mformation 1s known cutside of the husiness; (2) the extent to which it is
known by employees and others involved in the business; {(3) the extent of measures
taken to guard the secrecy of the information; (4) the value of the information to the
applicant and its competitors, including the age of the information; {(5) the amount of
effort or money expended in developing the information; and {6) the ease or difficuliy
with which the informartion could be properly acguired or duplicated by ofhers. fd.
Lockbeed Martin i3 not requered to show how the specific mmjury would ocour; rather it 15
proper to infer that the disclosure of sensitive information would harm J.ockhecd Martin's
posttton, {v re E L DuPont de Nemours & Co., 97 FT.CO 116 (1981).

Thitd party requasts for in camera treatment are entitled to "special
solicimde.” fnre Kalser dlumirmon & Chemicof Corp., 1984 FTC LEXITS 60 at *2
(reasoning thal "[a]s a policy matter, cxiecnsions of. . iz carera (reatment 10 Appropiiale
cases involving third party bystanders encourages cooperation with future adjudicative
discovery requests"). Reguests from third parties for i camera treatiment "should be
received as fuvorably ag possible ¥ &z re Kaisver Aluminum & Chemical Corp., 1977 FTC
EEXIS 1, at *11-12; see wiso Inre R R Domnefley & Sons Co., 1993 FTC LEXIS 32; In
re The Coca-Cala Co., 1990 FI'C LEXIS 364,

As discussed beiow, many of the documents and all of the deposition
transcripts designated by Complaint Counsct and MSC meet the above standards and

mmerit in camera treatment.



ilf. CERTAIN HEARING EXINBITS MERIT IV CAMERA TREATMENT.
Dz to the large number of documents and testimony dentified by
Complamt Counscl and MSC, Lockhoed Martin has catcgorized the confidenrial

documents mlo several Hr\r:ru]:rings.j

Al Documents Relating to Lockbeed Martin's Evaluation and Selcction
of Finite Flement Analysis Solver Software Merit In Camera
Treatment.

Documents listed in Appendix A relate to Lockheed Martin's evaluation
and setection of finite clement analyzis ("FEA™) software. See Appendix A, As
desenbed in the atiached declarations, these docunents contain impresstons of Lockheed
Martin engmecrs about the uze of FLLA software on engineenng prajecis, such as the Joini
Strike Fighter and various missiles. See Smith Decl. € 4 and Rogers Deci. 94, Lockheed
Martin docs not disclose this infemmation to third partics and often restricts internal
distribution of this imformation to protect its secrecy. Because these documents refiect
proprictary information of the company, they are exttemchy competition sensiive and
constituie trade secrets. The docurnents relate Lo programs and processes that Lockheed

Martin expects to continue using for the forcsccable future, See fd

B. Decoments Relating fo the Internal Personnel Strueture of Lockheed
Martin Merit In Camera Treatment.

The document listed in Exhubit B 15 & confideatial and proprictary

personnel chart. See Appendix B. The document describes the internal personnel

T These documents anc iestimony are attached as Appendices 1o tae Maorion and Memorandum submmitred 10
e Administrative Law fudoe, bur are oo served oo the panties. See &1 e Saeche Morion Russedl, ne,
2000 FTC LEXTS 138, *2,



structure at Lockbeed Martin Missiles and Fire Control, The document is not available o
the public, a3 1t would reveal confidential personnel miormation that would be damaging

1o the employees of Lockheed Martin as well as the company itself. See Smith Decl. § 3.

C. Documents Relating to FEA Sofrwiare Procorement Merit fn Camerd
Trcatment.

The documents histed in Appendix C relate to negotiations with current
and Tormer FEA software providers and the prices Lockheed Martin pays for FEA
software, See Appendin C. Lockheed Martin considers this infermation confidential,
proprietary and competition sensitive. These decnments reveal Lockheed Martin's
strategies on pricing and terms for negottating with vendors of all types of software. See
South Oecl. % 6; Meyer Decl. 45; Rogers Dec] §3; Miller Decl. 4 and Wesiphal Decl. 15,
Pricing and cos! terms such as those contained in the lisied documents have repeatedly
been {found deserving of in camere treatinenl. See, e.g., 1 re Imternational Telephone &
fefepraph Corp., et &l , 104 F.T.C. 280 (V984); inre £ 4 DuPont de Nemours & Co, 103
T 533 (1984, Kaiser Aluminum, 1984 FTC LEXIS 605 I re General Foods Corp.,
O FUTAC, 168 (TYE0).

These documents also reveal micrual Lockived Martin piocurement and
nepotiations practice. Vendors ol all iypes of sofiware could wse this information to
unfairly improve their leverage in firtare dealings with Lockbeed Martin. See Smith

Decl. 9 6; Mever Decl. § 5; Rogers Decl. 9 5; Miller Decl. §4 and Westphal Diecl. 7 5.
Public disclosure of this information also could enable competitors to leartt how
Lockhecd Martin uses FEA software as well as Lockheed Marnin's costs, which would

damage Lockheed Martin's competitive position in the markctplace. See 7 Such a loss



of 2 competitive "business advantape” has tradibonally been "a pood example of a
'clearly defined, serious injory™ warraniing fr camera treatment. fa re Hoechst Marion
Russell, fnc, 2000 T T.C. LEXIS 138, *o6 (20000; see glve fnrel Corp., I'TC Docket No.
9288 (Feb, 23, 1999) (Order re S Camere Treatment of Evidence al Trnial}, frr re faell
Azs'm aof Conference Imterpreters, 19596 FTC LEXIS 298, #4, Lockhecd Martin does not
publicly disclose this infisrmation and considers it to be proprzetary and conmmercially
sensitive. See Srmnth Decl. % 6; Mever Decl. 1 5; Rogers Decl. Y 5; Miller Decl. § 4 and

Westphal Decl. f 5.

D. Dacuments Relating to Lockheed Martin's Internal Evaluation of
FEA Software Merit frr Camera Treatorent.

The documents listed in Appendix 1) relate to & vompetitive benclunarking
study ol FEA sottware petformed in 1997 Lo 1998 by Lockheed Martin, See Appendix
D. These documenis relare to an extensive cvaluation of FEA soltware invelving many
different Lockheed Martin business umts. Lockboed Martin developed probloms for
vendors that represenied actual engineering problems performed when designing
Lockheod Martin's products.  Disclosure of these materials would substantialiy harm
Lockhecd Maitin by revealing Lockheed Marim proprietary infonmation on engineering
processes, trade secrets, intcrnal impressions of FEA sofiware and other highly sensttive
information. See Smith Deel. 9 7; Meyer Decl. 4 6; Rogers Deel. 9 8 and Westphal Decl,
6. Lockheced Martin anticipates benchmarking FEA solver software i the firlure, and
disclosure of these docnments could compromise future benchmarks by revealing
Lockheed Martin's methods, problems, and scoring of these competitions. See Westphal

Decl. 6.



L. Docaments Relating to Lockheed Martin's Usage of FEA Software are
Entitled to In Camera Treatment,

The documents listed in Appendix L relate to the usage of FEA, solver
software. See Appendix E. These documents conlam sensitive information on the actual
and forecasied nse of FEA software, often divided inlo specific programs. Because many
of Lockheed Martin' sofiware coitracts are based on historical usage p:n.iems, disclosure
of thiz information could be harmiful when it negotistes funire software licenses, See
Rogers Decl. ¥ 7. In addition, Lockhecd Martin's eompetitors would gain access to
Lockheed Martin's design and manufacturing requirements and forecases. As such,
Lackheed Marlm consmders this jnformation to be proprietary and commercially sensitive.

See 1l

K. Dacuments Relating to Lockheed Martin's Technical Requircments
for FEA Software Merit fa Camera Treatment,

The decuments listed in Appendix ¥ relate o Lockheed Martin's technical
requircments for FEA Software. See Appendix F. This information reveals the
customized needs of Lockheed Martin for the design its products, including military
airgraft. The methods by which Lockhocd Martin designs such products could be
revealed by the disclosure of these materials, which would harm Lockheed Martin's
positien in the marketplace vis-a-vis its competitions. See Rogers Decl. q 6.
Aceordingly, Lockheed Mariin considers this information to be proprietary and

confidential and to constitute trade seerets of the company. See id



G. Documents Retating to a Contemplated Technology Transfer and
Licensing Agreement Merit fn Camera Treatment.

Documents listed in Appendix G relate to a conternplated technology
transfer and licensing sgreement between Lockheed Martin |
1 Nee Appendix &, These documents contain competition sensitive
and propriciary information of both Lockheed Martinand [ ], the disclosure of which
would competitively disadvantape hoth compames. See Meyer Decl. 17, Lockheed
Martin protects the materials in Appendix {1 from disclosure outside this Timited
agrecment and cnforces the protection of ns materials from disclosure outside | ], See

il

H. Docoments Relating to Lockheed Mariin's Evaluation of the
Relationship with Fxisting and Former FEA Software Vendors Merit
In Camerg Treatment.

The docwments hsled in Appoendix H relate to the evaluation of the
relationship with current and tormer FEA software vendors., See Appendix 11 This
wformalion 15 considered proprietary and confidential and 15 axtremely competition
sensitive. [ockheed Mantin does not disclose this information to third parties, including
MSC, and ofien resuicts intemeal distnbution of this information to protect its scerecy.

See Westphal Decl. ¥ 4

1. lecuments Relating to Lockheed Mariin's Trade Studies for FEA
Saftware Mcrit fn Camera Treatment,

The documents listed 1n Appendix [, relate to Lockheed Marhin Missiles
anrd Space Operations’ trude studies for FEA software, See Appendix 1. These documents

comtat impressions o Lockheed Martin engineers zhout the use of TEA software on



engineering projects, which [.ockhecd Martin does not share outside the company. These
documents may also contain histoncal and forccasicd cost data for FEA sofiware, See
Mever Decl. f[4. Lockheed Martin considers these materials to be proprietary and highly
sensitive. Lockheed Martin often restricts internal distribution of this information to
protect 1ts secrecy, See Moyor Decl. 9. Lockheed Martin cxpects to continue nsing the
materizls and information contgined therein for the foreseeable future in its work on

current and fulure programs. See Meyer Decl, 4.

A Deposition Testimony Merits Ju Camera Treaiment.

The depositions of Warren Smuilh, Janice M, Beights {fnow Janice M.
Miller), Carios M. Bivins, Mark Wesrphal and Donald Westerheide inglude highly
sensitive commercial information including informatien described in some or all of the
gbove calegones. See Appendix ] The depositions of Wanen Smuth, Janice M. Beights,
Carlas ». Bivins, Mark Westphal and Dopald Wosterheide inchode discussion of:
cotnpetiive assesaments, [Lockheed Martin requirements, pricing and negotiations,
contracts, coordination with other Lockheed Martin business units, and futoure plans. Ser
Smith Deel. T, Miller Decl. 1 5, Bivins Deel. 1 3-4, Westphal Decl € 7 and Mever Decl.
1 8. The deposizons of Carlos M. Bivins, Mark Westphal, and Warren Smith also
inelude infommation aboul the processes by which Lockheed Murtin Engineering Process
Improvement Center evaluated FEA software. See Bivins Decl. § 3-4 and Westphal Decl.
1 7and Smith Decl. § 8. The disclosure of any of this information would compelitively

disadvantage T.ockheed Martin.



¥,  EXPIRATION DATE

Lockhead Martin requests that all of the documents and deposition
testimony described above be pranted in camera treatmotat indefinitely. ‘The lcnarh of in
camera protection 15 often increased beyond the siandard three-vear period where the
information in question will remain competitively sensitive. See, ez, mre Dulont de
Nemours & (o, 2000 FTC LEXIS 177 (extending in camera protection of cost
information that was already over ten years old for an additional ten vears); Kaiser
Afwminum, 1984 FTC LEX1S 6, Dulont, 103 I'1.C. at 333; DwlPoni, 97 FT.C. at 116,
The materials listed in the attached Appendices will continue to be of 2 sensitive panire
for some time. They all relate to ongoing and future business practices of Lockheed
Martin. As Lockheed Martn regularly tests, negotiates for and purchases FEA software,
the information contamed within the listed documents will remain secret and matertal o

Lockheed Martin's business for the foresceable future.



v, CONCLUSION

For the above reasons, [.ockheed Martin respectfily requests that this

rbunal issue an in comera Onder for the above designated hearing exhibits.

idated: June 21, 2002

Respectluolly Submitted,

McDERMOTT, WILL & EMERY
Atiotneys for Lockheed Martin Corporation
a00 13th Sucet, NJW,

Washington, D.C. 20005-3096

Telephone: {202} 756-8000

Facsimiie: {202) T56-8087

O G L899

Craig T*. Segbdld (T).C. Bar Wo. 438968)
eseehaldjdgimwe. con

Marcia Stuart Ceplecha (D.C. Bar No. 452006}
IMStUAItEnIWE. Coam

Stefan M, Meisner (11.C. Rar No. 4678846}

STNELSAET AN we, COTn



UNITED STATES OF AMERICA
BEFORE TIE FEDERAL TRADYE COMMISSION

)
IN THE MATTER OF )
)
MSC.S0I'TWARE CORPORATION, )
} Daocket No, 9299
A Corporation )
)
)
)
ORDER
ANDINOW this dayof . 2002, upon

congideration of Third Party Lockbeed Martin Corporation's Motion For fr Camera
Treatment of Designated Hearing Exhibits and Memoranduin and Confidential
Declartions in support thereot it is hereby ORDERED that sard Motion 15 granted. For
the reasons set forth in the Memorandum in Support of Thitd Party Lockhecd Martin
Corporation's Motion For fn Camerc Treatment of Desipnated Hearing Exhibits, s
further (XRDERED that the documents and deposition testimony identified in the attached

appendices are afforded indefinite fn camera treatment.

D Michue! Chappell
Administrative Law Judge



APPENDIX A

LMC-GPT-03-0036-37
LMC-GPT-03-0038-42
LMC-MAR-01-0033
EMC-MAR-09-0001-07
[.MC-IF'WT-09-0026-49



APPENDIX B
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LM-DAL-000082
LM-DAL-D00095-96
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APPENDIX C
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LMC-FWT-02-4033-36
LMC-FWT-06-0061-62
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LMC-FWT-06-0409-10
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LMC-FWT-09-0044-45
LMC-FWT-09-0054-57
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LMC-DEN-03-0071
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FMC-DEN-03-0073
EMC-DEN-03-0074
LMC-DEN-03-0076-78
LMC-DEN-03-0082-84
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LMC-OR-000288
LMC-OR-000290-292
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LMC-OR-000311
LMC-COR-000317
LMC-OR-000319

LMC-OR-000325
LMC-QR-000335
LMC-OR-000343
LMC-DEN-01-0005-06
LMC-DEN-01-0007-08
LMC-DEN-03-0001-05
LMC-DEN-03-0047-438
LMC-DEN-(3-0049-30
LMC-DEN-Q3-0064-67
LMC-DEN-03-0068-69
LMC-DEN-02-G014-26
LAMC-NDEN-02-0043-46
LMC-DEN-02-0047
LMC-DEN-02-0G48
LMC-DEN-(2-0067-74
LMC-DDEN-F2-1227-33
LMC-DEN-02-0263
LMC-DENAZ-02635
LME-DEN-02-0266
LMC-DEN-02-0306-32
LMC-DEN-02-0340-341
LMC-DEN-02-0346
LMC-DEM-02-0347-48
LMC-DEN-02-(386-411
LMC-DEN-02-0412
LMC-DEN-02-04]3-36
LMC-DEN-02-0465-72
LMC-DEN-02-0473-74
LMC-DEN-02-0475
EMC-DMEN-02-05]13-17
LMC-DEN-02-0518.23
LMC-DEN-02-0524-26
LMC-DEN-02-0531-32
LMC-DEN-02-0333-34
L.MC-DEN-02-0537-40
LMC-DEN-02-0343
[MC-LCO-01-0007
LMC-L.CO-01-0029
LMC-L.CO-01-D0)54
LaC-LCO-01-0055-67
EM-CAM-0000603-4
Livi-CAM-C00G0067-12
LM-CAM-OO0)27-45



LM-CAM-01-0001-03
LM-CAM-01-0035
LAM-CAM-01-0040-47
LM-CAM-02-0077
LM-CAM-02-0108-0¢
Lv{-CAM-02-0130-54
LM-CAM-02-0157-68
IM-CAM-{2-0177-81
LM-CAM-02-0201
IM-CAM-02-0228-33
LM-CAM-02-0237-43
LM-CAM-(12-0341

L M-CAM-02-0350-54
LM-CAM-02-0362
LM-CAM-12-0371
LM-00060031-32
LM-0000034-36

APPENDIX C

LM-0000038-63
LM-0000065-66
LM-000{HI68-69
LM-000071-91
LMC-LEG-G00107
I.MC-MOT-000240
LMC-MOT-000280-281
LMOC-MOT-000420-42)
LMC-MOT-000422

i MC-MOT-000423
LMC-MOCT-000656
LMC-MOT-000657
LMC-MGT-000658-675
EMC-MOT-000674-689
EMC-MOT-0006%0
LMC-MOT-000691-635
LMC-MOT-006696-698

LMC-MOT-000699-700
LMC-MOT-0067)1
LMC-MOT-G00702
LMC-ORL-01-0775
LM-NO-00030748-801
ILM-NAS-G00350
[LM-NAS-00042]-422
LM-NAS-000423-424
LMC-SUN-01-0022-24
LMC-SUIN-G2-000 -5
LMC-SUN-04-00002-10
LMC-5UN-04-G0087-96
LMC-SUN-04-00099-108
LMC-SUN-04-00273 278
LMC-STUN-04-00281-287
LMC-S8UN-04-00296-323
LMC-5LN-04-00325-57



APPENDIX D

LMC-GPT-01-0001-48
LMC-GFT-Q1-0049-76
LMC-GPT-0I-0112,0165
LMC-GF'I-01-(0239-n21
LMC-GPT-01-0622-731
LMC-GPT-01-0732-854
LMC-GPT-01-0895-1140
LMC-GPT-01-1142-219
LMC-GPT-01-1120-262
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LMC-FWT-02-3670
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LM-CAM-000199-275
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LMC-MAR-01-0032
LMC-MAR-04-0013
LMC-PCA-04-0065-00
LMC-FWT-06-0145-46
LMC-FWT-06-03%6
LMC-I'WT-06-0416-17
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APPENDIX F

LMC-MAR-02-0054-36
LM-FW-000295-300
LMC-FWT-09-0058-73
EMC-FWT-09-1H80-83
LMC-FWT-09-0113-14
LMC-FWT-N3-0185-87



APPENDIX G

I.MC-51IN-01-0012-19
LMC-SUN-04-0124-38
[.MC-50UN-04-00464-74
LMC-SUN-04-00426-99



LMC-CAM-01-0004-10
EMC-CAM-01-0017-18
LMC-CAM-01-0021-22
LMC-CAM-01-0065-67
EM-0000002-3
LMC-EG-000017
LMC-EG-000019
LMC-EG-OE036
FMC-EG-000125-126
[.MC-ECG-000127-128
LMC-EG-000130
LMC-FG-000133
[MC-EG-000146
LMC-ECG-000200
LAC-BG-000201
LMC-EG-000202
LMC-EG-000265
EMO-FG-0N0274-275
TMC-EG-000276-277
LA-OR-000035-38

APPENDIX H
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LLMC-5UN-G4-0000 166
LMC-SUN-(4-135-165
[.MC-SUN-04-00167-237
LMC-SUIN-04-00501-413
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