UNITED STATES OF AMERICA

BEFORE THE FEDERAL TRADE COMMISSION

[n the Matter of

MSC SOFTWARE CORPORATION,
A corporation,

Docket No. 9299

Administrative Judge:
Hon, D, Michael Chappell

L

THE BOEING COMPANY'S MOTION FOR IN CAMERA
TREATMENT OF CERTAIN BOEING CONFIDENTIAL AND
PROPRIETARY INFORMATION

Pursuant to 16 C.F.R. § 3.43(b), third-party The Boeing Company ("Boeing"), by
undersigned counsel, respectfully moves for in camera treatment of certain confidential and
proprietary information identified in the attachrments to this motion and produced by Boeing
ta the parties in the above-captioned matter. The reasans for requesting in camera trearment

for thus matenal are set forth in the attached memorandum to this motion.

Mtheugﬁ not a party to this proceeding, Boeing has produced a significant amount of
confidenial and proprietary information to counsel for the Respondent, MSC Software
Corporation ("MSC™) and to the Federal Trade Commission's Complaint Counsel
{"Commission") pursuant to subpoenas issued by the parties and under the terms of the
protective order entered by the Administrative Law Judge in this case. Boeing has become
aware that the parties intend to use some of the confidential information produced by Boeing

as extubits at the hearing in this matter, Accordingly, Boeing respectfully requests in camer

{03000-0046% D AN 1 GS0.06T) #1902



treatment for certain confidential and proprietary information contained in these documents,

the disclosure of which would result in a clearly defined, serious injury to Boeing.

A proposed order grantimg #7 camera treatment for these documents accompanies this
motion.

Respectfully subrmitted,

Iy,

S. Sharp {DC Bar # 211623)
BSharp(@perkinscoie.com

Mark T. Wasden (DC Bar #443342)
MWasdeni@iperkinscoie com

PERKING COIE LLP

607 Fourteenth Street, N W,

Suite 800

Washington, D.C. 20005-2011

{202) 434-1615

(202) 434-1690 (facsimile)

Mark W. Reardon Bar {IL Bar # 06274437)
Mark. W Reardon/@Boeing.com

The Boeing Company

100 M. Riverside, M/C 3003-1001

Chicago, il 60606

{312) 544-2812

{312) 544-2838 (facsimile)

Attorneys for The Boeing Company

Dated: June 21, 2002
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UNITED STATES OF AMERICA

REFORE THE FEDERAL TRADE COMMISSION

In the Matter of

MSC SCFTWARE CORPORATION,
A corporation,

Docket No. 9209

Admintstrative Judge:
Hon D, Michael Chappell

L e

MEMORANDUM IN SUPPORT OF THE BOEING COMPANY’S
MOTION FOR IV CAMERA TREATMENT OF CERTAIN BOEING
CONFIDENTIAL AND PROPRIETARY INFORMATION

Pursuant to 16 C.F.R. § 3.45(b), third-party The Boging Comparny ("Boeing™)
respectfuily requests i camera treatiment for ¢ertain confidential and proprietary information
identified in the attachments to this memorandum and produced by Boeing to the parties in the
above-captroned matter. Disclosure of this information would result in a clearly defined,
serigus mjury to Boeing and would far cutweigh the Commissien's interests in making
available to the public the full record of its adjudicative proceedings and the reasons for its

decision, particularly when considering that Boeing is a third party to this proceeding.

Under Commission practice, and in accordance with 16 C.F.R. § 3.43(b), the
Commission will enly grant /2 camera treatment for relevant information if the party seeking
i cemera treatment makes a clear showing that the "information concerned is sufficiently
secret and sufficiently material to [its] business that disclosure would result in senigus

competitive mjury." General Foods Corp,, $5 F.T.C. 352, 355 {1980). In determining
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whether informaticn is secret and material, the Commission considers: (1) the extent to which
the information is known cutside of the applicant's business; {2)the cxtent to wihich the
information is known by employees and others involved in the applicant's business; (3) the
extent of measures taken by the applicant to puard the secrecy of information; {(4) the value of
the information to the applicant and its cempetitors; {5} the amount of effort or money
expended by the applicant in developing the information; and {6) the ease or difficulty with
which the imformation could be properly acquifed or duplicated by others, Dura Lube Corp,
1999 FTC LEXIS 255, *6-7 {December 23, 1999} quoting Bristol-Myers Co., 90 F.T.C. 455,

456-457 (1977)).

The dacuments for which Boeing raquests in camera treatinent are attached to this
memnorandum at Exhibits ] through 10, These documents are accompanied by declarations
from individuals within Boeing whe had responsibility or oversight for the creation or
maintenance of these documents. The declarations also describe with specificity the materials
for which i comere treatment is sought and provide reasons for granting such materiais in
carnera status.  Although these documents, and the reasons for their in camera treatment, are
mare specifically descnibed 1n the attached declarations, these documents meet the critena for

N comera treatment as set forth in General Foods and Bristol-Myers for the reasons described

below,

As a preliminary matter, Boeing reiterates that it is a third party te this proceeding and
has cooperated fully in providing documents, both to the Conmumission and to MSC. The

information for which Boeing seeks in cramera treatment is only a small portion of the
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documents provided to both parties and is highly sensitive in nature. The disclosure of this
information would severely compromise Boeing's competitive position in the already
competitive aerospace industry. Finally, the release by the Commission of Boeing's third party
competitive data would have a chilling cffect on future participation in these proceedings by

third parties.

Moreover, much of the matenial for which Boeing seeks in camera treatment is not
widely known outside of the company. Boeing’s forecasted software requirements and the
terms of its existing agreements with suppliers, including the number of individual licenses
acquired, the duration of those licenses, and the locations where software products are used,

are all closely held information by Boeing,.

This information is also not widely known or distributed within Boeing. Distribution
of this sengitive business infoarmation is limited to those within the company with a need to
know and the Defense Contract Audit Agency, which is bound by both civil and criminal
codes to protect this information from disclosure. Much of the matenat 1s marked as "Boemng
Limrted," witch is a designation Boeing uses to alert its personnel that the data cannot be
shared with others. Proprietary information received from suppliers and potential suppliers

likewise is distributed on a need to know basis internally so as to protect that data from

improper use by competitors.

[n addition, as described in the declarations contained in Exhibits 1 through 10, the
information for which Boeing seeks i camera treatment is highly valuable, both to Boeing

and its competitors. For example, the release of confidential information regarding how
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Boeing performed or performs certain sensitive compuster analyses would allow Boeing's
competiters to improve their own analyses, or enable Boeing's competitors to propose to one
of Boeing's customers that their software and process solutions are superior to Boeing's,
Boeing is also in direct competition with other aerospace companies to be selected as the next
generation provider of certain space and defense related products. Disclosure of Boging's
proprietary and sensitive data related fo its strategic planning in this selection process would
give Boeing's competitors technical insight into Boeing's testing and analytical methods and
would enable Boeing's competitors to improve their methodology or counter Boeing's
technical proposals to current and future customers. Because Boeing's competitors are able fo
maintain confidentiality for similar data, Boeing would be at a distinet disadvantage if only its

information was released to the public.

An additional reasen for granting Bocing's in cameera request is that much of Boeing's
forecasting requirements and software needs analysis are accomplished only at great expense
and effort through extensive interoffice collaboration. In most cases, this collabaration
requires the participation of Doeing personnel from various engingering, information
technology, and management divisions and this process culminates in long and protracted
negotistions with suppliers to meet these requirements. During the negotiation process,
Boeing routinely requests that any potential supplier keep these negotiations confidential as
well, Becanse Boeing takes great carc to maintain confidentiality for thus proprietary data, the
likelihood of the information being properly acquired or duplicated by others frem publicly

availahle saurces is minimal at best.
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Aside from the General Foods and Bristol-Myers factors mentioned above, Boang

notes that much of this information is information that is routinely the subject of protective
orders in federal and state courts and in Governmemt Accounting Office ("GAO™)
orocurement protests, where the GAD takes great efforts to protect the confidentiality of
information in order to enhance the competitive position of government contractors. In
addition, the public disclosure of some of these documents could potentially violate the
Export Administration Regulations ("EAR") or International Traffic in Arms ("[TAR")
regulations if access to these documents were not limited to non-U. 5. persons as defined by
those regulations. Finally, many of these documents have been retained well bevond Boeing's
standard document retention schedule and would have already been destroyed, but for the
subpoenas that were issued in thts proceeding, Failure to protect the confidentiality of these
documents, particularly in this proceeding where Boeing is a third party, would encourage
companies to aggressively destroy this information if there 18 no business or legal requirement
to retain the data, thus thwarting the Commission's intended mission to ensure that the nation's

markets function competitively,

In summary, as demonstrated above and in the exhibits, Boging's request for in camera
treatment complies with the standards set forth in Rule 3.45¢(b) and with the criteria set forth
in General Foods and Bristol-Myers. As a result, Boeing respectfully requests that the
Comntission accord in camera treatment for the documents contained in Exhibits 1 through

10 for a petiod of time as more specifically identified below:
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Exhibit | requests i camera treatment for documents with Bates stamp numbers TBC
08362, CSA to MSC Transition WBS; TBC 008405, The MSC/Mastran Problem Alternative
Solutions (concladed); TBC 008411-16, draft memo regarding Contract NASE-39400,
Change Directive XXX, "Spacclab Structural Math Model Conversion from CSA to MSC
NASTRAN", and TBC008442 Proposal Estimates and Supporting Data Form. These
documents contain Boeing schedules, engineering analyses and labor hour estimates. Boeing
requests in camera treatment for these documents for a period of 5 vears. Boeing recognizes
that much of 1t internal cast data is subject to less protection than trade secrets and other
forms of confidential information. At the same time, however, Boeing's cost structures do not
change significantly over a short peried of time, given the nature of its products and its
software requirements. Because Boeing's products have estimated useful lives measured in
decades rather than years, much of the software needed to develop and maintain these
products 1s developed [or long term use. In addition, because training for these software
systems 15 specialized and extensive, Boeing's labor forec is not subject to significant turnowver,

enabling it to keep its costs relatively stable over long periods of time.

Exhibit 2 requests in camera treatment for documents with Bates stamp iumbers TBC
00257, TBC 013011-19, TBC 000870-99; TBC 000930-49; and TBC 000196-98. These
documents contain confidential and proprietary details of Boeing's existing proprietary
efigineering analvsis software and process solutions, the cost of re-engineering Boeing
spftware tools and processes; proposals for increasing Boeging's competitive position by
implementing specific strategic and tactical changes; Bosing's confidential and proprietary

internal analysis of the risks and benefits of certain software; and Boeing's confidential and
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proprietary mternal recommendations and proposed solutions. Boeing requests in camera
treatment for these documents indefinitely. In accordance with 16 CFR. § 3.45(b)(3), the
need for confidentiality for this material 1s not likely to decrease over time becausce it gives
insight into Boeing's internal methodologies for conducting risk and benefit analyses as well as
Boeing's existing soltware wols and processes. As explained previously, most of Boeing's
products have lengthy useful lives. As a result, Bocing's engincering analyses and software

requirements do not require frequent updates and revisions.

Exchibit 3 requests in camera treatment for documents with Bates stamp numbers TBC
005147, TBC 005149, TRC 005152-54, TBC 005158-62; TBC 005164-5202; TBC 005209-
16; TBC 005220-22; and TBC 005231-39 These documents contain sensitive information
that exposes confidential and proprietary details of Boeing's existing proprietary engineering
analysis software and process solutions; proposals for increasing Boeing's competitive position
by implementing specific strategic and tactical changes; Boeing's confidential and proprietary
internal analysis of the risks and benefits of certam software; and Boemyg's confidential and
proprietary internal recommendations and proposed solutions. Boeing requests in camera
treatment for these documents for 2 period of 5 years. Much of this data addressed various
issues associated with the identification of required enginegring functionalities within preferred
structural analysis computer codes based on the finite element method. Because some of
these documents contain only the views and opinions of select individuals, a lengthier penod

of fime is not necessary.
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Exhibit 4 requests in camera treatment for documents with Bates stamp numbers TBS
SC D09856-010105, TBS SC 010153-61; TBS 8§C 005925-27; and 34001-HGH-00005-7;
3400 -HGH-0005(-52; 34001-HGH-00084,; 34001-HGH-00094-97; 34001-L1GII1-00112;
34001 -H{GH-00157-58;, 3400 [-HGH-0]174-73, These docuthents contam confidential and
proprietary details of Boeing's existing proprietary engineering analysis software and process
solutions; the cost of re-engineering Boeing software tools and processes, proposals for
ihcreasitt Boeing's competitive position by unplementing specaific strategic and tactical
changes; projected cost savings for re-engineering; and negetiation strategies with software
vendors. These documents also reveal sensitive information that exposes Boeing's
confidentzal and proprietary engineering analysis software solutions; Boeing's approach to
pricing agreement structures; and negotiation strategies with software vendors, In addition,
these documents contain proprietary details of Boeing's software vendor cost structures and
negotiation strategies, Boemg's confidential and proprietary mternal analysis of the nisks and
benefits of certain software; and Beoeing's confidential and proprietary internal
recommendations and proposed solutions. Boeing requests i camera treatment for these
documents for a period of 10 vears. In this particular case, the software, process changes and

negotigtion strategies will be obsolete and of little competitive value after 10 years,

Exhibit 5 requests i# camera treatment for documents with Bates stamp numbers TBS
SC 009596009684, Rocketdyne Structural Dynamics Manual Vol 5; TBC 007651-69, FW
ITAP ROI Summary Chart; TBC 007671-75, RE: Vol 5 Documentation; TBC 007677-78,
RE: P3P4 Modal Test Support; TBC 007680, ITAP; TBC 007681-87, Pre-1est Analysis

Process: TBC 007693-94, FW: Purchase Request Justification; TBC 007708-19, FW:
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Consultant Agreement Forms; TBC 007728-29, FW.UAI - PO #99250016 Renewal; TBC
GO7730-32, FW: ITAP; and TBC 00773334, FW: Service Contract with Dr. Robert
Coppoling, These documents contain, amonyg other things, confidential, sensitive, and
proprictary information, inchuding a description of the Boeing computer codes used tor
structural dynamics and associared analyses, as well as confidential and proprietary cost
estimates and internal workload estimates for several Rocketdyne Projects and specifications
of computer code usage by three Boemg Divisions. This information could aid Boeing's
competitors in bidding contracts against Boeing. Also in the documents are materials relating
to the Rocketdyne Structural Dynamics Strategic Planning, which would provide competitive
advantages to Boeing's competitors because it allows them to adopt or comment on Boeing's
confidential, sensitive, and praprietary approaches to Boeing's customers. Boelng requests in
camera treatment for these documents for a period of 10 years. Because much of this
information relates to the NASA Space Launch Iniliative, Boeing requests in camera status

for 10 years, until the final stages of the Space Launch Initiative are complate in 2011

Exhibit & requests in camera treatment for documnents with Bates stamp numbers TBS
SC 006300-13; TRS SC 006314-33;, TBS SC 006561-78; TBS SC 006594-6622, TS SC
006623-28, and TBS SC 006629, These documents reveal, among other things, sensitive
mformation that cxposles how Boeing (Hughes Space and Communications at the time)
performed certain sensitive computer analysis, including confidential and proprietary
summaries and surveys, These documents also contain the confidential negotiations stratcgy
regarding pursuing software upgrades. These documents also contain confidential and

preposed workarounds and procedures to perform the analysis work. Boeing requests

| C3NEQ-DARSTI AL | RR0. DER] = B J 02



camera treatment for these documents for a period of 20 years. Thig length of time will pive
Baoeing tima to evaluate, develop, and implement the software tools contained in the
documents and will also allow M3C competitor compames time to develop and implement the

software,

Exhibit 7 requests in camera treatment for the documents with Bates stamp numbers
as identified in Attachment 1 to Exhibit 7. These documents contain sensitive information that
cxposes confidential and proprietary details of Boeing's existing proprietary engineening
analysis software and process solutions; the cost of re-engmeerning Boeing software tools and
processas; Boeing's approach to pricing agreement structures and negotiation siralegies with
software vendors, proposals for increasing Boeing's competitive positien by implementing
specific strategic and tactical changes, Boeing's confidential and proprietary internal analysis
of the risks and benefits of certain software; and Boeing's confidential and proprietary imternal
recommendations and proposed solutions. Boeing requests indefinite in camera protection
for these documents.  In accordance with 16 C.FR. § 3.453(bX3), the need for conhdentiality
for this material is not likely to decrease over time because it gives insight into Boeing's
internal methodolagies for conducting risk and benefit analyses as well as Boeing's existing
software tools and processes. As explained previcusly, most of Boemg's products have
lengthy useful fives. As aresult, Boeing's engineering analyses and software requirements do

not require frequent updates and revisions.

Exhibit 8 requests iz camera treatment for the documents with Bates stamp numbcers

TBC 004353, Major Application Softwarc Management email; TBC 004353, Major
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Application Sottware Management document; TBC 004357, Software Mixes & Pricing
Derivations; TBC 004380, Seftware Summary email; TBC 004381, Handwriticn table; TBC
004382-3, Enterprise Software Management; TBC 004384-6, Salacted NMon-Standard
Software Forecast, TBC 004453, Rasna/Mechanica Strategy; TBC 004455-70 and 004483
98, Corporate Purchase Agreement MDC 40130 Rasna, and TBC 004471-82, Rasna Site
License. These documents contain sensitive information regarding how much Boeing pays for
varigus software, the types of licenses il enters into and the expiration dates of various Boeing
agreements. Boemng requests i# camera treatment for these documents indefinitely. Most of
these documents contain the proprietary information of third parties, Release of that
information could harm those third parties, harm Boeing's relationship with those suppliers,
and subjcct Boeing to legal action brought by those suppliers seeking compensation for harm
done to them. Boeing needs to protect these documents from release indefinitely in the

ahsence of a release schedule negoriatad with these suppliers.

Exhibit @ requests in camera treatment for documents with Bales stamp numbers TBC
00B464-5, MSC Transition Budget. These two pages contain Boeing rates and fabor
estimates. Boeing requests i camera treatment for these documents for a periad of 3 years,
Boeing recognizes that much of its internal cost data is subject to less protection than rrade
secrets and other forms of confidential information. At the same time, however, Boeing's cost
structures do not change sigmficantly over a short period of time, given the nature of its
products and jts software requirements. Recause Boeing's products have estimated useful
lives measured in decades rather than years, much of the software needed to develop and

maintain these products is developed for long term use. In addition, because training for thesc
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software systems is specialized and extensive, Boeing's labor force is not subject to sigaificant

turnover, enabling it to keep its costs relatively stable over long periods of time.

Exhihit 10 requests in camera treatment for documents with Bates stamp numbers
TBS 8$C 006851, a hand written note indicating cost by vear and number of seats; TBS SC
CO6852 internal email from Barbara Innes indicating cost by vear; TBS SC 006853, MSC
License Agreement with cost breakdown; TBS SC 00685960, internal email from Barbara
Innes indicating cost breakdown; TBS SC 006861-62, MSC letter mdicating ¢ust breakdown;
TBS SC 00684364, hand written notes indicating cost breakdowns, TBS SC 00686566,
Hughes letter indicating cast breakdown; and TBS 5C 006867-68, MSC letter indicating cost
breakdawn. Cost breakdowns, forecasted requirements, and the terms of existing and
oroposed agreements are closely held by Boeing and its supplers as disclosure can damage
the competitive posttions of both the supphers in thetr markets and Beeing in its markets,
Boeing requests /a comera treatment for these documents for a pertod of 15 years. Boeing's
cost structures do not change significantty over a short pericd of time, given the nature of its
praducts and its software requirements. Because Boemg's products have estimated useful
lives measured in decades rather than vears, much of the softwara needed to develop and
maintain these products is developed for long term use. In addition, because training for these
software systems is specialized and extensive, Boeing's labor force is ot subject to significant

turnover, errabling it to keep its costs relatively stable over long periods of time,
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For the reasons set forth above, Boeing respectfully requests i camera treatment for

certain confidential and proprietary information contained in the documents accompanying this

moticn, the disclosure of which would result in a clearly defined, serious injury to Baeing.

Dated: Tone 21, 2002

[P 00-)a% 3A02 L 650 068]

Respectiully submitted,

in 8. Sharp (DC Bar # 211623)

BSharpi@perkinscoie com

Mark T Wasden (DC Bar #443342)
MWasden@perkinscoie com

PERKINS COIE LLP

607 Fourteenth Strest, N.W.

Suite 800

Washington, D.C, 20005-20]1

{202) 434-1815

{202) 434-1690 (facsimile)

Mark W, Reardon Bar (IL Bar # 06274437)
Mark. W, Reardonf@Boeging.com

The Beeing Company

100 N, Riverside, M/C 5003-1001

Chicago, IL 60606

(312) 544-2812

(312) 544-2838 (facsimile)

Artarneys for The Boeing Company
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UNITED STATES OF AMERICA

BEFORE THE FEDERAL TRADE COMMISSION

In the Mater of

MSC SOFTWARE CORPORATION, Dacket No, 9299
A corporation,
Administrative Judge:
Hon D. Michael Chappell

e e T T T T

ORDER GRANTING THE BOEING COMPANY'S MOTION FOR IN
CAMERA TREATMENT OF CERTAIN BOEING CONFIDENTIAL
AND PROPRIETARY INFORMATION

For tae reasons set forth in The Boemg Company's Motion for /n Camera Treatment

of Certaint Boeing Confidential and Proprigtary Information, it is hereby:

ORDERED; That the following docurnents be accorded i camera treatment for the

reasons and time peried specified below:;

Documents in Exhibit 1 to Boeing's Motion for fn Camrera Treatment with Bates
stamp numbers TBC 008362, C5A to MSC Transition WBS: TBC 008405, The
MSC/Nastran Problem Alternative Selutions (concluded), TBC 008411-16, draft memo
regarding Contract NASE-39400, Change Directive 300X "Spacelab Structural Math Moded
Cooversion from CSA to MSC NASTRAN", and TBC008442, Proposal Estimates and
Supporting Data Form. These documents contain Boeing schedules, engmeening analyses and
labor hour estimates. In caomera treatment for these documents 13 granted for a perrod of 3

years. Boeing's cost structures do not change significantly over a short peried of time, given
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the nature of its products and its saftware requirenments. Because Boeing's products have
estimated useful lives measured in decades rather than years, much of the software needed to
develop and maintain these products is developed for long term use. In addition, because
training for these software systems is specialized and extensive, Boeing's labor farce is not
sublect to significant turnover, enabling it ta keep its costs relatively stable over Tong periods

of time.

Documents in Exhibit 2 10 Boeing's Motion for fi Cesmera Treatment with Rates
stamp numbers TBC 00257, TBC 013011-12; TBC 004870-32, TBC 000930-49; and TBL
DUOT96-28, These dacuments contain confidential and proprietary details of Boeing's existing
proprietary engineering analysis software and process sofutions; the cost of re-engineering
Boeing software tools and processes; propesals for increasing Boeing's competitive posilion
by implamenting specific strategic and tactical changes, Boeing's confidential and propnetary
internal analvsis of the nsks and benefits of certain software; and Boeing's confidential and
propriegtary internal recommendations and proposed solutions. L camerg treatment for these
documents s granted indefimtely. [n accordance with 16 CFR. § 3. 45(0)(3), the need for
confidentiality for this matenal 1s not likely to decrease over time because it gives insight into
Boeing's internal methodologies for conducting risk and benefit analyses as well as Boeing's
existing software tools and processes. Decause maost of Boeing's products have leagthy usefidl
Irves, Boeing's engingering analyses and software requirements do not require frequent

updates and revisions.
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Documents in Exhibit 3 to Beeing's Motion for fr Camera Treatment with Bates
stamp numbers TRC 005147, TBC 005149, TBC 005152-54 TBC 005158-62; 1BC (5164
5202 TBC 003206-16: TBC 005220-22; and TBC 005231-39. These documents contain
sensitive information that exposes confidennal and proprictary details of Bocing's existing
proprietary engineering analysis software and process solutions; proposals for increasing
Boeing's competitive position by implementing spccific strategic and tacizcal changes; Bc;é':ng's
confidential and proprietary internal analysis of the risks and benefits of certain software; and
Boeing's contidential and proprietary internal recommendations and prapesed sglutions. /a
camera treatment for these documents is granted for a period of 5 years. Much of this data
addressed various issues associated with the identification of required engineering
functionalitres within preferred structural analysis computer codes based onl the finite element
method. Because some of these documents contain only the views and opinions of select

individuals, a lenglhier period of time is not necessary.

Documents in Exhibit 4 to Boeing's Motian for /n Coprera Treatment with Bates
stamp numbers I'BS SC 009856-010103; TBS 5C 010135-61; TBS SC 005%25-27; and
34001 -HGH-(0205-7, 34001-HGH-10050-52, 34001-HGH-00084, 34007 -HGH-00096-97;
34001-HGH-00112: 34001-1IGI[-00157-58; 34001 -HGH-00174-75, These documents
contain confidential and proprietary details of Boeing's existing proprietary engineeting
analysis software and process solutions; the cost of re-engineering Boeing software tools and
processes; proposals for increasing Boeing's competitive position by implementing spectfic
strategic and tactical changes; projected cost savings for re-engineering; and negotiation

strategies with software vendors. These documents also reveal sensitive information that
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exposes Boeing's confidential and proprietary engineering analysis software solutions;
Boeing's approach to pricing agreement structures; and negotiation strategies with software
vendors. In additien, these documents contain proprietary details of Boeing's software vendor
cost structures and nogotiation strategics, Boeing's confidential and proprietary internal
analyses of the risks and benefits of certain software; and Boeing's confidential and proprietary
internal recommendations and proposed sclutions. fr camrera treatment for these documents
is granted for a penod of 10 vears. In this panticular case, the software, process changes and

negotiation strategies will be obsolete and of littke competitive value after 10 years.

Documents in Exhibit 5 to Roeing's Motion for fn Camera Treatment with Bates
stamp numbers TBS SC 009526009684, Rocketdyne Structural Dynamics Manual Vol 3,
TBC 307651-69, FW ITAP RO! Summary Chart; TBC 097671-75, RE: Vol 5
Diocumentation; TBC 007677-78, RE: P3P4 Modal Test Support, TBC 007680, ITAP, TBC
007681-87, Pre-Test Analysis Process; TBC 007693-94, FW: Purchase Request JTusiification;
TBC 37708-19, FW: Consultant Agresment Farms; TBC ((37728-29, FWw:UAI - PO
#I92500 16 Renewal;, TBC 007730-32, FW: ITAP; and TBC 00773334, FW; Service
Cantract with Dr Robert Coppaliro, These documents contain, ameng other things.
confidential, sensitive, and proprietary information, including a description of the Boeing
computer codes used for structural dynamics and associated analyses, as well a3 confidential
and proprietary cost estimates and mternal workioad estmates for several Rocketdyne
Projects and specifications of computer code usage by three Boeing Divisions. This
infgrmation could aid Bocing's competitors in bidding contracts against Boeing. Also inihe

documents are materials relating to the Rockatdyne Structural Dynamics Strategic Planning,
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which would provide competilive advantages 10 Boeing's competitors because it allows them
to adopt or comment on Boeing's confidential, sensitive, and proprietary approaches 1o
Boeing's custamers, {1 camera treatment for these documents is granted for a period of 10
years. Because much of this information relares to the NASA Space Launch Tnitiative, Boging
requests i camere status for 10 years, until the final stages of the Space Launch Initiative are

complete in 2071

Documments in Exhibat 6 to Boeing's Motion for fs Camera Treatment with Rates
stamp numbers TBS 5C 006300-13, TBS SC 006314-33, 08 SC 006561-78; TBS 5C
J06584-6622: TBS SC 006623-28; and TBS 5C 006625, These docutnents reveal, among
other things, sensitive infarmation that expases how Roeing {(Hughes Space and
Communications at the time) performed certain sensitive coniputer analysis, including
confidential and proprietary summaries and surveys. These documents also contain the
confidential negotiations strategy regarding pursuing sofhware upgrades. These documents
also contain confidential and propased workarounds and procedures 1o perfonm Lhe analysis
work. [ camera treatment for these documents is granted for a peried of 20 years, This
length of time will give Boeing time to evaluate, develop, and implement the soflware to0ls
contained in the documents and will also allow MSC competitor companies time to develop

aind implement the software.

Documents i Exhibit 7 to Boeing's Meotion for i Camera Treatment with Bates
stamp numbers TBC 002023, TBC 007913, TBC 007922, TBC 007926-31, TRC 007933,

TBC 007971-72, TBC 008047, TBC 00804%-30, TBC 008052-53, TBC QU8055, TBC
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CGE058, TBC 00B060-61, TBC 008363, TBL GGB065, TBC 0080467, TBC 008070-72, TRC
005074, TRC 008082-83, TBC 008034-85, TRC OOROER-89, TRC 008020-91. TBC (0D8398-
400, TBC 00%402, TBC 008405-06, TBC 00843 |-33, TBC 008438, TBC 008830-31, TBL
008834, TBC 009082, TBC 009087-91, TBC 009093, TBC 009095, TBC 009126-28, TBC
G130, TRC 000135-28, TRBC 009142-47, TBC 009150-63, TBC 009165, TBC 009163,
TBC 009195-99, TBC 009212-16, TBC 009219, TBC (09221-25, TBC 009227-28, TBC
009230-43, TBC 009246-47, TBC 009250-5 1., TBC 009253, TBC 009257, TBC 009266-69,
TBC 002274-75, TBC 002466 TEBCO02468, TBC 009470, TBC 009476, TRC DO9480-84,
TBC 009489-90, TBC 009496-99, TBC N0YS04-06, TBC D09S10-14, THBC 009519-22, TBC
N09525-30, TBC 009535-37, TRC 009545-50, TBC 009555-58, TRC 009560-61, TRC
N09L64-067, TBC 009372-74, TBC 009576-79, TBC 009584-98, TBC 002601, TBC 005605-
17, TBC 00962025, TBC 305627, TBC (09625, TBC 33963 1-35, TBC 00944 1-44, TBC
009652, TBC 009636, TBC 009662, TBC 009665, TBC N09667-62, TRC 009691-95, TRC
009720-24, TBC 009739-40, TBC 00974344, TBC 009767-71, TBC 008096-37, TBC
0099 TRC Q08103-12, TBC 008114, TBC CO8116, TBC 008118-1%, TBL 008121-22,
TBC 008124-25, TBC 008127, TBC 008129-31, TBC 008133-37, TBC 008141-44, TBC
108146, TRC 008148, TBC 008152-53, TBC 008155, TBC 008157-60, TBC 008162-64,
TRC 008t66-67, TBC 008170, TBC 008173-76, TBC 008178-81, TBC 008184-9t, TBC
009194-200, TBC 008213-15, TBC 008216-18, TBC 008222-24, TBC 008226-28, TRC
008232-39, TBC 008241-43, TBC 008245.46, TRC 008248-61, TRC 008265-66, TBC
008269 TBC 003272, TBC 008278-84, TBC 008284-87, TBC 008288-90, TBC G)8292-95,

TBC 008298-302, TRC 008304-06, TBC 008308, TBC 008318, TRC 008321, TBC 008323~
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26, IBC 008330, TBC 008332, TRC Q0R333-35 TBC CO83£C-51, THC 008363-67, TRC
008369, TBC 008172-74, TRC 008377-82, TBC 008386-95, TBC (003839-42, TBC 008544-
46, TBC 008848, TBC 008852-53, TBC 008862-63, TBC D0BRA5-78, TBC 00BBRO-22, TBU
Q08498-501, TBC 008426, TBC 005429, TBC 008441, TRC 108447, TBC 008439, and

TRC OUR461.

Thesc documents contain sensitive informatien that expeses confidentral and
proprietary details of Boeing's existing proprietary engincering analysis software and process
solutions; the cost of re-engineering Boeing software toels and processes, Boeing's approach
to pricing agreement scructures and negotiation strategics with software vendors; proposals
{or increasing Bocing's competitive position by implementing specific strategic and tactical
changes; Boeing's confidential and proprietary internal analysis of the risks and benefits of
certain sollware, and Boeing's confidential and proprietary internal recommendations and
proposed selutions. L camera proteciton for these documents is granted indefinitely. In
accordance with 16 C.F R, § 3.45(h)(3), the need for confidentiality for this material is not
likely to decrease over time because it gives insight inta Boeing's internal methodologies for
conducting risk and benefit analyses as well as Boeing's cxisting software tools and processes
Because mosat of Boeing's products have lengthy useful lives, Boeing's engineering analyses

and software requirements do not require frequent updates and revisions.

Documents in Exhibit 8 to Boeing's Motion for frr Camera Treatment with Bates
stamp numbers TBC 004353, Major Application Software Management email, TBC (04353,

Major Application Software Management document; TBC 004357, Software Mixes & Pricing
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Denvations, TBC 064380, Software Summary email; TIIC 0045381, IHandwritten table, TBC
Q004382-3, Enterprise Software Management; TBC 0045384-6, Se¢lected Non-Standard
Software Forecast; TBC 004453, RasnaMechanica Strategy: TRC 004455-70 and 004483-
S8, Corporate Purchase Agreement MDC 4013M — Rasna; and TBC 004471-82, Rasna Site
License. These documents contain sengitive information regarding how much Boeging pays tor
various software, the types of licenses it enters into and the expiration dates of various Boeing
agreements. fn camera reatment for these documents is granted indelinitely Most of Lhese
documents contain the proprietary information of third parties. Release of that information
could harm those third parties, harm Boeing's relationghip with those supplicrs, and subject
Boeing to legal action brought by those supphers seekimy compensation [or barm done to
them. B3oeing needs to protect these documents from release indefinirely i the absence of a

reiease schedule negotiated wath these suppliers.

Dacuments in Exhihit 2 to Boeing's Motion for I Camera Traatment with Bates
stamp numbers TBC 008464-5, MSC Transition Dudget. These two pages contain Bosing
rates and labor estimates. fw camera treatment for these documents is granted for a peried of
5 vears. Boeing recognizes that much of its internal cost data is subject to less protection than
trade secrets and other forms of conlidential information, At the same time, however,
Doeing’s cost structures do not change significantly over a short period of'time, given the
nature of its produets and its software requirements. Because Boeing's products have
estimated usefil lives measured in decades rather than vears, much of the software needed 1o
deveiop and maintain these products is developed for long term use. In addition, because

training for these software systems 15 specialized and extensive, Boeing's labor force 13 not
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subject to significant turncrver, enabling it 1o keep its costs relatively stahle over long periods

of tme.

Documents in Exhibit 10 to Boaing's Motion tor fn Camera Treatment for documents
with Bares stamp nimhbers TBS SC 006831, 2 hand written note indicating cost by year and
number of seats: TBS SC 006852, internal email from Barbara Innes indicating cost by vear:
TBS SC 08853, MSC License Agreement with cost breakdown; TBS SC 00685960,
internal email from Barbara Innes indicating cost breakdown, TBS SC 00686162, MSC letter
indicating cost breakdown;, TBS 5C 006863-64, hand written notes indicating cost
breakdowns; TBS 5C 000865-66, Hughes lotter indicating cost breakdown; and TBS SC
00686768, MSC letter indicating cost breakdown, Caost breakdowns, forecasted
requirements, and the terms of existing and proposed agreements are closelv held by Boeing
and 1ts suppliers as disclosure can damage the competitive positions of both the suppliers in
their markets and Boeing in its markets. fr cammera treatment for these documents is granted
for a period of 15 years Boeing's cost structures de not change significantly aver a short
peried of time, given the patere of its products and its sottware requirements. Because
Boeing's products have cstimated uscful lives measured in decades rather than years, much of
the sottware needed to develop and maintain these products is developed for long term use.
In addition, because training for these software systems is specialized and extensive, Boeing's
labor foree i3 not subject to significant turnover, enabling it to kecp its costs relatively stabie

over long periods of time,
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> Michael Chappell
Adminmstrative Law Judge

Dated: June 2002
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CERTIFICATE OF SERVICE

This 15 to cerify that on June 21, 2002, 1 caused copies of. (1) THE BOEING
COMPANY'S MOTLION FOR N CAMERA TREATMENT OF CERTAIN BOEMNG
CONFIDENTLAL AND PROPRIETARY INFORMATION; (21 MEMORANDUM I
SUPPORT OF THE BOEING COMPANY'™S MOTION FOR [N CAMERA TREATMENT
OF CERTAIN BOCING CONFIDENTIAL AND PROPRIETARY INFORMATION, (3)
PROPOSED ORDEER; and {4} NOTICE OF APPEARANCE to be served via hand delivery

ar Federal Express, upon the following;

land Delivery

P, Abbott McCartney, Esq.
Peppy D. Bayer, Esq
Federal Trade Commizsion

601 Pennsylvania Avenue, N.W.

Washington, DC 20580
Fax: {202) 326-3496

Hand Delivery

Colin R. Kass, Esq.
Marimnichael C. Skubel
Kirkland & Tillis

£55 15" Street, N.W.
Washington, [DC 20005
[ax- (202) 879-5200

Hand Delivery
Richard B. Dagan, Esq.
Federal Trade Commission

G601 Pennsylvania Avenue, N W,

Washington, DC 203580

[03000 D004 D AT 700,059

Meirzza Ruggirello

Hand Delivery

Karen Mills, Esg.

Federsl Trade Commission

601 Pennsvlvania Avenue, N'W.
Washington, DC 20580

Hand Delivery

Hon. Michael D. Chappell
Federal Trade Commission

3] Pennsylvania Avenue, N.W.
Waghington, DC 20580

Federal Express

John D3, Harkrider, Esq.

Axinn, Yeltrop & Harknder, LLP
1370 Avenue of the Americas
New York, NY 1009

Fax: {(212) 728-2201
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Mark W. Reardon (IL State Bar No. 06274437
THE BOEING COMPANY

LB M. Riverside Plaza, M/C 300531001
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Telephone:  (312) 544-2812
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UNITED STATES OF AMERICA
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MSC Software Corporation,
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DECLARATION OF THOMAS F. ALTEN

I, Thomas F. Allen, hersby doclure and state:

1. I am a tirst level manager i the Payload Camers Program of The Boeing
Cornpany ("Boeing™. T make lhis declaration bused on my pegsonal knowledge and revicw of
documeants in the case file: if called us a witness, [ could and would testify competontly 1o 13e
Facts stated hersin.

2. | have previously tesponded to subpocnas issued by the parties in this casc.
In connection with this lawsuit, documents trom Bocing, a third party, have been provided to hoth
the Federal Trade Commisaton’s Complaint Counsel {*Commission™) and counsel for
Respondent MSC Corporation’s outside counsel ("Respondent’s counsel ™} under the terms of the
protective order entered in this case by the Administrative Law Judge, The documents submitted
were marked in accordance with that Protective Order, | am informed that both parties have
listed a3 potential exlubits 10 be submirted at trial on this matter Kst some of these documents, and
subsequently Lhose documents would be made part of the public record of these proceedings,

3. I was asked te review certaim of these documents, including TBC 08362,
CSA o MSC Transition WEBS; TRC 008405 The MSC Nustran Problem Altemalive Sobturions
(concludedy, TBC 008411-16 dratt memo Subject: Contract NASE-39400, Change Dircetive
A3, "Spacelab Structural Math Meodel Conversion from CSA to MSC NASTRAN,
TBCO08442 Proposal Estimates and Supporting Data Form, These documents should have i
camera starus and be kept confidential because public disclosure will likely resultin a clearly
defined, scrious injury o Boging.

4. These pages contain Boeing schedules, engineening analyses and fabor
hour estimates that are treated as confidential business informaticn by both the creators and
recipients of the material. The data i3 treated as confidential business information withun Boeing,
with distribution lintted to those within the company with a need to know and the Defenze
Contract Audit Agency, which is bound by both civil and cnminal codes to protect this

information from disclosure.,
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5 Derying tn camera treatment of this confidential, sensitive, and proprictary
labor rate and cstimating information would substantiafly narm Bocing in at least two wavs in the
compatilive serospace industry. L'ivst, contractors such as MSC, wou'd gain valuable competitive
insi ght into Bocing s estumaling methods for transitions of software and the labor rates of Laose
who would perlorm those transitions. Tn addition 1t would leam how we determine lead times for
elfectung sollware transitions, the steps we take and the order in which we take those steps. With
this knowledge, such contractors could, wn the future, adjust thesr bic to cause higher transition
costy, i elfect assunng themselves of sole source {ollow-on contracts, For instance, supposc
MEC would normally bid a certain sottware upgrade at S1,000, 1§ MSC koew thae Bocing's
cstimated cost to transition the software was $1,500 for that trapsition, MSC may incrcase the
price of that soltware in fumre bids.

&, Second, release of such confidantial, sensitive, and proprietary estimating
information could provide other aesrospace companies with competitive insight into Boeing’s
labar rates and methodologies and the amouwnt of Bocing's labor costs for similar works. Such
insight could provide other compantcs, sush as Aurbus or Lockheed-Martin, a competitive
advantage. For instance, suppose Aarbus routinety pays 5130 per hour for certann soltwarc
cngncenng lasor and discovers that Bosing™s labor cost (s 3100 for that work, Adrbus could use
this information to explote ways to reduce its costs For similar work, when 8 may have thowght o
wus competitive prior to disclosure. In addition, Boeing suffers a competitive disadvantage if
Airbus is able to keep such information secret but Bocing must disclose the cost it pad for cortam
wirrk due tor the unsealing of these docurnents.

[ declare under penalty of perjury of the laws of the State of Alabarma that the

foregoing is true and correct and that this declaration is executed this Tth day of June, 2002 at

T

Thomas F. Allen

Iluntsville. Alabama,
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DECTARATION OF ANITA B. BOEDEKER

I, Anita B. Boedeker, hereby declare and state:

l. [ am a (Procurement Agent) in the (Shared Services Group, Supplier
Vanagement and Procurgment) for The Boeing Company (“Boeing™). I make this declaration
hascd on my personal knowledge and review of documents in the case file; if called as a witness,
I could and would restify competently to the facts stated herein.

2 I have previonsly responded to subpoenas issued by the parties in this case.
In connection with this lawsuit, documents from Boeing, a third party, have been provided to both
the Federal Trade Commission’s Complaint Counse] ("Commission’™) and eounsel for
Respandent MSC Corporation’s nutside connsel (“Respendent’s counsel”™) under the terms of the
protective order entered in this case by the Administrative Law Judge. The documents submitted
wera marked in accordance with that Protective Order, T am informed that both parties have
listed as potential exhibits to be submitt=d at trial on this matter list some of these documents, and
sihscquently those documents would he made part of the public record of these procecdings.

3. I was asked to revicw certain of these documents, including the doctiments
gat forth with bates stamp numbers TRBC 00257, TBC 013011 through 013019; TBC GO0ET0
through 0008%5: TBC 000930 through 000949; and TBC 000196 through 000198, These
documents should have in camera status and be kept confidential becanse public disclosurs wili
likely result in a clearly defined, serons injury 1o Boeing.

4. These dociments are confidential, sensitive and proprietary because they
reveal sensitive information that exposes confidential and proprietary defails of Boeing's existing
proprietary enginzering analysis software and process solutions; the ¢ost of re-engineering Bocing
aoftware tools and processes, proposals for inereasing Boeing's competitive position by
inplementing specific strategic and tactical changes; Boeing's confidential and proprietary
internal analysis of the risks and benefits of certain software; and Boeing's confidential and
proprietary internal recommendations and proposed solutions.

5. These confidential, sensitive, and proprietary documents are treated as

confidential business information by both the creators and recipients of the material. The data is
-1.
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treated as confidential business infbrmation within Roeing, with distribetion limited to those
within the compuny with a need to know and the Detense Conrraet Audit Agency, which is bound
by both civil and criminal codes to protect this information from disclosure. In addition, much of
the material s marked as "Boeing | united" a designation employed by Boeing to alert its
personnel that the data cannot be shared with others,

&. Cost savings and cost breakdowns, pricing agreement structures, forecasted
requirements, proposals for increasing Boeing's competitive position, and the ferms of existing
and prapased agreements arc closely held by Boeing and its suppliers as disclosure can damage
the competitive positions of bath the suppliers in their markets and Boeing in its markets, What
terms and how much Boeing pays for various software, the types of liconges, even the expiration
dates of some agreements, if disclosed can damage both Boeing and its suppliers in their current
and future competitions, both commercial and government. How Bocing licenses certain
software, the cost breakdowns, the pricing structures, proposed re-cngineering costs and projected
savings, the number of sites or individual licenses acquired, the duration of thosa licenses and
products and locations where they are used is all infermation which Airbus, Lockheed-Martin,
Notthrop-Criummean could use to Boeing's competitive disadvantage.

7. Denying i camerg treatment of this confidential, sensitive, and proprictary
pricing and negotiations strategy information could substaniially harm Boeing n at least two
additional ways im the competitive aerospace industry. First, software contractors would gain
valuable competitive insight into Boeing’s negotiations strategy and the negotiated prices for their
contracts. With this knowledge, such contractors could, in the future, adjust their bid to reflect a
higher bid than they otherwise would bave made. For instance, suppose a software contractor
would normally bid a certain software upgrade at §1,000. If this contractor knew that Boeing was
willing to pay $1,500 for that upgrade, the contractor may increase the price of that upgrade in
future bids.

8. Second, relaase of such confidential, sensitive, and proprietary pricing
information could provide other asrospace companies with competitive ingight into Boeing's

negotiations strategy and the amount Boeing is willing to pay for certain iterns. Such ingight
-3
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could provide other companies, such as Airbus, a competitive advantage. For instance, suppase |

Airbus routinely pays 31,500 for a certain sottware upgrade or capability and discovers that

Boeing only pays 5,000 for that item. Airbus could use this information to force the contractor |

to offer this upgrade at 51,000 to Airbus. 1n addition, Boeing suffers a competitive disadvantaze ;

i Adrins 1y able to keep such informalion secret but Boemy must disclose the price it paid for

certain items due to the release of these documents inte the public domain.

9. In addition, relcase of information that exposes confidential and proprictary
details of Boeing's cxisting propriclary engineering analysis seftware and process solutions could
seriously injury Boeing. Compelitors could directly apply Boeing's proprietary and eonfidential

knowledge to improve their own abilities, or proposc to the customer that their softwarc and

process solutions are supetior o Boemng's.

1 declare under penalty of perjury of the laws of the State of Washington that the

foregoing is trae and correct and Lhal this declaration 1s exccuted this 17th day of June, 2002 at

Renton, Washington.

)

Anita B. Boedeker
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DECLARATION OF RODNEY L. DREISBACH

1, Rodney L. Dreishach, hereby declare and stae:

L T am & Senior Technical Fellow in the Bocing Commoercial Airplanes
Group of The Boeing Company (“Boeing™). T make this declaration bascd on my personal
knowledge and review of documents in the case file; if called as a witness, [ could and wouald
testify competently to the facts stated herein,

2. I have previously responded to subpeenas issued by the partics in this case.
In connection with this lawsuit, documents from Boetng, a third party, have besn provided to both
the Federal Trade Commission’s Complaint Counset {“Commission™} and counsel [or
Respondent MSC Corporation’s outside counsel [“Respondent’s counsel™ under the werms of the
protective order entered in this case by the Administrative Law Judge. The documents submitred
were marked in accordance with that Protective Order. T am informed that both parties have
listed as potential exhibits to be submitted at trial on this matter list some of these documents, and
subsequently those documents would be made part of the public record of these proceedings.

3. L was asked o review certain of these documents, including the documents
set [orth with bates stamp numbers TBC 003147, TBC (05149, TBC 005152 through (K)5154,
TBC 005158 through (03162, TBC 005164 through 005202, TBC 005209 through (005216, TBC
005220 throogh (03222, TBC 00523 [, TBC 005235 through 005239, These decuments should
have in camera status and be kept confideatial because public disclosure will likely result in a
clearly defined, serlous injury to Bocing.

4, These documenes are conhidenual, sensitive and propriclary because they
reveal sensitive information that exposes confidential and proprictary details of Boeing's existing
proprictary chgincering analysis software and process solutions; proposals for increasing Bosing's
competitive position by implementing specific strategic and tactical changes; Boging's
confidentizl and proprietary internal analysis of the risks and benefits of centain software: and
Boeing's confidential and proprictary internal recommendations and proposed solutions.

5. These confidential, sensitive, and proprietary documents are treated as

confidential business information by both the creators and recipients of the matertal. The data is
-1-
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treated as confidential business information within Roeing, with distabution limited to those
withitt the company with a need to know and the Defense Contract Audit Agency, which is bound
by both civil and criminal codes to protect this information freun disclosure. In addition, much of
the matenial is marked as "Bozing Limited” a designation employed by Boerng to alert its
personngl that the data cannot be shared with athers.

& Cost savings and cost breakdowns, pricing agreement structures, forecasted
requirements, proposals for increasing Bosing's competitive position, and the terms of existing
and proposed agrecments are closely held by Boeing and 1ts suppliers as disclosure can damage
the competitive positions of both the suppliers in their markets and Boeing in its markets, What
terms and how much Boetng pavs for various software, the Lypes of iicenses, even the expiration
dates of some agreements, if disclosed can damage both Boeing and its suppliers in their current
and future competitions, both commercial and rovernment. How Boeimng licenses vertain
software, the cost breakdowns, the pricing structures, proposed re-engneering costs and projected
savings, the number of sites or individual licenses acquired, the duration of those licenses and
products and locations where they are used is all information which Asrbus, Lockheed-Marun,
Northrop-Gromman could use o Bosing's competitive disadvantage.

7. Denving in camera treatment of this confidential, sensitive, and proprietary
pricing and negotiations strategy information could substantially harm Boeing in at least two
addiuonal ways n the competitive aerospace industry. First, sottware contractors would gain
vatuable coarmpettive insight inte Boeing's negotiations strategy and the negotiated prices for their
contracts. With this knowiedge, such contractors could, in the future, adjust their bid to reflect a
higher bid than they otherwise would have made. For instance, suppose a software contractor
wiuld normally bid a certain software upgrade at $1,000. If this contractor knew that Bocing was
willing to pay 51,500 for that upgrade, the contractor may increase the price of that upgrade in
future tds.

8. Second, release of such contidential, sensitive, and proprietary pricing
information could provide other aerospace companies with competitive insight into Boeing’s

negotiations strategy and the amount Boeing is willing to pay tor certain items. Such msight
-2
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could provide other companies, such as Airbus, a competitive advantage, For instance, suppose
Airbus routinely pays 51,500 for a certain software upgrade or capability and discovers that
Bocing only pays 51,000 for that item. Airbus could wse this mformation to force the contracter
to offer this upgrade at 51,000 to Airbus. In addition, Boeing sulfcrs a competitive disadvantage
if Adrbus is able to keep such information secret but Boeing must disclose the price if pad for
certain items due to the release of these documents into the public deomain.

9, In addition, release of information that exposes eonfidential and proprictary
details of Boeing's existing proprietary enginegring analysis software and process solunons could
seriously injury Boeing. Competitors could directiy apply Boeeing's proprctary and confidential
knowledge to improve their own abilities, or propose to the customer that their seflware and
process solutions are superior to Boeing's.

I declare under penalty of perjury of the laws of the State of Washington that the
foregoing is true and correct and that this declaration is exccuted this 17th day of June, 2002 at
Renton, Washington.

iadeil - Dhoinback,

R/aéncy L. Dreisbach
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DECLARATION OF DONALD G, GANTS

[, Dorald G Gants, hereby declare and state:

1. Lam a Projzesl Mavager for The Boeing Company (*Bocing™). Tmake this
deelaralion based on my personal kiowledge and review of documents in the case file: if called as
a witness, | could and would testily competently to the facts stated herein,

2. E have previeusly responded to subpoenas issucd by the parties in this case. |
' In connection with this lawsuit, documenls from Boeing, a third party, have been provided to both
the Federal Trade Commission’s Complant Counsel (“Commission”) and counsel for
Respondent M5C Corporation’s outside counsel (“Respondent’s counscl™) under the terms aof the
protective erder entered in this case by the Administrative Law Judge, The documents submitted |
were marked in accordance with that Protective Order, T am informad that hoth parties have
listed as potential exdubils 1o be submitted at trial on this matter lis! somc of these documents, and
subsequently those decuments would be made part of the public reeord of these proceedings.

3 I'was asked to review eertain of these documents, including the decuments

set forth with bates stamp numbers TBS SC 009856 - 010105, TRS SCMNO1S5 - 614161, TBS
SC D25 - 005927, and 34001-HGH-00003 - 00007: 34001-[1GI1-00050 - 00052; 34001-HGH-,
Dikks4; 34001-HGH-00096 - 00097, 340071-0GH-00113; 34001 -IIGII-G0157 - 30158, 34001-
! HGH-0074-00017 5. These documents should have in camera status and be kepl confdential

because public disclosure will likely result in a clearly defined, serious injury to Boeing,

1. The followmg specific raticnales appiy regarding why the documenis
should remain confidential:

a, TBE 5C 009856 - 010105, TBS SC 010153 - 010161, Thesc
documents are confidental, sensitive and propristary. They reveal sensitive mformation tha
cxposcs confidental and proprietary details of Doeing's existing proprietary enginecning analvsis
softwurc anil process solutions; the cost of re-engineering Boeing software tools and processes;
praposals for mereasing Boeing's competitive position by implamenting specific siralegic and

tactical changes: projected cost savings for re-engineering: and negoliation strutevies with

software vendors.
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3. PSS SC 005925 - 005927, 'I'his dosument reveals sensitive
nformation that exposes Bocing's confidential and proprictary cngineering analysis soltware
solutiors: Bocing's approach to pricing agreement struclwres; and negotiation stralegics with
soflware vendors.

c. 340K -HOGH-COGAS - G0007,; 34001 -HGH-00050 - D0032; 34001 -
HGH-00084; 3430 -HGH-000%6 - 00047, 34001-HGH-00112; 34007 -HGH-001 57 - G0158;
3400-HGH-00174-000M 75, These documents reveal sensitive infermation that exaoses
conftdential and propretary details of Bocing's soltware vendor cost structures and regotiation
siralegnes; Boemng's confidential and proprictary intemal analysis of the risis and henelits of
certain software; and Boeing's confidentzal and propnictary mtemal recommendations and
proposed solutions,

5. These confidenhal, sensilive, und propnietary documents are treated as
confidential business information ay both the crealors and recipients of the material. Ths data is
treated as confidential business information within Boecing, with distnbution hmited to those
within the company with a need to know and the Defense Contract Audit Agency, which is bound
by both cavil and ¢nnunal codes to protect this information from disclosure.

& (nst savings and cost breakdowns, pricing agreement struclures, forccested
Toyuiremnents, propesals for increasing Bosing's competitive position, and the terms of existing
and proposed agreements ars closely held by Boeing and its suppliers as disclosure can damags
the competitive positions ol both the supplicrs in their markels and Bocing in its markects. What
lerms and how much Booing payvs for vanous software, the types of licenses, even the expitation
dates of some agrecments, 1f disclosed can damage both Boeing and its suppliers im their current
and futurs competitions, both commercial and govenument. How Becing licenses cortain

soltware, the cost breakdowns, the pricing struclures, proposcd re-engincenng costs and projocted

+ savings, the number of sites or individual licenses acquired, the duration of those licenses and

products and locations where 1ncy are used 15 all information which Airbis, Lockheed-hMartin,

Normthrop-trunmman could use to Boging's competitive disadvantage.

-7




7. The pricing informatior: contained in the above-referenced puges was
negotiated by Bocing wilh its suppliers in a compelitive and confidential setting. Boging treats
this pnicing information that was competitively negotiated with ite suppliers as cenfidential,
sensilive, and proprictary. Boeing keeps this valuabie information confidential and doss not i
release i to third parties.

5. Denying in camera trealment of this confidenticl, sensitive, and proarictary
priewng and negotrattons steategy inlormation could substantially harm Boeirg i at least mwo
additional ways m the competitive asrospace industry. First, software conlractors would gain
villuable competiive nzight into Boeing™s negobiations strategy and {he negotiated prices for their!
contracts. With this knowledge, such coniractors could, in the future, adjust their id to reflec: a
higher bid than they otherwise would have made, For Instance, suppose a software contractor

would normally bnd a certain software upgrade at £1,000. II thus contractor knew that Bocing was

witling to pay §1,500 for that upgrade, the contractor may increase the mice of that upgrade in
{uturs bads,

9, Second, relzase of such confidentiad, sensiiive, and proprietary pricing
ulormeanon could provide other aerospace conpanies with cornpelitive insight into Boelng's
negoitaions strategy and the amount Bocing is willing to pay for certain items. Such insight
could provide other companics, such as Airbus, a competitive advantage. For instanee, suppose
Airbus routinely pays S1,500 for  certain software upgrade or capahility and discovers that
Boeing only payvs $1,000 for that item.  Aurbus could use this information to force the contractor
‘¢ offer this upgrade at S1,000 1o Airbus. In additton, Boeing suffers a competitive disadvantags
1l Airbus is able to keep such information secret but Bocing must disclose the price il paid Lot
cerlamm ilems due (o the release of these documents into the public demain.

Lo, In additrom, release of mformation that exposcs confidential and propnctary
detaris of Boeing's exiating proprictary cnginecring analyats seltware and process solutions could

seriously injwry Boeing, Compatitors could directly apply Boeng's propriclary and conhdeniial

knowledge to improve their own abililics, or propose to the customer (hat their software and

procass solutions are supener te Bosing's,
.3
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[ declars aader penally of perjury of the laws of the Statz of Cadifomia that the

foregaing is true and correct and tha this declaration is executed this 7th day of June, 2002 at E1 -

Ol &

Donald G. Gints

Sorundo, Culiformia,
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analvses. Also ineluded are the assessments of what these proprielary ¢odes can be used for and
melividuals who can be contacted for assistance in using the codes. Specific propticiary and
sensitive details are provided for the Bocing developed codes. 'This Manual also contains
Boeing's proprietary summary and cvalualion of commercial codes and how Beeing interfaces
these codes together. Release of this confidential and sensitive information could greatly aid our

competitors in improving their own codes and processes,

b. "FW ITAI RO1 Summary Chart,” TBC 007651 - 007669, This !
document contains confideniial and proprietary cost estimates and internal workload estimates foré
several Rocketdyne Projects and specifications of computer code usage by three Bocing i
Divisions. Thus constitutes confidential and scasitive linancial information that could aid our
competilors in bidding contracts against Bocing, Also in the decument is material relating to the
Rocketdyne Structural Dymamics Stratepic Planning, which would provide competitive
advantages to our competitors becanse it llows them to adopt or comment on our contidential,
sensitive, and proprietary approachey to our NASA Customer.

C. "RE: Vel 3 Dacumentation,” TBC 007671 - 007675, This
document contains contidential, sensitive, and proprictary technical assessments regarding the use
of NASTRAN with ITAP, and 1s included in our Rocketdyne Structural Dynamics Manual
Volume 5 (gee paragraph 4{4) above). This material would give our competitors technical msight
mta our confidential, sensitive, and propriztary testing and anaiytical methods. Our competitors
could tmprove their methodology or counter our technical proposals to our NASA customer,

d. "BE: P3P4 Modal Test Suppert,” TBC 007677 - 007678, This
document contains confidential and scnsitive man-hour estimates for completing specific tasks
that conid aid our competitors in sething competitive pncing on bids for NASA contracts, It also
contains confidential, sensitive, and proprigtery information on interactive use of more than one
computer code. Again, this provides information on our technical approaches similar to that
contained in the Manwal {see Paragraph 4(a) above),

3 "ITAP," TBC 007680, This document contains confidential,

sensitive, and propeielary information about critical steps we take m modal testing, This
-2




ir [ormation could be of great use 10 our competitors attempting to perform sinulur tasks, sirnilar
to the information contained in the Manual {see Paragraph 4(z2) above).

f. "Pro-Test Analysis Process," TBC 007681 -- (17687, This
document contains the confidential, sensitive, and proprietary step-by-step description of how 1o
perform pre-test evaluations for Modal Testing, which is unique to Rocketdyne. This information
could be used by our competitors 0 improve their methodoloptes and provide an improved
technical product or proposc these imprevethents m 2 proposal competing with ours.

4 "FW: Purchase Request Justification," TBC 007693 - 007654,
This document contains confidential and sensitive intormation regarding our strategy For hinng a
consultant: confidential and sensitive parsonal information about the congultant; and the
contidential, sensitive, and proprietary steps {aken to sel up our Pre-lest Modal Analysis
appreach. This infomation s similar to information contained m the document referenced in
paragraph 4F) above.

h. "FW: Consultant Agreement Forms," TBC 007708 - 607715, This
document containg confidential, sensitive, and propristary infoermation similar to the documents
referenced in paragraphs 4(f) and 4{g) above, This confidential and scositive document alsa
containg Dr. Coppoline's Social Security number. In addition, the document contains
confidential, scnsitive, and proprietary financial information about Boeing's propaosed
compensation for the consultant.

I. "FW.UAIL - PO #99250016 Renewal," TBC 007728 - 007729, This
document contains confidential and sensitive comments aboul individuals working on specific
Boeing programs, Release of this informaton would allow our competitors to target these

individuals for hire.

I "FW:ITAP," TBC 007730 - TBC 007732, This document isa
continuation of 4(1) above, and the same objections apply. In addibion, the document contains

confidential, sensitive, and proprietary information invelving the strategic direclion of
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Rocketdyne Stuctural Dynamics. Our competitors could use this information to reduce or
ehimiate any competitive advantage this stralegy would produce,

k. FW: Service Contract with Dr, Robert Coppolino,” TBC 007733 -
(7734, This docurnent contains a confidential, sensitive, and proprietary summary of our
technical appeoach to Modal Testing and post-test data analysis. Release of tlns information
would reduce our competitive advantage if riade a matter of public record snd could aid our
competitors o improving their own progesses.

5. These highly scnsitive and proprietary matenals are treated as confidentisd
information within Boeing, with distribution limited to lhose within the company with a need to
know and sometimes to the Defense Confract Audit Agency, which is hound by bath c¢ivil and
criminal ¢odes 1o protect this information from disclesure,

6. In additien to the senous inguries set forth above if this information was

released, denying in camerg treatment of this confidential, sensitive, and proprictary information
would substantially hanm Boeing in at least twe more ways in the competitive acrospace industry.
First, the Rocketdyne Propulsion and Power Dxivision of the Boeing Company is engaged in
competition with Pratt and Whitney, Aerojet General, and other rocket engine providers in the
NASA Space Launch Initiative. One or more of these companics will be selected to build the i
next gencration of reusable launch vehicle rocket cngings, Public disclosure of these materials
could provide a substantial competitive advantage for these companics 1a this procurcment. The
compeutive advantage could consist of dircetly applying Bocing's proprictary and confidential
knowledge to improve thew own abihities, or proposing to the customer that their approaches,
such as the codes they use, are supericr to Boeing's, The schedule for flight of the new launch
vehicle will ocour no earlier than 2011, and may be later.

7. Second, Boeging also competes with TRW and Lockheed Martin for
directed energy and space power contracts, and those companies would obtain a similar potential
competitive advantags if this information were made a matter of public record. TRW and
Lockhesd Martin, or any other competitor, could use Boeing's proprietary knowledge to improve

iheir own abilities or propose to the customer that their approach 1s supenor 10 Bocing's.
-4-
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[ declare under penalty of perjury of the laws of the State of Califomis that the

foregeing 15 rue and correct and that this declaration is executed this Tth day of June, 20012 at

Canopa Park, Calitornia.

Q- Wl

L John Haworth
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DECLARATION OF ROBERT UNDERWOOQD JOLINSON, JR.

I, Robert Underwood Jehnson, Jr., hereby declare and state:

1. [ am an Anterna Stress Punction Manager for The Doeing Company
{“Boeing ™) I make this declaration based on my persanal knowledge and review of documoents in
the case tile; if called as a witness, T could and would testify competently to the facts staled
harein,

2 | have previously responded to subpocnas issucd by the parties in this case.

[11 connection with this lawsyit, documenis from Boeing, a third party, have been provided to both

the Federal Trade Commission’s Complaint Counsel (“Commission™ and counsel for
Respondent MSC Corporation®s outside counsel (“Respondent’s counsel™ ynder the terms of th-:i
protective ordet entered 1n this case by the Administrative Law Judge. The documenls submitted
were matked in accordance with that Protective Order. I am mivrmed that both partics have
listed as potential exhibits to be submitted at trial on this matter list some of these documents, and
subsequently those documents would be made part of the public record of these proceedings,

3. | was asked to review certain of these documents, including the documenis
set forth with bates stamp mambers TBS 5C 006300 - 006313; TBS 8C 006314 - 06333, TBS
SC 006561 - 006378; TBS SC 006594 - 006622; TBS 8C 006623 - 006628 and TS 5C 006629,
These documents should have tn camera status and be kept confidential because public disclosuze
will likely result in a elearly defined, serious injury 1o loeing.

4, The following specific rationales apply regarding why the documents
should remain confidential:

a. TBS 8C 006300 - 006313, These documents are confidential,
sensitive and proprietary. They reveal sensitive informaiion thal exposes how Boeing (Hughes
Space and Communications at the tume) performed certatn scnsitive computer analysis, ineluding
contidential and proprietary swnmaries and surveys. These documents also contain the
confidential negotiations strategy regarding pursuing soliware upgradas.

b, TES 5C 006314 - 006333, These documents are confidential,

sensitive and proprietary. They reveal sensitive information that exposes how Boeinyg performed
-1-
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certain sepsitive computer analysis, including confidential and proprietary summarnies and
surveys. These documents also contain confidential and proposed workarounds and procecurcs 1o
perform the analysis work.

L. TBS SC 006561 - 006378, These documents are confidential.
sensitive and proprietary. They reveal sensitive information that exposes how Parametric
Technology Corporation (FTC) was planning Lo develop the necessary software to mest Boeing's
confidential tequirements. The documents sel forth a roadmap as to when the software would be
available for use,

d. TBS SC (06594 - 06622, These documents are confidential.
sensitive and proprietary. They reveal sensilive information that exposes Boeing's requirements
(o replace its then-current tool suits with one that PTC Is still in the process of developing. These
documents contain confidential, sensilive, snd proprietary information regarding an inkegrated,
end-to-end system that is responsive and facilitales a collaborative engineering environment.

E. TBS SC (06623 - 006628, These documents are confidentisi,
sensitive and proprietary. They contain confidential and proprietary informatien on the Structural
Dynamics roadmap for developing the necessary lechnology for HSC to perform its analysis
work. These documents provide a very detailed listing of Lhe confidential and proprielary
requirements and time frame necessary for Boeing to replace its Lhen-current tool suite with one
that PTC is still in the process of developing.

f. TRS SC 06629, This duocument ix confidential, sensitive and
proprietary. It containg confidential and proprietary information on Rasna, the predecessor to
Pro-Mechanica's analysis software, This document explzins the confidential and proprietary
fustification for considering this analysis tool as part of the tool suile necessary for Boeing's
business.

3. These confidential, sensitive, and proprietary documents are treated as
confidential business information by both the creators and recipienls of the material. The data i3
treated as confideniial business informatton within Boeing, with distribution limited to those
within the company with a need to know and the Defense Contract Audit Agency, which is bound

-7




by bath civil and criminal codes to protect this information fror atsclosure.  Public release of this
confidential, sensitive, and proprigtary informanon may violate Export Compliance Kegulations,

&, These documents are closely nald by Boeing and its suppliers as disclosurs

¢ can damage the competitive positions of both the suppliers in their markets and Boeing in ifs

markets. Boeing's internal and confidential strategy, proposed workarounds and procedures tor
perlottmung sensitive compulet analysis; and the confidential, sensitive, and proprietary
corynunications berwesn Boeing and PTC i3 information which Airbms, Lockheed-Martin,
Northrop-Grumman could use to Boeing’s competitive disadvantage. This information was
negotiated by Bosing with PTC in a competitive and confideatial setting. Boeing ireats this
information 4y confidential, sensitive, and proprietaty. Boeing keeps this valuable information
confidentigl and does not release it to third parties.

7. Denving in camera treatmene of this confidential, sensitive, and propristary
information could substantially hurn Boeing n at least two additional ways In the competitive
aerospace industry. First, software contractors would gain vainable competitive insight into
Boeing's strategy and requirements and use this information te their advantage. Second, release
of such confidential, sensitive, and proprictary information could provide other aerospace
companies with compeatitive insight into Boeing's strategy and requirements, which would allow
these companies to use this information to their competitive ad vantage.

g. T addition, release of information that exposes confidential and proprietary
details of how Boeing performed or performs certain sensitive computer analysis could seriously
injurc Boeing. Competitors could directly apply Boeing's proprietary and confidential knowledge
to improve their own abilities, or propose to the customer that their software and process
splutions are superior to Boging's.

1 declare under penalty of perjury of the laws of the State of California that the
foregoing is (rue and correct and that this declaration is executed this 7th day of June, 2002 at E1

Segundo, California.

/Mfmmx/:éﬂ
Sl /

Ecbert Underw ood Iéhnson Jr.
-3
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DECLARATION OF DONALD R, LADWIG

[, Donald R. Ladwig, hereby declare and siate:

1. Laman Infﬁile:;luﬂl Property Consultant for the Intellectual Property
Business unit of The Boeing Corapany (“Boeing™). Prior to November 2001 T was an
Enginger/Scientist 4 for the Alrcraft and Missiles business unit of The Bocing Company
{“Boeing™. 1 make this declaration based on my personal knowledge and review of documents in
the case file; if called as a witness, T could and would testify competently to the facis stated
hereiti.

2 1 have previously responded to subpoenas issued by the parties in this case.
In connection with this iawsait, documents from Boeing. a third party, have been provided 1o buth
the Federal Traude Commission's Complaint Counsel {“*Commiission™) and counse] for
Respondent MSC Corporation’s outside counsel {‘Respondent’s counsel” ) under the terms of the
protective order entered in this ease hy the Adminiscrative Law Judge. The documenls submilied
were marked in accordance with that Protective Order. I am informed that both parties hive
listed as potential exhibits 10 be submitted at trial on this matter list some of these documents, and
subsequently those documents would be made part of the pablic record of these proceedings.

3. [ was asked to review certain of these documents, including the documents
set forth with Bates stamp numbers as identified in Attachment 1 to this Deciaration. These
documents should have in camera status and be kept confidential becanse public disclosure will
likely result in a clearly defined, serious injury to Boeing.

4. These documents are confidential, sensitive and proprictary because they
reveal sensitive information that exposes confidential and proprictary detatis of Boeing's existing
proprictary chgineering analysis sottware and process solutions; the cost of re-engineering Boeing
software tools and processes; Boeing's approach to pricing agreement structures and negotiation
strategies with software vendors; proposals for increasing Boeing's competitive position by
implementing specific stratcgic and tactical changes; Boeing's confidential and proprietary
internal analysis of the risks and benefits of certain software; and Boeing's confidential and

proprietary internal recommendations and proposed solutions.
-1-
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5. These confidential, sensitive, and proprietary documents are treated as
confidenttal business information by both the creators and recipients of the matenal, The data is
treated as confidential business information within Bocing, with distobution limited to thoss
within the company with a need 0 know and the Defense Contract Audit Agency, which is bound
by both civil and criminal codes to protect this information from disclosure.

4. Cost savinzs and cost breakdowns, pricing agreement structures, forccasted

requirements, proposals for increasing Boeing's competitive pasition, and the terins of existing

and proposed agrecrnents are closely held by Boeing and its suppliers as disckwsure can damage
1he competitive pasitions of both the suppliers in their markels and Bocing, o ils markets. What
terms amd how much Bocing pays {or various software, the Lypes of hcenses, even the expimition
dates of some agreements, if disclosed can damage both Boeing and its suppliers in their curtent
and future competitions, both commercial and govermment. How Boelng licenses cert#in
software, the cost breakdowns, the pricing structures, proposed re-engineering costs and projected
savings, the number of zites or individual licenses acquired, the duration of thosc licenses and
products and locations where they are used is all informarion which Airbus, Lockheed-Martin,
Northrop-Grumman could use to Roeing’s competitive disadvantage.

7. The pricing intormation contained in the above-referenced pages was
negotiated by Boeing with its suppliers in a competitive and confidential setting. Boeing treats
this pricing information that was competitively negotiated with its suppliers as confidential,
sensitive, and proprictary. Boeing keeps this valoable information confidentizl and does not
release it 1o third parties.

8. Denying in camera treatment of this confidential, sensitive, and proprictary
pricing and negotiations stratepy information could substantially harm Bocing in at least two
additional ways in the competitive asrospace industry. First, software contractors would gain
valuable competitive insight info Boeing’s negatiations strategy and the negotiated prices for their
contracts. With this knowledge, such contractors could, in the future, adjust their bid to reflect a
higher bid than they otherwise would have made. For instance, suppese 4 software contractor

would normally bid a certain software upgrade at $1,000. If this contractor knew that Boeing was
_2.
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willing to pay $1,500 for that upgrade, the contractor may increase the price of that epgrade in
fulure bids.

g, Second, release of such confidential, seusitive, and proprietary pricing
intormation could provide other serospace companics with competitive insight into Boeing's
hegoliations strategy and the amount Boeing is willing 1o puy for certain items. Such insight
could provide other companies, such as Airbus, a competitive advantage. For instance, suppose
Airbus routinely pays 31,500 for a certain software upgrade or capability and discovers that
Boeing only pavs $1,000 for that item. Airbus could use this information to force the contractor
to offer this upgrade at $1,000 te Airbus. In addition, Boeing suffers a competitive disadvantage
if Airbos is able to keep such information secret but Bocing must disclose the price it paid for
certain items due to the release of these documents into the public domain.

10.  Inaddition, release of information that exposes confidential and proprietary
details of Bocing's existing proprictary engingering analysis software and process solutions could
scriously injury Bocing, Competiters conld directly apply Boeing's proprictary and contidential
knowledge to imprave their own abilities, or propoese to the customer that their software and
process solutions are superior to Boeing's.

T declare under penalty of perjury of the laws of the State of Missouri that the
foregoing is true and correct and that this declaration is executed this 7th day of June, 2002 at Su
Louis, Missouri,

oot £ Halirss

Donald R. Ladwi§’




ATTACHMENT 1

TBC 002023
TBC 0G7913, TBC 007322, TBC 007926-007931, TBC 007933, TBC 007971-007872,

TBC 005047, TBC 008049-008050, TBC 00805208053, TBC 008055, TBC 008058, TRC
(08060-008061, TBC 008063, TBC (08063, TBC 008067, TBC 008070-008072, TBC 008074,
TBC 0080%2- UUBUEE TBC 008084-008085, TBC 00R088 - ({5089, TBC 0080%0-008091, TBC
OOB39B-OO0840, TBC 008402, TBC 008405 08406, TBC 008431-008433, TRC (08438, TBC
D08#30-00G883 1, TBC 008834, TBC (09032,

TBC 009087-000001, TBC 009093, TRC 0090935, TBC 009126-009128, TBC 009130, TBC
{(X)5135-00Y138, TBC 009142, TBC 009144- (009147, TBC 004160-009163, TBC 0[19165 TBC
9169, TBC 009195- 009192, TBC 009212-009216, TBC 009219, TRC ()9221-009225, TBC
DDYZ2L7-009228, 'TRC (N}R233-009243, TBC 000246 - (NW247, TBC 009250-009251, TBC
UUQZﬁS—DDQEET, TBC ﬂﬂ9266-ﬂﬂ9269, TBC G09274-009275, TRC (09466, TBC 009468, TRC
009470 - 009476, TBC 009430-009484, TBC 009489-009490, TRC 009496-009499, TR
009504-009506, TBC 009510-009514, TBC 009519-009522, TBC 009525 — 009530, TBC
009535 009537, TBC 009545-009550, TBC 009555-009558, TBC 009560 — 009561, TBC
009564-008567, TBC 009572-009574, TBC 009576-009579, TBC 409584-009598, TRC
009601, TBC 009605-009617, TBC 009620 - 009625, TRC 009627, TBC 009629, TBC (0963 1-
(09635, TBC 009641-009646, TBC 009652, TBC 009656, TBC 009662, TBC 009665, TBC
009667-009669, TBC 009691 — 009645, TBC 069720 — 005724, TBC 009739 — 005740, 1BC
009743 .- 009744, TBC 009767 — 009771,

TBC 008096-008097, TBC 00809%, TBC 008103-008112, TBC 008114, TBC 008116, TR
008118-008119, TRC (08121-008122, TBC (08124-(08123, TBC 008127, TRC (08129-
008131, TBC (08133-008137, TBC 008141-008144, TBC 008146, TRC 003148, TBC 008152-
003153, TBC 008153, TBC (08157-008 160, TBC 008162-008164, TBC 008166 - 008167, TBC
008170, TBC 008173-008176, TRC 008178-008181, TBC ()8184-008191, TBC 005194-
(08200, TBC 008213005215, TBC 008216-008218, TBC (08222-0058224, TBC 003226-
(008228, TBC 008232-00823%, TBC 008241-008243, TEC 008245-008246, TBC 008248-
08261, TBC D08265-(08260, TBC 008269, TRC 008272, TBC 008278-008284, TBC DN8286-
GO3287. TRC D08289-008290, TBC 008292-(K18295, TBC 008298-008302, TRC (08304
005306, TBC 008308, TBC D08318, TBC 008321, TBC 008323-008326, TRBC 008330, THC
{08332, TBC 008333-008335, TBC 008360-008361, TBC 008363008367, TBC 008369, TBC
(008372-008374, TBC 008377-008382, TBC D08386-008395, TRC (08839-008842, TBC
008844-0088406, TBC 008848, TBC 008852-008853, TBC ({(8862-008863, TBC DOER65-
Q08E78, TBC D08880-008882, TBC 008498-008501, TBC 008426, TBC 008429, TBC 008441,
TBC 038447, TBC 008459, TBC ()8461
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Benjamin S. Sharp
PERKINS COIE

607 14" Sireet, N.W.
Washington, 13.C. 20005
Telephone: {202) 628-6600
Facsimile: (202)434-1650

Mark W. Reardon (IL State Bar No. (06274437)
THE BOEING COMEPBANY

100 N, Riverside Flaza, M/C 5003-1001
Chicago, [L 60606-1396

Telephone:  (312) 3442812

Facsimiie: {(312) 53442828

Attorneys for Third Party
THE BOEING COMPANY

UNITED STATES OF AMERICA,
FEDERAL TRADE COMMISSION

Nocket No. 9299
In the Matter of
Declaration of Philip W. Neweli in Support of
Boeing’s Motion for In Camera Treatment of
certain of Boeing’s Confidential, Froprietary
Information

- MISC Software Corporation, Administrative Judge:

Hon. D. Michael Chappell

A corperation
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DECLARATION OF PHILIP W. NEWELL

I, Philip W. NEWELL, hereby declare and state:

I. [ am a Fiscal Analyst in the Information Systems division ol The Bocing
Company (“Roeing™). I make this declaration based on my personal knowledge and review of’
documnents in Lhe case Ble; il called as o witness, [ could and would testily competently o the
facts stated herein.

2. [ have previously responded 10 subpoenas issued by the parties in Lhis case.
[nn connection with this lawsuil, documents tom Boeing, a third party, have been provided o both
the Iederal Trade Commission’s Complaint Counsel (“Commission™) and counsel for
Respondent MSC Corporation's outside counsel (“Respondent’s counsel™) under the terms of Lhe
protective order entered in thiz casc by the Administrative Law Judge. The documents submitted
were marked in accordance with that Protective Order. T am mformed that both parties have
ltsted certain documents as potential exhibits to be submitted at trial on this matter and
subsequently thosa dacuments would be made part of the public record of these proceedings.

3. T was asked to review certain of these documents, including TBC 004353
Major Application Software Management email, TBC 004355 Major Application Softwarc
Management document, TRC (KM3 57 Sofrware Mixes & Pricing Denvations, THC 004380
Software Summary email, TBC 004381 Handwritten takle, TBC 004382-3 linterprise Software
Management, TBC 0043584-6 Sclected Non-Standard Sottware Forccast, TBC 004453
Rasna/Mechanica Strategy, 004455-004470 and 004483-004498 Corporate Purchase Agreement
MDC 4013M - Rasna, and TBC G04471-004482 Rasna Site License. These docurnents should
have in camera status and be kept confidential because public disclosure will likely result tn a
clearly defined, serious mjury to Boeing.

4, Al of these documents contain both Boeing and other third party
proptietary pricing and contract terms that are treated as confidential business information by
both the creators and recipients of the material. The data 13 treated as conhidential business
miormation within Boging, with distribution himited to those willon the company with a ticed o

know. Much of the material is marked as “Boeing Limited” a designation etnploved by Boaing to
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alert its personnel that the data cannot be shared with others, Proprietary Information received
from suppliers and potential suppliers likewise 15 distributed on a need 1o know basis internally so
as to protect that duta from improper use by competitors, Bath forccasted requirements and the
terms of existing agreements arc closely held by Boeing and its suppliers as disclosure can
damage the competitive positions of both the suppliers in their markests and Boeing in its markets.
What terms and how much Boeing pays for various software, the types of licenses, even the
expiration dates of some agreements, if disclosed can damage both Boeing and its suppliers in
therr current and future compcetitions, bath commercial and govornment. How Boeiag licenses
certain software, the numbcer of sites or individual Heenses acquired, the duration of those licenses
and products and locations where they are used is all information which Airbus, Lockheed-
Martin, Northrop-Grumman could use to Doeing's competitive disadvantage.

5. The pricing information contained in the above-referenced pages was
negotiated by Boeing with its suppliers in a competitive and confidential setting. Boeing treats
this pricing information that was competitively negotiated with its suppliers as confidential,
sensitive, and proprictary. Boeing keeps this valuabie information confidential and does not
release it to third parties.

6. Denying in camera treatment of this confidemtial, sensitive, and proprietary
pricing information could substantially harm Boeing in at least two ways in the competitive
acrospace industry. First, contractors such as MSC, would gain valuabie competitive insight mnto
Boeing's negotiations strategy and the negotiated prices for each line item of the contracts. With
this knowledge, such contractors could, in the tuture, adjust thenr bid to reflect a higher bid than
they otherwise would have made. For instance, suppose MSC would nurmally bid a cerlain
sellware upgrade ai $1,000. 1T MSC kpew that Boeing was willing to pay $1,500 for that part,
MSC may ingrease the price of that part in future bids.

7. Second, release of such confidential, sensitive, and proprietary pricing
information could provide other uerospace companies with competitive insight into Boging's
negotiations strategy and the amount Boeing is willing to pay for certain items. Such insight

could provide ether companies, such as Airbus, a competitive advantsge. For instance, suppose

I -2-
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Airbus routinely pays $1,500 for a certain sofiware upgrade or capability and discovers that
Boeing only pays $1,000 for that jtern.  Airbus could use this information te force the contracror
10 offer this item at $1,000 to Airbus. In addition, Boeing suffers a competirive disadvantage if
Airbus is abie to keep such informalion secret but Bosing must disclose the price it paid for
certain items due to the unscaling ol these documents.

I declare under penalty of perjury of the laws of the Stace of Missouri that the

foregoing is true and correct and that this declaration is executed this 7th day of June, 2002 at St.

Louis, Missouri.

7 Philip W. Newell
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Benjamin 5. Sharp
PERKINS COIE

607 12™ Strest, N.W.
Washington, [2.CC. 20003
Telephone: (2021) 628-6600
Facsimile: {202)434-1690

Mark W. Reardon (IL State Bar No. 06274437)
THE BOEING COMPANY

F0G0 N, Riverside Plaza, M/C 5003-1001
Chicago, IL 60606-1596

Telephone:  (5312) 3442812

Facsimile: (312) 5442828

Anoimevs for Third Party
THE BOEING COMPANY

LINITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

Docket No. 9299
In the Matter of
Declaration of Steve B, Pickard in Support of
Boeing’s Motion for In Camera Treatment of
cerlain of Boeing®s Confidential, Proprietary
Information

MSC Software Corporation, Administralive Judge:
Hon. . Michael Chappeil

A corporation
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DECLARATTION OF STEVE B. PICKARD

I, Steve B. Pickard, hereby declare and state:

1. I am an enginesr in the Human Space Flight and Exploration organization

of The Boeing Company (“Boeing™). I make this declaration based on my personal knowledge

and review of documents in the case fite; if called a5 & witness, I conld and would testify
competent]y to the facts stated herein,

2. I have previously responded to subpoenas issued by the parties in 1his case.
In connection with this lawsuit, documents from Boeing, a third party, have been provided to both
the Federal Trade Commission's Complaint Counsel (“Cornmission™) and counsel for
Respondent MSC Corporation’s outside counsel (“Respondent’s counsel™) under the terms of the
protective order entered in this case by the Administrative Law Judge. The documents submitted
were marked in accordance with {hat Pretective Order. I am informed that both parties have
listed as potential exhibits to be submitted at rial on this matter list some of these documents, and
subsequently those documents would be made part of the public record of thess procesdings.

3. I was asked to review certain of these documents, including TBC 008464-5
MSC Transition Budget. These two pages contain Boeing rates and labor estimates that are
treated as confidential business mformation by both the creators and recipients of the material.
These documents should have in camera status and be kept confidential because public disclosure
will likzly result in a clearly defined, serious injury to Boeing. The data is rsated as confidential
business information within Boeing, with distribution limited to those within the company with a
need to know and the Defense Contract Audit Agency, which is bound by both civil and criminal
codes to protect this information from disclosure,

4, Denying in camera treatment of this confidential, sensitive, and proprietary
labor rate and estimating information would substantiaily harm Boeing in at least iwo ways in the
competitive aerospace indusiry. First, contractors such as MSC, would gain valuable competilive
insight inta Boeing's estimating for transitions of software and the labor rates of those who would
perform those transitions. With this knowledge, such contractors could, in the future, adjust their

bid to cause higher transition costs, in effect assuring themsalves of sole source follow-on
-1-
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confracts. For instance, suppose MSC would normally bid a certain software upgrade at 51,000.

If MSC knew that Boeing's estimated ¢ost to transiticn the software was $1,500 for that

transition, MSC may increase the price of that software in future bids.

5.

Second, release of such confidential, sensitive, and proprietary pricing

information could provide other acrospace companies with coimnpetitive insight into Boeing's

labor rates and methodologies and the amount of Boeing's labor costs for similar works, Such

insight could provide other companies, such as Airbus or Lockheed-Martin, a competitive

advantage. For instance, suppose Airbus routinely pays $150 per hour for certain software

engineering labor and discovers that Docing's labor cost is §103 for that work, Airbus could use

this information to explore ways to reduce its costs for similar work, when it may have thought it

was competitive prior to disclosure. In addition, Boeing suffers a competitive disadvantage if

Adrbus is able to keep such information secret but Boeing must disclose the cost it paid for certain

work dus to the unsealing of these documents.
I declare under penalty of perjury of the laws of the State of Alabama that the

foregoing is true and corract and that this declaration is executed this 14th day of June, 2002 at

Houston, Texas.

N B0

Steven B. Pickard




AFFIDAVIT

STATE OF TEXAS
COUNTY OF HARRIS

Before me, the undersigned authority, a Notary Public, in and for said County and State,
personally appeared Steve B. Pickard, who being by me duly swomm and who
acknowledged hefore me on this day that he has read the {oregoing declaration (Docket
No. 9299 In The Matter MSC Software Corporation) and states the statements made
therein are true and correct to the best of his knowledge,

Given under my hand and seal on this 14% day of June, 2002.
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DECLARATION OF EDWARD S. SPIEGEL

{, Edward 5. Spiegel, hereby declare and state:

I. [ am a System Design and Analysis Director for The Boeing Company
{“Boeing™). Tmake this declaration based on iy personal knowledge and review of documents in
the case file; if called as a witness, | conld and would testify competentfy to the facts stated
hersin.

2. I have previously responded to subpoenas issued by the parties in this case.
In connection with this lawsuit, documents from Boeing, a third party, have bean provided to hoth
the Federal Trade Commission’s Complaint Counsel (“Commission™) and counsel for
Eespondent MSC Corporation’s outside counsel (“Respondent’s counsel”™) under the terms of the
protective order entered in this case by the Administrative Law Judge. The documents submitted
were marked in accordance with that Protective Order. [ am informed that both parties have
listed as potential exhibits to be submitted at trial on this matter list some of these documents, and
subsequently those documents would be made part of the public record of these proceedings.

kD I was askad to review certain of thesc documcents, including a hand written
note indicating cost by year and number of seals, TBS SC 006851 ; internal email from Barbara
Innes indicating cost by vear, 1'BS $C 006832; MSC License Agreement with cost breakdown,
TBS SC 006853-00685%; intcenal email from Barbara Innes indicating cost breakdown, TBS SC
006859 - 006860; MSC letter indicating cost breakdown, TBS 5C 006861 - 006862; hand written
notes From myself indicating cost breakdown, T'BS SC 006863 - 006864; Hughes letter indicating
cost breakdown, TBS SC 006865 - 006866; and MSC lefter indicating cost breakdown, TBS SC
06867 - 006868, These documents should have in camera status and be kept confidential
hecause public disclosure will likely result in a clearly defined, serious 1njury o Boeing,

4, These confidential, sensitive, and proprietary documents are treated as
confidential business infoimation by bath the creators and recipients of the matenial. The data i3

treated as condfidential business information within Boeing, with distribution lunited to those
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within the company with a need to know and the Defense Contract Audit Agency, which is hound
by both civii and criminal codes to protect this information from disclosure.

5. Cost breakdowns, forecasted requirements, and the terms of existing and
proposed agreements are closely held by Boeing and its suppliets as disclosure can damage the
competitive positions of both the suppliers in their markets and Boeing in its markets. What
terms and how much Boeing pays for various software, the types of licenses, even the expiration
dates of some agreements, if disclosed can damage both Boeing and its suppliers in their current
and fiture competitions, both commercial and government. How Boeing licenses certain
software, the cost breakdowns, the aumber of sites or individual licenses acquired, the duration of
those licenses and products and locations where they are used is zll information which Airbus,
Lockheed-Mariin, Northrop-Grumman could use to Boeing's competitive disadvantage.

6. The pricing information contained in the above-referenced pages was
negotiated by Boeing with its suppliers in & competitive and confidential setting, Boeing reats
this pricing information that was competitively negotiated with its suppliers as confidential,
sensitive, and proprietary. Boeing keeps this valuable information confidential and does not
release it to third parties.

7. Denying in comnerd treatment of this confidential, sensttive, and proprietary
pricing information could substantially harm Boeing in at least two ways in the competitive
aerospace industry. First, software contractors would gain valuable competitive insight into
Boeing™s negotiations strategy and the negotiated prices for each hine item of the contracts. With
this knowledge, such contractors could, in the fitture, adjust their bid to reflect a higher bid than
they otherwise would have made. For instance, suppose a software contractor would normaliy
bid a certain software upgrade at $1,000. If this contractor knew that Boeing was willing to pay
51,500 for that upgrade, the contractor may increase the price of that upgrade in future bids.

8 Second, release of such confidential, sensitive, and propnetary pricing
information could previde other aerospace companies with competitive insight into Boeing’s
negotiations strategy and the amount Boeing is willing to pay for certain items. Such insight

could provide other companies, such as Airbus, a competitive advantage. For instance, suppose
S
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Airbus rowtincly pays $1,500 for a certain software upgrade or capability and discovers that
Bacing only pays 31,000 for that ifcm, Airbus ¢ould usc this information to force the contractor
to offer this nupgrade at $1,000 to Airbus. [n addition, Boeing suffers a competitive disadvantage
if ﬁirbus 13 able to keep such information secrct but Boeing must disclose the price it paid for
certain items due to the release of these documents into the public domain.

1 declarc under penalty of perjury of the laws of the State of Califoraia that the
forcgoing is truc and correct and that this declaration is executed this 7th day of Juac, 2002 at El
Scgundo, California.




