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IN THE MATTER OF

MSCSOFTWARE CORPORATION, Docket No. 9299

a corporation
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ANSYS, INCS RESPONSE TO MSC'S EMERGENCY MOTION TO REMEDY
JIM CASHMAN'S REFUSAL TO APPEAR FOR [1IS DEPOSITION

The only emergency aspect of MS3C’s motion is MSC's apparently emergency

need lo attempl to pre-argoe ihe ments of its case before this tribenal.

As a \hreshold matter, the bulk of MSC’s motion 18 a collection of spin-doctoring,
name calling, feigned mdignation and fanciful allegations of some kind of a conspiratory
“Partnershup™ between ANSYS and Complaint C'ounsel, manafictured cunt of blatant
mischaraclerizalions of documents and deposition testimony, all of which Las no conccivable
relevance 1o the 1ssue at hand: whether this Monday, June 10 was an appropriate date on which
to take Mr. (Cashman’s deposition in light of Mr. C'ashman’s need to participate in crafting an
offer ta MSC (which MSC itselt requesied on Friday, June 7 that ANSYS defiver to MSC on
Monday, June 11} in an effort to settle this litiganon, While M3(’s tactics are not at all
surprising in light of M5C’s counsel’s conduct at the depositions themselves,! ANSYS does nat

see the noed to dipnify these statemeonts with a response, except to the limiled extenl necessary o

1 A fair reading of the entite depesition transeripts reveals MSCTs counsed s repeated atermpts to distort
duiuments and to force words into the mouths of thitd pany witnesses m an sifor to obrain precisely the type of
o el sownd by les fiad it ciles io D medion. MSC s need o rely o these lactics speaks yvolumes about the
merits of ils delfenses,



sct the record siraight as 1t pertains to fhe only issue at hand: 1hc appropriate date for Mo

Cashman’s deposition.

The reality of the situation is as follows: Mr. Cashman is ANSY'S's President and
Chief Executive Officer. He has no special knowledge of facls relevant to this case and he is not
on the FTC’s witness list. Unnecessary deposifions of Chief Exccutive Officers are unfortunately
uscd frequently by overly aggressive counsel as a means to harass those whom they perceive are
opposing them in hbgation. ANSYS employees with first hand on knowledge of fact relevant to
MSC’s delenses (such as they are) have already been deposed. Additionally, ANSYS has
produced in cxcess of 16,6(H) pages of documents in response the MSC’s decurment subpoena.

As such, ANSYS can hardy be accused of refusing to cooperate with discovery.

On the other hand, ANSYS has been mmvolved in ongoing negotiations betwecn
M5C, Complaint Counsel and ANSYS and SAS (ANSYS's business partner) in an effort to
reach mutnaliy acceptable terms and conditions wnder which ANSYS would acquire the assets
that Complaint Counsel secks to have divested. Obviously, as ANSYS s President and CEO,
Mr. Cashman’s mvolvement in those negotiations, including his participation in crafting and
evaluating offers, is critical. [n conncction with those negotiations, MSC has already recosmizod
that Mr. Cashman cannot simultancously participate in settlement negotiations and give
deposition testimony. Unfortunatcly, MSC 1s represented in those negotiations by dil{erent
management personnel and different ouiside counsel than are conducting this litigation. As
outlined below, MSC’s currcnt motion appears to be the result of a lack of coordination among

thosc teams.

ANSYS and MSC mitally met on May 23 to discuss a possihle settlement. Tn
conncclion with these discussions, MSC agreed to postpone Mr. Cashman’s deposition, then
schedulud for May 23, to June 10 in order to pormil the parties to explore the tenns ol a polential
settiement fransaction. ANSYS then urged a furiher meeting on June 6 or 7. MSC respondud

that it was only available on June 7. ANSYS informed MSC that because negotiations were



taking place on the ove ol Mr. Cashman’s doposition, thal 1t may bocome nocessary to discuss
postponement of Mr. Cashiman’s depositions so thal he could participate in negoliations. MSC

clearly understood Lhe situaiion.

On June 7, MSC and ANSYS mel independently wath Complaint Counsel because
MBSC refused to meet joinily with Complaint Counsel and ANSYS.® As aresult of these
meetngs, MSC’s nogohaling tearn requesicd that ANSYS submil an offer on Monday, June 10
MSC msisted that time was of the cssence, Om the affemoon of Jone 7, ANSYS belhieved it had
obtaincd from MSC a clear indication of the relative priontics between procecding expediticusly
with the scttlemont negotiations, as the negotiating team reguested, and procecding with the
deposition, as MSC’s litigation counscl ingisted. ANSYS could only presume that MSC was

acting genuingly and in good faith in requesting a settlement offcr on Monday, June 10

Based on M5C"s request that it receive an offer from ANSY'S on Monday, Junc
1{} and the negotiating feums’ mutnal recognition that time was of the essence, counsel for
ANSYS adwvised MS(’s representatives that Mr. Cashman could not simultancously give
deposition testimony and participate in crafting an offer. MSC’s representatives expressed
understanding of why Mr. Cashiman’s deposition should not ge ferward on Monday, but stated
that the lacked authority to agree to a postponement, MSC's representatives, however, stated
their understanding that Mr. Perna and Mr. Cashman were expected to discuss the subject
personally by telephone later that day, and they further agreed to seek authorization to postponc

Mr. Cashman’s deposition.

When ANSYS had not hoeard back by latc Friday aftornoon, ANSYS’s counscl,
Thomas Donovan, called MSC’s counsel, Colm Kass. Mt. Donovan cxplamed the above-

described silualion lo Mr. Kass and offered to make Mr. Cashman available for deposition on

: MEC s allegations of a comspiratory “Partnership™ between ANSYS and Complaing eouneel are even more

bixarre in light of MSC"s refiusal to participate in joint discyrmion to shich it was invited. Obwicusly, 85 a party to
1he litigation, Complaint Covmsl’s input into the rerms of any transaction in potential seftlement of the case against
MSC 15 critical.



June 21, should negotiations prove unsuceessful. Mr. Kass did not even suggest any prejudice
from such a delay. Mr. Kass returned Mr, Donovan’s call later I'nday afternoon (approximately
4:00 PM) and stated that he could not agree to a postponement, not because of prejudice but
becanse he was unable to obtain aytherization from MSC management. Furihcr discussions with
the negotiating team revealed that only Irank Perna, MSC’s CEQ, could wrake such a decision,
angd apparently, Mr. Pema was unavailable doe to his flight schedule. At the same time ANSYS
leamed that Mr. Pema’s scheduling problems had forced a cancellation of his conference with
Mr. Cashman, which Mr. Pema had solicited for Frday aflernoon and which MSC’s negotiating
team had suggested would provide a final forum for soriing oul MSC’s prionties. With only
minutes ramainitg m the last business day belore Mr. Cashiman’s deposition, Mr. Donovan was
faced with the choice of making Mr. Cashronan available for his deposition or making him
avaiiabie to craft an offer to MSC. Beocause M. Dionovan understood: {1) that BSC wanted an
ofter on Monday and (2) that the only rcason “ollicial” authorization for a postponament had not
bheen obtained was because Mr. Perna counld not be reached, My, Donovat made the then
uncontrovergial decision to reschedule the deposition for Junc 21, Accordingly, MSC™s

machinations about prejudice and bad faith arc eniircly hollow,
Finally, a lew comments about the rcliel that MSC seeks are appropriate.

First, Me. Cashman has pre-existing business commitments with ANSYS

customacrs oi June 14 and he cammot be asvailable that day.

Second, thers 15 no legitimate reason to force Mr. Cashman to endure two days of
deposibion lestimony, much less that he be forced to endore the second day on a Saturday. As
stated above, Mr. Cashman has no special knowledge of facts relevant to this case. The seven
hour lumitation: provided for in lederal Ewic of Civil Procedure 30(d}2) is an catirely appropriate
guide in this case, particularly where it is widcly understood thal depositions ol high level
corporifc execntrves with Hille hands on involvement in relevant circumstances are 4 common

harassment Ltic.



Third, MSC’s request that Mr. Cashman he ordered to answer questions regarding
ANSYS's negotiating stratcgy with respect 1o the potential purchase of the UAIL and CSAR asseis
is illogical and unfenable. Indced, MSC has already conceded this point by agreed to treat
discovery into this area as outsidc its subpoenz to ANSYS.* MSC’s about face now can only be
viewed as a further harassment tactic. I the negotiations botween AMSYS and MSC arc to have
any chance of success (now or in the futre following a trial), MSC obvions!y cannot be
permilled io use questioning under cath to inquirte into ANSYS’s ncgotialing sirategy.
Allernatively, if MSC’s pursuit of negotiations with ANSYS is simply a delay tactic {or is
otherwise not in good faith), MSC should simply say that it has no intercet in such negotiations.
Howcever, simullaneously pursuing negotiations and discovery into ANSYS’s negotiating strategy

15 indelensibie.

For all ol the loregoing reasons, ANSYS respectfully that MSC’s Emergency

Motion to Remedy Jim Cashroan®s Refusal to Appear for his Deposition be denied.

’ See Exhibit A, aftached hereto. Netably, MSC has not served 2 supplemental subpocna directed at this
information.




Dated: June f| , 2002

Respectfully subnmiiicd,
KIRKEPATRICK & LOCKHART LLP
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Thomas A Donovan, Pa. 1.0, No. 20314
Joscph C. Safar, Pa. LD. No. 78205

Tenry W, Oliver Building
535 Smithfield Street
Pittsburgh, PA 15222
Telephone: (412) 355-6300
Facsimiie: (412) 355-6501

Counsel for ANSYS, Inc.
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V1A FACSIMILE

Zolin R. Kass, Esquire

Kirkland & Elfis

f55 Fifteenth Strest, N.W. Sulte 1200
Washington, DC 20005

RE: In Re: MSC.Soflware Corporation -
FTC Docket No. 92099 {"Case Na. 92997}

Dear Calin:

Thig lefter cenfims our conversation yesterday afternoan during which we
agreed o treat as not respensive fo M3C's subpoena dated February 21, 2002 documents that
would reveal ANSYS' negotlating strategy with MSC regarding the passible purchase of the UAJ
end C3AR assets from M2C, We understand that MSC reservas its rights to request such
documents through a supplemental subpoena and that ANSYS reserves its rights o move to
quash or limit sych a subpoena andfor object to the production of such documents under
applicable FTC Rules of Practice,

Please advise us if any of the gbove is inconsistert with aur conversatian.

Sjw
Al D

Thaomas A, Donavan |
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IINITED STATES OfFF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

)
IN THE MATTER OF }
)
MSECSOFTWARE CORPORATION, ) Docket No. 9209
)
a corpotdiion ]
)
)
ORDER

ANDNOW, this _ dayof _. 2002, upon consideration of

ANSYS, INC.’S RESPONSE TO MSC*S EMERGENCY MOTION TO REMEDY JiM
CASHMAN'S REFUSAL TO APPEAR FOR HIS DEPOSITION it is hercby ORDERED

thai sad molen 15 DENTED.

~ " D.Michasl Chappell
Admimstraive Law Judge



CERTIFICATE OF SERVICE AND ELECTRONIC FILING

The undersigned cerlifies that a true and cooect copy of the Toregoing ANSYS,
INC.'S RESPONSE TO MSC’S EMERGENCY MOTION TO REMEDY JIM
t
CASHMAN’S REFUSAL TO APPEAR FOR LS DEPOSITTON was served this UT_ day of

June, 2002, upon the following persons by hand:

‘The Honorable D. Michael Chappell Karen Mills, Esquire
Administrative aw Indge Federal Trade Commisston
Federal Trade Commission 601 Pennsylvamia Avenme, NUW.
401 Pepnsylvama Avenue, N.W. Washingion, DC 20580

Washington, C 20380

Richard B. Dagen, Assistant Direclor P. Abbot McCartney

TFederal Trade Commission Burean of Competition

601 Pennsylvania Avenue, N.W, Federal Trade Comurussion
Washington, DC 20380 601 Pennsylvania Avenue, N.W.

Washington, DL 20580

and by Facsimile and Hirst CClass Mail npon:

Tefft W, Smith, Tisq.
Kirkland & Ellis

655 15™ Strect, NW
Washangten, 1200 20005
(202) B75-5000 {telephone)
{(202) 879-5200 {facsimile)

and that atrue and correct electronic copy of the same, minus exhibits, was transmitted to the

Secretary of the Commission.




