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‘MSC’s EMERGENCY MOTION TO REMEDY
JIN CASHMAN’S REFUSAL TO APPEAR FOR HIS DEFOSITION

In blatant disrosard of the nules of the Federal Trade Commission and with extreme

disrespect for the powers of this Court, James Cashman, the president and CEO of ANSYS, refused

to appear today for his deposition!

Cashman offered no legal justification for failing to appear. He did noi file a Molion
to Quash, And he did not object. His excuse, after agreeing to make himself available today, was
no excnse He simply said he wanted to delay the deposition while he considers whether to setile the
case or let

InMSC’s vicw, the Court should be outraged. MSC certainlyis. Andthebackground
facts only raise its e further. Accordingly, this Court should order Mr. Cashman to appear for his

deposition and provide such finther relief as cutlined below,

! Mr, Cashman stated that he would make himself available for & deposition on June 21*. But this
is too late. MSC’s trial pre-trial preparation activities will be severely prejudiced. Meorcover, that
would permit br. Cashman to avoid having his deposition takenuntil after Mr. Schaeffer’s deposition
is taken. Significantly, counsel for ANSYS and SAS have been in close communication.



L WITH COMPLAINT COUNSEL’s COMPLICITY, ANSYS HAN OBSTRUCTED
MSC’S EFFORTS TO OBRTAIN RELEVANT INFORMATION.

Despite Complaint Counsel’s protestation that ANSYS
is a “neutral” third party, Complaint Counsel has been working behind the scencs with this

“partnership” to frame MSC.

This partnership, with Complaint Counscl’s complicily, has becn causing serious injury

in the market. Indeed, it is already having an impact on customers” and competitors” market place

conduct.

* Complaint Counsel’s duplicity in this “partnership” is evidenced by its interference with MSC’s
efforts to reach 3 deal with SAS, while — unbeknownst to MSC — both ANSYS and Complaint
Counsel were working behind the scenes to inflict more damage on MSC. See September 21, 2001
Leitertofrom T, Smith to Joseph Simons (“Staff’ s outrageous conduct has exceeded all professional
limits and its active interference with divestiture negotiations -- without either warning or consulting
MSC -- demonstraies compellingly the absence of staff's good faith. [Ojn Monday, September 17,
2001 no fewer than five members of the Commission staff .. directly contacted SAS ..., inquired into
the details of Schaeffer’s negotiations with MSC’s broker und suggested to Schaeffer which assets
Schaeffer should seek o acquire from MSC ... [Such] interference .. necessarily impeded progress
towards a ... remedy,” which, of course would be the Commission’s, not Complaint Cotinset’s,

prerogative 1o accept or reject) (attached as Exhihit 4);



ANSYS’s heart is no purer. It too has coordinated with the FTC, sending draft
proposals to Complaint Counscl without M3C’s knowledge in order to extract maximutn pain ot it3

primary competitor,®

3 As ANSYS and the marketplace afready know, ihe pain inflicted on MSC from Complaint
Counsel’s witch-hunt has been monumental. Of course, it iz this marketplace pain that Complaing
Counsel and ANSYS are banking on, since they know they do not have a cuse based on hard
evidence, All they have is “Insinnation-evidence,” as typified by the “Caterpillar” anecdote that was
exposed in the February 23, 2002 pre-trial hearing.
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MNow, it is Jim Cashraan’s turn to explain the egregious conduct that kas occurred on
his watch, But he is afrard. This is not surprising, given the “root canal” that other ANSYS
employees have had to go through.*

During the first ANSYS deposition, ©Mr. Wheeler admitted that

Sceing how badly that deposition went for the “Complaint Counsel/ANSYS” team,

they took a different approach in subsequent depositions. Rather than directly answering the leading




fuestions (as is MSC’s right when confronting hostile witnesses), ANSYS chose to engage in long-
winded non-responsive speeches. But the evasivencss of this approach shines through.

Feor example, in the second ANSY S deposition, rather than simply admit that ANSYS
wWHnts 1o Mr. Soleck: fought ihe admission by claiming that he

didn't know he meant when he personally gave a presentation to ANSYS’s largest custemers:

In the deposition of Brian Butcher, the same peneral approach was taken
Mevertheless, competition between AWNSYS and MSC is s0 intense that not sven he could avoid

giving up the fact that

Similarly, Mr. Butcher caused devastating injury to ANSYS's “lock-in" theory, when

he admitted that



Adter Mr. Buicher inflicted thiz
damage on Complaint Counsel, ANSYS’s counsel, Mr, Donovan, ismmediafely requested 4 lunch

break. fd?

b Complaint Counsel and ANSYS’s counsel, Mr. Donovan, have alsoused a variety of other tactics
to influgnee the teshmoeny, meluding (i} engaging in nemerous off-the-record discussions with
wirnesses during breaks; (it) krtering the record with almost 809 ebjecrions in a single deposition; {jii}
making a variety of speaking objections; and {iv) imposing a ong-day, seven hour deposttion limif on
each deposition. See, e.g., Butcher Dep. a1 471:20-472. 7, Wheeler Dep. at 344:19-22 (“Q: 1id you
discuss the substance of the pending question during the break? MR DONCGVAN: | direct the
wilngss not fo answer the question.™)

Significantly, cven though Complait Counsel insisted on multi-day MSC depositions, it
supporled ils “partnet’s” application of the one-day, seven-hour deposition rule. See Wheeler Dep.
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Nor did Mr. Butcher do anything to prop up ANSYS"s credibility, admitting at one

potnt thal he found

The same approach of aveiding “ves” answers was taken at the fourth ANSYS
deposition two days later.® Not contenl with jusi evasive answers, however, Mr. Dunbar ifed to

undo some of M. Butcher’s fata! admissions.

I'or example, Complaint Counsel sought to introduce a documen that said

On cross-examination, however, Mr. Bulcher was forced 1o admil that he had no

foundation for making either statement, and that,

at 7.5-8:4. Because of Mr. Cashman’s imporiance and ANSYS’s demonstrable hostility and
evasiveness, MSC requests that i be given two days. See Fed R.Civ. P, 30{d}2} {“The court must
allow additional itme consistent with Rule 26(b)2) if needed for a fair examination of the deponent
or if the deponent or another person, or other circumstance, impedes or delays the examination,™),

* Mr. Dunbar’s apparent ability to provide direct answers changed following the funch break
Significanlly, right before the lunch break, counsel for MSC explaimed, in light of his evasive
testimony, that “if Mr. Dunbar tries to walk away from my questions . that is something that the fact
finder will ave lo consider in weighing Mr, Dunbar's credibility, and ANSYS’s willing[ness] to
cooperaie with both sides in Lhis litigation instead of the one-side favoritism we have scon [sa] far.”
E. Dunbar Dep. at [63:4-11.
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Mot contenl with having such an adnnssion on the record, Mr. Dunbar tried 1o ¢laim
that was a sistake and that

Signiltcantly, this was after Mr. Butcher unequivocally tesiified that he believed

bMr. Dunbar also tried to walk away from other documents. For example, one
document, which was prepared by a consuvitant in close consultation with Mr. Dunbar, aptly

proclaims:

Five mimates later, Mr. Dunbar realized he got caught in his own lie

when it was pointed out that the presentation actually related

il



Mr, Dunbar also tied to walk away from the documents he himself had drafted. For

cxample, one of Mr. Dunbar’s docoments reveal that

Incredibly, Mr. Dunbar tried Lo diffusce this by claiming

Most egregiously, ANSYS s counsel refused to allow Mr, Dunbar to disclose whether,
ay 1y apparent from the testrmony, he had in fact been coached on how to walk from “bad

documents:”

4 Did yor have any discussions on kow fowalk away ... from documients that
yine had written with anyone?
MR. DONOVAN:  Finstruct him not to anvwer that quesiton. "

R. Dunbar Dep. at 123:17 - 124:23 (attached as Exhibit 21}.



Signiftcantly, Mr, Donovan prevented MSC from asking multiple witnesses about
*what ANSYS wants to obtain as a result of this litigation.” R. Dunbar Dep. at 16:25- 179, Mr,
Donovan's instructions not to answer were nol based on any privilege, just his desire to prevent this
Court from considering ANSYS’s * bargaining strategy,” since those would obviously, and
cmbarrassingly, impinge ANSYS's reputation and cast doubt on the self-zerving testimony of its

employees. Jd.

M. CASHMAN's FELEVENTH IIOUR REFUSAL TO SHOW-UP FOR HIS
DEPOSITION IS IMPROPER.

Now, it is Mr. Cashman’s turn te face the music.  And as explained to Messrs.
Donovan and Dunbar during the Dunbar deposition, he really has only two choices: (i) he can either
provide truthful, complete and accurate testimony, or (i) he canbe evasive, Hither way, #t's a no win
sitvation for the Complaint Counsel/SAS/Lockheed/ANSYS “partnership.” 1 the lestimony 1s
truthfill, then the partnerships’ case will be torn to shreds. Il he testifies evasively, then it will be

further evidence of {he partnership’s an-going charade.

Bather than be put in this awkward Cateh-22, Mr. Cashman unilaterally decided not
ke show up for his deposition.™ But Mr, Cashman cammot play the game when it suits him, and tum
around, pick up the ball and go home, when things den’t look se bright.

Unfortunately, that is exactly what he did. Al 3:30 p.m. on I'riday, June 7, ML

Donevan told MSC that Mr, Cashman would not appear for his deposition on June 107, the following

12 Mr. Cashman’s deposition was originaily noticed for ay 14, That deposition was postponed
to May 31, with Complaint Counsel’s approval so that the parties could engage in good faith
settlement negotiations, Late onMay 29% Mr Cashman requested that his deposition be postponed
" again uatil June 10%, That request was granted, Aguin, ostensibly so negotiziions could continue.,
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Monday.” MSC told Mr. Donovan that Mr. Cashman’s day of reckoning had come, and that a
subpoena required Mr. Cashman’s attendance. Mr. Donovan simply said “you know our position.”

Tellingly, by the time ANSYS reneged on its agreement io make Mr. Cashman
available, ANSYS had alrcady obtained Complaint Counsel’s approval, not just for hirm but also for
Mr, Schaeller (from SAS), to postpone the deposition. Complaing Counsel’s willingness to
accommodate the two other members of the partnership, stands m stark contrast to Complamt
Counsel’s vehement oppesition to postponing Mr. Schaeffer’s deposition al MSC’s . See Complaint
Counsel’s Non-Opposition to Harry SchaelTer’s Motionto Quash Deposition Subpoena. Ifs amazing
how Complaint Counsel’s tune changes when another member of the duplicitous partnership,

rather than MSC, asks for a postponernent!!

III. MR, CASHMAN's FAILURE TO APPEAR, IN LIGUT OF ANSYS's PRIOR
EFFORTS TO RESIST DISCOVERY, ARE DERAJLING THESE PROLCEEDINGS

AND SUBSTANTTALLY IMPAIRING MSC’s DUE FROCESS RIGHTS,
Mr. Donovan tever filed a Motion to Quash, Nor has Mr. Denovan stated any legal

ohjection as to why Mr. Cashman cannot appear. The June 10" date was set as 4 convenignue to Mr,

'3 Mr. Donovan first requested that Mr. Cashman’s deposition be postponed at approximately 2:00
p.m. on Friday, June 10", and mstructed MSC’s counsel lo got back to him within an hour with an
answer. Significantly, MSC’s met with both ANSYS and Complaint Counsel io discuss possible 2
settlement of this maiter. Trial counsel for MSC was not mvolved in those meelings. Afler the
meeting, Mr. Dongvan called Lrial counsel and requested this postpenement. MSC’s tnal counsel
promptly advised Mr. Donovan that the deposition would go forward at approsamately 3:00. At that
point, Mr. Denovan indicaied that Mr, Cashman would not attend his deposition, but when pressed
about whether he would ignore the outstanding subpoena, Mr. Donovan said he wanted to talk with
“vour colleagues” [meaning the MSC representatives at the settlement meeting] before making a
decision. At 330, Mr. Donovan stated that Mr. Cashman would nat show up for the deposition, and
sent 2 confirmatory fax at 3:57 pm. No ane from MSC agreed with Mr, Danovan or Mr, Cashman
that the deposition would be posiponed. Indeed, as explained, MSC expressly refused to agree to,
and did not consent to, ANSYS's uniluleral posiponentent of the depesition. See Junc 7, 2002, 3:57
p Letter From I Donovan to C. Kass. {attached az Exhibit 22).
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Cashman and at Mr, Cashman’s request. His refusal 1o appear now is not only unjustified, it is
prejudicial to MSC. M

ANSYS s refusal to play according to the rules jeopardizes MSC’s due process rights,
Discovery Is now ostensibly closed, and MSC must prepare its final exhibit list {due on Wednesday}
and its pre-trial brief and proposed fiadings of fact {due on June 17"). Deposition designations,
counter-designations, objections ta Camplaint Counsel’s exhibits and designations all have looning
deadlimes. The fact s, MSC was given only one month after the official close of discovery to engape
in pre-trial preparation.

It is bad enough that Compiaint Counsel has insisted on an ynconstitutional rush to
judement. Fitzgerald v Penthouse Intern., Lid | TT6 F 2d 1236, 1238 n. 13 {#h Cir. 1985) (“our
system of justice™ requires that “the district court ... avoid creating an appearance of unfairness
thraugh an unnceessary rush to judgment.™); FLocal 174, Tetern, Uion, United dufo., Aerospace aind
Agr. finplament Workers of America, (AW v N LR 8. 645F 24 1151, 1153 (D.C.Cir. 1981)
{(noting that a “rush to judgment ... diminishes respect for the Board,” and can be “at odds with
traditions of due process and orderly administrative procedure.”™).

Dut now its duplicitous “partners” — SAS two woeeks ago, ANSYS this week — arc
further derailing any semblance el justice. F¥{'v. Lrustthal, 607 F.2d 488, 430-51 (D.C. Cir, 1979)
(“if anything, the right ol nonparties 1o derail the entire adrministrative proceeding in the context of

a petition for subpoena enforcement is even Iexy than that of a party.™)

* Significantly, FTC Rules required that Mr. Caslunan file 2 Motion to Quash in erder to preserve
any objection to the subpoena. 16 CER. § 3.34{c). His failure to file 2 mation to quash the
subpogna or seek a Protective Order warves any argument that he may offer for failing to comply.
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The prejudice becomes more clear when put in contestt of ANSY$’s other efforts to
peevent MSC from obtaining relevant evidence. Since the beginning of the litigation, ANSYS has
resisted discovery. Perhaps with a guilty conscience, ANSYS initially refused to comply with the
subpuena’s due date and obtaimed an automatic extension by filing 2 Motion to Quash.”

Next, ANSYS sought to limit its compltance with the subpoena, based primarily on
its assertion of relevance. Allhough when facing this Court, ANSYS reluctantly admirted that it
competed for new customers, it claimed that such informalion was “tea voluminous” te turn over,
ANSYS also resisted providing evidence, relying on a litigation-concocted market definition,

designed solely to conceal evidence of substantial compelition

While this Court rejected ANSYS s ellort to hide behind
such narrow, legalistic market definitions, ' this Courl did not enforce the subpeena, nor did it rule

on ANSYS"s motion to quash.  See March 15, 2002, Letter from €, Kass to Vieteria Arthaud.

{attuched as Exhibit 23),

Thus, MSC was forced to satisfy itself with substantially limited discovery rom
ANSYS. Most sipnificantly, ANSYS refused to provide documenrs relating to its negotiations to
purchase the UAT or CSA codes. ANSYS did not rely on any claim of privilege. Not could it. Tn

mid-December, ANSYS sought to shield those setilemeat discussions from the Court as privileged

13 Notably, itz motion for an extension of time was basically rejected, and granted only in so far as
the date for compliance had already passed, See January 14, 2002 Order on ANSYS's Motion Ter

Extension of Thne.

15

1 See 2/25/02 He'g Tr. at 35:17-20 (“I can tell you that the relevant market is broader than you're
claiming...”} (attached as Exhibit 24),
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or inadmigsible under Federal Rule of Evidence 408, This was an attempt that MSC rejected outright,
noting that there was no legal basis for concealing such information. (Indeed, Federal Rule of
Evidence 408, is an evidence rule and does ool establish privileges, Nor does 11 bar the introduction

“evidence ... offered for another purpese, such as proving bhaz or prgjudice of a witness.,.” Fed R,

E+id. 408

Mareover, despite the fact that this evidence iz clearly relevant and admissible “to
prove bias or projudice of a witness,” ANSYS improperly instrucied 118 wilnesses nol 10 answer
questions relating to its efforts to abtain a bounty from this fitigation.”® Thus, preventing MSC from

abtaining either documents or testimony on this cleariy relevant issue,

MNow, ANSY S secks to go a step further and delay — if not ultimately prevent — MSC
from obtaining and making use of r. Cashman’s deposition testimony. But thisis not supposed 1o
be guernlla warfare, ANSYS cannct attack from behind (by coordinating with the FTC and SAS)

and refuse to fight face-to-face when called upon to do so.

The prejudice to MSC from this

member refusing to subject himself to fimely cross-cxaminalion is obvious.
M, MSCISENTITLED TO A QUICK AND EFFECTIVE REMEDY
M. Denovan knew that if he watted until the afternoon of the last buiness day before

the deposition to disclose Mr. Cashman’s decision to dodae his oblinations, MSC would have no

¥ Significantly, it is ANSYS*s burden lo move for, and altain, a Protective Order ifit believes that
certain mformation should not be disclosed. See I'ed R.Civ P 3G{d} (1) (“A persen may instrucl a
deponent not to answer only when necessary ta prescrve a privilege, 1o enforce a [imitation directed
by the court, or to present a motion [for Protective Order].™). Noene of these bases were satisfied.

14



practical remedy, In essence, Mr. Donovan correctly caleulated that, by waiting to the eleventh hour
1o tell MSC that Mr. Cashman would not show up, ANSY S would be able to game the systemn amd
obtain an aulomalic extension of time. ™

ANSY§'s attempt to avaid its discovery obligations should not be allowed.  As an
inilial matter, this Court should order bir. Cashman to appear and should “certify to the Commission
arequest that court enforcement of the subpoena or order be sought.” nre futel Corp., 1998 FTC
LEXIS 153 (Nov. 30, 1998) (certifying respondent’s motion to certify request for enforcement of
subpoena duccs tecum o the Commission with a recommendation “that it seek prompt court
enforcement of the subpoena issued to™ non-party)

But this is not enough. ANSYS has completely ignored its oblization to move to
quash the subpoena, choosing instead 1o simply ignore il. This is unaccepiable and unprofessional
behavior. ANSYS simply should net be permiilted 1o railroad its primary commpelilor with Complaini
Counsel’s consent and encouragement. At same point, the conduct of Complaint Counsel and the
third-partics with whom it is coardinating becomes too egregious {oidly acecepl. We are far past that
point. ANSYS's relvsal Lo answer critical guesiions going 1o their bias, Complaint Counsel’s
interference with MSC’s efforts to dispose of this costly litigatton, and SAS’s and Lockheed’s
conduct calculated o ittfluence and take advantage of these proceedings is too much to bear.

While the “Partnership™ does not care about MSC’s due process rights, this Court

should and the Commission must. fn re Trans Upjon Corp., 123 F.T.C. 393 (Feh. 11, 1897} {“The

2 This is not the first time ANSY § has succeeded in obtaining 2 unilateral extension of ite discovery
obligations. See Third-Party ANSYS, Ine.’s Motion to Extend Time to Respond and/or Move (o
Limit or Quash Subpoena Duecs Tecum Served by MSC.Software Corporation. Ilere, however,
ANSYS has not even made a pretense of seeling permission from the court to extend its discovery

obligations.
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Commission [has a] strong interest in ensuring the integrity of its adjudicative process™). Under
FTC Rule 3.38(c}, this Court has the duly and pawer to “grant ... appropriate relief 23 may be

sufficient to compensate for withheld testimony.” 16 C.F.R. § 3.38(c). Thus, MSC requests this

Court to:

. Order Mr, Cashinan to attend @ swe-day deposifior beginning on Friday, Juns
14" and contimnng to June 15" and

* Order Mr, Cazhman to answer aff questions regarding any negotiation that
ANSYS may have had with SAS or Complaint Counsel; and

* Permit MSC to reschedule Mr. Schaeffer's deposition in order to preserve
the order of the testimony.

In addition, this Court should “certify to the Commission a requost that court enforcement of the
subpoena or order be sought” MEC also respectfully requests that sanctions be imposed, pursuant

to 16 CF R § 3 38(c} for Mr. Cashman’s failure to comply with subpoena.

Respectfllly submitted,

CoZ—
Teflt W. Smith (Bar No. 458441)
Marimichael 0. Skubel (Bar No. 294934}
Michael 8. Recker (Bar No. 447432)
Colin R, Kass (Bar No. 460630)
Bradfond E. Bicgon (Bar No, 453766)
Larissa Paule-Caires (Bar No. 467907)
RIRKLAND & ELLIS
635 15" Streer, NW., 12" Floor
Washington, DC 20005
{202) 879-5000 (Phone)

{202) 879-5200 (Facsimile)

Counsel for Respondent
Drated: June 10, 2002 MSCXoftware Corporation
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CERTIFICATE, OF SERVICE

This 1s to certify that on June 10, 2002, T caused a copy of the non-public, non-public
redacted, and public versions of MSC's Emergency Motion To Remeady Jim Cashman’s Refusal
To Appear For His Deposition to be served upon the following persons by hand delivery:

Honarable D. Michael Chappell
Administrative Law Judge

Federai Trade Corrnizsion

GO0 Pennsylvania Av Avenue, MW,
Washingion, DC 20580

Fichard B. Dagen, Esq.

Federal Trade Corumission

60! Pennsylvania Avenue, N.W.
Washington, DC 20580

P. Abbott McCartney, Hsq.
Federal Trade Conunission

a1 Pennsylvania Avenue, N W.
Washinglon, DC 20580

Karen Mills, Bsq.

Federal Trade Commission

601 Permsylvaniz Avenus, NJW.
Washington, DC 20580

and thal I cansc the non-public redacted and public versions of BMSC’s Emergency Motion To
Remedy Jim Cashman’s Refnsal To Appear For His Deposition to be served upon 1he following

porson by facsimile and overnight mail:

Thomas Donovan, Fsg.
Kilpatrick & Lockhart
lenry W. Oliver Buoilding
535 Smithfield Street
Pittsburgh, PA 15222-2312

David Scounda, Esq.
Ansys, Inc.
Southpointe

275 Technology Drive
(Canonsburg, PA 15317

w{/fp&/ Q’ , gﬁmff
el

655 15* Sircel, NW
Washingion, D.C. 20005
202) 879-5000 (1e] )

(202) 879-5200 {Fax)



EXHIBIT 1

REDACTED PURSUANT TO
PROTECTIVE ORDER



EXHIBIT 2

REDACTED PURSUANT TO
PROTECTIVE ORDER



EXHIBIT 3

REDACTED PURSUANT TO
PROTECTIVE ORDER
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KIRKLAND & ELLIS

FARTHE REHIFS JNCLUDISS FROFISSHOS AL CORPORATICNS

ESE Fiftaontn Sircel, MY
Washmglan, D0 20005

Tefty W Srmath imide:
p—— io:
To Call Winier Directly: 202 B73-5000 zuza:?;;j:ﬂﬁ
(202 BF 358212

Talfl_Smit h B Karkiand .com

September 11, 200]

Via Hand Delivery

Joseph Simons, Esqg.

Dhirector

Burcan of Competitian

Faderal Trade Commission

0] Pennsvlvama Avenue, N.W.
- Washington, DNC. 20580

[dzar Mr, Simons:

We write to bring to your attention disturbing tnformation regarding staff”s misconduet
during its invesligation of 2cquisitions made two yeors ago by MSC.Seftware Corporation
{"MSC"). SwiTs outrageous condoct hus excesded 211 profussional limits and its active
interference with divestiture negotiations — without either warning or consulling with MSC -
demonsirates compellingly the absence of staff’s good faith in pursuing a resalution. Staff’s
actions reise a funther public concern; whether parties in the future may have any confidence in
staff’s good faith when dealing with the F1C to remedy concerns without Htigation.

As you know, the FTC is conductmg a non-poblic tavestigation of MS('s 1999
acquisition of two small companies, Computenzed Structural Analysiz Research Corporatien and
Universal Analytics, Inc. Although no anticompeutive effect has resulted from thess
acquisitions, MSC has decided to divest the acquired Nastran codes to avold the expense, delay,
and negaiive customer impact of the on-going investigation.

Ta that end, MSC engaged in preliminary negotiations with several potential buyers {baxo
of whom were specifically identified by staff) and retained a commissioned broker o complete
the sale. ®MSC kept stafl informed of its activitics, updating them with regular progress reports.
When it proved that neither firm identified by staff had the level of interest that staff had
suggested, MSC 1denizficd a potential buyer with genuine intersst in ai least some of the disputed
assets. MSC then specifically infonmed staff that Schaefter Automated Simulation {"SAS"} had
expressed a strong interest In purchasing the assats and that detailed, concrets negotiations over
terms were now proceeding.
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KIRKLAND & ELLIS

Joseph Simons, Esq.
Septeinber 21, 2001
Page 2

MSC was shocked to then learn that on Monday, Scptember, 7, 2001, no fewer than five
members of the Commission staff, including Rendell Davis of the Bureau’s Compliance
Division, directly contacted SAS. Siaff then inguired into the details of Schaeffer’s negotiations
with MSCs broker and suggested to Schaeffer which assets Schaeffer should seek to acquire
from MSC. The FTC's interference in the negotiations has necessarily impeded progress
towards a divestiture of the assets and may have made it mpossible for MSC (o pursue a remedy.
Were staff legitimately committed fo pursuing a rernedy in the public interest, it would not have
disrupted an on-going negotiation.

Staff's interference with the Schaeffer negotiatior. sheds Dtrther light on staff' s decisian
to conduct customer interviews after staff ordered MSC to ceasz all substantive efforts towards
prepanag iis case, plasing MSC art a disadvantage in the event that a remedy could not be found.
Staff demanded that MSC stop contacting 118 own custemers, efforts M5C was undertaking to
understand the nature of the their concemns and to fuithet understand why the FTC belicves that
competitive concemns have been raised by these acquisitions of two small, marginal, declining
fums.

Staff first told MSC that 1t contacted Mr. Schacfier because he is a potential witness on
entry. MSC was then told that the purpose of the call was to learn more about entry for purpeses
of making a4 determination about the meriis of the case. However, since we understand that a
complaint recommendation was at the Comrission a {few momnths apo, we assume that the entry
tssue would surcly have been reselved before that recomumendation was forwarded. Marcover,
Mr. Travis® participation in the call undermines even those "explenations.” Finally, it would
have heen helpied for M&C to know this information before MSC engapged in negetiztions with
Schaefier. Inany event, staff's fatlure to raise these 15sues once staff knew of a potential sale to
Schaefler 1s simply inexplicable.

From staff”s conduet it can only bu inderred that the poal was to give staff additional time
Io prepare to litigate (while denying the same to MSC) and then to sabotage efforts to find 2
remedy by direetly mterfening with the negotiations. Staff’s conduct has now put MSC in an
untcnable sitwation. MSC may not he able wo cffectively pursue a divestiture remedy because s
relationstup wath the most likely buyer and MSC's broker has been wainted by staffs



KIRKLAND 8. ELLIS

Joseph Simons, Esq.
September 21, 2001
Page 3

interference, Staff™s actions are not in the public interest, since divestnure of the assets is the
remedy that staff would obtain even if it prevailed at iral. Therefore, litigation is not a good use

of public resources,

Thus, MSC requests that nwo immediate acrions be taken: First, the case should be
immediately taken off the ¢lock while MSC assesses whether any viable path forward remains;
Secoud, MSC wishes to reet with vou at your earliest possible convenience - not to discuss the
merits of the case ~ hut, rather, to discuss how this investigation will he conducted in the futre,

or whether it should be allowed to go an at all,

Respectfully,

Tefhi rith

TWS-vh

ce: Frank Perna, Chatinan & CEO, MBC Software
David Beddow, Esq., O"Melveny & Myers LLP
Richard Dagen, Esq., Federal Trade Comnussion
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PROTECTIVE ORDER
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REDACTED PURSUANT TO
PROTECTIVE ORDER
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REDACTED PURSUANT TO
PROTECTIVE ORDER
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REDACTED PURSUANT TO
PROTECTIVE ORDER



EXHIBIT 14

REDACTED PURSUANT TO
PROTECTIVE ORDER
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REDACTED PURSUANT TO
PROTECTIVE ORDER
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REDACTED PURSUANT TO
PROTECTIVE ORDER
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REDACTED PURSUANT TO
PROTECTIVE ORDER
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REDACTED PURSUANT TO
PROTECTIVE ORDER
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REDACTED PURSUANT TO
PROTECTIVE ORDER
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REDACTED PURSUANT TO
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Henry W, Cfiver Bullding
535 Emithfield Street
Mitlshargh, FA 152222312
412,3565.6500

Fax 412.355.8507

Kirkpatrick & Lockhart ue Fax: 412.385.8461

FAX

Daie « June 7, 2002 Na. of Pages,
Ineluding
cavershoat »

Tranzmit To -

Name Company Phone Fax
Calin Kass, Esq. Kitkland & Ellis 202.879.5000 202.879.5200
From « Thomas A Donovan Phone = 412,355.6466
Secretary * Darene Tehirlow Phone «  412.355.6467
COMMENTS:
When you an sendlng o U5, plasss ba s be ineluds a cover Transmitted by; Time:

sheet with your transmitial and & talephone numbar whers yor
ean be eetasted in oose of sqelfpment malfunction,

IMPORTANT: The matarale bacamited by ts feasimiia ara sant by 3p atterney o hkyher agant, and e conskiared canfideqizl
and ara Intended anly far the uea of tha Individual or entily namad. if the addresses i a dlent, ihese materials meay elso be subfes
o appiicatie privleqss. 1T the meiplent of these materals |s not the addressee. or (he smploves or agors respongble for the
dallvary of thuga materels to e addressaa, pogas be gware Uhat any dissemination, distibution o copying of his communieafian
Is sirficily prahlbited. |If you have reerivad this ssmunicstion in aron, please (mmadistely notfy e at 7123856726 feollact) and
ramm the ransmited motedzls to us 8t (e &bove oddress via the ULS, Postal Senvien. Ye will relmbourse you sty codts (Neurmed in
cornachon with this ermneous transmisston and your retum of theca materals. Thenk you. Plexse ropnt prohlams with
racaptiate by calling 4123556726, '
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Kirkpatrick & Lockhart ue Haary W, Ciiver Building

525 Smithtield Street
Pittsburgn, P 15222-2312
412 355 6500
whn ki, com

Thomeas &, Do

June ¥, 2002 41;35&3455“ e
Fax: 412355 A0M

(i [ul i F=TgTvar A e 1l

ViA FACSIMILE

Colln R. Kass, Esqguire

Kirkignd & Eliis

655 Fifteenth Street, N.W. Suite 1200

Washington, DC 20005 !

RE:  InRe: MSC.Software Corporation
C Docket No. 9209 s& No, 9299°

Dear Mr. Kass:

This letter Is ta advise you that James Cashman wlil not be available for
deposition on Monday, June 10, 2002, He wilt be deveting time ta fhe setflement offer which
ANSYS has agreed to furward to MSC.Software un Menday, June 10 and which MSC has
agreed to consider at that #me. He will be avallable for deposition in Pittsburgh on June 21, if
such & deposition is necessary at thet tima,

Slicarely,

Sy

Thomas A. Donovan

TAD:drt
oo David Secunda, Es.

Pegyy Bayer, E8q.
David Beddow, £s1q.

P-824854 ¥1 02184B0-0208

NASTAM w MATHAS m HARRICENTNG w 1110 AMGELRS = MIAMY » NEWUARE = NEWW YORK » PITTSRURGH = SAN FRANCECC & WASIIMEE
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KIRKLAND & ELLIS

FAHIMERRHIPS SMCIUMHML FROFEYSIONAL CURFLRATION S

B85 Fifteenlln Do, bW,
Weshington, .0, 20005-5793

Colin K. KAz )
Te Call Writer Dirocily: (202} E7a-500H] Faczimie:
{202) BT9-5172 (202} $73-5200

milin_kass@de kiddand . eom

hlarch i3, 2002

Fig Hand Delivery

The Honorahle I, Michael Chappell
MAdmministirative Law Judpe

Federal Trade Commission

&0 Pennsylvania Avenues, NJW.
Washington, D.C. 20580

Re;  Inre MSC Sofiware Carn, Docket No, 9299
Dear Judze Chappell:

This letter responds io this Court's March 14, 2002 letter, tequesting that MSC inform the
Cour of the stafys of ifs negotiations with ANSYS. This letter dees not address Complaing Coonsel®s
Felnary 5, 2002 motion or MSC's cross-motion (both of which will be addreszed in a differcnt letier).

Following this Court’s February 25, 2002 states conference, it was MSC's understanding
that this Cowet did not intand fo either enforce the subpoena as written or to enler the Propased Order
stibmiited by MSC in response to ANSYS's Motion to Quash. MSC has not withdrawn that subpoena
becanse itbelievcathat the scope of the discovery soughtin its initial subpecna is appropriate, and it further

‘belicves that the dizeovery called {or in its Proposed Order iz necessary. MNevertheless, pursuant o {his
Court"s instmetions, MSC held firtber discussions with counsel for ANSYS and issucd a new subpocna
2 ANSYS on March 8, 2002, {See Attachment A). The specifications in this new subpocna are
substantially panower than those propounded in MSC’s original subpoena and in MSC's Proposed Order.
Since MSC served the March 8. subpoens, counsel for ANSYS has tequested a. pumber of minor
niodifications to the subpoena, to which MSC has notobjected. (See Attachments B and ), At this point,
MSC is not aware of sny pending dispute concemning the scope of this March 8, 2002 subpoena.

Smecerely,
(o o b
Colin B Kass
oo Viclornia C. Arthand, Esq.

I, Abbott McCariney, Esg.
Thomas A, Donowvan, Esg.

.....
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Pags 33
madifications thar's in cur propogal.
Sir [ think [ wonald do that, but that’s only
based oo conversadons wirh them and hearing what
their abjectians are that | wonled do that. You koow,
the initial subpoena that we fssued was basad before
we ki o chance w @ik o them, end i fact we agked,

¢ Lhem befote we isined (he subpoena is there a way Dl
. we can discuss the scape of the subporna, 2nd they

szid pust isse youre subpoena, which is wbat wie did.
~JURGE CHAPPELL: Well, that tends to get your
attention when the real subpastia coties i, you woukd
agree?
MR. KASS! Exactly. Exactly.
JUDGE CHARPELL: Anything elsc?
MR, KAES: That's i, Yoor Honot,
JUDGE CHAPPELL: Anything, Mr, Donovan?
-MR. DOMOVAN: Tust 8 couplc of things,
Your ITonot.
Ome is that counsed bag intmated daar we
Eaven's obtained anything from the North Americar sales
organiiradon from my client, and chat's simply
incorrect,
o have goae 16 the senlormost individoals
within that ocpamizaiion and ebtaincd fom thom the
inforination that they hawe maintained, incloding

o

qu]
gh]
(12
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i
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]
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Faga 34
oumergus e-mmails from thelr subordinates, That's wheee
the fnformation is. That's the way this comypany ruas,
I's b way it's organired. As 15 evidenced by
Me. Secuesda’s affidawit, |

JUDGE CHAPPELL: et me tell yow whiat ' going
to do for the parrics,

Tin going 1o make what you can call a partial
ruling if you want. I'm poing 10 make some
suggestions. I've read these pleadings. !'ve oied to
draft an order five or six Heferedt aays.

T have never seen partles in such disagreement
on diffcrenr wavelcngibs, 5o you can'imaging what it’s
like uying o deaii an arder in chis case with this
subpoena.

T megn, vou're statting out objecting to the
definitions aad instructions Then you go 1o specific
specificarions. Then I hear Oom the odier side Lhal
well, we just wint 1w things, I thick, well, it's
getting parrowed down Then I hear, Wait, wuit, it's
nod just toro things, it's tero million things.

I'm giving vou a Hitle background here, i
the one that by to ssoe this poden, and Len me el
vou, somelondy is gning 0 be very npset when it gines
o, and it's goihg 0wt sood.

So what I suggest — [ amn oot going 1o order

FaL
1 named peoemic to have (o searclh fes. T eow going 1o
[ <y that. Bur L will tell you, the tesppoasibilisy nf
= The recipient of that subpocns i_;j:"u produce
[ informmakion that is responsive to these requests, How
17 yoeu do it that's vonu hnsiness, Bul it somenne comes
g to me later and demonstares that fe wasn't done right,
m then any kind of motion, any Hod of motion to.compel
0 can be renewed, a T
M So)suggcst that you poople af some potnt gor
[y TogcElicr, Ieissuc that subpoena, agree 1o respond
f4 Quicleer thay the normal dme, and it von can't work i
g out, bring it back o me, tailor it down a Hode bit,
ra and ' get an order ane very gaickly,
[F) Is thar aceeprable? -
gg MR, DONOVAN: We'll be happy 1o oy o work
g with the ather side.
pr.  JUDGE CHAPPEEL: And I fan tei] vou that the

=

ve relevant madset is broader than you're cleiming and

g it's nartoseer than you're claiming (indicating), Ts

k fhal undcraoady c

121 50 go forth, work something onr, bring

(2 something bacok to'me rhat T'm godog 1o be ahle o wnik
2 with, or you're going to get. an arder that is going to

i afpget an awdful lot of you.

125 Anyrhirrg elze?

. Pag

m MR DONOVAN: No, Yuia Houor )
7 MR KASS: Noy, Tour Honor,
W MR, SETH: et #8500 thar Your Haoos wauld
A Hke v xddress? Da you want to address the motion to
5] compel our docutment producdon ot 4 you want 1o
w addrcss the moticen as o the schedulc?

MA. M=CARTHEY: Cur motion on the Jocien
production, Your Honor, T beleve was Brst.
| & JUDGE CHAPPELL: Let me address what I think is
‘Mg an tasy one Srst,
) There s perwling, a5 far oy [ ooneld tell-
I\Hﬂ according to the secretary of e Commission, an
Mg emetgency motion fled By compliint counsel o comye
|{14] compliance with discovery.
i'[ﬂ My aworoey adviscrs have informed me chat

=

" |pel there was 2 elephone conferenee with all the partics

HA and it was represented to her thar thar was going to e
(g withdrawmn, .

el And 5o 1 aced to kuow, i that going 1o be

g0 wilhulrawi by way of pleading so that the record is

) clear? O are you still pushing thar?

g2 MR MeCARTMEY: Yeg, Vour Honot, we oin

|;[za] withdraw thar motion.

:[24] I Gelieve it corcred (wa sucs. Ooe 155us was

%IE ilie deposinons That was the depositions where MSC

—_—_—— —




