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TIHIRD PARTY HARRY SCHAEFFER'S MOTION TO QUASH
SUBFOENA SERVED BY MSC SOFTWARE CORPORATION

Thurd Party Dr. Harry Schacffer moves parsaant to Rule 3.34{¢) of the T'ederal Trade
Commission's Rules of practice {the"Rules"™) to quash the Subpoena Ad Tessificanchon
ssucd by MEC, Software Corporation {("MSC"} scheduled for May 28, 2002, Rehefs
approprate due to the incredibly short notice given (just 6 days, only 3 of which are not
weekend or holiday days), and the viriual impossibility of comphiance under the terims
provided. Counsel for Dr. Schaeffer and MSC bave met and conferred in accordance with

Rule 2.22 in an attempt o resolve this matter and have been unable to do so.

LINTROGDUCTION

Yesierday, on May, 21 2002, Dr. Schaeffer and I received a Subpocena Ad
Testificandum 1ssued by MSC. [Fxh. A to Porter Affidavit] The subpoena requires that he
allow his deposition to be taken in Washington D.C. on May, 28 2002, only six days from

the daie he received the subpoena. Due to the short notice, and the impending threc day



weekend, and the [act that Dr. Schacffcr 15 out of stale alt this weck, there is simply no way
that Dr. Schaeffer and his attormey can prepare for and attend the deposition. [Porter
Afhdawit, 79 3-5] .I

In an cffort to resolve the problems ansing from this short notice, Counsel for Dr.
Schacffer immediately sent a letter the same day (May 21, 2002} explaining the problems,
and suggesting that MSC set the deposition for a later date, as well as arrange for it to be
taken m Los Angeles, where Dr. Schaeffer and s Counsel reside, [Exh. B to Porter
Affidavit]. Counsel for MSC responded with a letier agreeing to take the deposition in Los
Angcles, but refusing to set it for a reasonable, later date, aiting problems with a discovery
cut off apparcntly sot by the court, [FExh. € to Porter Affidavit],

Moreover, in that letter, Counscl for MSC attempted to shift to Dr. Schaetfer
the burden of resolving MSC's thming problen relating to a discovery cutnedtT,
suggesting that if Dr. Schaeffer would negotiate with Complaint Counnscl
{apparently for the benefit of MSC) and gel them (o agree w an extension of the
discovery cut-off, or obtain a simitar order I'rom this Court, only then would MSC
agree to schedule the deposition at u later date. [Exh. C to Porter Affidavit]. Agam, Dr.
Schaeffer 15 nol a party to thesc procecdimgs and under any sct of circumstances, he should
not be expected 1o suffer 4z a result of the problems associated with WMISC's discovery
schedulz, nor expend his resources 1o Tesolve them.

And to the extent MSC desires additional time to complete its discovery in a way
that does not unculy prejudice and inconvenicnee third parlies, MSC should request thar
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reliel directly either from Complaint Counsel or the Court.

TI. RELIEF REQUESTED

L. Schaeffor sccks an order that will gquash the Subpoena Ad Teatificandum issusd
by MSC.

Alternatively, Dr. Schasfer Requests that if his deposition s 10 be taken, MSC
should be required to give reazonable notice (at least ten days), prelerably on a mutually
convement date in Los Angeles.

1. ARGUMENT

Al M5 has clearly given insnfficient notice of the requested deposition and Dr.,

Schaeffer cannot reasonably be available on the requesied date.

DBy subpoenaing Dr. Schaelfer with only six days notice, MSC has put Dr. Schaciffer
and his ecunsel in an impessible position. The lmited davs Dr. Schacfier and his counse!
have 1o prepare include two weekend days and a Federal holiday. Not counting the day of
receipt, 1his leaves Dr. Schaeffer and his counscl only three davs to prepare. However,

v, SchaelTzar 15 out of town for this enfire week and unable 1o mest with eounsel on any of
those few days. |Porter Affidavity 3.

It 15 simply impossible for Dir. Schaeffer to comply with this subpocna given the
ridiculously short notice provided by MSC. Futthermore, it is not reasonable to expect him
to do so. D, Schaeffer cammot be expected to appear for deposition m this or any case
without a fair opportunity to prepare and plan for i, and ke would be prejudiced if forced to

do so. [Porter Dee., 193-3].
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B. It is not Dr. Schaeffer's Responsibility to Clean up MSC's THscovery

FProblems.

In MSC's letter of May 21, 2002, {(Exh. B) Counsel] for MSC writes, "If vou would
like to hold the deposihion atter May 28th, you will either have to convince Complains
(Counsel or obtain an order from the FTC administrative Law Jodge permutting the
deposition to be held al a later date." We take issuc with MS(™'s apparent belief that it can
use the subpoena power of this Court to shift to third partics the burdens associated with its
own last-minute discovery. Accordingly, we respectfully decling the invitation to resolve
the problems resulting from MSC's failure to conduct its diseovery at an earlier date. Dr.
Schaeffer 1s not a party 1o this action [though his name and postlion n the relevant industry
has been known by MSC since before the case was even (iled), and the fact that MSC is
Tunning up against a discovery deadlime far farling to take the deposition sooner sumply
should net be Dr. Schaeffer's problem. It is not our responsibility to cure scheduling
problems crealzd by MSC's late served subpoena, and the unnecessary expense and
neonvenience we've already expenenced in being forced to bong this motion 18 prejudice
enough.

IV, Conclusion

Dir. Schaeffer has clearly recerved inordinately short netice of his deposition. He



and his counsel are unable to prepare [or and are not available to attend the deposition on

the indicated date. The subpoena should be quashed.

DATED: May 22, 2002 Respectiully submitted,
HILL, FARRER & BURRILL LLP

—_——

-, "-—._\___
B: |'

FAUL M. PORTER
CA Bar No. 155852

300 South Grand Avenue
37th Floor

Les Angecles, Californiz 90071
Telephone: (213)-620-04060
Facsinnle: {213)624-046()

Altorneys tor D, Havry Schagffer

B AR R B TRE A [T P YR ey |



FUBLIC
LINITED STATES OF AMERICA
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IN THE MATTER OF }
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AFFIDAVIT OF PAUL M, PORTER IN SUPPORT OF THIRD-PARTY
HARRY SCHAFFFER'S MOTION TQO QUASH SURPOENA AD
TESTIFICANDUM SERYED BY MSC.SOFTWARE CORPORATION

State of Calilfomia )
18
Loy Angeles County

PALL M. PORTER, beilnp duly sworn, deposes und savs:

1. My name 1s Paul M. Porler. [ am un attomey at law licensed hefore
the Supreme Courl o California and the United Stales Thstrict Court for the Central and
Southen Districts of Califamia. T am the aflomey for Dr. Harry Schacffer and SchaefTer
Aujomared Simulations LLC.

2. On May 21, 2002 Treceived a copy of the Subpoena dd Festificandnm
issued by MSC Software ("MSCT) Corporation. A true and correet copy is attached as
"Fxhibit A"

3. Dr. Schaeffer 1s out of the state all this week. Given that fact, and due



Lo other cornmittnents both he and I have on May 28, 2002, we are unable 1o prepare for and
attend a deposition on May 28, 2002 even if it1s held in Los Angeles. Tn addition, the
short notice provided would require both Dr. Schaeffer and T to forego the upcoming
holiday weekend 1o try to prepare for the deposition, all for no other reason than that MSC
apparently waited until the eleventh hour before completing its discovery.

1, 1 am generally familiar with the issucs involved in the ghove-
refercnced litigation. D, Schaeffer and Schaeffer Automated Simulations LLC are well
known nanes within the industry that is at 12sue m the litgation, and counsel for MS5C has
advized me that Dr. Schacffer's name appears on the witness list that was provided some
tirne ago in that case by the Federal Trade Commission.

s Given Dr. Schaeltior's current absence from ihe Staie, and his need to
first rewrn to Califomia, dig through the pile of bustness that has amassed as a rasult of us
absence, and then spend his weekend tiying to both recover from his teavels and prepare for
the deposition, and then spend 1uesday 1n a deposition rather than anending to kis business,
1l 15 clear to me (hat we Dr. Schaeffer would be prejudiced if forced o atlend a deposition
1n the above-caphioned case without more time to prepare and plan.

4, O May 21, 2002 [ sent a letter, via facsimile, to Counsel for MSC
cxplaining these prodlems and requesting that Dr. Schaetter's deposition be scheduled for a
later daie. A true and correct copy 15 attached hereto as "Exhubit B.”

5, May 21, 2002 Counsel for MSC reaponded by lacsimile. A lrue and

correct copy 15 attached hereto as "Exhibit O



FURTHER, affiani saycth not. /P%/r

Faul M. Porter, Csq.

Swom to and subscribed bafore me on this _ day of May, 2002,

A s Yo .
{ ‘:r.-"u:‘_ L’f‘«u; oo SrToies
A

[Notary Public]
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SUBPOENA AD TESTIFICANDUM
Issued Pursuvant to Rule 3.34(a)(1}, 16 C.F.R. § 3.34(a)(1) (1997)

1. TG

Harry G. Schaeffer

2400 N. Lincoln Ave.
- Altndena, CA 21001

Harry & Schaeller
c'o Paul . Poeler
Hill, Fareer & Dweeil] LI

One Califorsia Plaza, 37th lloor, |

300 South Grand Aveous
Los Angries, Califormia 271

Lo FROM

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

This subpoena requires you to appear and give testimony, at the date and time specified in e 5, at the
reguest of Counseal listad in ikem 8, in Lhe procoeding dessribed in tem 5,

3. PLACE OF |HEARING
Kirkland & Ellis
655 13 Strect, NW
Washingbton, DC 200035
(or mutnally aprecd upon Incation)

4 ‘r’ﬂ LR APPEARANCE WILL BE EE FORE
Colin B, Kass

5. DATE AND TIME OF HEARING QR DEPOSITION
My 28, 2002, at 8:30 a.m.

4. SUBJECT OF PROCEEDMMNG

L the matter of MEC Softwaie Comporation, Declel Mo, 9200

7. ADMIMESTRATIHE Lawy JUDGSF

The Honcrahle D. dichacl Chappell

Federal Trade Cormmission
Washington, D.C. EGEHD

B COUNGEL REQUESTING SUSFOENA

Cidin R Kass

Connsel 10 Respondent MSC, Softwarz Corporation
655 |50 Sirect, W

Washingtlon, DO 20005

(202) B73-5008

CATCISSUED SECRETARYS SIGNATURE

HAY 1 ¢ noo2

M;Q (Yyde

GENERAL INSTRUCTIONS

APFEARANCE
Tha dedivany of this subpoena to you by any mathod
prascribed by the Commizsion's Rules of Practice is
legal service and may subject you bo a penalty
imposed by law for failure Lo comply.

TOTHIN TO LIMIT OR QUASH

The Commisslon's Rules of Praclics require that any
moiicn to limit o quash this subposna be filed within
tho earlier of 10 days alter service or the time for
compliance. The original and ten copies of the petition
must be fled with the Secretary of the Fodoral Trade
Curnmission, acconpanied by an alfidavit of service of
the document upen counsal fisted in lem 8, and upon
alt other parties prescrbed by the Rules of Practica,

TRAVEL EXPENSES

The Comniissron's Rules of Practice require that fees and
miiteage be paid by tho party that requested your
appearance, You should present vour clairn to Counsel
fhated in [tom & for payment. If you are permanenlly or
tornporanly living somewhere other than the address on
this subpoena and it would remquire axcassive ravel for
¥ou to appear, yvou must get pricr approval from Counsel
listed in ltem 8.

This subpoena dees nol tzquire approval by OMEB under
the Paporwork Reduction Act of 1980,




CERTIFICATE OF SERVICE

This is to certify that on May 20, 2002, [ caused a copy of the attached Subpoena Ad
Testificandum Issued on Behall of Respondent MU Soffware Corporation to Hary Schaetler of
Schaeffer Auttinated Simulation to be sent by facsitnile and Federal Express, upon the following
person for service:

" Harry G. Schaeffer
Schaeffer Automated Simulalion
2400 N. Lincoln Ave.
Altadena, CA 91001

Harry G. SchaciTer

¢/o Paul M. Porler

Hill, Fatier & Budll E1P

One California Plaza, 37ih Floor,
300 South Grand Avenue

Los Anpeles, California 90071

This is to further certify that on May 20, 2002, 1 caused a copy of the attached Subpoena
Ad Testificandum Issucd on Behalf of Respondent MSC Softvware Corporation to Hamy
Schaeifer of Schacfter Automated Simulation to be served by hand delivery, upon the following
PETSN1S.

Richard B. Dagcn, Esquire
Federal Trade Comission

601 Pernsylvania Avenne, N.W.

Washingtan, X 20580

P. Abbott McCartney
Federal T'rade Conunission

601 Pennsylvania Avenue, W,

Washington, [} 20580

Karen Mills, Esquire

Federal Trade Commission

601 Pennsylvamia Avenue, N W,
Washington, [MC 20580

(A L

Colin B Kags

Kirkiand & Ellis

453 15% Strect, MW,
Washington, DC 20005
Phope: {202) 8795172
Facsimile: {202} §79-52(0
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HitL, FARRER & BURRILL LLP

A LIMITED LAABILITY PARTMERBHIF IMCLUBING PROFESSIOMAL CORAPOZATIONT

ATTERMEYS AT LA™ « EATARLIEHED 1M 1522

DHE EALIFGQRRIm FLAZA, 317" FLOOR
204 SOUTH GRAND AVLIRUE, L08 AMUBLES, CALTRORKRTA aaqvl-d147
TELIFHANT. (2111 £20.04aD
TACZIMILE {T1X) 624.4840
WO M FELLP R M

AL HIEL (1E8E-4915)
M, L. FARALA TINFG19 T Tasesilie (13 Q1
ATANLEY 8. DUARMLL f1vE1-151aT E-MAL: BT wap BrrE] F LW

May 21, 2002

YIA FACSIMI F. AND U, 5. MAJL

Colin Kass, Fsy.

Kirkland & Ellis

655 Fifteenth Street, N.W.
YWashinglon Dh.C. 2(dk15

Ee;  In the Marier af MSC. Software Corporation
Docket Mo, 3299 (F.T.C)

Digar Mr. Cess:

[ received taday your subpoena for the deposition of Dr. Harry Schaeffer af your office in
Washington D.C. on Tuesday, May 28, 2002 Unformunately, neitaer Dr, Schaeffer nor ] ara availahle
ta attend the deposition iIn Washington D.C. on such short natice, much less to travel on 2 holiday
weekend, And beyund our unavatlanility, it wounld ba impassible for Dr. Schaeffer and I to g21 ropether
to prepare for the May 28 deposition. Specifoglly, it 1z Tuesday today, and Dr. Schasffer is out of
state all of the rest of the weak. Monday is a holiday, and you've aet the deposition in Washington
D.C. the day after that, Though we recognize your right to cendust discovery, we hape yon recopmize
our Fight 1o be provided with sufficient tune to plan and prepare for the deposition, The minimal notice
you provided is simply inadequaie.

In addition, we also expect that if there is going to be u deposition of Dr, Schasffer, that
deposition will be conducted in Los Augeles where Dz, Schacffer and Iteside. The inconvenience and
lost time involved in Dr. Schacffer and I fraveling to Washingtan .C. far a depositior, in your case
would be significant, as would the monetary expense of that tdp, the attomeys feos, eto. For
QONVenienes, You ray use ny office in Loz Angeles for the reschaduled depogition if you ke,

!—}5 I've adwvized, we will attend 2 dopesition on a mtually convenient date in Los Angeles 15 we
are provided sufficient notice. In this regatd, we are willing to work with you toward scheduling a date
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Colin Kass, Esq,.
May 21, 2002
Papa 2

for the deposition that would provide us with ample opportunity to plan and prepare for it. Plzase
contact me with your available dates for the deposition.

1 trust that we will be able to find a mutually convenican date for the deposition, and toward that
end I laok forean] (o hearing from you.

% ery truly yours,
——

e

PAUL M. PORTER
OF

HILL, FARFFR & RURRILL L.LP

Lo Alfred M. Clark, 11, Esq.
Dr Harry G, Schaatfer
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KIRKLAND & ELLIS

Fax Transntitia!

G5 Fificenth Sirasl, MW
Washingtan, 0.C, 20C05-5733
FPhone: (202) §75-5000
Fax: {202} 3795209

Pleagse notify us immediataly if any pages are not received

THE HFORMATION CONTAIRED 1M THIS COMMUNICATION 13 COMEIDENTIAL, MAY EE
ATTGRMEY-CLIENT PRIVILEGED, MAY CONSTITUTE INSIDE INFORMATION, AND 13
INTENDED OWLY FOR THE UEE OF THE ADDRESSEE. PNAUTHORIZED UsE, DISCLOSURE

CE COPYING IS BSTRICTLY PRCHIBITED AND MAY BE UNLAWFLL,

IF ¥YOU HAVE RECEWED THIS COMMUNICATION |M ERROR,
PLEASE NOTIFY US IMMEDIATELY AT:
(20:2) 879-5000,

Fo: Paul Porler, Esn. From: Hetdy J. Aponte
Company: Hill, Farres & Sureil, LLP Faw #: (202) BT9-5200
Fax #: {213) 624-4840 Diirect # {202) B79-9982
Direct & (213) 621-0520 Bate; May 21, 2002
Fapex; o € fincluding thiz eoyver sheet)

Mazzage:
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KIRKLAND & ELLIS"

HARTHERSHIPS HELL CiMG PEDE SR Dnal SCRP0AATIONS

E55 Fifleentn S0 e, WY,
WichlaAcksn, 0.0, 26006-57 53

Colin R, Fass
To Calk W rher Directly: {203 &7 2-2094 Farmamile:
[202)BVR-3172 {202) a78-5200

calin_kass(@de kirdand com

May 21, 2002

VIA FACSIMILE
Paul Porter, Bsq.

Hil, Farver & Burrill LLP

(e Calilomia Plaza, 37 Floo:
300 Soun Grund Avenue

Los Angeles, CA 20071

Dicar Paul:

I write in responss to your letter of earlier today, which 1 am enclosing for Complaint
Counsel's benefit. AsTindicated in oy veicemarl 1o vou yesterday, Lissned the subposna bacause
you indicated last Thursday that you would nof be making Mr. Schaeifer available, despie your
earfier representations that yol would maks him evailable. Thiring that discussion en Thursday, you
indicated that M-, Schaeffer's cutrent pozition was that he would only make himself available if
subpasnaed for a deposition. At that point, I asked you to provide possibie dates io haold that
deposition. Hsarng nothing, [Hssued the subpocaa for the last day of the fact diseovely perind.

Your letter indicates that May 25™ is not acceptable, and that you would like to schedule the
deposition at a later point. MSC is not oppased o holding the depesition after the close of Qe
discovery penod, tut Complaint Counsel has insisted or 2 showiss of good caunse ta hald
depositions after May 28" [f you would like to hold the depasition after M ay 28, you will either
have to convinee Complaint Counsel or obtain an order from the FTC Admiristrative Law Judge
pernitting the depoziuion to be he'd ai a Jater date.

Ag for the location of the deposition. while the dP]:msum-s i3 notices for the Washington
Offices of Kirkisnd & Ellis or “at 2 place to be sgreed upon,” as [ indicated to you in }’Cﬁtfl‘dﬂ}' 5
volcemuaii, MSC would e happy to held the doposition in Los Anzcles. Arce rdingly, once the issue
of the date iz resolved — be it May 28", which w= will assame for the present and insist upon absen

Wyou decide to parsuc discussions with, and ar= successful m convineing, Complaiat Coungel

to agree to pust-pone the deposition untif afer May 28", MSC susgests Inme 3 3 op 4% ag acceptable
altermative dztes.

Caizany _ondan ek AN el Maw Yok
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KIRKLAND & ELLIS

PFaul Potter, Esq.
May 21, 2002
Page 2

some agreement from Complaim Counse), or some other date — we will plan on holding the
deposition n your offices.

Smgerely, )
Coiin R. Kass

o Peegy P2 Bayer, £e0.
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

M THE MATTER Ol
Dackel No. 9204
RS SOFTWARE CORPORATION,

a4 corporation

P I P

STATEMENT OF PATUL M. PORTER. ESQ. PURSUANT TO SECTION
3.2HF) OF THE CODE OF FEDERAIL REGUELATIONS

I am 2 partner at the law finm of Hill, Famrer & Burili LLP, 300 South Grand Ave,
37th Floor, Los Angeles. Calitornta D071, | subunit this statement pursuant to Rule
3.22{f) of thc Federal 1rade Conmmission’s Rules of practice, 16 C.F R. Section 3.22(f), in
connection with Dr. Harry Schaeffer's Motion to Quash the subpocna issued by MSC. On
bonday May 21, T met and conferred wath counsel for MSC via voicomai! and facsinile o
4 good ftaith effort to resolve by agreement the 1ssues taised by the accompanying Motion
to Quash, vet was unable to reach agrzement. Specifically I corresponded with Colin R,
Kass of the law firm of Kirkland & Ellis, all as explamed in my afhdavit concurrently filed

with the Motion to Quash.

Dated: May 22, 2002

Paul M. Pn-::rt'cf-,qEéq .
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IN THE MATTER OF
Docket o, 92599

MSC, SOFTWARE CORPORATION,

A corporatinn

[Proposcd] ORDER

ANDNOW, this _dayof 2002, upon consideration of Third
Party Dr. Harry SchaefTer's Motion to Quash Subpoena Ad Tesifficandum Served by

MSC. Software Corporation, 1t 15 herehy ORDERED, that said motion is GRANTED.

1. Michael Chappell

Administrative Law Judge



CERTIFICATE O SERVICE

Thig is to certify that on May 22, 2002, I cansed copies of the attached THERD PARTY
HARRY SCHAEFFER'S MOTION TO QUASII SUBPOENA STRYED BY
MSCSOFTWARE CORPORATION, STATEMENT OF PAUL M. PORTER, ESQ.
PURSUANT TGO SECTION 3.22(F) OF THE CODE OF FEDERAL RIEGULATIONS,
AFFIDAVIT OF PAUL M. PORTER TN SUPPORT OF THIRD-FARTY HARRY
SCHAEFFER'S MOTION TO QUASH SUBPOENA AD TESTIFICANDTM SERVED BY
MSC.SOFTWARE CORPORATION and [Propoesed] ORDER to be served via facsimile

and/or Federal Expross, vpor the foHowinpe:

Federal Express Only
Richard B. Dagen, Eeq.
Fedare] Trade Commussion

601 Pernnsylvania Avenue, MW,

Washington, NC 20580

Federai Express and Bax
P. Abbott MeCarmey, Fsg.
Peguy [3. Bayer, Esc.

Federal Trade Commission

G0L Pernyylvania Avenue, N.W.

Waslunglon, D 20580
Fax: (202) 326-3996

Federal Express Oaly
IMom. Wichaet T Chanpell
tederal T'rads Commission

000 Permsylvania Avenue, NW,

Washinglon, D 20580

Federal Express Only

tuaren Wills, Fsg.

Federal Tradse Cornumission

601 Penosy'vama Avenus, N.W.
Washington, DC 20580

Federal Express and Fax

{'niin R. Kass, Esa.
Kirkland & Ellis

655 15th Street, N.W,
Washington, [ 20003
Fux: (202 879-3200

This is to further certify that copizs of the aitached THIRD PARTY HARRY
SCHAEFFER'S MOTION TO QUASH SUBPOENA SERVED BY MSC.SOFTWARE
CORPORATION, STATEMENT OF PAUL M. PORTER, ES{). PURSUANT TO
SECTION 3.22{(}) OF THE CODE OF FEDERAL REGULATIONS, AFFIDAVIT OF
PAUL M. FORTER IN SUPPORT OF THIRD-PARTY HARRY SCHAEFFER'S
MOTION TO QUASH SUBPOENA AD TESTIFICANDUNM SERYVED BY
MSCSOFTWARE CORPORATION and [Proposed] ORDER were served via c-mail to
Scercturvigifie. gov. T hereby cerlify thal paper copics of the attached documeants ate being {lled
with the Secretary of the Federal Trade Comnmussion, and that the attached clectroniz copics are

true and comrect copigs thereot.

Cxecuted on May 22, 2002, at Los Angeles, Calif

/Shirlev"Witlias



