UNITED STATES OF AMERICA e
BEFORE THE FEDERAL TRADE COMMISSION " - """

In the Matter of .
Docket No. 920949

MSC.SOFTWARE CORPORATION,
a ¢orporation.

[ e

COMPLAINT COUNSEL’S RESPONSE TO MSC'S MOTIONS
FOR SUPBOENAS TO THE NATIONAL AERONAUTICS AND SPACE
ADMINISTRATION AND THE DEPARTMENT OF DEFENSE

Respondent MSC asks Your Honer to approve a total 21 subpoenss to be sent to the National
Aeronantics and Space Administration ("NASA™) and the Department of Defense (DD
Respondent’s maotions sheuld be danted because MSC has fatled to show that the information and
testimony sought by MSC is not available by any ¢ther means or that the requests are relevant :and
reasonable in scope.

The Commission has stated that subl:;ﬂenus should be 1ssued to other povernmental ssencies
only in “the most compelling circumstances” :and ingtructs its Administrative Law Fudges to “carefully
consider the relevance of the requested information und its availability through other means.™ Exxon
Corp., 95 F.T.C. 919, 922 {1980}; se¢ Rule 3.36 of the Commission’s Rules of Practice, 16 CE.R.

§ 3.36. Respondent’s pending motions fail to show that MSC has been unable to obtain the
information and testimony pursuant to NASA's and the DoD’s own procedures for parties to seek
access to NASA or DoD documents and testimony. MSC also has not shown that its requests arc
reasonable in scope and relevant. Therefore, Your Honor should deny MSC’s motions without

prejudice. MSC can refile its motions as te any governmental agency unit should it be able to make a



showing that it has been unable to obtain relevant documents and testimony from the agency unit

without the nse of compulsory process.

BACKGROUND

NASA and the DoD are important users of Nastran and several of their current or former
employees will appear at trial for Complaint Counsel. Respondent’s Counsel already has obtained
substantial documentation respecting NASA. and DoD in this proceeding.” Compiaint Counsel turned
over to Respondent in December documents obtained from NASA and the Dol in connection with
Complaint Counsel’s initial disclosures. We also tumcﬂ over investigational hearing transcripts to

Respondent in connection with the potential witnesses from NASA and DoD appearing on Complaint

! Respondent’s motions are not supported by a Rule 3.22(f) statement decomenting its efforts
to resolve any disagreement with Complaint Counscl concerming the motion. Since recciving the
motion, Complaint Counsel have urged Respondent’s Counsel to pursue the documenis and testimony
throngh the agencies’ voluntary cooperation.

? The relevance of these governmental agencics to this case has been known to Respondent for
menths. Complaint Counsel™s Decomber 17, 2001, preliminary witness list identified potential
witnesses from the following NASA research conwers: NASA Goddard Space Flight Center, NASA
Johnson Space Center, NASA Marshall Space Fhighl Center. Complaint Counsel added witnesses
from the NASA Jet Propulsion Laboratory to its February 14, 2002, revised witncss list. Complaint
Counsel alse histed witnesses from the Dol High Performance Computing Modemnization Program
{which covers Wright Pattersen Air Force Base and the Army Fngincering Research Development
Center at Vicksburg, Mississippi} and the Naval Surface Warfare Center in Carderock, Maryland, on
its December 17, 2001, witness fist. Complaint Counscl™s mosi recent April 16, 2002, supplemental
ravised wittiess list pares down the number of Complunt Counsel's withesses to witnesses (rom
NASA Guoddard, NASA Tohnson, the DoD High Performance Computing Modernization Program,
angd the Naval Surface Warfare Center. Complaint Counsel also notified MSC on March 19, 2002,
that it is also calling Dr. Vipperla B. Venkayva as tcchnical expert witness. Dr. Venkayya iz a former
scicntist with Wright Patterson Auwr Force Base.



Counsel’s December 17, 2001, witness lists. Complaint Counsel alse turmed over all additional
documents received from these government agencies since the initial disclosures.

Moreover, several non-governmental sources have supplied documents relating to several of
" these NASA and Dol units and those decuments have atso heen supplied to MSC. Both
Respondent’s Counsel and Complaint Counsel subpoenaed Computer Sciences Corporation {“CSC™),
a contractor supplving computer software to NASA Marshall Space Flight Center, the Army
Engineering Research Development Center &t Vicksburg, Mississippi, and Wright Patterson Air Force
Base. Additionally, Complaint Counsel subpocnaed documents from GAQ Corposation relating o its
procurement of engineering sofrwarc on behalf of the NASA Johnson Space Center, During the
investivation, the California Institute of Technology, the operator of the Jet Propulsion Laboratory for
NASA, mmed over documents relating 1o the NASA Jet Propulsion Laboratory.

MSC now seeks issnance of subpoenas 1o NASA and DoD, four months after tirst learning of
most of Complaint Counsel’s NASA and Dol withesscs, MSC requests that the Administrative Law
Judge approve document subpacnas to the four NASA centers Comnplaint Counsel have identified on
itz witness lists, plos the Ames Research Center and John H. Glenn Research Center. MSC also secks
deposition subpoenas to seven NASA witnesses (hal appear on Complaint Counsel’s December 17,
2001, and Febmary 14, 2002, witness lists.” MSC also seeks approval for document subpoenas to

four sites within the Department of Defense (7Txoly™), namely, the Doy High Performance Computing

: Respondent’s March 1, 2002, revizsed witness list identifies several NASA and DoD units as
Respondent’s prospective inal witncsses. MSC, owever, has never identified any individuals as
potential witnesses from any of these sovernmental units.
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Modermzation Program, the Naval Sutluce Warfare Center in Carderock Maryland, the Army
Engineering Research Development Center at Vicksburg, Mississippi, and the Wright Patterson Air
Force Base, and depogition snbpoenas to foar Dol witnesses.  All the Dol witnesses Eespondent

seeks to depose appear on Complaint Counszel’s December 17, 2001, preliminary witnass list,

DISCUSSION

L Commission Procedures for Subpoenas to Other Government Agencies
Require a Showing of Reasonableness, Relevancy, and the Lack of Other
Means to Obtain the Documents and Testimony.

The Commission has established clear procedures for the issuance of subpoenas 1o other
sovernment agencics. Rule 3.36 of the Commission’s Rules of Practice poverns document and
deposition subpoenas issued to other federal agencics. A party seeking issuance of such 4 subpoena
must make a written application to the Administrative Law Judge and make a “specific showing™ that:

(1) the material sought is reasonable in scope;

{2 if' for purposes of discovery, the material falls within the limiis of discovery under
§ 3.31{b) 1), oril for an adjudicative hearing, the material is reasonably relevant; and

{3) the information or material sought cannot reasonably be obtamed by other means.
Rute 3 34{c} reaffirms that subpoenas to other government a-lgencies can be 1ssued only pursuant to
Rule 3.36.
Funthermore, Exxer Corp., 95 B.T.C. 914 {1980}, sets forth anather procedural requfrement
for subpoenas issued to other government agencies. In that case, the Commission found that
subpocnas should be issued to other government agencies “only in lhé mast compelling circumstances,”

Consistent with that principle, Exxon requires that any demand for documents dirceted to another



apency proceed first under section 8 of the FTC Act, 15 U.S.C. § 48, rather than s an exercise of the
Commussion’s compulsory process powers under section @ of the FTC Act, 15 11.8.C, §49. If the
ALJ believes that a subpocna request satisfies the requirements of Rule 3.36, the ALT must “certify his
recommendation”™ o the Commission under section 8 of the FTC Act. The Commission will then
decide whether to issuc a request 1o the President under section 8 of the FTC Act for the documents or
testimony sought by the subpoena. Only if such a request is unsuccessful can the Administrative Law
Fudge consjder issuing a4 subpocna to the agency under section % of the FIC. See Exxon, 96 FT.C. at
922,924,

Il. Respondent MSC Has Failed to Show that It Cannot

Obtain the Documnents and Testimony “By Any Other Means,”

Your Honor should deny MSC’s motions seeking the issuance of subpoenas for documents
ardl testimony 1o NASA and the Dol becanse MSC has failed to made the showing required by Rule
3.36 that it cannot obtain the documents “by any other means.” MSC has not cstablished, for example,
that it could not obtain the documents and testimony pursuant 1o each agency’s own regulations

adopied to provide parties with a procedure for gaining access to the agency’s documents and to

* Section 8 of the FTC Act provides:

The sevcral departments and bureaus of the Guvernment when direcled by the
President shall furnish the Commission, upon its request, all records, papers, and
infarmation in their possession relating to any corporation subjcet 1o any of the
provisions of this subchapter, and shall detail from time to time soch officials and
cmployees o the Commission as he may direct.

3



obluin testimony from its employees.” These government agencies maintain procedures for parties in
federal litigation vo seek documenis and testimony from the agencies.® While these agency precedures
are triggered in response to subpoena requests, they also address non-subpoena requests. Because
MSC has not pursned this means of obtaining the documents and testimony, it has not met the
requirement of Rule 3.36(3) for issuance of subpoenas to other government agencies,

MSC’s argiment misses the mark when it claims that it has no other “source™ for the
information and testimony. Rule 3.36 requires & showing that there are ne other “means™ to obtain the
information, not that there is no other source.” Furthermore, “other means” includes the agency’s
voluntary release of the requested information, When the Commussion amended Rule 3.36 in 2001, it
made it clear that a party seaking a subpoena under Rule 3.36 needed to show that it was unable to

obtain the mformation through “'voluntary arrangements.” In the Federal Register notice accompanying

? 8uch regulations, known as Towfty regulations, arc issued pursvant to United States ex. rel,
fouhy v. Ragen. 340 U.8. 462 (1951}. Tn that matter, the Supreme Court recognized the obligz'ion of
an employee to foliow the regulations of its agency regarding information and testimony sought in
faderal litigation.

® For exawple, the Towhy regulations for the U.S. Department of Defense appear al 32 C ER.
Part 97 (“Release of Official Information for Litigation Purposes and ‘I'estimony by DoD Personnel as
Witnesses}; for the U.S. Navy's regulations at 32 CF.R. Part 725 (“Reiease of Ollicial Information
tor Litigation Purpeses and Testimony by Diepariment of the Navy Porsonnel™; and for NASA at 14
C.ILR. Part 1263 (Demand for Information or Testimony Served an Agency Employees).

" As noted above, there are non-governmental sources for some information related to several
of these NAS A and Dol> units. Computer Sciences Corporation is the contractor who procures
engineering software for the DoD High Performance Computing Modemization Program ot Wright
Parterson Air Force Base in Dayton, Ohio and Lhe Anmy Engineering Rescarch Development Center in
Vicksburg, Mississippi, and for NASA Marshall. Additionally, OAQ is the contractor that procurcs
engincering software for NASA fobnson, and the Califomta Insdiute of Techmology is the operator of
NASA Tet Propulsion Laboratory.



the 2{¥11 amendment, the Commission noted that the applicant must show that “other means of
chiaining the information {such as domestic discovery or voluntary arrangements} have been exhausted
or are not available.™ (66 Fed. Reg. 17622, 17622-23 (April 3, 2001} {footnote omitted)).

Consistent with this language. Respondent here should first pursue the documents and testimony
through 2 writlen request made under cach agency’s regularions or otherwise seck “veluntary

arrangements” with the agencies before seekimg to invoke the Contmission’s subpoena powers,

III. Respondent MSC's Requests Are Not Reasonable In Scope

MSC's document subpoenas also fail to comply with Rule 3.36 because several of their
specifications are overly broad or not relevant. For example, the document subpoenas to the DoD
units, including the Wright Patterson Air Force Basce {“WPAFB”), seek wide ranging documenis
requiring a very burdensome search relating to Dr. Vipperla B. Venkayya's use of FEA solvers while at
WPAFB. Dr. Venkayya is Complaint Counsel’s techiical cxpert and recently retired tfrom WPAFB.

MSC's DoD requests ask for, among other documents, all documents relating to each type of
solver used by Dr. Venkayya at WPAFB, the types of analysis performed by each solver (including the
specific program, project, application or research for which the solver was used); and cach instance in
which Dr. Venkayya was involved in the selcction or acauisition of any FEA solver while employed at
WPAFEB. Cenerally experts (ur Lheir employer) need only produce documents relied upon or prepared
in cennection with the expent testimony. See Nowth American Philips Corp., 1987 FTC Lexis 72
(1987). Dr. Venkayya worked at the Air Force Research Laboratory at WPAFR for 35 years prior to

his retirement this year. He has substantial experience with MSC Nastran, UAT Nastran, and CSAR



Nastran as well as other FEA codes while at WPAFB. He also has publizhed over 160 papers and
articles relating to finite element analysis. He has been involved in hundreds if not thousands of
programs, projects, applications or research in which an FEA solver was used. Thus, this specification
iz oppressive, and could produce a multitude of documents, some ancient, of no relevance to this
ligation.

Denying MSC’s motions and requiring MISC to approach Lhe agencies to negotiate the scope
and breadth of the requesis — before invoking the Commission’s subpoena power — will better ensure
that Respendent’s requests to the agencies are reasonable in scope and rclevant. MSC has alrsady
offered to negotiate with the respective governmenl agencies, if the subpoenas are issned, to narrow the
scope of its requests. There is no reason that it cannot undertake those negotiations before seaking

Commission subpoenas.

CONCLUSION
In Exxon, the Comimission cautioned that subpoenas should be issued to other government
agencies only in “rhe most compelling circumstances,” MSC has not made the showing necessary for
issuance of subpoenas under Rule 3.36 or otherwise established compelling circumstances for
subpoenas in this matter. MSC should pursue its requests for documents and testimony directly with
each agency unit and, if it is unsuccessful at any agency unit, it can refile 42 motion regarding thal agency,

If Your Honor nonetheless determines that the subpoenas should be issued, the proper procedure is for



Your Homor to certify Respondent’s “dermnand” for doeaments and testimony to the Commission for

aathorization consistent with Exxon.

Dated: April 24, 2002
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P. Abbult MeCariney
Pagoy D, Bayer

Michasl G. Cowie

EentE. Cox

Karen A. Mills

Nancy Park

Patrick I. Eoach

Counsel Supporting the Complaint
Bureau of Competition
Federal Trade Commission
Washinzton, D.C. 20380
{202) 326-2695

Facsimile (2023 326-3496



CERTIFICATE OF SERVICE

This is to certify that on April 24, 2002, I caused a copy of Complaint Counsel’s Besponse to
MSC's Motions for Subpoenas to the National Aeronautics and Space Adménistration and the

Department of Defense to be served via facsimile transmission and lollowed by hand-delivery of a copy

the following day to the following persons:

‘Tefft W. Smith, Hsquire
Marimichael O, Skube!l, Esquire
KIRKLAND & ELLIS

635 Fifteenth Street, N.W.
Washington, D.C. 20005

(202) 879-5034

Fax (202) B79-5200

Counszel for MSC . Seftware Corporation

and via hand-delivery on the fellowing person:

The Honorable D, Michael Chappell
Federal Trade Comurnission

OO0 Penneylvania Avenue, MW,
Washington, DT 20580

Pttt

P. Abbott McCartney




