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In the Mafter of

MSC.50FTWARE CORPORATICN,
Docket No. 9290

a corporation,

THIRD-FPARTY HIBBITT, KARLSSON & SORENSEN, INC.’S
MOTION TO EXTEND TIME TO MOVE TO QUASH OR LIMIT, OR
COMPLY WITH, SUBPOENA DUCES TECTM
SERVED BY MSC.SOFTWARE CORPORATION

Third-Party Hibbitt, Katlzson & Sorensen, Ine. (*“HKS™) hereby moves, pursnant
to Rule 4.3(b) of {he Federa! Trade Commission’s Rules of Practice (“Rules™, to cxtend
the time within which HKS must move te quash or limit, or comply with, the Subpoena
Duces Teeumn (“the Snbpocna™) issued on behalf of MSC.Software Corporation ("MSC*™)
and directed to HKS from February 22, 2002 until and including March 29, 2002." The
extension of time that UKS requests s both reasonable and necessary in view of the
scope and breadih of the Subpoena, the very limited period of time that HK.S has been:
afforded to respend to the Subpoena and HKS's efforts to work cooperatively to mnect
MB3C’s legitimate discovery neeﬁ;,

HKS requires a reasonable opporiunity Lo gather, review and prepare for delivery
those documents that are responsive to the Subpoena. HKS alse roquires a reasonable
opportunity 1o evaluate documents and to formulate methads to eliminate yndue burdens
and costs assmi,at-ed with responding to the Subpoena, to protect conlidential and

extremely scnsitive information and, if necessary, to prepare & motion to quash or Hmit

' A copy of the Subpoena {5 attached hereto as “Fxhibit A.™



those portions of the Subpocna ag to which HKS and MSC cammot reach apreement, In
addition, HKS requires a reasonable opportunity te propose certain beneficial changes to
the confidentiality order that, in HKS’s opinion, are needed lo protect current customer-
specific business activities and other vlira sensitive materials from disclosure. To 11KS's
knowledge, no third-party discovery target had the opportunity to participate and be
heard in framing the confidentiality order, the terms of which, when coupled with the
Subpoena, directly impact HKS’s propristary and commercial information.

Backeround?

On January 29, 2002, HKS received the Subpoena by certified mail. Although the
Subpoena is dated December 13, 2001, MSC did not mail the Subpocna to HKS until
Janvary 25, 2002. MSC also did not give HKS any forewarning that MSC intended to
serve the Subpoena.

The Specifications, Definitions and Instructions of the Subpoena comprise
thirteen pages. Tho Specilications consist of 25 scparately numbered paragraphs, which,
with subparts, seck in excess of 50 categories of matcrials over a period exceeding five
years. As particulanized by its Definitions and Instructions, the Subpoena calls for the
production of virtually all of 11K5s business and financial records, including highly
sensitive and current confidential commercial, research, developmeni and propristary
information, This mraterial also inc{udes documents and information that are othﬂrwis:-c
privileged or subject o confidentiality agreements with third pariies whiu;dh may

implicitly, or do explicitly, require HKS to provide such parties with notice of the

¥ Bee Affidavit of E. Paul Sorcnsen in Support of Motion to Extend Time to Move to Gash or Limi, or
Comply With, Subpoena Duces Tecum Served by MSC.Software Carporation, which is atlached hereio as
“Exhibit B.”




Subpoena and an epportunity to challenge the production of any documents or
information.

The original return date of the Subpoena was February 13, 2002, Therefore, the
Subpeena allowed HKS only ¢leven business days for compliance. Immediatcly upon
receipt, HIKS®s counsel contacted counsel for MSC fo diseuss cooperative compliance,
narowing the scope of the Subpocna and extending the time witlin which HKS was
rcquired to move to quash or limit, or comply with, the Subpoena. Substantial Progress
was made. As a result of those discussions, HKS provided certatn prefiminary
information requested by MSC, and MSC agreed to a brief extension, until and including
February 22, 2002, ol the time within which TIKS was required to move to quash ot limit,
or comply with, the Subpoena.

HEKSisa rclativa]_l;r small, thinly staffed company that is not publicly traded and
has maintained the privacy of its operations. Nevertheless, HKS personnel prompily
devoted attention to this matter, identified those persons most likely to possess material
responsive to the Subpoena and began 1o gulher patentially responsive docaments,
Initially, HKS calculated that it would require at least 180 hours of ernployee time to
locate, review and evaluate all potentially responsive dﬂcumgnts aud intormation. To
date, HKS’s employecs and outside counscl have devoied more (han 100 hours to
responding to the Subpoena. As a resuit of the work done thus far, HKS now estimates
that it will require a tofal of 350 hours #o review and prepare documents for delivery,
including determining whether particular documents are covered by applicable privileges
ot otherwise subject to confidentiality agreements under which third parties must at least

be given notice and en opportunity to objcct Lo production.
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The time that has been afforded to HKS remains inadequate for HKS io locate,

review and process documents for production and to otherwise respond to the Subpoena.
Asgument

In accordance with Rule 4.3(b3, the Administralive Law Judge is anthorized to
grant exiensions of time for good cause shown. The extension requested by HKS is
based on good canse and is reasonable in view of the hreadth and scope of the Subpocna,
which calls tor the production of virtually ai! of HKS s business and financial records
over the past five years, including its most sensitive commereial and teehnical
information, and which requires refinement and discussion in order to meet the legitimale
nceds of the parties involved.

HKS has made diligent efforts 1o respond to the Subpocna in & timely fashion.
HKS immediately contacted counsel for MSC to discuss compliance, refining the scope
of the Subpoena and affording HKS a reascnable opportunity to move {o quash or limit,
or comply with, the Subpoena. HKS promptly identified ta MSC those PCrsons most
likcly to posscss materials responsive to the Subpoena. Also, HKS began searching the
files of those persons and gathering responsive documents.

Consequently, HKS has provided counsel for MSC with an organizational chart,
HKS’s product brochures and a complete set of proprietary ABAQUS® manuals,
consisting of thirtcen separate volumes.: lti addition, HKS is in the process of delivering
further documents responsive to the Subpocna.

As noted above, HKS’s employees and outside counsel have devoted in excess of
100 hours to efforts related to responding to the Subpoena and HKS now anticipates that

it will require a fiarther 250 honts to review and prepare documents for production.



Additional time also is necessary Lo negotiate procedurcs for providing and protecting
certain material.

The efforts to comply with the Subpocna already have diverted key TIKS
personnel from business and operations in a way that is particularly urdensome 16 a
smail company and, therefore, the Subpocna has substantially disrupted and interfered
with businass and operations. HKS has incwred and confinues %o incur considerable
expenscs, mcluding attorneys” fees, in conuection with responding to the Subpoena,

As framed, the Subpoena imposes on HKS, a non-party to this procceding, an
undue and excessive burden and expense. The Subpoena calls for the production of more
than five years’ worth of virtually all of HKS’s business records, mcluding its most
sensitive. commercial and proprietary inlormation, as well as information that is otherwise
privileged. Nonetheless, HKS has negotiated conscicntiously with MSCs counsel to
facililate appropriate discovery.

HKS must be aflorded a reascnable and adequste opportunity within which te
respoid to the Subpoena, including moving to quésh or limit the Subpocna. Although
HK5 does not wish to be critical of MSC’s defense of this case, the fact remaing that the
Subpoena was dated December 13, 2001, but MSC did not forward it to HE.S until
January 25, 2002. Thus, it may not fairly be said that affording HKS a reasonable
apportunity fo respond would impair MSC’s ability to obtain discovery and prepare its
case. Had MSC served the Subpoena when it was prepared, then HKS might have been
provided an adequate period of time within which to respond. HKS has acted prompily
to work out a plan énd agreement to comply and will continue to act promptly and

conscientionsly.



Conclusion
Accordingly, HEKS respectfilly requests an Order, in the form attached hereto,
granting HKS"s motion and extending the time within which HKS ust move to quash or

limit, or comply wiih, the Subpoeena until and including March 29, 2002,

HIBBITT, KARLSSON & SORENSEN, INC.
By its attorneys,

Barbara 5. Cohen (R.1, Bar. No. 2848)
GOLDENBERG & MURILI.P

1} Weybosset Street

Providence, RI 02803

Telephone:  (40) 421-7300
Facsimile: (401} 421-7352

E-mail: bec@aoldenbere-muri.com

Dated: Febrnurary 21, 2002
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CERTIFICATE OF SERVICE AND ELECTRONIC FILING

I, the undersigned, hereby certify that on the Jf I"# day of I'ehruzry, 2002, I cansed a

paper copy of the attached Hibbitt Karlsson & Sorensen, Inc.’s Motien to Extend Time to Move

to Quash or Limit, or Comply With, Subpocna Duces Tecum Served by MSC.Software

Corporation and Proposed Order to be served upon the following persons as specified:

By Federal Express Overnight Delivery:

The Ilonorable D, Michael Chappell
Administrative Law Judge

Federsl Trade Commission

600 Pennsylvania Avenuc, N.W., Room 106
Washington, In.C. 20580

By Federal Express Overnight Delivery:

P. Abbot McCartney, Scnior Complaint
Officer

Burean of Competition

Fedcral Trade Commission

601 Pennsylvania Avenue, N.W. Suile 53030

Washington, D.C. 20580

By Facsimile and First Class Mail:

Tefft W. Smith, Bsq.
Grege F. LoCasio, Esq.
Kirkland & Ellis

655 15™ Street, NW
Washington, DC 20005

!

By Federal Express Overnight Delivery:

Richard B. Dagen, Assistant Dircctor

Bureau of Competition

Federal Trade Commission

601 Pennsylvania Avenne, N.W., Suite 83030
Washington, D.C. 20580
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SUBPOENA DUCES TECUM -
Issued Pursuant to Rule 3.34(b), 16 C.F.R. § 3.34{h}{1997)

7. FROM
I-[ihhi.u Karlszon & Scrensen, [ne. Hibkitt, K adssan & Sorcnsen, Ing
c/a H. David Elibhitt, President  on Michacl B. Lioldenherg, Fhq. UNITED STATES OF AMERICA.
L0 bain Sree 1) Weybosset Street RA RA
Pavrnicket, BL {12860 Prewidence, BT 02403 FEDE LT I}E CDMMSSION

This subpoena reuires you o produce and pemit inspeclion and obpying of designated books, dﬂﬁl]l‘i‘lﬁ;ﬁts {aa_
defined in Rule 3.34/b]}, or tangible things - or lo permit inspaction of premizes - at lhe data and tme specified
in Hem 3, at the request of Counset listed in ltem 2, in the proceeding described in tem 6,

3. PLACE OF PRODUCTION OR INSPECTION 4. MATERIAL WILL BE PRODUCED TO )
Eirkland & Ellis Grege LoCascio
cfo Grogg LoCascio
655 15% Street, NW 5. DATE AND TIME OF PRODUCTION OR INSPECTICON
Washington, DC 20005
{2021 879-5001 Febuuary 13, 2002, at 12:00p.m.

T

'8, SUBJECT OF PROGEEDING

In the maticr of MSC. Software Conporztion, Docket No 9200

—_— e der e

T MATERIAL TO BE PRODUCEDR

S¢e attached definitions, instructions and specifications

8. ADMINISTRATIVE LAR JUDGE 2. COUNGLEL REQUESTING SURPDEMA
Grege LoCascio
The Honomable B Michas] Chappell i Coonse] to Respondent MSC_Software Corporation
6535 157 Sueet, NW

Washington, D 20003

Federal Trade Commissian (202) 870-5000

Washington, D.C. 20580

DATE {55LED SECRETARY'S SIGNATURE
DEC 13 2001 M g %jc/
GENERAL INSTRUGTIONS -
APPEARANCE TRAVEL EXPENSES
The delivery of this subposna ta you by any method The Gemmission's Rules of Praclice require thal fees and
preseribed by the Commission’s Rules of Practica is milsage be paid by the party that requasted your
legal senvice and may subject you to 2 penalty appearance. You should present your claim to counsel
imposed by law for faflura i comply. listed in [emn 9 for payment. I you are pennanently or
tamporarily living semawhers other than the address on
MOTION TO LIMIT GR QUASH thiz subpaena and it would reguira excessive lravel for
. . . you to appear, you must gat prior approval from counse!
The Commissien's Rules of Practice require that any tisted in them 9.

molich to limit or gurash this subpoena be filed within: -

the earlier of 10 days after service or the time for

compliance. The original and len copies of the pelition

must be fited with the Secretary of the Federal Trade

Commission, accompanied by an affidavit of service of

the document upon eounsel listed in Item 9, and upon This subpoena does not require approval by OMB under
all other partles prescaiied by the Rules of Praclice. thes Paperwork Reducton Act of 1980



RETURH OF SERVICE
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In the Marter of MSC.Software Corporation, F.T.C. Docket No. 9799
SUBPOENA DUCES TECUM ISSUED ON EFHALF OF

RESPONDENT MSC.SOFI'WARE CORPORATION TO
HIBBITT, KARLSSON & SORENSEN, INC, (HKS)

Unless modified by agreement with Respondent MSC.Sofiware Corporation (hereinaiter
“MSC”), cach specification of this Subpoena requires a complete search of “your company” as
defined in Paragraph 1 of the Definitions, which appear after the following Specifications.

If you have any questions, or if you believe that the required search or any other part of the
Subpocna can be narrowed in a way that is consistent with MSCs need for documents and
information, you are encouraged to discuss such possibie moedifications with ihe MSC aftomey
identified on the front page of this Subpoena within one weck of your receipt of this Subposna.
{Counsel for MSC is prepared immediately to discuss reasonable means of Kmiting the scope of any
required search for responsive documents and any other reasonable modifications of this Subpoena
11 a desire lo minimize the cost, expense, and fime required to comply with this Subpoena, including
but not Iimited to agreeing to fact stipulations in the form of swom declarations.

To facilitate the speed of your response, MSC requests that documents be produced as their
responsiveness is identified. MSC is prepared to provide third party temporary {awyers and legal
assistants — at MSC’s expense — to assist in the search for responsive documents. MSC will make
persons available at any and all document production sites to iake receipt of and copy responsive
documents, or to arrange for copying under HKS’s contral.

SPECIFICATIONS

It accord with the Definitions and Istruclions, please provide the follawing:

| L HES Organizational Documenis:

i Omne copy of each organization chart and personnel directory in effect since Janvary 1, 1997,
for the company as a whole, and for cach of the company’s facilities or divisions invalved
int any activity relating to any Relevant Product or Service. '

2. Dacuments sufficicnt to identify, for each year, all personnel responsible for, or involved in,
(1) the design, development, enhancement, research, manefacturing, distribution, licensing,
markeiing, sale, support or service of any Relevant Product or Service: or (2} financial
reporting, accouniing, or analysis for the company as a whole apd any HES business
involved in Relevant Products or Services.

3. Documents sufficient to show, for any Relevant Product or Service and for each vear, the
nutnber of people mvolved in (i) fechnical support; {ii) research and development; (fii)

-1-
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10.

11,

12,

13.

consuiting and other value added scrvices, and all documents relating to the need or desire
to hire, ot the difficulties or issues assuciated with hiring, additional persoanel to assist in
tresearch and development activities or technical support,

Docuntents Relating to MSC, UAL & CSAR and the FTC Investipation Af Issyer

Al documents relating to MSC.

.Ail documents relating to CSAR.

All documents relating to AL

All documents relating te any analysis or discussion of MSC’s acquisition of CSAR. or UAI
or the FTC’s investigation or litigation concermng MSC’s acquisitions of CSAR and UAL

AH documents relating to any communications with any third-party (including custemers of
HKS) concerning MSC’s acquisition of CSAR or UAI or the FTC’s investigation or
liigation concerning MSC’s acquisitions of CSAR and UAL

All decuments relating to any communtcations with the Federal Trade Commission
concerning auy Relevant Product or Service, MSC’s acquisitions of CSAR and TIAY, or any
actual or potential customer of any Relevant Product or Service, including any documents,
testimony or statcments provided fo or shared with the Federal Trade Conmission.

HKS Market Analpsis Documents:

All annual or multi-year business or strategc plans prepared by or for HKS analyzing
competition for any Relevant Product or Service.

All documents refaling Lo (i) pluns o activities by any company other than HKS to develop,
matket, or seli any Relevant Product or Service, or (11} HKS's interpretation, analysis,
response, reachon, or plans to coordinate, join, or investigate such company’s activities or
plans. -

All stock analysts’ or other investment community analyses, recopmendations, or research
reports relating te HKS generally ot to any Relevart Product or Service.

For the company as a whole and for ¢ach business vnit, product line, and product related to
the Relevant Product o1 Serviee, one copy of each quarterly or annual budget financial
statement, incoms statement, balance sheet, operating reports, capital investment pians,
financial plans (aciual or forecast), safes plans {actual or forecast), revenue plans (actuzl or

forecast).



I¥.

14,

15.

16.

17.

18.

19.

24

HKS? Relevant Product Capability & Strategic Documents:

Documents sufficient to show the functionality of Relevant Products or Services mads or
sold by HK.S, including the performance capabilities of such procduct and the compatibility
of such product with other software, input parameters, output pargmeters, and pre- and post-
PIOCCSE0TS,

All documents reiating to any plan, decision, or effort by HKS or any other company (other
than MSC, CSAR or UAT) to offer or develop a Nastran-based FEA solver.

Al decuments relating to any analysis or discussion of whether to inciude in any pre- or
post-processor offered by HKS the capability to translate and/or fntegrate MSC, CSAR or
LJAY code and/or solver results into any other company's codes and/or solver results, and

vice-Verst. -

All doenments relating to any meeting of or decition making by the HKS board of directors
or of any HKS baard, executive, or management cormmittee concerning any Relevant Product

or Service, including:
a. all announcsements of, agendas for, and minutes of any mesting or decision making;

b. all memaoranda, reports, presentations, or other documents distributed to or presented
to such board or committecs, incinding all documents relicd upon to preparc the
memorandurmn, report, or presentation; and

c. all documents relating to the dehberations and dectsion making of the beoard or
committes, including notes taken by any persons participating in any such meeting
or decision making,.

HES Competition For Relevant Pradicts or Services.

All documents relating to ary competitive bidding by HILS against MSC, CSAR, or UAlor
product comparisons or benchmarking between an HES Relevant Product or Service and a
Relevant Product or Service offered by MSC, CSAR, UAT or any other firm offering an FEA

solver.

Documents sefficient to identify with partienlanty any instances of HKS gaimng or losing
business or market share from or to M5O, CSAR, or UAL.

All documents relating to competition in the design, development, enhancement, research,

manufactiring, distribution, licensing, marketing, safe, support or service of any Relevant
Product or Scrvice, inclnding all documents relating to:

3.
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&

b

the market share or competitive position of the cowpany or any of its competitors;

the relative strengths or weakncsses of arry person producing or seliing any produci
or service competing wilh any Relevant Product or Service;

lhe relative sirengths and weaknesses and diffcrences in capabilities, features,
enhancements, and modules between or among any Relevant Product or Service;

any actual or potential conditions affecting the supply, denrand, entry, cost, price,
quality, features, enhancements, modules, or applications relating to any Relevant
Product or Secvice; :

efforts to win customers or =ales from other companies, or the loss of customers or
revenues due to competition or sales by other companics;

the effects of compectition from any supplier of any Relevant Product or Servics,
imcluding MSC, UAI and CSAR, on sales, pricing, vevenuves, customers,
development, features, enhancements, modules, or applications:

customers’ use of m-honsc codes, tradiional methods of product testing, or
prototyping; and

the use of unlimited nsage agreements and paid-up licenses.

All documents relating to switching, including shifts in wtihzation, between or among any

o,

B

"Relevant Product or Service and any other product or sexvice, including:

the relafive case or difficnlty of switching;

tﬁe estimated, projected or actual eosts inctrred by users to switch;
the timea required to swilch;

the degree of switching possible;

lhe effect on a user's price fiom swiiching or shifting utifization or threatening to
switch or shift or thie availability of the opportunity te switch or shifi;

the cost of switching atiributable to lost productivity while gaining proficiency m the
new product or service o from use of aless thun optimun product or service;

the cost of and time réquired for twaining;

4



22.

23,

25.

h. the cost of and timc required for translating or convertmg existing files, models,
raulings, cotmands, DMAL allers, or other legacy materials o the new product or

service;
I the effect of switcﬁing on customer of colfaborator relationships;
] the effect of unlimited usage contracts or paid up licenses on switching;
k. the possible loss or cost of complementary softwarg uscd with the product or service;
L the use, avatlability, and the availabilily and effcet of translators and AP209

cxchange format standards; and

m. govemnmental, customer, contractual, industty or collaborater requircments,
preferences, or practices requiring use of or production of analyses or results in any
particular sofiware format.

All documents relating to the competitien ammong aud between Relevanl Products and
Services designed for nse on workstations and those designed for use on siand-alone
computers such as Windows-bascd computers,

ITRN Marketing Materials and Customer Information

For each Relevant Product or Service offered for sale or licensing by HKS, all selling aids‘-.
atd promotional materials and all manuals, including iustructional and installation manuals.

‘Documents sulficient to identily or describe, for cach year, the customers who purchased any

FEA solver from HES, the products such customers purchased, the anmueal amount {ia dollars
and ip units) for each preduct, and the projects for which such products or services were
useil,

All documents s:lemunstraﬁng use or proposed use of Relevant Products or Services made or
sold by HKS for United States government contracts or Federal Aviation Authority certified

b=

DEFINITIONS

L'he terms “your company,” “the company,” or “HKS" mean Hibbitt, Karlsson & Sorensen,
Incorporated, its domestic and forcigm parents, predecessors, succossors, divisions, subsidia-
ries, affiliates, partmerships, and joint ventures, and all directors, officers, employees,
attorneys, agents and representatives of the foregeing. The terms “subsidiary,” “affiliate,”
and “joint ventire™ refer o any person in which thiere &8 partial (25 percent or more) or total

_5-
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11.

ownership or control by the company.

The term “MSC” means MSC.Software Inc. or any of its officers, directors, employees,
consultants, or agents to the extent such individuals are acting on behalf of MSC Software,

Inc.

The term "UJAI" means Universal Analytics, Ine., its domestic sand forgign parents,
predecessors, divisions, subsidianies, affiliates, partnerships, and joint ventures, and all
directors, officers, employees, agents and representatives of the foregoing.

The term "CSAR" means Computerized Structural Analysis and Research Corporation, its
domestic and foreign parents, predecessors, divisions, subsidiaties, affiliatcs, partnerships,
and joint ventures, and all directors, officers, emplovees, agents and representatives of the
foregoing.

The term "documents" means all computer files and written, recorded, and graphic materials
of every kind in the possessios, custody or control of the company. The term "docuinents”
includes clectronic correspondence and drafts of documents, copies of documents that are
not identical duplicates of the originals, and copies of docamenits the criginals of which are
not in the possession, cusiody or control of the company. Tirstenn *computer files" includes
information stored in, or accessible through, computer or otherinformation retrieval systems.
Unless otherwise specified, the term "docuiments” excludes bills of lading, invoices, purchase
orders, customs declarations, and other similar docaments of a puiely transactional nature
and elso excludes architectural plans, engineering bineprinis, and source code.

The term "person” includes the company and Dicans any nalural pesson, corporate entity,
partncrship, association, joint venture, government entity, or frust.

The term "relating to” means in who'e or in part constifuting, conlaining, colcerming,
discussing, describing, analyzing, identifying, stating or in any way refesring fo.

The term “documents sufficient te show™ means documents that arc necessary and sufficient
to provide the specified information, If summaries, compilations, lists, or symopses are

desirad as a basis for providing the requested infonmation, MSC is prepared to discuss the
forms and coatent of such surnmaries, compilations, lists, or synopses in order to minymize

burden.

The terms "and” and "or" have both conjanctive and disjunchive meanings.
The terms “each,” “any,” and “2l” mean “each and every.”

The term “incloding”” means incleding but not limited to.



12.

i3

14.

15.

16.

17.

18,

The singular form of a noun or proncoun inchides its plural form, and vice verss; and the -
present tense of any word includes the past tense, and vice vorsa.

The term “commumnication™ means any exchanpe, transfer, or dissemination of litformation,
regardless of the means by which it is accomplished.

The term “agreement” or “contract” means any oral or written contract, arrangeme;it or
underslanding, whelhar formal or informal, between two or 1iore persons, together with all
meodifications or amendments thercto.

The term "plans” means tentative and preliminary proposals, recommendations, or
considerations, whether or not figalized or authorized, as well as those that have been

adopted.

The term "Relevant Product or Service” as used herein means any software product that
contains FEA sufiware (either as a stand-alone product or ernbedded as part of a broader
soflware product) and any services provided in connection with or relating to FEA software,
including maintenance, bug f[ixes, updates, initialization, media, transfer, product
development or enhancement, customer-fanded development, training, and hot line and 1-
B0 consultation. The ierm “Relevant Product or Service™ also includes all computer aided
desien (CAD) software of computer aided engineering (CAE) software that functions as FEA

sofiware.

The term “Nastran” mcans all sofitware products, regardless of platforra on which the
software operates, based in whole or in pari on the Nastran code or Nastran kemel developed
orijrinally either by the National Aeronautical and Space Administration ("NASA™) or by any
person acting pursuant to a developmcnt contract wilh NASA, and includes any program
released into the public domain by NASA or the Umiversity ol Georgia; all velue-added
enhancements, featurss, modules, applications, applications programmping mterfaces,
progranuming languages, and Direct Matrix Abstraction Programming (“DMAP”) for any
Nastran product; a#l products that integrate or corabine Nastran with any other product; and
ali services relating to Nastran, including maintenance, bug fixes, updates, inifiafization,
media, lransfer, product development or enhancement, customer-funded development,
training, and hot line and 1-800 consultation for Nastran products. The term also ncludes
Nastran for Windows, MSC.FEA, Dytrarr, MARC, Flight Loads, Astres, Gensa, Akusmed,
Working Model, Bifini, GPS, Cosmos, or any other solver hicensed or sold by MSC.

The term “FEA software” means all software products offering finite element analysis,

including Nastram, regardless of platform on which the software operates, and includes all
value- added enhancements, features, modules, applications, applications programming
interfaces, and programming languages for the software, all products that integrate er
combine the FBA software with any other product, and all services telating to mamtenance,
bug fixes, updates, initialization, media, transfer, product development or cnhancement,

7



training, and hot line and §-8B00 consultation for FEA products. Lhe term “FEA software”
includes, but s not limijted to, sofiwarc that has cmbedded FEA solver functionality, or any
computer aided design (CAD} software or computer aided engineering (CAE) software that
competes with can be perdform functions stmilar to an FEA solver,

INSTRUCTIONS

Except for privileged material, the company shali produce each responsive document in its
entirety by including all aitachments and all pages, regardiess of whether they directly relais
10 the specificd subject maller. Excepl for privileged material, the company shall not redact,
mask, cut, expunge, edit or delete any responsive document or portion thereof in any manncr.

All references to year refer to calendar ycar. [fnless otherwise specified, each of the
specifications calls for documents and information dated, generated, received, ot in effect

after January 1, 1997,
The peographic scape of search is the world.

Unless otherwise indicated, in lieu of original bard-copy documents or electronically-stored
documents, the ¢ompany must submit legible copics. However, 1f the coloring of any
document commumicates substantive mformation, the company must submnit the original
document or a like-colored photocopy. Electronic documents shall be produced, inchiding
documents stored in personal computers, porfable computers, workstations, minicomputers,
mainfranies, servers, backup disks and tapes, archive disks and {apes, and other forms of
offiine storage, whether on or off company premises. Electronic mail messages shall also
be provided, even if only available on backup or archive tapes or disks. Computer fles shall
be priitted and prodoced i bard copy or prodaced in machine-readable form {provided that
counsel for MSC determine prior to submission that it would be in a format that allows them
to use the computer files), fogether with instructions and 2ll other matenals necessary o nse

or interpret the data.
Magnetic media shall be submiited in the following forms and formats:

a Magnetic storage media. counsel for MSC will accept: (1) 9-track computer tapes.
recorded in ASCH or EBCDIC fommat at either 1600 or 6256 BPI, (2) 3.5-inch
raicrocomputer floppy diskettes, high-density, double-sided, formaited for IBM
compatible computers (1.44 MB capacity); {3) lomega ZIP disks fonmatted for IBM
compatible PCs {100 or 250 MB capacity); {4) CD-R74 CD-ROM readable disks
tormatted to ISO %660 specifications (650 MB capacity); (5) Iomega DITTO mir
data cartridges (2000 MB capacity). - Counsel for MSC wiil accept 4mm & 8mm
AT and other cassette, rini-cartridge, carfridge, and DAT/helical scan tapes by
pre-authorization only. In all events, files provided on 4nun DAT cassettes must not
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be compressed or otherwise altered by propristary backup programs. Where data is
to be transferred from a ITNDX sysiem, counsel for MSC will accept data provided
ot Emm DAT created nsing TAR or DD.

b. Fite and record stuctures,

{i} Magmnetically-recorded information from centralized non-microcomputer-
based systems:

(@}  File stuctures. Counsel for MSC will accept sequential files only.
All other file structures must be converted into sequential format.

(by  Record simetures. Counsel for MSC will ancept fixed length records
only. All data in the record is ta be provided as it would appear in
printed format: fe., numbers unpacked, decimal points and sigus
printed

() Magnctically-recorded information from microcomputers, Microcomputer-
based data; word-processing documents should be in DOS-text (ASCH),
WordPerfect 8 or earlier version, or Micresoft Word 2000 or earlicr version
format. Spreadsheets should be in Microsoft Bxcel 2000 {xls)} or earlier
version, or Lotus-compatible (wk1) format. Database files should be in
Microsoft Accrss 2000 (mdb) or earlier version, or dBase-compatible { dbf),
version 4 or earlier, format. - Database or spreadsheet files also may be
submitted after conversion to ASCII delimited, comma separated format, with
field names as the first record, or to or fixed length ficlds accompanied by a
reeord layoul. Graphic images must be in TIFF 4 format, compressed and
uncnerypted. Other proprietary software formats for werd processing
documcnts, sprcadsheets, databases, graphics and other data files wiil be
accepted by pre-authorizalion only. For microcomputer files that are too -
large tor one disk, files may be provided m a compressed ZI? format.

C. Documentation.

{1} Data must be accompanied by the following information:
{a) fiull path name of the file; and

(b}  the identity of the media on which on which it resides, e.g. the
identity of the cd, zip disk or floppy that holds the file. In the case of
complex files or directories of files, all component files that are part

of a given directory must be specified with thewr full path names,



Wherc necessary, the subdirectoriss that must be ercated m order to
successflly read these submitted files must be provided.

(11} Files must be accompanied by the foliowing information; (a) filerame; (b) the
identity of the particular storage media on which the file resides; (¢) the

position of the file on the media,

{iii}  For all sequental files, the documentation also must include:
(g)  the nwmber of reconds conlamed in Lhe file;

(b)  the record length and block size ; and

{c) the recotd layout, including the name of cach element, the cloment’s
size its bytes, and the element’s data type.

The documentation should be included in the sanie package as the storage media,
along with a printout of the first 100 records m report format.

d. Shipping. Magnetic media should be carefully packed to avoid damags, and must be
shipped clearly marked: MAGNETIC MEDIA DO NOT X-RAY.

€. Vims Checks: Media will be scanned for computer vimses. Infected media will be
returned for replacement,

The company shall mark each subritted page or sheet witl: its corporate identification, Ze.,
HEKS, and with consecutive document control oumbers.

Responsive docurmnents from each person's files shall be produced together in file folders that
scpregate the person's files. Documenis responsive to Specification No. 19 shiali be produced
in file folders segregated by customer and in chronological order within each customer file.

For each box containing responsive documents the company shall:

a. number each box; ami

b. mark each box with the name(s) of the person(s) whoese files arc contained in that
box, and the corregponding consecutive document control numbers for each such

person’s decuments.

Where identical copies are found inmore than one person’s files, the company must produce
onc copy from cach person’s files, or otherwise 1dentify the person from whom rdentical
copies af the document are found.
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11.

12.

If it is claimed that any document, or portion thereof, responsive to any request or
Specification is privileged, work product, ot otherwise protected from disclosure, identify
such information by its subject matter and state the nature and basis for any sech claim of
privilege, work product, or other ground for nondisclosure. Asto any such document, state

or describe:
a. the reasen for withholding it or other information relating to it;

b. the author and date of the document,;

c.. ecach individual to whom the original or a copy of the docinment was sent;
d. cach individual who received the criginal or a copy of the docwment;
E. the date of the document o oral commumnication;
1. the general subject matter of me:dﬂcumml;
E- {H= relﬂvam.doc_ummt request or Specification the document is raspunsiva.to;

whether the document was prepared in anﬁcip ation of Itigration, and if the document
was prepared in anticipation of htigation, in addition provide the names of parties,
case manber, and the date of the compiaint filing; and

L. any additional information on which you base your cliuums of privilege.

For each author, addresses, and recipient, state the person’s full name, title, and employer
of firm, and denote all attorneys with an asterisk. The description of the subject matter shall
include the number of the pages of cach document and shail describe the nature of each
docoment in a manner that, without revealing infornmation itself pnvileged or protected, will
enable counsel for MSC o assess the applicability of the privileged or protection claimed.
Any part of 2 document to which you do not claim privilege or work product should be

produced in full.

If there are no documents responsive to any particular request or Specification, the company
shall state so in its answer to the document request or Specification.

I documents responsive to a particular specificatton no longer exist for reasons other than
the ordinary course of business, but the company has reason to belicve have been in
existence, state the circumstances under which they were lost or desiroyed, describe the
documents ta the fullest extent possible, state the specification(s) to which they are
responsive, and identify persons having knowledge of the content of such docwnents.
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13.

14,

1n lieu of original documents, the company may subinit legble copies of documents so long
as the company verifies with the attached form that they fully and accurately represent the

originals.

To furnish a complete response, the person supervising compliance with this Subpoena must
submit a signed and notarized copy of the attached verification form along with the

regponsive materials.
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VERIFICATION

[ personally supervised the preparation and assembly vfthis responsein accordance with the
Deefinttions and Instrictions set forth in Subpoena Duces Tecum Issucd on Behalf of Respondent
MSC . Sofiware Corporation in MSC. Software Corporation, Docket No. 9299, All copics submitted
in lieu of originals are true, correct and complete copies of the orzginal documents. This response
is complete and correct to the best of my knowledge and belief.

Signed:

Name;

Tiﬂu :

Date:

Subscribed and swom to before e this dav of

Notary Public

My Commission expires
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UNITED STATES OF AMERICA
FEDERAI. TRADE COMMISSION

In the Matter of

MSC SOFTWARE CORPORATION, Docket No, 9299

a corporation.

i il T T T T

. AFFIDAVIT OF E. PAUL SORENSEN IN SUPPORT OF MOTION
OF THIRD-PARTY HIBBITT, KARLSSON & SORENSEN, INC,
TO EXTEND TIME TO MOVE TO QUASH OR LIMIT, OR COMPLY WITH,
SUBPOENA DUCES TECUM SERVED BY MSC.SOFTWARE CORPORATION

I, E. Paul Sorensen, being first duly sworn on oath, hereby depose and zay as
follows: |

1 I am the Vice-President for Sales and Marketing of Hibbitt, Karlsson &
Surem:_m, Inc., ("HKS”} and I am authorized 1o make this affidavit on behalf of HKS, |
make this affidavit in good faith and on the basis of personal knowledge of the facts set
nut herain,

2, 1IKS iz a Rhode Island mqmﬁtiﬂn located in Pawtucket, Rhode [sland.
HES develops and supports the ABAQUS® suite of engineeting analysis software
programs, which are known ior their nonlinear finite element analysis capabilities. HKS
has approximately 200 cmployces at its headquarters in Pawtucket, Rhode Island. In
.additim], HKS has | 7 branch offices or subsidiaries located thronghout the United States
and in nine foreign countries. Approximalely 120 persons sre employed at the branch
offices or by the subsidiariecs. HKS does not i].ﬂva an in-house legal staff, HKS is and

has aiways been 2 privately held company.



3. I have reviewed the Subpeena Duces Tecum {“the Subpocna”™) that was
served by MSC.Software Corporation (*MSC™} on HKS"s agent [or service of process by
certified mail, return receipt requested. Although the Subpuena is dated December 13,
2001, it was not forwarded to 1IKS untit January 25, 2002 and it was not received by
HICS until January 29, 2002,

4. The Specifications, Definitions and Instructions of the Subpocna comprise
13 pages. The Subpoena lists 25 scparate Specilications which, including subparts, |
requiest mote than 50 different catcgories of materials. Tn view of the Definitions and
Tnstructions stated in (he Subpoena, the Subpoena calls for the production of virtuaily all
of E{S’s business and financial records, including highly sensitive and confidential
commercial, research, developiment and proprictary information, over a period exceeding
five years. This matedal also includes documents and information that arc otherwise
privileged or subject to confidentiality agreements with third parties which may require
HK'S to provide such parties with notice c.rf the Subpocna and an opportunity 1o challenge
the production of any documents or information,

5 immediately upon receipl of the Subpoena, HKS’s counsel contacted
counsel for MSC {0 discuss narrowing the scope of the Subpocna and extending the time
within which HKS was required to move to quast or limil, or comply with the Subpoena.
As a result of those discnssions, HKS provided certain preliminary information requested
by MSC and MSC agreed to a brief extension, from Febmary 13 until February 22, 2002,
of the return date of the Subpocna.

6. HKS personncl promptly identified those persons most likely to posscss

material responsive to the Subpoena and began to gather that material. Initially, we



estimaled that it would reqnire =t least 180 hours of employes time to locate, review and
cvaluate all documents and information that are potenlially responsive. As of this dats,
HKS personnel and outside counsel have devoted more than 100 hours to efiorts related
1o rezponding to the Subpoena. As a result of the work done thus far, we now estimate
that it will require an additional 25¢ hours to review and prepare documents for delivery,
inclnding determining whether particolar documents are covered by applicable privileges
or otherwise subject to confidentiality agreements under which third parties must at least
be given nofice and an oppurtunily to object to production.

7. The elfuris 1o comply with the Subpoena have unduly dismpied and
interfered with HKS’s customary business and operations, and continue fo unduly disrupt
and interfere with HEKS’s customary business and operations, because, armnong olher
things, these cfforts have required HES to re-assign personnel and put off cther
scheduled projects. Moreover, HKS has incured and continnes to incur substantial
CXpelses, including attorneys’ [ees, in connection with responding to the Subpocna.

L ‘The Subpocna imposes on HES, a non-party to this proceeding, an undue
and excessive burden and expense. The Subpocna literally calls for the production of
more than five years’ worth of virtually afl of HKS's business records, including its
confidential, proprietary and otherwize privileged docwinents, as well as those of its
subsidiaries and representatives. The Subpoena requires l'IKS.TD locate, review and
evaluate this enormous quantity of matcrial in a very compressed timeframe. ‘The burden

and expense that the Subpoena imposes on HKS greatfly outweigh sy likely benefit that

the Subposna may yield.



9, HKS 1 unab1§ 1o accomplish the tasks imposed by the Subpoena in the
inordinately short period of time that MSC has atferded HKS. The oppressiveness of the
Subpoena and the substantial burden and expense it imposes on HES are compounded by
the fact that MSC unduly delaved in serving the Subpoena. Altheugh the Subpoena is
dated December 13, 2001, MSC did not forward the Subpoena to HKS until Fanuary 25,
2002 und it was not received by HKS until Janvary 29, 2002. MSC could have provided
HKS with an adequate period within which fo respond Loy the Subpoena. Instead,
however, MSC failed to serve the Subpoena for more than six weeks.

1),  For these reasons, HKS respecttully requests an extension of the time

within which il must move o quash or lumt or comp!y with, the Subpoena until and

Wi

E.’ﬁaul Lorenzen

including March 22, 2002,

STATE OF RHODE ISLAND
PROVIDENCE COUNTY

Swvbecribed and sworn to before me this ¢ day of Fecbmary, 2002,

e A DTy

\l}_'}:-jry Public ™

My Commission Expires: .‘L»-.ag:-ﬁ-l' b,262%




-PUBLIC

UNITED STATES OF AMERICA
FEDER AL TRADE COMMISSION

In the Matter of

MSC.SOFTWARE CORPORATION, Dacket No. 9299

8 ¢orporation.

ORDER GRANTING HIBBITT, KARLSSON & SORENSEN, INC.’S MOTION
TO EXTEND TIME

Third-Party Hibbitt, Karlsson & Sorensen, Inc. {“HKS”] has submitted a motion
to extend the time within which HEKS must move to quash or limit, or comply with, the
Subpoena Duces Tecum (“Subpoena™) served by Respondent MSC . Software

Corporation.

TJpon consideration of the motion, it is hereby ORDERED that HK §’s inotion is
granted and that the tirne within which HKS may move to quash or limit, or may comply

with, the Subpoena is extended until and including March 29, 2002,

ORDERED:

D. Michael Chappeil
Admimstrative Law Judge

Dated:




