UNITED STATES OF AMERICA

BEFORE FEDERAL TRADE COMMISSION / ~ .~
In the Matter of )
)
MSC.SOFTWARE CORIORATION, ) Docket No, 9299
a corporation. }
}

TG:  The Honorable D, Michacl Chappel!
Admimstrative Law Judge

COMPLAINT COUNSEL’S MEMORANDUM IN OHFPOSITION
TO RESPONDENT'S MOTION T COMPEL

Complaint Counsel file this Memorandum in opposition to “Respondent MSC Software
Corporation’s Maotion to Compel Complainr Counsel o Respond to Writlen Discovery™ daled
January 25, 2002 {hereafter Respondent’s “Motion to Compel™). The motion was filed with an
accompanying memorandum in support (hereafter “R. Mem.”), and Respondent also has filed a
supplemental supporling miernorandurm daled January 30, 2002 (hereafter “R. Supp. Mem.” )

For the reasons set farth below, the Motion to Compel should be denicd. The demands
mada in the Motion to Compel have been substantizlly mooted by the substantial body of
meaningful discovery materials provided by Complaint Counsel over many weeks, and hy
Complaint Counsel’s lengthy and detailed revised interropatory responses which were provided
to Respondent’s counsel on January 25, 2002, the same day the Motion to Compel was [led. To
the extent there remain further catcgories of documents and information not provided by
Connplaint Counsel pursvant to Respondent’s discovery demands, twese ure being properly
withheld from preduction by Complaint Counsel pursuant to the work product doctrine and

various well-established privileges. Because Respondent has not provided cven the most



rudienentary basis for seeking 1o breach these privileges, the Motion Lo Compel — insofar as it
sceks to compel ferther discovery (rom Complaint Counsel bevond the substantial quantity of
information and material already provided — must be denied.

I. RESPONDINT IS PURSUING GAMESMANSIIIP BY ITS USE OF
CONTENTION INTERROGATORIES.

Respondent opens its supplemental memorandum by declaring that this litigation “is not 4
game.” K. Supp. Mem. at |, But by the pending motion Reapondent continues its own brand of
discuovery swamesmanship, in what is plainly an effort (o perpetuate pre-triai disputas, delay the
prosecution of this case and prevent the ALJ from completing his Initial Decision within the one-
vear period required by Role 3.51 of the Commission’s Rules of Praclice.  Respondent already
his used its prowstalions aboul Complaint Counsel’s discovery responses to unjustifiably delay
depositions of its executives and cmiployees [or nearly two months, Respondent now seeks an
order compelling Complaint Counsel, among other things, to provide further answers to the
open-ended contentlon interrogatories it served af the ourset of this litization, and seeks without
#ny showing of parlicularized need to breach well-cstablished privileges protecting the litnited
categories of information and documents that have not alrcady been provided to Respondent.

A, Complaint Connsel Have Already Provided Respondent With
Substantial and Meaningful Discovery.,

To place the current dispule in context, we note that in fact Respondent has abundant
materials for preparation of its defense, piovided by Complain, Counsel in fisll compliance with
their legitimare obligations Lo make initial disclosures gnder Rule 3.21¢b) and the Scheduling
Order in this case. and in response to Respondent™s intariogatorics and document request,  The

discovery Taaterialy provided by Complaint Counsel include:
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- Copies of all third-party materials received in response to Commission investigative
subpocnas, or voiuntarily in liey of process, in the investigalion of this case;

- Complaint Counsel’s preliminary witness [ist, which spectfies information on mare than
[orly third party witnesses who Complainl Counscl may call at trial, most of whom arc

employees of MSC custonmears:

- All verbatim statements of witncsses identified on Compiaint Counsel’s preliminary
witness Hst; and

- Afl materials received by Complaint Counsel to date in response to outstanding Pant 3
subpoenas Lo third parties,

In addition to these taterials provided by Complaint Counsel, of course, Respondent hay
access Lo ity broad general knowledge of its business and 1o its particularized knowledge of the
circumstances of the acquisitions that are the subject of the Complaint, all of which is available
t0 il {rom its own business records and the recollection of its emplovess. Morcover, as to the
Tnatlers at issue hare, Respondent has been aware since early on in the pre-complaint period of
the speeific matters under investigation by the FTC. Indeed, as long ago as November 2000 -
nearly a year before the Commission isseed its Complaint — Respondent was able to produce and
submit to the Bureau of Competition a 43-page contidential whitc paper discussing in great detail
precisely the same matters as to which 1t now claims Lo need coalention interrogatory answers,!
These real-world facts undermine significantly the Respondeat™s current assertions that it canool
meaningfully prepare its defonse withouot further generalized discovery of the contentions

undearlying the allegations of the Complaint.

' “The Acquisitions by MSC.Software of Universal Analytics, Inc. and Computctized
Structural Analysis and Research Corporation Were Procompetitive,” O"Melveny & Myees LLE,
Attornicys [or MSC.Sollware Corporation {Nov, 28, 2000). The white paper included ienprhy
discussions of, among other things, the capabilities and uses of Nastran software, s
comparability ta the products of other firms, the ability of Nastwan users to swilch to competing
products, and the likelihoed of anticompetitive effects resuliing from the acquisilions in question.,
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R. Respondent’s Farly and Open-Ended Contentien Inicrrogatories Are
A Well-Recognized Form of Discovery Abuse,

‘The contention interragatories to which Respondent now seeks further respansas were
served at the very outset of the discovery period, They were prepared without any thorough
revicw of the discovery raterials relermed o above. "They follow a simplistic and repetitive form
— for example, repeatedly asking Complaint Counsel to state “all evidence” or “the bases” for
allegations made in the Complaint or “each instanee” of a parlicular neeurence or cireumstance
teferred o in the Complaint.  The interrogataries by their icrms arc piainly intended to be as
open-cnded as Respondent can mike them, subsuming virtoally every fact or circumstancee that
may ba ralated to the tnatters sct fouth in the Compiaint.

Tse of such open-cnded intcrrogatorics, particolarty early in the discovery process, 1s a
well-recognized form of civil discovery abuse. As one count has said:

[TThete iz substantial reason to belicve thal the early knee jerk tiling of sefs of

conlention inlerrogatorics that systematically track all the allegations in an

npposing party’s pleadings is a serious form of discovery ahose. Such

comprehensive sets of conlention interrogatories can be almost mindlessly

peneraled, can be used to impose great burdens on opponcats, and can generale a

great deal of connlerproductive [Tiction between parlics and counsel. Morcowver,

at least in cases where defendants have access to most of the evidence about their

own behavior, it is aot ac alf clear that forcing plaintiffs to answer these kinds of

juestions, early in the pretrial period, is sufficiently likely ta be productive Lo

justify the burden that responding can entail.

In r¢ Convergent Technologies Secpoties Litigation, 108 LRI 328, 337-338 (N.D.Cal, 1355).

Acvcord, Fischer & Poricr co v, Tolson, 143 FRIX 93, 95-97 (E.D1%. [992). Because of the risk

of systematic abuse Irom the filing of prematuee conteoticon interrogatarics prior to the parties’

review of relevant documents and pursuit of identitied witnesses, some courts in their local mfes

prohibit any interrogatories seeking the claims and conlentions of an opponent until after the
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conclusion of other fact-related discovery, unless leave of the court is obtained. E.g. Local Rule
33.5, United States District Court for the Southern District of New York. See (o re Convergent

Technologies Securjlies Litigalion, supra, 108 F.R.ID. at 334

. Complainl Counsef Already Have Provided More-Than-Suflicient
Answers To Respandent’s Contention Interrogatorics.

The precedent discussed above would Gave provided Complaint Counsel with abundant
grounds to refuse to provide any response to the Respondent’s premature and improper
comtenlion interrogatarics. Nonetheless, Complaint Counsel not onee bul twice have provided
good-faith wiitten answeis to the intcrmogatories, despite their unjostifiable breadth and
premature timing. On December 12, 200, Complaint Counsel served objections and responses
Lo Lhe interrogatories (K. Mem, Ex, I7) thar providad pencraiized responses bul noted that
answers to many if not all of the questions propounded were ascertainable with equal if not
greater ease by Respondent from its own information of from 2 review of the materials Lo be
submitted in responsa to Respondent’s document request.

Respondent way nol sulisficd, howeyer, and protested thal further more specific responses
should be provided, Although Complaint Counsel 3id nol then and docs nol now believe that its
initial responses were inadequate,® we conferred on several accasions with counsel for
Respondent and agreed to accommaodate Respondent by preparing Murther more delaited

responses (R, Supp. Mem. Ex, A). Preparation of the 49-page revised responses took more 1ime

* Respondent’s assertion thal Cemplaint Counsel in a lelter Lo Respondent on January 3
“acknowledged the deficiencies in its fsic] responses” (K. Memn. at 2) is o bald misrepiesentation,
What the letter said was: “[ W e do not concede that our {responses] were in any way deficient,
and do not believe that & motion to compel wouald be wacranied or suecessiul " Letrer of Kent
Cox, Jan, 3, 2002 (R, Mem, BHx. B)ar 1.
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them anticipated, and they were served on Respondent on Janvary 25, the same day Respondent
filed its Motion to Conpel.

Respondent’s reaction to Complaint Counsel’s revised infermogatory responses sugpesty
that the interrogatories are so flawed that answers given 1o thern will pever satisfy the
Respondent. Bespite the substantially greater detai! contained in'Lhe recent revision, Respondent
continues to assert thal the revizsed responses “‘remain dalicient for all the reasons set forth™ in the
Motion to Compel as originally [led. R. Supp. Mem at 2 (emphasis added). This reaction
strongly suggests thiw Respendent views its interrogatorics as indefinitely open-snded.

For example, in support of its motion Respondent takes Complaint Counsel to task for
assedtedly failing to delineate 1he “metes and bounds™ of the relevant product markets at issue in
the case (K. Mom. at 8-14). Respondent specifically asks Tor an order requiring, among other
ings, that Complaint Counsel identify specilic products and firms that are within each of the
product markels alleged in the Complaint and identify the ways in which Wastean is differentiated
from other FEA solver products (R, Mem. at 213, In the revised respenses, Copplaint Counsel
wdenlily the versions of Nastran, from speeitic firms, that are in the defined “advanced Nasiran®™
product marketr {R. Supp. Mem. Ex. A at 13-16]) and discuss the products of the speeific [irms
that fall within the hroader defined product market for advanced linear analysis solvers (id. ar 19-
2y, Complaint Countgel discuss the considerations pertaining to substitution between ad vanced
versions of Nastran and non-Nastran solvers (1d. a1 18-18) including specifying Lhe varions
categories of switching costs that make such substitution difficuail {id. at 17). Complaint Counsel
identify numercus thjd-party customezs of Respondent that have analyzcd the conditions (hat

disconrage swilching between Nastran and non-Nastran solvers (id. ar 17). Complaint Counsel
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discuss numerous specific products of MSC and other firms that fall ourside the defined praduct
markels, and summarize the reasons for their conclusion thal Lhese products fall outside the
detined markets (id. ar 21-23}. In short, the revised responses, served on the same day as the
Motion to Compel was filed, provids exactly the discussion called for by Respondent in its
memarandum in support of its Molion to Compel.?

Yet in its supplemental memo, filed after having reegived the evised intermogatory
responses, Respondent’s demaands have morphed again, Now Lhe Respondent accuses Complaint
Counsel of “dodging] its responsihility” 10 describe the relevant prodoct market becauss
Respondent deems that the revised responses are nsuilicien(ly precise in discussing the specilic

fearnres of the competing products identilied in the respective markets (R. Supp. Mem. at 2-4).

¥ Conlrary Lo Respondent’s assertion (R. Supp. Mem. at 4-3), Complaint Counscl also
provided a meamingflol response deseribing our contentions comcerning the existence of
anticompetitive cticets rom Lthe challenged acquisitions. The revised responses state Complaint
Counsel's contention that MSC is the dominant supplier of products in highly concentrated
markets, and that the challenged acquisitions enhanced MSC's power {o raise or mainlain prices
above competitive levels and withbold or delay product enhancements and developments. {R.
Supp. Mem. Ex. A at44). The responses note specific eustomers as to which the acquired firms
had compored with MSC priot o their acquisitior — competition that plainly was ended by the
acquisitions, 1d. at 44-45, Althowgh, as the responses noig, it s likely thal MSC may have
refrained from felly exercising itz enhanced markear power dueing the pendency of the
Comrnission’s investigation, the response describes seversl specitic instances of conduct by
MSC that appear to reflect the cxercise of post-merger market power. Id, at 45, These inclode
charging customers higher prices for advanced versions of MNasiran than they would have paid
had they been able fo switch (o lower cost advanced versions of Nastram available from UAT or
CSAR; (b) charging former licensees of UAT Nastran and CSAR Nasiruo higher prices for Lheir
advanced versions of Nastran: {c) implementing higher 1999 list prices for MSC Nastran when
rencwing cusling licenses or maintenance agreements following the acquisitions: () chatging
higher prices for renewing annual licenses [or single-user and campus licenses in 2002; and (e)
eliminating the availability of ancual licenses for 2002 and beyond. Id. "The responses also
describe specific instanees of competition by UAT and CSAR with MSC in developing product
crihancernents and new functions and features for their respective products, listing a number of
specific cuslomers. 1d. at 46-47. In short, it is preposterous for Respondent Lo suggest that
“Cornplaint Counsel has no concrete examples of anticompetitive offcets.” R. Supp Mem. at 5,
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For cxample, says Respondent, a comment in the revised responses concerning Nastran's ability
“to solve large problems with a faree oumber of degrees of freedom™ i3 insufficient because the
responses do 1ol address what it apparently believes are further questions implicitly posed by the
interrogatories: “| What number of degrees of Ireedom constitute 4 large problem? And, does
complaint counsel contend ... that MSC can price discriminate to those customers (ie. charge 2
higher price)® (R. Supp. Mem. at 3-4).

Respondent plainly considers its general interrogateries sufficiently open ended 1o
subsume even Lhis kind of thied, fourth or fifth-level subsidrary questions. Moreover, by taking
Complaint Counsel Lo task for using what it deems “qualifying language” in the revised
responses (terms like “including™ or “such as™), Respondent states expressty that its intention in
Lhe inlerrogatories is to Torce Complaint Counsel e “provid[a] whatever faciual information
{Complaint Counscl] pussesses supparting the allegations in ils complaint,”™ (R. Supp. Memm. at
4, emphasis added). Respondent thus plainly admits that it is not simply seeking to clarify
Complaint Counsel’s contentions about the allegations of the complaint, but rather Lo extract
exhaustive writlen responses detailing all facts and coutentiuns concerming all conceivable issues
in the case.® Such an objective is illeginmate, burdensome and harassing, and is precisely the
sout of use of contention interrogatories that the courts have found to be un abuse of the discovery

process.

“Indeed, Respandent’s mation not only sceks Turther answers with respeet o particular
matters touched on it its supperling memos, but expressly goes beyond such specifics to
“respectiully request™ that all of the interrogatories be answered “meaningfully™ even if no
particular critique of Complaint Counsel's response has been raised by Respondent here. R,
Mem. at 21 n.8, In its supplemental memo, Respondent expressly reallimms its request for the
samic hroad relief. R. Supj. Mem. al 7.
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T Complaint Counsel Should Not Be Required To Provide Any Further
Response To The Contention Interrogatories.

The ohjzetive of the Respondent in pressing for further answers to its interrogatorics gocs
far beyond any lepitinate need of the Respordant to clarify the allegations of the Complaint 50
that it zan conduct discovery, work with axperts o prepare its defense, Indeed, Respondent’s
papers miake clear that the interrogatorics are intended 10 be so broad and open-cnded thal they
are essentially incapable of being answered to Respondent’s satisfaction. Requiring Complaint
Counsel to further porsoc the impossible task of satisfying the Respondent would setve no
legitimate purpose, would merely perpetuats the pre-trial conflicts that have beset the case thus
Tar, and would indulge Respondeant’s desire to use the discovery process to harass and o delay
the resolution of this case. Respandent’s Mohon to Compel further responses (o ils contention
interrngatories should be denied *

I1. RESPONDENT'S PURSUIT OF FURTHER IMSCOVERY TROM
COMPLAINT COUNSEL SEEKS WITHOUT EBASIS TO BREACH
WELL-ESTABLISHED PRIVILEGES AND DOCTRINES PROTECTING
AGAINST DISCLOSURE OF NARROW CATLGORIES OF
INFORMATION ANID MATERIALS.

A neted above ar page 2, Complaint Counsel have provided Respondenl wilhoa

7 Respondent complains that Complaint Counsel’s designation of its revised responses as
“Contidential - Attameys Fves Only” pursuant to the Protective Chrder in this casce provents
Respondent’s counsel lrom providing the docurment to executives of its clignt, and interferes with
the ability of the Rospondent to prepare its defense. R, Supp. Men. at 2. The designation of he
document in this fashion was appropiiate, howeyer, because BOowas prepared by Complaint
Counscl from a broad range of evidence and informalion obtained {rom numerows sources,
including sources considered confidential by the originators of the evidence and informmaion.
The Commission has held thal such confidential designations, which make confidential third-
party documents or information avatlable to a respondant’s counsel but not its in-house
personnel, balauce tie respective tights and inlerests of the respongdent and the providors of
information, and do nof infringe a respondent™s dghty under the Due Process Clause or the
Administrative Procedure Acl. Tovs “R” s, Inc., 1998 FTC UEXTS 185 #194- 199 (1998).
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substanlial budy of materials and information in response 1o 168 inlerrogatories and docwment
requests, including all documents received from third parties pursuant to subpocna or in Heo of
process duning the pre-complaint invesligation 1o Lhis case, the namwes and verbatim transcripts or
statements of all potential witnesses identified on Complaint Counsel’s witness list, and all
materials received from thivd parties pursuant to subpoenas from Complaint Counsel during Lthe
litigation phase of this case. |lowever, Comptaint Counsel have withheld from production
certain narrow categorics of information and materials that are protected from disclosure by
nperation of well-extablished doctrines and privileses. The catepories of responsive information
and materials withheld by Complaing Conosel are:

- the wentity of persons with whom Complaint Counsel commuonicaled concerning the

acguisitions that arc Uhe basis for the complaine 1o this case, other than persons idenrificd

an Complaint Connsel’s preliminary witness list or persons who prowvided docoments to

Complaint Counsel during the Part 2 investealion 1o this case;
P g L

- transceipts of investigational hearings and a declararion from third parties who are not
persens identificd on Complaint Counsel’s preliminary witness list,

- nen-verbatim notes and menmoranda of third-party interviews prepared by FIC
allorneys,

- memoranda prepared by FTC attomeys and econamists [or Lhe Cotnmission
recommending issuance of a complaint in this matler, and

- notes, cotTespondence, email commutications, or other documents prepared by FTC
attorncys or ceonolnists and seant to other FEC atomeys, economists or staff in
connection with the investigation of Uiy case.

These categories of infermation and materials have boen properly withheld from production to

the Respondent, and insofar as its Motion to Compel seeks produclion of such materials the

moiion must be denied,
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A Respondent’s Demand tor Further Disclosure of the Identily of
Persons With Whom Complaint Counsel Communicated Should Be
Denicd.

Respondent’s Interrngatory 1 demands that Complaint Counsel identity all persons wilh
whom Cornplaint Couosel have communicated concerning Lhe MSC acquisitions ac 1ssee in die
Complaint. R. Mem at 17, 19-20, 21; R, Sopp Mem. at 5. [n its initial response 1o the
imerrogatory, Complant Couvnscl poted rhat the identitics of a substagtial number of such
persons could be ascertainzd from an exemination of the complele sel of all third-parly
documents provided to Complaint Counsel in the Part 2 investigation (given to Respondent
pursuant 1o its docoment reguest), and also from the list of prospective witnesses to be sobrnitied
by Complainl Counse] pursuant o the Scheduling Crder. R Mem. Ex. 13 al B-9. In their revised
tesponses, Complaint Counsel provided a listing of the persons from whaom such third-pacty
documents had been received,” and offersd 1o assist Respondent’s counsel in identifying the

stbmitter if the identity was not apparent from a review of the decuments.” R. Supp. Mem. Ex.

A af 3-12.

* Complaint Counsel inadvertently omitted ANSYS. Inc.. from the list of third partics
shown in its revisad response to Intenogatory |, although Respondent has been provided with
copies of documents received from this firm. Respondent calls the omission of the firm from the
lista glaring example of gamesmanship” by Complaint Counsel (K. Supp. Mo, at 3), but it is
piain that the identity of ANSYS 15 0o secret to Respondent. ANSY S was referred to repeatedly
at Respondent’s initiative in its white paper {(supra n. 1y submitted to the Bureau of Competition
nearly 4 vedr before the Complaint way issued, and since Lhe issoance of the Cotnplaint
Respondenl bas been aggressively pursining its own discovery from ANSYS, as Respondent’s
own papers make clear (c.e. R, Supp. Mem. at & n.20.

’ In its supplemental memo, Respondent faults Complaint Counsel for failing to state
what “persons or departments™ at the listed third parlies were involved in the communications.
R. Supp. Mem. at 5. Howcver, more detailed information is ascortainable from the documents
provided to Respondent, and Complaint Counsel has stated that we are prepared o provide
further assistance in particular instances if requestled by Respondent.
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Mot satistied with this disclosure, Respondent now seaks further discovery of the
identities of other persons with whom Complaint Counsel have communicated concerning the
MSEC acquisitions. R. Mem. at 18-20; R, Supp, Mem. at 5. Respondent makes ne attempt at
demonstraring any particularized nced for further discovery concerning persons with whom

Complaint Counsel have communicated. instead basing ils argument on the assertion that there is

a “‘clear obligation on government representatives to turn over all evidence in its [sic|
possession.” B Mem. al 13

It is clear, however, that & respondent does not have an absolute right o all information
it1 the possession ol the government. Specifically, the idenuily of persons who communicaic with
the government In connection with the investigation or preparation of a case may properly be
wiﬂﬂmld troam disclosure on grounds of the infirmant’s privilege and the work-product doctrine,
The in[ormant’s privilege ts “the government’s privilege to withhold from disclosure the identity
of persons who provide information aboul violalions of the law to law coforcement officials and
others who render asyistance that is necessary to effcetive law enforcement.” 1larper & Row,

Publishers, Ine., 1990 FTC LEXIS 213, ¥3 (F'T.C. 1990). The privilege is based on the public

interest in assuring the free flow of infermation needed to canduet law caforcement functions by
preserving anonymity and avoiding the risk of possible retaliation against citizens who
comununicare to law enforcement officials their knowledge of law violations. Id. The privilege
15 not limited to criminal cases, bot applics in the civil context as well, including in discovery
under the FTC les. Id. Accord, The Gifette Co., 98 ET.C. 875 {1981}, Graher Mtz Co., 68
F.1.00 1235 (1965).

Respondent’s Interogatery 1 on its face implicates the informant’s privilege, since by its
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terrins 11 2sks for disclosure of Lhe identity of persons who communicated with Comiplaine
Counsel concerning Lhe matters that are Lhe subject of the FTC Acl violations alleged in the
Complawit. The risk of possible retaliation i the current context is sugiested by the Complaint
allegations themselves: MSC i in a pcw:erfui posilion as Lhe sole supplier of an essential product
to a wide range of firms, who may plausibly fear commmercial retaliation by MSC 1;[:'1‘ cooperating
with the FTC's investigation. These circumstances arc more than sullicient (o mplicate the
informet’s privilege — proof of an actual likelthood of retaliation againgt parlicular persons is oot
necessary before the privilege may be invoked.”

Merenver, the interrogatory also plainly impheates the wark-product doctrine, which
protects the ability of attarneys to do their work without the opposing side looking over their
showulders. The imerrogatory focuses directly on communications made by Complaing Counsgi
in connection with the investigation and pJEpﬂrﬁlinn of this case. Indeed, Respondent could not
be clearer that s reason [or seeking disclosure of these identirias 1s 4o re-tracs the steps raken by
Cormnplaint Counscl in the preparation of the case, in hopes of developing a hasis for its own

defense.” 1yiscovery for puposes of camying out such a tactic has been precluded on work-

i Harper & Row, supra, the Commission overtarned an ALT's ruling against invocation
of the privilege where the ALT [aled to make any inquiry intn any need by the respondent for the
demanded information, but instead required affirmative proof that the respondent “will retaliate
apainst Commission informanis if theit namss are revealed.” 1990 FTCLEXIS 213 at *6. The
Commission said that by this ruling, the geope of the privilege was Yseriously misconstrued.” Id.

ar #2,

? Respondent states that its objective is to “retrace Complaint Conasel’s steps and depose
each of the customers and competitors that Complaint Counsel interviewed during the
investigalion ... W tdeotily those with exewlpatery evidence,” R, Mem, at 17.
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product grounds. Cavanaugh Cormmunities Carp., 1976 FTC LEXITS 133 *4-3 (Dufresne, ALT.™

Meither the informant’s privilege nor the work-product deetring is absalute and cither
may he evercome by a requisite showing ol need. Bur it is elear that “*[tJhe burdsn of
overcoming Lhe [infermant’s| privilege ... falls syoarcly on the party requesting disclosare,™ and

“the grounds on which disclosure is seught must be clearly articulated ™ Harper & Row, supra,

1920 FTC LEXIS 213 at #9, gquoting Gillette, gupra, 98 F'I.C. at 877, The Commission has

pbserved that “[iJt rarely will be (e casc that the respandents can demonstrate that disclosure of
the names ef informants 13 essenlial Lo their defense,” particularly where the context of the case
arises from the respondent’s own conduet with which il is thoroughly familiar. Harper & Row,
supra, 1850 FIC LEXIS 213 m *2.

The Respondent here offers ne evidence of any particulanzed need for further
information concerning infermants” identzties and does not make any eTor Lo demonstrate that
disclosure of Lhe narnes is essential in any way to its defense. Indeed. given the broadth af the
discovery already provided 1o the Respondent by Complaint Counscl, as well zs Respondent's
own thorough knowledge of the industry and of the acquisitions that are the subject of the
Complaiat, it is hard to imagine how there could be any real nced by Respondent for this

information.'-

' In Cavomugh, Lhe Al.) observed that “Counscl for [respondent] has hesn and will
continue to be accorded due process ... Counsel shonld be focusing on addressing the evidence
Lhat complaint counscl has satd he intends to use rather than engaging in what has many aspocls
ol [ishing expedition in the hope that some evidence favorable to his clients might tmenup ..."
1976 FTC LEX1S 133 #5.

"' CI. Ethyl Corp., 1479 TTC LEXIS 188 *3 (Hanscom, ALD (*The hasis of the
complaint docs rot lie in an ‘event” withessed by a [ew or a limited number of persons, but on an
dlleged covese of industry-wide business cenduct. As a conseguence, the individuals with whom
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Respondent cannot sideste] its burden by characlerizing its discovery demand as part of an
effort to obtain disclosure of “exculpatory evidence” developed by Complaint Counsel. Even if
the interrogatory were framed in such terms {which il is nov), this would not provide any grounds
for compelling the disclosure. The Commission, and numerous decisions by FIC AlL's, have

squarcly hold that the principle of Brady v. Maryland, 373 U.8. 83 {1963}, and its progeny

requiring the government to provide exculpatory information in g criminal investigation, which
was devizloped in the context af crimimal charges involving capilal ollenses, does not apply in the
very diffcrent context of Comumission administralive proceedings. Amrep Corp., 102 F.T.C.

1362, 1983 I'TC LEXIS 17, *566-5367 {1983); Alfied Chemical Corp., 75 ET.C. 1053, 1056-57

(15969). Accord, Californis Dental Asg’y, 1994 FTC LEXIS 31 *#1-2 {Parket, ALT}; College

Football Ass'n, 1991 FTC LEXIS 119 *3 {Ttmony, ALTY, Textron, Inc., 1990 FTC LEXIS 549, 3

n.2 {Timony, ALJ); Reuben . Donnelly Corp., 1976 FTC LEXIS 610 *6-7 (Timony, ALT),

American Medical Association, 1976 FI'C LEXIS 422 *7-8 {Bagncs, ALY 1L should be noted,

morcover, hat Respondent does not contend that there is any particular exculpatary evidence that

15 being withheld by Complaint Counscl. Rather Respondent seeks discovery now for the

complaint counsel have communicated are not necessarily individuals uniguely possessed of
knowledge of the subject maiter of this proceeding, or the ooly individuals from whom the facts
can be alained.™)

2 The decision of ALT Tlyun in Olin Corp., Dockel No. 9196 (Nov. 26, 1985}, cited R.
Mem. al 16, is not only contrary to this precedent, bot is alse (actually inapposite. That decision
invelved L deliberate withholding of a single document that agency officials helieved was
clearly exculpatory, nol a efrcuitous allempt at a fishing expedition for material that might only
be arguably excolpatery in the cyes of the respondent. Indeed, the decision recognizes the
“horrendius burden™ that would be imposed of reviewing a body of documents o detenmine
whether they might be excalpatory, See California Dental Ass'n, 1994 FTC LEXIS 31 at *1-2

{Parker, AL
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admitted purpose of atlempling o tetrace Complaint Counsel’s invesligatory efforls in hopes of
finding evidence that it can charactecize as “exculpatory.” K. Mem. al 17, Respondent ciles wo
case that suggests even remolely that the Brady principle, even if applicable in the FTC context,
would sanclion such a fishing expedition.

R. The Remainder of the Materials Withheld By Complizinl Counsel Are
Flainly Privileged And Do Not Require Production OF A Privilepe Loy,

Respondent complains that Coraplaint Counsel have relused 1o produce o detailed
privilege log, as dentanded in paragraph 15 of the Respondent’s Documeint Request (R. Mem. Bx.
H at 3). However, it is well-established that demands [or production of documents in the files of
the Commission may be quashed upon geperal assertions of privilege, and that the desciiption of
documents for which the privileges are asserted may be by peneral category and need not include
detailed specifications of sach document. Greal Atlante & Pacilic Tea Co., 82 F1.C. 1860, 1862

(1973); Chock Full O’ Nuts Corp., 82 F.T.C. 747, 748 (1973), R.J. Reynolds Tobacco Co., 1998

FTC LEXIS 179 #2-3 (Timony, ALT); Flowens Industines, Ing, 1981 FTC LEXIS 117 #2 n.3

(Timony, ALTY, Champion Spark Plug Co., 1980 FTC LEXIS 200 *8 (Timony, ALJ).

The categories of documents Lhat have heen withheld from praduction by Complaint
Counsel all fall within well-cstablished privilepes, and as such are protected rom disclosure under
FTC precedent without the need for preparation of a detatled privilege log:

Investigative hearing transcripts and declarations of persons who Complaint Counsel do
not intend to call as witnesses are protected from disclosure under the work prodoct doctrine,

under a long line of precedent. See, e.g., Tovs “R™ Us. Inc, 1997 FTC LEXTS 336 *15 (Timony,

ATy {denving leave [or interlocurory appeal of an order quashing a subpoena specificarion

16



because there is no “substantial ground for difference of opinion that investigational hearing
transcrpls in Federal Trade Commission procecdings arc protecled work produc ™), Diram M.

Serapian, M.D., 199 FTC LEXIS 445, *1 {Parker, ALT); Collece Football Ase'n,, [99] FTC

LEXIS 119, *5-7 {(Timony, ALD; Abbou Laboratories, [992 FTC LEXIS 296, *7; Delroil Aute

Dealers Assn, Inc., 1985 FTC LEXIS 93, ¥4-6; Chain Phamacy Ass'n, D, 9227, (Onder, Ocll12,

1989 at 4 (Hyun, ALTYL These ALLT ralings are consistent with decisions of federal courts that

verbatimn dranscripts of witness statemenes are protected from discovery Decause it is jmpractical to

Hudson Medical Group. P.C., 877 F. Sopp, 142 (S.D.NY, 1995); Ross v, Bolton, 106 E R 22
(5.D.NY. 1985), Motley v, Columbia Broadeasting Sys., 94 FR.I. 733 { N.D. Ind. 1932),

American Standard, Inc., v. Bendix Corp., 71 F.R.D. 443 W D Mo, 1976).

Memworanda prepared by FTC atworneys and ceonomists for the Commission
recommending issuance of a complaint in this malter also are plainly protected from disclosure.
These melerials are subject to the deliberative process privilege, which has been held to preclude a

respondcat from inquiring into the mental processes leading up to the Commission’s decision to

issue a complaint. Seeburg Corp., 7O ECLUC. 1815E, 1826 (1966); Champion Spark Flug Co.,
1980 FTC LEXIS 200 *11 (Timony, ALT). Neither 1s it appropriate (o attempt #0 redact such
documents in order to segregate factual from other matter, as demanded by Respandent’s
Document Request.t? “The very choice of [acts reveals the concerns of the agency and the

deliberations of staff personnel,” making redaction inappropriate. Champion Spark Plug Co.,

[980 FTC LLEXIS 2000#11 (Timony, AlLF, guating Koch v. Department of Justice, 376 F.5upp.

"R, Meom. Ex. I, Instruction 16 at 3-4.

-17-



313,310 DC 197, Accord, Mervin v. Federal Trade Commission, 391 [.2d 821, 826 (D.C.

Cir. 1974). To the extent that staff memaorasda to Lhe Commission contain fasiual analvses and
recommendalions, they are also protected from disclosure under the atorney-client privilege,

Chain Pharmacy Ass'n, D 9227, {Order, Oct.12, 19890 at 5 (Tlyun, AL, €L SE.C. v. World-

Wide Coin Investrpents, Lid,, 92 FR.D. 65, 67 (N.D.Ga.. 1981; Jupiter Painting Conbracting (.

v, United Staies, 87 F.R.D. 323 (E.I.. Pa. 1980).

Finally, not-verbalim notes and memoranda of third-party inlcrvicws proparced by FTC
attorneys, as well as notes, correspondence, email communications, or other documents prepaced
by FTC attorneys or economists and sent to other FIC attarneys, economists or staff in connection
with the investigation of this case, are all plainly materials that are protceied from disclosuce
under Lhe work-product doctrine and may be disclosed only upon a showing of substantial need.

Lo, Hickman v. Tavlor, 320 115495 (1947 General Motors Corp., 103 F'1OC 105, 108

(1984}, The Gilette Co., 98 F.T.C. 873 {1981}, Dcooit Auto Dealers Ass'n, Inc., 1983 F]_"C
LEXTS 93, #5 {Timony, AL

In shorr, the natrow categories of malertals that have been wifhiheld from production by
Complatnt Counsel are all plainly protected from disclosure under well-establshed privileges and
doctrines. Because this can be ascerlained on the basis nf the gencral charactor of the documents,
Lhere 15 no need to prepare any log with detailed specificalions of each document. Respondent’s
demand that Complaint Counsct be compelled to produce such & privilege lop therefore should be

denied.
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Hl.  CONCLUSION

For all the reasons sct forth above, Respondent’s Motion o Compel should be denied.

February 4, 2002

Respecitully Submitted,

 evel e

L__,%Tr Mclartney, J
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